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SCOTTISH   LAW    REVIEW. 


Vol.  I.  JANUARY,  1885.  No.  1. 


In  commencing  the  issue  of  a  new  Law  Journal  and  a  series  of 

Reports  connected  with  the  Sheriff  Courts,  it  may  not  be  out 

of  place  to  offer  a  few  introductory  words  as  to  the  purpose  and 

aim   of  the   publication.      Its   primary   object   is    to    preserve 

a  permanent  record   of   important  judgments   in  the  Inferior 

Courts,  and   of  the   opinions   of  the   Judges  on   which   these 

decisions  rest.     These  Courts  in  the  exercise  of  their  privative 

jurisdiction  frecjuently  dispose  of  legal  questions  of  the  greatest 
nicety,  and  in  their  co-ordinate  jurisdiction  they  deal  with 
matters  involving  large  pecuniary  interests ;  but  at  present  there 
is  no  recognised  means  of  recording  for  future  reference  what 
their  decisions  are.  Occasionally  when  a  case  has  excited 
some  public  attention,  or  is  of  a  nature  to  afford  a  readable 
column  in  a  newspaper,  there  is  a  report,  more  or  less  piquant, 
given  of  the  proceedings ;  but  it  is  of  no  permanent  value.  If 
the  case  does  not  possess  any  element  of  popular  interest — ^how- 
ever useful  or  instructive  it  may  be  to  lawyers — ^no  notice  is 
taken  of  it.  It  is  to  meet  this  want,  which  has  been  fre- 
ijuently  acknowledged,  that  this  series  has  been  projected.  It 
is  not  intended,  however,  that  it  will  contain  more  than  a 
careful  collection  of  decisions,  many  of  which  are  subject 
to  review  by  the  Supreme  Court.  The  judgments  of  Sheriffs 
are  in  most  cases  appealable,  and  in  that  way  cannot  be 
considered  binding  as  precedents ;  but  there  ai-e  many  points 
of  practice  and  matters  of  general  interest  to  the  profession 
on  w^hich  Sheriffs  alone  are  called  to  adjudicate,  and  it  is 
an  undoubted  advantage  to  have  their  decisions  for  refer- 
ence. It  is  to  such  cases  that  attention  will  principally  be 
given  in  the  present  series.  Where  cases  which  have  originated 
in  the  Sheriff  Courts  are  carried  by  appeal  to  the  Supreme 
Court,  notice  will  be  taken  of  the  result  of  such  appeals;  but 
apart  from  that,  no  attempt  will  be  made  to  supply  reports  of 
other  ca^es   decided   in   that   Court,   which   are   already   suffi- 
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ciently  well  provided  by  the  existing  Reports.  Neither  is  it  to 
be  presumed  that  all  cases  in  the  Sheriff  Courts  are  to  be 
reported,  but  only  a  selection — as  carefully  made  as  the  circum- 
stances will  peimit — of  cases  involving  points  of  law  or  novelty 
in  practice  which  may  be  a  guide  to  the  general  practitioner.  In 
order  to  carry  out  this  object  efficiently,  we  hope  to  receive  the 
assistance  both  of  the  Bench  and  the  Bar  in  communicating  to  us 
reports  of  decisions  which  are  of  sufficient  interest  and  import- 
ance to  merit  publication,  but  which  might  otherwise  escape 
our  notice.  We  have  already  obtained  so  many  assurances  of 
co-operation  in  this  way  that  we  have  no  doubt  the  Reports 
will  prove  of  service,  alike  to  the  Agents  who  have  to  conduct, 
and  the  Judges  who  have  to  decide,  the  numerous  cases  which 
are  constantly  being  tried  in  the  local  Courts  throughout  the 
country. 

Along  with  these  Reports,  and  as  a  natural  complement  to 
them,  the  Review  will  be  a  means  of  dealing  with  matters  not 
strictly  of  litigation,  but  still  of  interest  to  the  profession. 
There  are  questions  frequently  and  inevitably  arising  that 
involve  changes  on  the  law,  and  which  it  is  desirable  to  have 
fully  and  carefully  discussed.  Our  cohunns  will  at  all  times  be 
open  for  the  discussion  of  such  questions ;  and,  while  giving  due 
regard  to  the  maintenance  of  what  is  beneficial  in  existing 
institutions,  we  invite  communications  '  as  to  how  these  may 
be  amended  to  suit  the  requirements  of  the  time.  There  are 
many  things  in  our  present  judicial  institutions  which  are  sus- 
ceptible of  improvement  to  meet  altered  circumstances,  and 
these  will  be  considered  in  a  reasonable  and  dispassionate 
manner.  For  the  discussion  of  these,  and  many  other  matters  of 
interest  that  may  from  time  to  time  arise,  the  columns  of  the 
Review  will  be  a  suitable  medium  ;  and  we  have  no  doubt  that, 
if  it  be  fairly  taken  advantage  of,  the  result  will  be  a  steady 
advance  in  the  efficient  and  economical  working  of  our  judicial 
system. 

In  bringing,  therefore,  the  Review,  and  the  series  of  Reports 
which  is  to  accompany  it,  under  the  notice  of  the  members  of 
the  profession  for  whose  benefit  they  are  exclusively  intended, 
we  look  for  a  general  and  hearty  support  from  them, — being 
satisfied  that  if  the  publication  is  received  in  the  spirit  in  which 
it  has  been  projected,  it  will  be  the  means  of  consolidating  that 
system  of  which  it  is  meant  to  be  the  exponent,  and,  by  help- 
ing to  improve  and  simplify  the  forms  of  legal  procedure, 
be  a  source  of  advantage  to  the  general  community. 


THE  SCOTTISH  LAW  KEVIEW.  3 

THE  SHERIFF  COURTS  OF  SCOTLAND. 

The  modem  history  of  the  Sheriflf  Courts  began  in  1853,  when 
written  pleadings  were  abolished  and  new  forms  of  procedure 
and  a  slightly  improved  judicial  establishment  were  provided, — 
reforms  which  many  thought  sufficient,  and  which  were  certainly 
not  only  an  important  advance  from  what  had  gone  before,  but 
famished  Scotland  with  local  Courts  superior  in  practical  utility 
to  any  similar  institutions  in  other  coimtries.  Several  improve- 
ments have  been  made  since  1853,  in  particular  by  the  Act  of 
1875  introducing  shorthand  writing  for  the  recording  of  evidence, 
and  by  those  of  1876  and  1877,  which  restricted  the  power  of 
appeal,  provided  simpler  pleadings,  and  slightly  extended  the 
jurisdiction  of  the  Sheriff.  Although  it  cannot  yet  be  said  that 
these  Courts  are  as  efficient  as  they  might  be  made,  and  reforms 
are  still  needed  which  were  called  for  by  those  who  wrote  on  the 
subject  before  1853,  and  even  iji  the  pamphlets  which  preceded 
the  earlier  reforms  of  1838  and  1839  (a.),  yet  there  are,  upon 
the  whole,  few   institutions  in   the   Empire   whose  history  is 

marked  by  a  more  consistent  and  healthy  growth,  and  probably 
no  judicial  institution  in  any  age  which  nas  more  effectually 
kept  pace  with  the  wants  of  the  people.  One  conspicuous  proof 
of  their  increasing  importance  is  to  be  found  in  the  number  of 
recent  treatises  on  Sheriff  Court  preu^tice.  Nearly  a  generation 
ago  Soutar  s  Styles  and  M*Glashan's  first  edition  were  the  first 
begmnings  of  the  Sheriff  Court  literature,  which  has  now 
increased  to  a  goodly  number  of  volumes.  In  fourteen  years 
Mr.  Dove  Wilson  s  admirably  concise  book  of  practice  heus  gone 
through  three  editions ;  the  last  two  years  have  seen  the  publica- 
tion of  two  collections  of  styles,  besides  a  copious  and  erudite 
manual  of  Small-Debt  Practice ;  and,  though  the  judgments  of 
Inferior  Courts  can  have  but.  a  secondary  value  a,s  precedents  or 
authorities,  they  have  been  constantly  reported  for  more  than  a 
quarter  of  a  century,  at  one  time  in  two  regular  series,  not  to 
speak  of  a  separate  collection  of  Select  Cases,  and  the  ampler 
series  which  begins  to-day.  It  cannot  be  said  that  the  establish- 
ment has  increased  in  the  number  and  cost  of  its  judges  in 
proportion  to  the  extension  of  its  usefulness ;  but  in  one  or  two 
instances  it  has  been  impossible  even  for  the  Treasury  to  ignore 
the  necessity  of  providing  additional  judges. 

The  want  of  judicial  statistics  in  the  first  fifteen  or  twenty 
years  of  the  new  era  of  which  we  are  speaking  makes  it  impos- 

(i.)  Thus  the  objection  to  the  dual  constitution  of  the  SherifE  Court — ^substan- 
tially an  objection  to  the  nnbosiness-like  multiplication  of  appeals— which  in 
recent  times  appears  as  a  cry  for  the  abolition  of  the  Sheriff- Principal,  is  found  in 
earlier  pamphlets  as  a  demand  for  the  abolition  of  the  Sheriff-Substitute,  and  that 
the  Principal  should  be  resident  in  the  County. — See  e.g. ,  "  Letter  on  the  Sheriff 
Coarte,"  by  Rob.  Threshie,  Bsq.,  Jun. ;  Dumfries:  M^Diarmid,  1833.  "A  Sum- 
marr  of  Procedure  in  the  Sheriff  Courts  of  Scotland,  with  a  few  Suggestions,  &c.  /* 
by  James  Stuart  Menteath,  Esq. ;  Edinburgh  :  Peter  Brown,  1837. 
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sible  accurately  to  compare  the  work  of  the  Sheriff  Courts  in 
1853  with  their  work  at  the  present  day ;  but  the  statistics  now 
provided,  cumbrous  and  absurdly  arranged  as  they  are,  afford 
the  means  of  making  an  interesting  comparison  between  1873 
and  1883.  We  take  the  number  of  causes  concluded  by  decrees 
inforo  as  affording  the  best  criterion  of  actual  work.  The  total 
number  of  such  causes  in  Scotland 

In  1873,  was  1946  ; 
In  1883,  3394, 

or  an  increase  of  74*40  per  cent.  The  actual  increase  of  popula- 
tion within  the  same  period  may  be  taken  as  about  10  per  cent. 
In  Lanarkshire  the  increase  of  such  causes  is  from  575  to  1419, 
or  146*78  per  cent.  The  same  figures  show  that  in  1873  Lanai'k- 
shire  had  29*54  per  cent,  of  all  the  ordinary  Sheriff  Court  business, 
and  in  1883,  41*80  per  cent.  The  increase  of  the  other  business 
is,  we  have  reason  to  believe,  nearly  in  the  same  rate ;  but  as  it 
would  be  tedious  on  the  present  occasion  to  inquire  further  into 
the  figures,  we  shall  only  compare  the  appeals  to  the  Sheriffs- 
Principal  in  the  same  years,  1873  and  1883.  Putting  aside  the 
appeals  against  interlocutory  judgments,  of  which  there  can  be 
no  fair  comparison  for  the  years  1873  and  1883  in  conse(juence  of 
the  passing  of  the  Act  of  1876,  the  total  number  of  causes  concluded 
*  by  final  judgments  by  the  Sheriffs-Principal  on  appeal  was — 

In  1873 — 718,  or  36*89  per  cent,  of  all  such  final  judgments; 
showing  that  considerably  more  than  one-third 
of  all  the  final  judgments  of  Sherif6-Substitute 
were  appealed. 

In  1883 — 840,  or  24*74  per  cent,  of  all  such  final  judgments; 
showing  that  much  less  than  one-third  of  the  final 
judgments  by  Sheriffs-Substitute  were  appealed. 

Of  these  Lanarkshire  had 

In  1873 — 190,  or  33  per  cent,  of  all  the  final  judgments. 
In  1883 — 259,  or  18*25  per  cent,  of  all  the  final  judgments. 

The  last  figures  are  rather  remarkable ;  for  they  not  only  show 
a  remarkable  falling  off  in  the  number  of  appeals  in  Lanarkshire 
between  1873  and  1883,  but  that  in  the  principal  Sheriffdom  of 
Scotland  less  than  one-fifth  of  the^7iaZ  judgments  of  the  Sheriffs- 
Substitute  come  before  the  principal  Sheriff  for  review.  What- 
ever opinion  the  reader  may  hold  in  regard  to  the  vexed 
question  of  the  appeal  to  the  Sheriff-Principal,  he  will  probably 
agree  with  us  in  thinking  that  it  is  a  wholesome  state  of  things 
in  which  the  number  of  appeals  is  reduced,  because  it  shows  either 
greater  confidence  in  the  judgments  of  the  primary  tribunal,  or 
the  more  frequent  exercise  of  judgment  and  discretion  on  the 
part  of  an  experienced  bar. 

These  facts  enable  even  the  outside  spectator  partly  to  under- 
stand how  the  local  Coui-ts  of  Scotland  have  flourished  under  the 
beneficent  legislation  of  1853.  It  must  not,  however,  be  for- 
gotten that  three  other  departments  of  their  work  have  been 
going  on  side  by  side  with  the  work  of  the  "  Ordinary "  Court 
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—viz.,  the  Small  Debt  Coui-t,  the  Summary  Jurisdiction  under 
statutes,  and  the  Criminal  Jurisdiction.  Of  the  last  we  do  not 
intend  to  say  a  word  at  present.  The  two  former  are  really 
the  most  impoiHiant  parts  of  the  Sheriffs  work,  inasmuch 
08  they  touch  most  intimately  the  life  and  aifairs  of  the 
people ;  and  it  is  perhaps  in  this  direction  that  the  most  serious 
changes  are  impending. 

It  is  difficult,  and  generally  useless,  to  indulge  in  political 
forecasts ;  and  we  have  no  pretension  to  foretell  the  future  that 
lies  hefore  the  Sheriff  Coui-ts,  or  even  to  advise  what  changes 
ought  to  be  made.  But  we  may  be  permitted  to  remind  our 
readera  in  a  desultory  way  of  some  "  signs  of  the  times  "  which 
can  hardly  escape  any  observing  eye,  and  which  no  legislator  or 
law  refonner  ought  to  forget.  It  is  obvious  that  we  are  on  the 
eve  of  a  "  new  departure "  in  legislation,  probably  more  pro- 
nounced and  more  important  than  those  which  date  from  1832 
and  1868.  The  legal  profession  will  have  very  much  less  direct 
influence  in  general  legislation,  and  even  in  regard  to  new  laws 
affecting  conveyancing  and  the  constitution  and  procedure  of  the 
tribunals,  than  it  has  hitherto  exercised.  The  democracy  will 
insist  on  giving  full  effect  to  the  principle  that  institutions  and 
profassioas  exist  for  the  benefit  of  the  people  who  use  them,  and 
not  for  placeholders,  or  the  friends  of  party  chiefs,  or  even  for  the 
maintenance  of  clubs  more  or  less  learned,  and  calling  themselves 
learned  professions.  To  us,  writing  as  lawyers  to  lawyers,  the 
changes  with  which  the  shifting  of  the  centre  of  power  is 
fraught  cannot  but  occasion  some  regrets ;  and  those  who  have 
got  the  front  seats  in  the  profession,  whether  judges  or  prac- 
titioners, may  perhaps  find  their  position  less  convenient  and 
less  secure.  But  if  the  profession  accepts  the  new  state  of 
thmgs  frankly  and  courageously — as  it  will  do — ^we  are  not 
afraid  that  the  changes  which  the  public  will  demand  will  really 
^  detrimental  to  it. 

One  of  the  first  demands  of  the  democracy  in  this,  as  in  every 
department  will,  we  believe,  be  for  efficiency;  and  for  our  part  we 
do  not  believe  that  the  true  interests  of  "the  profession  will  be 
injured  by  any  honest  endeavour  to  obtain  the  highest  possible 
efficiency  in  every  part  of  the  legal  machinery,  whether  in  the 
private  office  or  in  the  court.     If  the  popular  notion  of  efficiency 
in  a  court  of  law  is  that  the  disputes  of  the  people  shall  be  settled 
with  the  least  possible  delay,  and  with  the  greatest  possible 
equity  and  uniformity  of  principle,  it  can  hardly  be  doubted  that 
the  Sheriff  Courts  will  be  still  further  improved  in  order  to 
obtain,  or  rather  to  promote,  that  kind  of  efficiency.     But  such 
improvement  only   means  increased   work   for  lawyers,   and  a 
cessation  of  that  movement  of  the  Chambers  of  Commerce  for 
courts  of  arbitration,  which  is  really  a  protest  against  the  in- 
efficiency of  the  tribunals.     It  is  possible, — we  repeat  we  are  not 
prophesying, — ^that  one  of  the  means  taken  to  obte-in  efficiency — 
(for  the  demos  will  not  be  apt  to  regard  privileges  and  caste 
distinctions  as  aids  to  efficiency) — will  be  to  break  down  the 
distinction  between  the  bar  in  Edinburgh  and  the  rest  of  the 
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profession,  or  at  least  to  facilitate  the  passage  in  either  direction 
from  the  one  body  to  the  other.  But  it  is  equally  possible  that 
voters  accustomed  to  the  working  of  trade  societies  in  their  own 
affairs  will  be  disposed  to  leave  the  societies  which  rule  the 
trade  affairs  of  lawyers  very  considerable  liberty — even  more 
liberty  than  they  now  possess  —  in  regulating  their  own 
affairs,  provided  they  do  their  best  to  secure  the  wished-for 
eflSciency. 

There  are  numerous  other  speculations  regarding  the  future 
of  the  local  Courts  and  the  legal  profession  under  the  new 
regiTYhe  in  which  it  might  be  interesting,  if  not  profitable,  to 
indulge.  But  our  space  permits  us  only  to  mention  two  matters 
on  which  we  believe  that  a  wise  regard  to  popular  interests  will 
lead  the  new  constituencies  to  insist.  The  restriction  of  juris- 
diction, and  the  restrictive  table  of  fees,  have  more  than  any 
other  causes  hindered  the  efficiency  of  the  local  Courts  in  Scot- 
land. Both  are  due  to  Edinburgh  influences,  to  the  mistaken 
desire  of  powerful  lawyers  in  the  Parliament  House  to  maintain 
a  learned  and  exclusive  bar.  Perhaps  the  present  writer  is  not 
opposed  to  the  maintenance  of  such  a  bar,  distinguished  in  some 
way  from  the  rest  of  the  profession;  but  it  is  certain  that 
it  cannot  now  be  maintained  by  destroying  or  impairing  the 
effectiveness  of  the  more  popular  and  more  accessible  tribunals. 
It  is  better  not  to  have  a  learned  bar  at  all  than  to  have  it 
at  the  expense  of  men  who  are  excluded  from  obtaining  justice 
in  their  own  locality,  and  are  compelled  to  buy  it  at  a  great  price 
in  Edinburgh.  And  we  wish  to  suggest  that  it  is  not  only  the 
limitation  of  jurisdiction  in  heritable,  and  still  more  in  consistorial 
matters  which  tends  this  way,  but  the  table  of  fees  kept  down 
to  the  lowest  point  lest  clever  procurators  should  compete  with 
the  bar  by  taking  their  heavy  cases  to  the  local  Courts,  together 
with  the  whole  system  of  charging  and  taxing  accounts.  The 
extension  of  the  jurisdiction  of  the  local  Courts  is  a  point 
in  their  future  about  which  there  can  be  little  doubt  or  hesi- 
tation. The  change  in  the  mode  of  paying  lawyers  for  forensic 
work  is  a  more  difficult  question,  both  because,  as  yet,  so  far 
as  we  know,  there  has  been  no  serious  discussion  on  the  subject, 
and  because  the  present  restrictive  system  has  at  least  the  appear- 
ance of  protecting  the  public.  We  venture  humbly  to  suggest 
as  a  question  for  discussion,  without  committing  ourselves  to 
a  decided  opinion,  that  the  public  is  very  well  able  to  protect 
itself,  with  the  aid  of  competent  Judges,  responsible  to  Parliament 
and  the  country  for  their  conduct ;  and  that  the  present  system 
exists  really  for  the  protection  of  the  Parliament  House,  a  protec- 
tion which  is  entirely  imaginary,  and  by  which  the  Scotch  Bar 
is  really  injured  rather  than  benefited.  We  have  been  told  that 
in  some  American  states  litigants  are  not  allowed  to  recover  their 
costs  from  the  losing  side,  litigation  being  regarded  as  one  of  the 
accidents  of  life  which  a  man  must  put  up  with;  and  that  in  the 
same,  or  in  other  states,  lawyers  are  allowed  to  make  any 
bargains  they  like  or  can  with  clients,  and  are  often  paid  for 
litigation  by  an  ad  valorem  fee  upon  the  amount  recovered  or  at 
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stake,  fixed  by  agreement  or  by  the  Court.  We  are  inclined 
to  think  that  greater  freedom  in  this  respect  would  in  this 
country  be  beneficial  both  to  the  profession  and  the  public.  It 
may  fairly  be  argued  that,  in  certain  classes  of  property  transac- 
tions, the  present  ad  valorem  fees  are  sometimes  oppressive, 
while  the  hard  and  fast  lines  of  the  table  of  fees  for  litigious 
bosineas  might,  in  the  interest  of  both  agents  and  clients,  and 
subject  to  .supervision  by  the  Court,  be  advahtiageously  varied  in 
one  direction  or  the  other,  according  to  circumstances.  Is  there 
any  reason  why  in  an  important  collision  or  insurance  or  patent 
case  an  able  agent  in  Glasgow,  or  Aberdeen,  or  Dundee  should 
not  openly  contract  (as  counsel  do)  for  a  fee  of  £100,  and,  if 
successful,  recover  from  the  other  side  so  much  as  the  Auditor  or 
the  Court  may  fix  as  reasonable  in  the  circumstances  ?  Without 
going  further  at  present,  we  solicit  the  earnest  attention  of  the 
profession  at  this  critical  time  to  these  and  other  questions  which 
vitally  concern  their  interests  and  the  good  of  the  country. 


THE  EMPLOYERS*  LIABILITY  ACT. 

The  passing  of  the  Employers'  Liability  Act,  by  taking  away  the 
defences  of  common  employment,  and  working  in  the  face  of  a 
known  danger,  has  introduced  a  large  number  of  cases  into  Court 
that  otherwise  would  never  have  been  heard  of,  and,  while  it  in- 
creases the  responsibilities  and  liabilities  of  employers,  it  has  also 
largely  added  to  the  duties  of  Judges  presiding  in  the  Sheriff 
Court.    Prior  to  the  passing  of  the  Act,  the  legal  liability  of  em- 
ployers— ^particularly  those  having  a  large  number  of  employees, 
and  where  generally  no  plea  of  personal  superintendence  could 
be  urged — was,  in  the  case  of  a  servant  sustaining  injury  in  the 
employment,  very   limited.       The   duty  of  looting  after  the 
machinery  and  plant,  of  directing  the  men  and  the  work  they 
were  to  perform, — in  fact,  generally,  the  superintendence  of  the 
whole  yard  or  work — was  delegated  to  one  or  more  managers  or 
foremen;  so  that,  on  any  accident  taking  place,  the  employer's 
defence  was  usually  the  very  easy  one  of  proving  the  delegation 
to  one  about  whose  competence  there  generally  was  no  question, 
and  then,  without  any  evidence  as  to  the  question  of  fault, 
the  result  was  absolvitor.      And  in  this    class  of    cases    the 
smaller  the  work  the  better  chance  of  success  there  was  on  the 
part  of  the  pursuer,  for  there  it  might  be  easily  proved  that  the 
employer  acted  as  his  own  superintendent, — ^a  matter  that  in  a  large 
work  or  shipbuilding  yard  was  generally  out  of  the  question. 

The  Act  in  question  has  altered  all  this.  By  providing  that  an 
employer  who  vests  another  with  his  authority,  e.g.,  by  giving 
him  superintendence  either  over  machinery  or  employees,  or 
putting  others  under  his  orders,  is  to  be  regarded  in  law  as  iden- 
tified with  his  foreman,  so  that  the  foreman's  fault  is  his,  the 
employer  has  in  most  actions  now  arising  (in  the  absence  of 
any  question  of  contributory  negligence)  to  direct  his  evidence  to 
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the  mere  question  of  fault.  In  most  cases,  the  mere  fact  of  the 
accident  taking  plaice  raises  a  pi^mia  fade  case  against  the  defen- 
der, and  conse(iuently  the  plea  generally  relied  on  is  that  all 
reasonable  precautions  were  taken ;  in  other  words,  that  the 
occurrence  in  the  circumstances  was  an  accident  from  which  no 
liability  follows. 

The  case  of  Adams  v.  Beardnim^e,  decided  in  the  Glasgow 
Sheriff  Court  on  7th  October,  is  a  case  where  the  plea  that  all 
reasonable  precautions  were  taken  was  successfully  urged  by  the 
defenders.  The  pursuer,  while  assisting  to  build  a  brick  casing 
in  an  excavation  at  the  defenders'  works,  was  killed  by  an  over- 
hanging piece  of  slag  falling  on  him  from  above.  At  first  sight 
one  would  be  disposed  to  think  there  must  be  fault  somewhere, 
as,  with  proper  care  on  the  part  of  those  superintending,  the 
accident  should  not  have  happened.  But  on  the  facts  being  ascer- 
tained, matters  assumed  quite  a  different  complexion.  It  was 
shewn  that  a  persevering  effort  was  made  to  break  off  the  slag, 
without  effect,  which  pomted  strongly  to  the  safety  of  leaving  it 
as  it  was.  Steps  were  also  taken  to  prevent  water  interferin^f 
with  the  slag,  aad  uprights  di-iven  into  the  ground  anl 
strengthened  by  a  cross  bar  placed  against  it.  The  slag,  however, 
fell,  causing  the  accident  in  question. 

The  cause  of  its  fall  does  not  appear  to  have  been  clearly 
ascei-tained,  but  it  seems  plain  that  any  party  qualified  to  judge 
would,  at  the  time,  have  pronounced  these  precautions  reasonably 
sufficient.  This  of  itself  was,  in  the  judgment  of  the  Sheriff- 
Substitute,  sufficient  to  dispose  of  the  case ;  but  apart  from  that, 
it  is  difficult  to  see  what  further  precautions  could  have  been  taken. 

The  case  of  GvoU  v.  Wvn,  Arrol  <t  Co.,  decided  in  the  Sheriff 
Court  of  Dundee  on  20th  October  last,  is  another  instance  where, 
although  the  pursuer  was  injured  through  the  breaking  of  a 
rope,  tne  employer  was  successful  in  respect  that  the  circum- 
stances disclosed  no  fault.  The  rope  was  used  in  the  shifting  of 
a  pontoon  across  the  River  Tay,  being  fastened  to  one  of  the 
piers  of  the  old  bridge,  then  passed  round  a  capstan  on  the 
pontoon,  and  then  round  the  barrel  of  a  strong  crane  on  the 
pontoon  which  was  doing  duty  as  a  winch.  While  the  shifting 
was  going  on  the  rope  broke,  causing  the  capstan  to  revolve 
backwards  violently,  and  one  of  the  handles  struck  the  pursuer, 
and  inflicted  some  severe  injuries. 

Here,  again,  one  would  pi'imia  facie  conclude  that  a  proper 
rope,  properly  used,  would  not  have  given  way,  and  that  its 
breaking  pointed  to  a  defective  rope,  or  negligence  in  the  use  of 
it  as  directed  by  the  defenders'  foreman.  But  the  proof  again 
altered  the  appearance  of  matters.  The  evidence  showed  the 
rope  to  be  of  the  best  quality,  and  that  the  use  of  it  as  directed 
by  the  defenders'  superintendent  was  free  from  fault  or  negli- 
gence on  his  part.  The  breaking  of  the  rope  could,  therefore, 
only  be  attributed  to  an  accident  for  which  the  defenders  could 
not  be  held  responsible. 

In  the  case  of  M^Partland  v.  Campbdl  <t  Co,,  decided  at 
Glasgow  by  Sheriff  Lees  on  13th  October  last,  the  pursuer  was 
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more  successful  than  the  pursuers  in  the  other  actions  alretidy 
noticed.    There,  under  the  orders  of  the  foreman,  a  large  vat 
resting  on    trestles    was    slid    down    some    planks  on   to   the 
ground.     On    getting    to    the    end    of    the    planks,    the    men 
engaged    in    the     operation     let     it    go  ;    it    rolled    down    a 
slight  declivity,   and,  canting  over,   killed  one   of  the   work- 
men.  There,  no  doubt,  the  primary  cause  of  the  accident  was 
the  men  engaged  in  the  operation  loosing  their  hold  when  the 
vat  got  to  the  end  of  the  planks,  and  so  allowing  it  to  slide  down 
the  declivity .     But  what  precautions  did  the  foreman  superin- 
tending the  operation  appear  to  have  taken  against  an  accident 
like  this  ?     >i  one  whatever.     No  block  was  used ;  the  groimd  was 
not  levelled  nor  anything  else  done.     The  men  were  not  even 
ordered  to  hold  on  till  it  was  too  late.      Their  holding  on  pro- 
bably would  have  prevented  the  accident,  and  very  likely  the 
foreman  relied  on  their  doing  so,  but  they  received  no  directions 
to  that  effect,  and  understood  they  were  to  let  go.     The  point 
successfully  urged  on  behalf  of  the  pursuer,  and  to  which  the 
Sheriff-Substitute  gave  effect,  was  that  the  foreman  had  not  given 
orders  to  the  men  to  hold  on,  or  taken  any  steps  whatever  to 
prevent  the  accident. 

The  cases  noticed  may  be  taken  as  a  fair  sample  of  the  actions 
brought  in  the  Sheriff  Court  under  this  Act;  and  it  is  as  illustra- 
tions of  what  now  forms  a  considerable  item  in  the  business  of 
the  Court  that  we  have  reported  them.  In  such  cases,  the  Sheriff 
reallv  acts  very  much  as  an  arbitrator,  dealing  with  questions  of 
fa«t,  Ween  master  and  workman ;  and  it  is  an  evidence  of  the 
public  confidence  in  this  new  kind  of  tribunal  that  we  seldom  hear 
of  appeals  being  taken  from  the  judgments  that  are  given  in  the 
first  instance.  The  questions  arising  for  decision  under  the  Act 
are  now,  however,  confined  mainly  to  matters  of  fact  applicable  to 
the  individual  cases ;  and  in  future, — ^having  given  what  we  con- 
sider to  be  a  fair  indication  of  a  class  of  cases  which  ought  not 
to  be  passed  over  altogether  without  notice,  and  an  illustration 
of  the  principles  on  which  they  are  dealt  with  by  the  Judges, — 
we  shall  not  think  it  necessary  to  notice  such  cases  particularly 
unless  there  is  some  question  of  law  raised  for  decision,  or  some 
point  of  very  general  interest  involved. 


Cttrrent  ftolts. 


Mr.  David  Littlejohn,  advocate,  Aberdeen,  has  been  appointed 
to  the  office  of  Sheriff-Clerk  of  Aberdeenshire. 

Mr  John  Jamieson,  of  the  firm  of  Messrs  Black  and  Jamieson, 
solicitors,  Cupar-Fife,  has  been  appointed  Clerk  to  the  Justices  of 
Fifeshire. 

Mr  W.  B.  Macqueen,  assistant  Procurator-Fiscal  in  Midlothian, 
has  been  appointed  Procurator-Fiscal  for  Berwickshire,  in  room 
of  the  late  Mr  J.  S.  Maitland, 
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The  Lanarkshire  Sheriff  Courts  adjourned  on  22nd  December 

for  the  Christmas  vacation,  and  will  meet  again  on  5th  January. 

The  session,  so  far  as  it  has  gone,  has  been  singularly  barren  of 

interest.     In  point  of  numbers,  the  contested  cases  this  yeax  have 

been  rather  above  what  they  were  last  year ;  but  there  has  been 

a  marked  absence  of  cases  involving  large  amounts  or  import- 
ant principles.  The  general  stagnation  of  trade,  referred  to  by 
our  Edinburgh  correspondent,  ha-s  had  its  usual  effect  in  causing 
a  corresponding  slackness  in  the  business  of  the  Courts ;  while 
the  utter  want  of  animation  in  the  property  market  has  seriously 
affected  the  conveyancing  part  of  the  lawyer's  business.  With 
the  revival  of  trade,  which  is  looked  for  soon,  however,  it  is  to  be 
hoped  there  will  be  renewed  activity  in  legal  circles. 


Attention  is  being  called  to  the  rule  imposed  by  the  Faculty  of 

Advocates  on  applicants  for  admission,  that  they  shall  spend  one 

year  in  idleness  between  the  date  of  the  General  Knowledge 

Examination  and  the  date  of  call.     The  propriety  or  usefulness 

of  such  a  rule  is  not  very  apparent,  and  a  movement  is  being  set 
on  foot  to  have  it  rescinded.  We  hear  it  stated  that  if  the  rule 
be  not  relaxed,  a  Bill  is  likely  to  be  introduced  in  the  ensuing 
session  of  Parliament  by  which  an  attempt  will  be  made  to  place 
the  legal  on  an  equal  footing  with  the  medical  profession,  by  the 
passing  of  a  Barristers'  Act  similar  to  the  Medical  Act  of  1858. 


We  print  in  another  column  a  circular  issued  last  month  by 

the  Secretary  of  the  Incorporated  Society  of  Law  Agents  in 

Scotland,   from   which   it   will    be   seen  that  the   Council   are 

actively  engaged  in  carrying  out  the  principal  objects  for  which 

the  Society  was  incorporated.     For  the  benefit  of  those  of  our 

readers  who  are  not  members,  we  may  explain  that  this  Society 

has  been  established  mainly  to  promote  the  higher  education 
of  entrants  to  the  legal  profession  in  Scotland;  to  exercise  a 
control  over  the  admission  of  members;  to  give  adequate  ex- 
pression to  the  united  opinion  of  the  profession  on  any  question, 
private  or  public,  that  may  call  for  their  opinion,  and  to  pro- 
mote a  high  standard  of  professional  conduct  among  its  members. 
Enrolled  law  agents  in  Scotland,  or  such  agents  who  have 
voluntarily  retired  from  practice,  are  eliffible  as  members. 
Previous  to  the  incorporation  of  this  Society  there  was  no  repre- 
sentative society  oi  the  legal  profession  in  Scotland,  for 
although  the  Incorporated  Society  of  the  United  Kingdom  is 
open  to  solicitors  practising  in  any  of  the  three  kingdoms,  its 
members  have  been  practically  drawn  from,  and  its  operations 
confined  to,  England.  The  General  Council  established  under 
the  Procurators  (Scotland)  Act,  1865,  while  it  existed,  served  in 
the  place  of  such  a  society,  for,  in  addition  to  acting  as 
examiners  of   applicants  for  a^dmission  to  practice  before  the 
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Sheriff  Court,  it  rendered  useful  and  valuable  services  in 
representing  the  profession  in  questions  affecting  the  reform 
of  the  law  and  the  practice  of  Court.  By  the  operation  of  the 
Law  Agents  Act  of  1873  (36  &  37  Vict.,  cap.  63),  this  Council 
was  abolished.  Since  that  time  the  subject  of  establishing 
a  Society  in  Scotland  similar  in  aim  to  the  Incorporated  Society 
of  the  United  Kingdom  has  been  frequently  discussed  in  legal 
circles;  but  it  was  not  till  the  end  of  1881  that  the  question 
took  practical  shape.  In  December  of  that  year  a  representative 
meeting  of  Enrolled  Law  Agents  from  all  pai-ts  of  the  country 
was  held  in  Edinburgh,  at  which  it  was  resolved  to  form  such 
a  Society,  and  an  indSuential  committee  appointed  to  prepare 
the  necessary  constitution  and  rules,  and  obtain  the  Society  in- 
corporated. Some  delay  took  place  in  procuring  the  charter, 
arising  from  various  necessary  steps  of  procedure,  but  in 
January,  1884,  the  Society  was  duly  incorporated  by  Royal 
Charter.  In  April  last  the  first  general  meeting  was  held,  at 
which  the  President,  Dr.  Roberton,  of  Glasgow,  delivered  an 
able  address,  setting  forth  some  of  the  many  advantages  the 
Scxxiety  was  calculated  to  confer  on  both  its  members  and  the 
public  Since  this  meeting  the  Council,  we  understand,  have 
been  chiefly  employed  in  considering  the  various  Bills  introduced 
into  Parliament;  but  as  it  became  apparent  very  early  in  the 
session  that  almost  none  of  these  measures  would  be  passed 
into  law,  they  were  not  called  on  to  take  any  active  steps 
in  regard  to  them.  The  subjects  which  are  at  present  engaging 
the  attention  of  the  Council  are  fully  disclosed  in  the  circular 
referred  to;  and  we  hope,  in  future  numbers,  to  record  for 
the  information  of  the  profession  that  substantial  good  is  being 
done  by  their  labours. 

Writing  on  the  rising  of  the  English  Courts  for  the  Christmas 
rec^  the  Law  Tiroes  thus  speaks  of  the  state  of  legal  matters 
in  London,  being  a  remarkable  counterpart  to  what  we  find 
existing  here: — "The  Michaelmas  Sittings  which  close  to-day  have 
been  in  many  respects  remarkable.  Prominent  have  been  the  cases 
in  which  suitors  have  appeared  in  person  and  performed  such  feats 
as  would  have  scandalised  the  judges  of  twenty  years  ago,  but 
which  are  now  tolerated  with  a  mildness  which  amounts  to  abso- 
lute weakness.    Another  feature  has  been  the  shadowy  nature  of 

many  of  the  causes  which  go  to  swell  the  arrears,  whilst  on  the 
other  hand  there  is  obviously  a  continuous  flow  of  very  heavy 
work  into  the  courts.  But  above  all  things  illustrated  by  these 
sittings  is  the  absolute  inability  of  divisional  courts,  and  the 
starthng  diminution  of  the  business  which  those  courts  are  called 
upon  to  transact.  And  lastly,  there  has  probably  been  no  period 
within  the  memory  of  the  profession  when  the  depression 
throughout  the  country  has  more  seriously  affected  legal  business. 
Let  us  hope  that  brighter  things  may  follow  the  coming  Christmas 
and  the  opening  of  a  new  year." 


12  THE   SCOTTISH    LAW   REVIEW. 

Uoles  from  ^binburgb. 

Parliament  House,  Decemljer  29,  1884- 

In  opening  this   correspondence  with   the   Review,  I  may  be 

allowed  to  indulge  in  a  note  of  congratulation  on  the  advent  of  a 

magazine  which  will  supply  what  has  been  felt  in  professional 

circles  to  be  a  serious  want.     The  legal  publications  which  at 

present  issue  from  the  Parliament  House  are  well  suited  for  the 

pui'pose  they  are  intended  to  serve — ^namely,  the  furnishing  of 

reports  of  the  cases  which  are  decided  here ;  but  we  have  no 

source  of  information  about  what  is  I)eing  done  in  the  local 

Courts,  where,  after  all,  the  gi*eat  bulk  of  the  legal  business  of 

the  country  is  transacted.    Even  to  Court  of  Session  practitioners, 

the  new  publication  will  be  of  undoubted  service  by  furnishing 

such  information,  and  giving  form  to  the  opinions  and  wishes  of 
country  lawyers  with  regard  to  matters  that  are  of  importance 
to  all  who  are  engaged  in  the  administration  of  the  law. 
Regarded  from  this  point  of  view,  your  new  Journal  will  be  of 
undoubted  benefit,  and  it  has  the  best  wishes  of  all  who  are 
'  interested  in  the  matters  of  which  it  will  treat. 

I  regret  to  say  that  at  present  the  state  of  business  in  the 
Parliament  House  is  anything  but  flourishing.  The  lack  of  cases, 
and  the  superfluity  of  men  to  do  the  work,  which  comes  in  more 
slowly  every  day,  are  equally  noticeable.  Since  the  month  of 
August,  about  420  cases  have  been  called.  One-third  of  these 
were  not  contested,  and  distributing  the  remaining  280  among  140 
or  150  members  of  the  Bar  would  give  an  average  of  only  about 
two  cases  to  each.  A  more  striking  commentary  on  the  state  of 
matters  here  could  not  be  found.  It  is  not,  however,  in  the  mere 
quantity  of  work  that  the  falling  oft'  is  most  obvious ;  it  is  still 
more  apparent  in  the  class  and  character  of  it.  Lord  Young  has 
called  public  attention  to  the  fact  by  remarking  from  the  bench 
that  it  is  indecent  and  unseemly  to  wfiuste  the  time  of  the  Judges 
of  the  Supreme  Court  by  asking  them  to  decide  such  trumpery 
cases.  Whether  any  improvement  is  likely  soon  to  take  place 
remains  to  be  seen ;  but  the  present  feeling  on  the  subject  is  one 
of  doubt,  and  growing  uncertainty  for  the  future. 

The  causes  assigned  for  this  decrease  of  judicial  business  are 
various.  It  cannot  be  said  to  be  due  to  any  falling  oft*  in  ability 
or  legal  acumen  on  the  pai-t  of  those  who  occupy  seats  on  the 
Bencli,  or  any  want  of  industry  or  zeal  iii  those  who  hold  the 
leading  positions  at  the  Bar.  The  most  palpable  explanation  is 
aft()rded  by  the  present  depressed  state  of  trade  and  commerce 
throughout  the  country ;  for  it  is  an  undoubted  fact  that  the 
profcvssion  of  the  law  is  affected  by  such  a  cause  in  a 
very  direct  manner.  Another  cause, — although  it  bulks 
more  largely  in  the  public  eye  than  it  deserves  to  do,  con- 
sidering its  limited  effect  on  actual  business, — is  the  fact  that 
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it  is  now  becoming  popular  for  clients  to  plead  their  own  cases 
before  the  Judges.  The  example  of  Mrs.  Weldon  in  the  English 
Courts  has  found  its  followers  to  a  considerable  extent  in 
Scotland.  Frequenters  of  the  Parliament  House  remember  the 
remarkable  appearances  there  of  Mrs.  Betsy  Mustard,  before  her 
English  prototj^e  attained  her  fame ;  and  Dundonachie  was  also 
at  one  time  a  prominent  figure  in  our  Courts.  This  session  we 
have  had  well  on  to  a  dozen  such  pleaders.  One  morning  alone 
no  fewer  than  three  litigants  appeared  one  after  the  other  at  one 
bar,  and  submitted  their  grievances  for  the  consideration  of  the 
bench.  The  success  of  these  amateur  pleaders,  however,  has 
not  been  such  as  to  encourage  the  pra^ctice,  and  we  may  console 
ourselves  with  the  assurance  that  it  is  not  likelv  to  increase. 

Since  the  session  began,  Lord  Deas  has  been  unable,  from  indis- 
{Kisition  caused  by  advancing  years,  to  take  his  seat  on  the  bench. 
It  is  a  matter  of  regret,  on  public  grounds,  that  this  should  be 
so :  but  one  cannot  refrain  from  sympathising  with  the  venerable 
judge  who,  after  such  a  long  period  of  ser\4ce,  is  at  last  practically 
laid  aside  from  the  performance  of  those  duties  into  which 
he  has  for  so  many  years  thrown  such  great  natural  ability  and 
force  of  character.  His  Lordship  has  taken  an  active  pai*t  in 
judicial  work  for  now  over  thirty  years ;  and  during  that  period 
he  has  been  one  of  the  most  eminent  and  respected  membei's  of 
the  Court.  This  is  not  the  time  to  estimate  the  result  of  his 
judicial  labour ;  but  frequenters  of  the  Parliament  House  will 
miss  his  familiar  presence  and  his  caustic  humour. 

The  Session  has  also  been  a  trying  one  to  some  of  the  other 
Judges.  The  Lord  President,  to  the  regret  of  all,  was  laid  aside 
for  a  considerable  time,  and  the  Lord  Justice  Clerk  has  shown 
sjinptoms  of  unceiiiain  health.  Lord  Lee  has  also  been  absent 
from  Court  for  some  time,  in  consequence  of  an  attack  of  ery- 
sipelas. 

Ml".  J.  Kennedy  Donaldson,  son  of  Professor  Donaldson, 
Aberdeen,  has  been  appointed  public  prosecutor  at  Sierra  Leone. 

The  following  appointments  have  been  made  by  the  Society  of 
S.S.C.'s: — Mr  J.  B.  M'Intosh,  reporter  on  the  prohnbili^  cawsa  of 
applicants  for  admission  to  the  poors  roll;  Messrs.  James  Skinner 
and  James  Coutts,  agents  for  the  poor  in  criminal  cases ;  Messrs. 
I.  H.  Scott  and  James  Forsyth,  agents  in  civil  cases;  and  Messrs. 
Wm.  Mann  and  James  Lamond,  commissioners  for  adjusting  rates 
of  interest  on  heritable  securities. 

I  hear  that  Mr.  J.  Campbell  Smith,  one  of  the  best  known 
members  of  the  bar,  and  who  is  also  an  able  littendeitr,  is  about 
to  issue  a  selection  from  his  miscellaneous  writings. 

The  first  volume  of  a  new  edition  (the  eighth)  of  BelFs 
Principles,  edited  by  Sherifi*  Guthrie  of  Glasgow,  will  be  issued 
early  in  January  by  Messrs.  T.  &  T.  Clark.  We  have  seen  a 
portion  of  it  issued  in  limp  covers  for  the  use  of  students  and 

Eractitionei-s,  from  which  we  are  able  to  say  that  the  greatest  care 
as  evidently  l)een  taken  to  bring  the  work  up  to  date.     The 
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name  of  Sheriff  Guthrie  is  a  sufficient  guarantee  for  its  accuracy. 
The  completed  work  is  expected  to  be  ready  in  the  course  of  the 
spring. 

Mr.  J.  D.  Sym  is  preparing  a  second  edition  of  his  useful  little 
book  on  the  Employers'  Liability  Act. 


THE   SCOTCH  SOLICITOR. 

To  the  Editor,  "Scottish  Law  Review." 

Sir, — It  may  not  be  out  of  place  to  call  attention  in  the  first  number 
of  your  Review  to  a  subject  which  is  forcing  itself  very  prominently 
on  the  attention  of  many  in  our  profession — I  mean  the  future  prospects 
of  that  profession  itself.  It  is  a  well-known  fact  that  since  the  passing 
of  the  Law  Agents*  Act,  1873,  the  increase  in  the  number  of  prac- 
titioners has  been  very  great.  I  have  no  fault  to  find  with  that  Act 
so  far  as  it  goes,  but  I  think  that,  while  it  removed  one  evil,  it  created 
another  of  serious  import  to  the  profession,  if  a  remedy  is  not  speedily 
found.  The  evil  it  created  is  that  it  invited  all  who  care  to  pass 
certain  comparatively  easy  examinations  to  enrol  as  practitioners,  with- 
out providing  a  sufficiently  wide  field  of  action  for  them  after  they 
are  ready  to  practise.  What  is  the  result  ?  I  understand  that  at  the 
present  time  there  are  a  very  largo  number  of  unextracted  commissions, 
which  means,  of  course,  that  a  large  number  of  young  men  have  passed 

as  solicitors,  but  are  serving  in  offices  as  clerks  because  there  is  no 
opening  for  them  in  practice.  Besides  these  a  large  number  of  young 
men  have  in  recent  years  passed  the  Entrance  and  General  Knowledge 
examinations,  and  many  of  these  apprentices  are  now  nearly  ready 
to  pass  in  law.  But  I  think  all  are  agreed  that  the  field  is  well,  if 
not  too  fully,  occupied  by  the  existing  practitioners,  and  as  lawyers 
are  a  long-lived  race,  the  death-rate  will  not  create  nearly  enough  of 
vacancies*  for  the  new-comers.  The  ultimate  efiect  of  this  over-supply 
must,  of  necessity,  be  to  lower  the  character  of  the  profession,  if  not 
also  to  diminish  the  trustworthiness  of  its  members. 

I  think  the  remedy  is  not  far  to  seek,  and  I  respectfully  submit 
my  suggestion  for  the  consideration  of  my  brethren,  and,  in  particular, 
for  the  consideration  of  our  recently-formed  Incorporated  Law  Society. 
Some  have  proposed  to  charge  a  high  premium  for  entrants,  but  such  a 
proposal  is  entirely  against  the  spirit  of  the  times  as  it  would  shut  out 
many  first-class  men  who  could  not  pay  a  premium,  and  it  would  not 
serve  its  purpose,  as  the  sons  of  solicitors  alone  would  do  more  than 
maintain  the  necessary  supply.  My  suggestion  is  to  widen  the  course 
of  study  so  that  a  Scotch  solicitor,  like  any  other  Scotchman,  may  be 
able  to  practise  in  England  or  in  any  of  our  colonies.  When  we  think 
that  we  are  practically  disqualified  from  practising  anywhere  beyond 
Scotland,  it  is  not  siuprising  that  the  field  is  overstocked.  Are  Scotch 
solicitors  less  enterprising  than  Scotch  doctoi-s,  or  Scotch  ministers,  or 
Scotch  accountants?      In  all  these  professions,  and  in  many  others, 
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Scotchmen  with  a  Scotch  training  have  made  their  mark  in  other  places 
Why  may  not  we?  What  is  required  to  enable  us  to  do  so  is  a  thorough 
training  in  English  and  Colonial  Laws  so  far  as  they  differ  from  Scots 
Law.  The  office  experience  in  Scotland  should  be  equal,  if  it  is  not  in 
many  respects  superior,  to  experience  in  an  English  office.  I  think, 
therefore,  that  the  further  training  required  could  be  supplied  by  one  or 
two  extra  law-classes  in  our  Universities,  or  extra-mural  classes,  to  take 
ap  the  necessary  additional  subjects,  and  proficiency  in  these  extra  sub- 
jects should  be  necessary  before  obtaining  license  to  practise.  Such  a 
training  would  greatly  increase  the  value  of  the  license  even  to  the 
Scotch  practitioner  at  home,  as  we  have  now  so  frequently  to  deal  with 
matters  subject  to  English  and  colonial  jurisdiction ;  and  all  who  pos- 
sessed such  knowledge  might  fairly  reckon  that  the  field  for  them  was 
the  world.  I  hope  that  in  your  columns,  and  by  other  means,  the  sub- 
ject will  be  fuUy  discussed,  and  that  discussion  will  be  followed  by  action. 
—I  am,  yours,  dws.,  A  Souoitor. 

Glasoow,  Dec.,  1884. 


INCORPORATED  SOCIETY   OF  LAW  AGENTS  IN   SCOTLAND. 

The  following  circular  has  been  issued  by  the  Secretary  of  the  Society 

to  the  members  : — 

DuNBLANB,  I9th  December,  1884. 

The  Coimcil  doubt  not  that  the  Members  of  the  Society  desire  to 
know  what  subjects  are  receiving  the  attention  of  the  Council,  and 
I  am  accordingly  requested  to  inform  you  that  they  are  at  present 
engaged  in  dealing  with  the  following  questions  : — 

•^tw^,  The  Law  of  Deathbed. — On  referring  to  the  General  Repealing 
Act  of  1883  (46  and  47  Vict,  cap.  39),  you  will  observe  that  the 
Act  of  34  and  35  Vict,  cap.  81,  1871,  the  Act  to  abolish  reductions 
ex  capiie  lecti  in  Scotland,  has  been  repealed,  subject  to  certain  pro- 
visions set  forth  in  the  Repealing  Act.  As  it  has  been  suggested 
as  a  possible  result  of  this  repeal  that  the  law  of  Deathbed  might 
be  held  revived,  the  Council  have  resolved  to  bring  the  matter  under 
the  notice  of  the  Lord  Advocate,  with  the  view  of  any  steps  being 
taken  considered  necessary  to  make  it  clear  that  the  law  of  Deathbed 
has  not  been  restored. 

Secoful,  Royal  Burgh  Registers, — The  Council  have  resolved,  by 
application  to  the  Lord  Advocate  and  otherwise,  to  take  steps  to 
obtain  the  transference  of  the  Burgh  Registers  to  Edinburgh,  without, 
however,  prejudicing  vested  interests. 

The  present  system  seems  open  to  these,  among  other,  objections  : — 

I.  The  want  of  proper  supervision  over  the  diverse  methods 
adopted  by  Town-Clerks  in  the  keeping  of  the  Register. 

U.  It  prevents  the  completion  of  a  National  System  of  Regis- 
tration. At  present  the  writs  of  many  properties  must  be 
recorded  lx)th  in  the  General  Register  of  Sasines  and  in  the 
Local  Burgh  Register,  and  confusion  and  uncertainty  are 
the  results. 

III.  While  in  such  towns  as  Glasgow  there  may  be  a  certain 
advantage  to  Agents  in  having  beside  them  a  Local  Register 
which  they  can  easily  consult,  well-founded  complaints  exist 
in  the  case  of  smaller  Burghs  in  respect  of  the  undue  publicity 
which  they  afford  regarding  the  private  affairs  of  individuals. 
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Third,  TIte  Agency  for  the  Poor, — The  Council  have  received  from 
different  quarters  much  information  regarding  the  evils  of  the  present 
system.  Notably,  the  Agents  for  the  Poor  in  Dundee  have  submitted 
an  admirable  paper,  which  has  received  the  best  consideration  of  the 
Council.  The  Council  have  resolved  to  endeavour  to  obtain,  through 
the  Lord  Advocate  by  legislation,  or  through  the  Court  by  Act  of 
Sedenmt,  such  changes  in  the  present  system  as  will  secure  to  Agent* 
for  the  Poor  at  least  reimbursement  of  their  whole  outlays.  The 
Council  feel  satisfied,  from  the  facts  brought  under  their  notice,  that 
Parish  Ministers  do  not  in  all  cases  exercise  sufficient  care  in  granting 
certificates  of  poverty  to  persons  who  apply  to  them.  They  recommend 
that  Local  Faculties  should  call  serious  attention  to  this  matter  by 
circular  addressed  to  the  Parish  Ministers  of  their  respective  districts. 

Fourth,  Admission  oj  Notaries  Public. — The  Council  are  of  opinion 
that  admission  to  the  office  of  Notary  Public  should  only  be  obtained 
on  the  applicant  passing  an  Examination  similar  in  all  respects  to 
that  under  the  I^aw  Agents  Act,  with  the  exception,  perhaps,  of  the 
subject  of  Forms  of  Process;  and  they  have  resolved  to  endeavour 
to  get  this  reform  carried  out  without  delay. 

FiftJi,  Attorney  Tax. — Strong  representations  against  the  unfairness 
tmd  invidiousness  of  this  impost  have  been  made  to  the  Council. 
While  personally  agreeing  with  these  views,  the  Council  are  not  at 
all  hopeful  of  persuading  the  Chancellor  of  the  Exchequer  to  renounce 
a  source  of  revenue  which,  however  unpalatable  to  the  Profession, 
is  not  likely  to  be  unpopular  with  the  Public.  In  deference,  however, 
to  the  representiitions  made  to  them,  the  Coimcil  have  instructed 
me  to  place  myself  in  communication  with  the  Incorporated  Law 
Society  of  England,  and  ascertain  whether  any  joint  action  in  the 
matter  is  likely  to  be  productive  of  a  favourable  result. 

Sixth,  Local  Lectures  to  Law  Apprentices. — It  will  be  within  your 
recollection  that  the  President,  in  his  inaugural  address,  suggest^Ki 
the  advisability  of  instituting  local  lectures  for  Law  Students.  This 
suggestion  has  met  with  much  acceptance,  and  the  Council  are  to 
recommend  that  in  every  town  where  a  sufficient  number  of  iigcnts 
reside,  efforts  should  be  made  to  provide  courses  of  Lectures  for  ap- 
prentices. It  must  be  admitted  that,  at  present,  little  is  being  done 
to  teach  apprentices  anything  higher  than  points  of  practice,  and  that 
young  men  go  to  the  University  towns  in  a  condition  not  well  fitted 
to  derive  the  highest  benefit  from  the  professorial  teaching.  The 
Council  would  again  refer  the  members  to  that  part  of  Professor 
Roberton's  address  which  deals  with  this  matter. 

The  Council  have  also  under  consideration : — The  consolidation  and 
amendment  of  the  Bankruptcy  Laws ;  Reforms  in  Criminal  Procedure, 
and  particularly  with  reference  to  Prisoners'  Declarations;  the  right 
to  appeal  to  a  superior  Court,  on  a  stated  case  or  otherwise,  Small- 
Debt  Court  decisions  involving  important  principles ;  the  assimilation 
of  the  Laws  of  England  and  Scotland  regarding  Imprisonment  for 
Debt — but  are  not  at  present  in  a  position  to  make  any  report  on 
these  subjects. — I  am,  ikc,  J.  W.  Barty,  Secretary. 
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CODIFICATION  OF  SHERIFF  COURT  ACTS. 

I. 

The  codification  of  the  law,  in  any  of  its  branches,  is  one  of 
those  desirable  things  which  seems  almost  incapable  of  attain- 
ment. The  mere  prospect  is  pleasing,  but  law-reformers  seldom 
reach  much  further ;  they  simply  re-echo  the  sentiment  so  often 
expressed  that,  to  an  able  lawyer,  no  department  of  legislation 
offers  such  prizes,  if  he  would  only  strive  after  the  object  aimed 
at.  Why  is  it  so  difficult,  and  almost  imattainable  ?  To  that 
question  many  answers  may  be  given.  In  the  first  place,  such 
reformers  generally  proceed  too  hurriedly  towards  remedying 
only  patent  defects..   Instead  of  testing  the  question  with  time, 

and  formulating  improvements,  they  adopt  the  easy  method  of 
meeting  the  immediate  demand,  and,  by  some  miserable,  patch- 
work Amendment  Act,  they  deal  only  with  the  matter  then 
immediately  under  notice,  and  thereafter  discover  that,  in  the 
attempt  to  improve,  they  have  only  disturbed,  existing  laws, 
like  the  man  in  Scripture,  putting  new  cloth  into  an  old 
garment,  the  rent  is  made  worse.  Another  cause  of  the  lack  of 
pn^ress  in  law  reform  is  that  it  is  not  popular;  instead  of 
%mproving  the  law,  the  radical  tendency  is  towards  abolition. 
An  apt  illustration  of  this  is  shown  in  the  Act  for  the  Abolition 
of  Imprisonment  for  Debt.  Because,  in  some  few  instances,  the 
law  in  unscrupulous  hands  was  an  engine  of  oppression,  forth- 
with an  energetic  layman  agitated,  and,  in  his  zeal,  produced  a 
greater  evil  than  that  which  he  laid  bare.  The  injustice  is 
merely  shifted :  now  the  debtor  is  the  oppressor,  and  the  honest 
creditor  simply  waits  the  pleasure  of  his  doubtful  debtor,  and 
generally  gets  nothing  for  his  patience.  Yet  another  reason 
suggests  itself,  and  one  that  appears  to  be  a  great  blemish  in  our 
legislative  machinery.  There  is  no  permanent  staff  of  practical 
revisers,  to  whom  the  drafting  of  a  code  could  be  entrusted. 
The  clumsy  and  ill-digested  legislation  of  these  later  years  calls 
tor  revision.  It  is  of  all  things  most  important  tiiat,  after  a 
fiill  has  been  mangled  and  amended  beyond  the  recognition  of 
its  author,  the  finaT  rendering  of  the  measure  into  g^ooa  English, 
e^MiUe  61  being  understood  by  the  lieges  generally,  should  be 
b2 
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entrusted  to  specialists.  Then,  again,  it  would  be  well  that 
measures  which  are  hurriedly  drafted  by  an  ambitious  MP.,  to 
meet  what  he  considers  a  felt  want,  should  obtain  more  delibe- 
rate consideration  by  all  the  interests  likely  to  be  affected  by  the 
change.  If  a  Bill,  drafted  in  one  session,  was  laid  aside  to 
be  considered  in  the  next,  the  interval  would  often  bring  about 
its  deserved  quietus.  Thus  we  might  have  fewer  complaints 
from  the  Judges  that  the  construction  of  a  certain  Act  is  a 
puzzle,  and  there  would  be  less  need  for  resorting  to  the  expe- 
dient of  passing,  in  a  succeeding  session,  an  "  Act  to  explain  an 
"  Act "  of  a  preceding. 

In  spite  of  all  these  difficulties,  however,  there  can  be  no  doubt 
that  the  codification  of  some  branches  of  the  law,  if  the  subject 
is  properly  approached,  is  capable  of  practical  attainment.  The 
law  of  process  in  the  CJourt  of  Session  was  until  1868  somewhat 
of  a  legal  puzzle,  the  Statutes,  Acts  of  Sederunt,  and  decisions 
being  so  numerous;  yet  a  fair  code  was  passed  under  the  late  Lord 
Advocate  Gordon's  care.  The  reforming  of  Land  Writs  and 
•  Tenure,  first  grappled  with  by  Lord  Rutherfurd  during  his  reign 
as  Lord  Advocate,  has  now  been  consolidated  in  the  Conveyanc- 
ing code  of  1874;  and  in  the  field  of  commercial  law  a  most 
important  measure  of  reform  wa^  effected  under  the  Bills  of 
Exchange  Act  of  1882,  which  embodies  not  only  all  the  previous 
statutes,  but  also  the  law-merchant  and  rules  established  by 
decisions,  the  accumulations  of  two  centuries  of  commercial 
progress.  It  is  not  in  a  Code  Napoleon  or  by  the  Institutes  of  a 
Roman  Emperor  that  our  law  can  now  be  formulated ;  it  is  only 
on  the  lines  above  indicated — that  is,  by  taking^  up  separate 
branches  of  law,  which  are  so  complex  in  their  mmifications- 
that  anything  towards  symmetry  and  form  can  be  attained. 

With  some  such  object  in  view,  and  admitting  that  the  Sheriff 
Courts  are  a  great  boon  to  the  commercial  and  working  classes, 
we  shall  consider  whether  a  comprehensive  code  could  not  be 
formed  which  should  reduce  the  statute  law  and  common  law 
rules  of  the  last  140  years  into  one  general  Act,  and  thus  sweep 
away  a  host  of  half -obsolete  statutes  and  Acts  of  Sederunt,  which 
serve  to  perplex  the  law  student  and  encourage  unnecessary  litiga- 
tion. So  convinced  are  we  that  this  is  no  Utopian  dream  that 
we  venture  to  cussert  that  six  practitioners  in  the  Sheriff  Courts, 
selected  say  from  Edinburgh,  Glasgow,  Dundee,  and  Aberdeen, 
would  in  one  month's  time  be  able  to  produce  a  draft  Act 
which,  with  very  trifling  alterations,  could  be  adopted  by  the 
Lord  Advocate,  and  passed  with  little  or  no  opposition  in 
Parliament.  It  is  idle  to  say  that  the  work  of  Parliament  is  so 
congested  that  such  a  comprehensive  measure  could  not  be 
pushed  through.  No  Bills  have  pcussed  with  less  question  than 
strictly  legal  measures ;  they  apparently,  in  the  minds  of  M.P.S, 
concern  no  one  but  lawyers. 

As  illustrating  what  has  been  said  regarding  the  labyrinth  of 
law  dealing  with  Sheriff  Court  process,  it  may  be  mentioned  that 
there  are  at  present  in  operation  in  these  Courts  31  statutes 
affecting  procedure  only.    Commencing  with  the  Heritable  Juris- 
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diction  Act  parsed  immediately  on  the  suppression  of  the 
Rebellion  of  1745,  there  are  two  Acts  in  the  reign  of  Geo.  II., 
six  Acts  or  parts  of  Acts  in  Geo.  IV.,  two  in  William  IV.,  and 
twenty-one  in  the  reign  of  Victoria.  In  addition,  there  are  the  long 
and  useful  Act  of  Sederunt  of  July,  1839,  and  several  shorter 
Acts  of  Sederunt,  all  dealing  with  Sheriff  Court  and  Commissary 
or  Executry  process.  These  31  Acts  contain  operative  provisions 
still  unrepealed  to  the  extent  of  not  less  than  330  sections,  and 
the  difference  of  time  and  language  is  so  wide  and  marked  that 
the  technology  is  wholly  diverse,  and  the  procedure  in  many 
cases  so  unworkable  as  to  deserve  repeal.  The  language  of  the 
statutes  of  say  50  years  ago  is  quite  inappropriate  for  present 
enactment,  and  one  sighs  for  "  the  good  old  times "  when  our 
forefathers  of  the  Scots  Parliament,  in  terse  Saxon-Scotch,  in 
some  ten  lines,  expressed  that  which  in  a  modem  statute  is  less 
clearly  stated  in  fifty.  At  one  time  our  legislators  adopted  the 
negative  form  of  section :  instead  of  declaring  what  the  law  or 
remedy  was,  they  declared  what  it  was  not ;  and  the  absurdity 
of  legal  enactment  was  reached  at  the  commencement  of  the 
present  reign,  when  we  find  the  words  at  the  beginning  of  each 
section  of  a  statute,  "  Be  it  enacted,"  "  And  be  it  enacted,"  with 
a  slight  variation  occasionally  to  '*  Be  it  enacted  and  declared." 

The  present  Small-Debt  Act  of  1  Vict.,  c.  41,  (a  most  useful  and 
carefully-framed  statute),  is  a  good  example  of  such  verbiage. 
Some  of  its  sections  contain  as  many  £is  350  to  400  words  each. 
It  authorises  the  Sheriff  "  within  his  county  to  hear,  try,  and 
"  determine  in  a  summary  way."  As  the  Court  is  one  in  which 
written  pleadings  are  not  allowed,  it  seems  unnecessary  to  say 
that  the  Sheriff  shall  ''  hear,"  and  what  the  distinction  between 
"try"  and  "determine"  may  be,  it  is  difficult  to  see.  The  last  term 
is  one  which  is  not  legal  phraseology  in  this  sense.  But  the  recent 
statutes  are  equally  faulty  in  expression,  if  not  more  so.  The 
Sheriff  Court  Act  of  1876,  in  its  27th  section,  says,  "The  following 
"  and  no  other  appeals  to  the  Sheriff  against  judgments  or  inter- 
"locutors  of  the  Sheriff-Substitute  shall  be  competent;  that  is 
"  to  say,  an  appeal  against  a  final  judgment,  or  an  appeal  against 
"an  interlocutor;"  then  follow  lour  specified  classes  of  inter- 
locutors, which  are  not  strictly  final  interlocutors,  but  are  to  be 
appealable.  A  more  perfect  specimen  of  "  how-not-to-do-it " 
Ei^lish  could  not  be  selected.  It  requires  thirty-seven  words, 
cumbrously  expressed,  to  say  what  is  more  intelligibly  expressed 
in  fewer  words,  thus — "The  followii^  appeals  to  the  Sheriff 
"against  interlocutors  of  the  Sheriff-Substitute  only  shall  be 
"competent  (1.)  A  final  judgment  disposing  of  the  merits  of 
"  the  cause "  (then  specify  the  four  classes  of  interlocutory 
orders  or  judgments.)  The  meaning  of  the  present  27th  section 
is  there  expressed  without  doubt,  and  without  enacting  and 
restrictive  statements  followed  by  a  parenthetical  explanation. 
These  serve  as  illustrations  of  the  crude  way  in  which  our 
statutes  are  framed.  One  would  desire  that  the  draughtsmen 
started  with  the  knowledge  of  what  they  wished  to  say,  and 
then  reduced  the  rule  to  a  simple  statement.    There  is  a  legal 
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fiction  by  which  every  Briton  is  presumed  to  know  the  statute 
law  of  the  reahn.  If  this  were  possible  to  human  intelligence — 
which  happily  it  is  not — ^the  person  possessed  of  the  knowledge 
would  agree  with  Talleyrand  in  his  witty  remark  that  "  language 
"  is  used  to  conceal,  and  not  to  express  thought." 

One  leading  advantage  of  such  a  code  of  Sheriff  Court  process 
would  be  to  condense,  in  so  many  abstract  propositions,  the  extent 
of  the  jurisdiction  and  powers  of  the  Sheriff  and  his  Substitutes, 
These  are  not  found  in  Statutes  or  Acts  of  Sederunt,  but  prin- 
cipally are  the  growth  of  usage,  fortified  by  dicta  or  decisions, 
and  (pardon  the  application)  occasionally  derived  from  the 
nobUe  ojfficiuvi  of  the  Court.  In  this  connection,  it  is  worth 
considering  the  logical  value  of  some  of  the  restrictions  on 
the  Sheriff's  jurisdiction.  Remedies  which  he  could  not  give 
by  declarator  are  quite  as  eftectively  rendered  by  the  round- 
about device  of  an  interdict.  It  has  been  solemnly  decided 
by  the  Supreme  Court  that,  while  a  married  woman  can  sue 
her  husband  for  interim  aliment,  she  can  only  get  the  remedy 
in  the  Sheriff  Court  of  a  few  months'  sustentetion,  so  that  an 
obdurate  husband  can  say,  "  I  cannot  be  forced  by  the  Sheriff  to 
"  pay  more,"  and  thus  she  is  left  to  starve  outside  the  poi'tals  of  the 
Court  of  Session,  or  get  into  the  hands  of  some  speculative  Eklin- 
burgh  agent,  in  whase  keeping  her  interests  are  likely  to  suffer. 
Then  a  Sheriff-Substitute  can  competently  fix  the  status  and 
paternity  of  a  bastard,  but  he  is  reckoned  unfit  to  decide  whether 
a  woman  possesses  the  status  of  a  wife.  It  appears  to  the 
uninitiated  to  require  a  keener  knowledge  of  the  value  of 
evidence  to  determine  the  former  question ;  but  the  law  stands 
otherwise,  and  it  sometimes  operates  peculiarly.  A  desperate 
litigant  in  an  accident  case  has  been  known  to  impede  justice  by 
merely  stating  that  the  deceased  and  the  pursuer  were  not 
married  persons.  Forthwith  the  action  stands  in  the  Sheriff 
Court  until  an  expensive  suit  is  brought  by  a  starving  widow. 

Many  other  anomalies  exist,  and  could  be  pointed  out;  but 
these  are  enough  to  illastrate  the  point  which  we.  seek  to  make, 
that  the  restrictions  on  the  jurisdiction  of  the  Sheriff  Court 
sometimes  rest  on  very  absurd  rules. 

The  extension  of  the  Small-Debt  jurisdiction  of  the  Sheriff, 
and  the  abolition  of  the  Debts  Recovery  Act,  1867,  are  questions 
which  may  fittingly  be  considered  in  framing  a  code.  The 
Small-Debt  Court  has  always  been  a  popular  tribunal.  The 
figures  for  1883,  the  latest  available,  shew  that  there  were 
54,266  summonses  issued,  the  sums  decerned  for  being  in  all 
£146,413.  But  it  may  be  said  these  figures  give  no  indication 
of  the  actions  actually  judicially  determined.  This  is  a  fair 
remark,  and  hence  we  add  that  the  sums  decerned  for  in  foro, 
or  for  which  absolvitor  was  granted  after  a  hearing,  represented 
£60,211  in  10,633  litigated  actions.  At  the  commencement  of 
the  present  reign,  the  limit  for  which  action  could  be  brought 
was  fixed  at  £8  6s.  8d  ;  in  1853,  it  was  raised  to  £12  ;  and,  lookmg 
at  the  interval  of  32  years,  the  increased  cost  of  living,  rise  in 
wages,  and  reductionin  buying  power  of  the  sovereign,the  standard 
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of  £20,  if  established  now,  would  not  be  such  a  radical  change  as  was 
effected  between  1838  and  1853.  Were  the  attendance  of  law- 
agents  permitted  and  adequately  compensated,  the  Court  would 
obtain  their  assistance  in  cases  which  involve  detail  in  facts  and 
consideration  of  legal  principles.  But  in  the  great  mass  of  Small- 
Debt  causes,  the  Sheriff  has  not  much  difficulty  in  dealing  with 
the  legal  principle ;  they  mainly  depend  on  the  determination  of 
facts  and  the  credibility  of  the  witnesses  adduced,  these  being 
invariably  the  most  difficult  questions  to  dispose  of.  We  believe 
it  is  the  experience  of  judges  and  agents  that  in  no  civil  Court 
could  a  public  prosecutor  select  more  instances  of  perjury  than 
in  the  Small-Debt  Court.  It  is  because  it  affi)rds  a  ready  and 
cheap  decision  that  the  Small-Debt  Court  is  so  valuable  to  the 
working  and  poorer  classes.  To  compel  a  working-man  to 
try  a  question  about  £15  or  £20  in  an  Ordinary  Sheriff  Court 
case  is  equivalent  to  denying  him  his  remedy. 

It  will  be  said,  Have  you  not  this  moderate  remedy  in  the 
Debts  Recovery  Court  ?  We  answer,  No.  That  Act  only  adapts 
its  peculiar  procedure  to  a  limited  class  of  cases,  and  for  some 
years  the  problem  was  faced  by  litigants — "  Can  this  particular 
"clwm  be  sued  in  the  Debts  Recovery  Court  ? "  It  is  now  pretty 
well  decided  what  actions  are  competent,  but  the  tribunal 
is  not  found  to  be  as  satisfactory  as  the  Small-Debt  Court.  It  is 
essentially  a  Court  of  limited  jurisdiction,  and  when  the  case  has 
been  brought  which  can  be  competently  tried,  it  is  found  that 
the  litigant  wishing  to  preserve  his  right  of  appeal  to  the  Sheriff 
has  not  gained  much  in  time  or  cost  by  preferring  the  Debts 
Recovery  to  the  ordinary  jurisdiction  of  the  Sheriff.  The  Act 
is  further  faulty  in  construction.  It,  for  instance,  does  not  give 
the  ri^ht  to  sequestrate  in  security  for  rents,  say  of  £20, — its 
provisions  only  applying  to  past-due  rent.  These  are  a  few  of 
the  reasons  which  can  be  urged  for  abolishing  that  statute. 

As  somewhat  akin  to  this,  it  is  surely   desirable  that  the 

appeal  to  the  Court  of  Session  should  only  be  available  when 

the  cause  relates  to  a  value  of,  at  least,  £50.     In  many  respects, 

the  present  laws  are   too  favourable  to    unfair  litigants.      We 

shall  probably  encounter  the  opposition  of  the  Edinourgh  legal 

profession     in     proposing     to     restrict    the    area    of    appeal; 

but  notwithstanding  this,  is  it  judicious  to  have  the  Supreme 

Court  open  to  review  cases  of  trifling  amount?     If  a  litigant 

for  £40   has   run   the   gauntlet   of   two  judges  in   the  Sheriff 

Court,   there  appears   to  be  good  reason  for  stopping  further 

litigation,  for,  if  he  enters   the  Supreme   Court,  the    costs  will 

represent  more  than  the  principal.     Our  rules  as  to  extra-judicial 

costs  are   so  strict   that  the   successful   litigant   in   that   case, 

after  he  has  got  the  judgment  of  the  Inner  House  adhering 

to  the  Sheriffs,  will  probably  find  that  he  has  got  nominally 

a  decree  for  £40,  but  actually  pays  away  the  greater  paj:t, 

if  not  all,  to  his  own  agent  in  extra-judicial  costs.    It  is  always 

dangerous  to  put  too  much  restriction  on  legal  remedies;  but 

do  not  we   err  in  giving  three  opportunities  to  an  unyielding 

defender  to  delay  satisfying  his  lawful  debt  ?    Most  of  our  rules 
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are  framed  from  the  defender's  point  of  view ;  the  pursuer, 
who  has  been  compelled  to  sue  his  debtor,  is  not  the  individual 
mainly  considered. 

The  facilities  afforded  by  the  abolition  of  the  rule  as  to  find- 
ing security  in  appeals  to  the  Court  of  Session  are  too  great, 
and  are  largely  taken  advantage  of  by  unscrupulous  litigants 
and  willing  agents. 

These  remarks  are  already  suflSciently  diflftise  for  criticism 
and  in  the  hope  that  they  will  stir  up  the  profession  to  the 
consideration  of  what  is  a  desirable  reform,  we  meantime  leave 
the  subject,  hoping  in  another  number  to  give  a  sketch  of  some 
of  the  amendments  which  may  be  imported  into  a  Sheriff  Court 
Code  when  the  time  comes  for  its  introduction. 


THE  LAW  OF  DEATHBED. 

There  has  been  a  small  but  most   unnecessary  panic,  in  some 

quarters,  about  what  uninformed  people  were  pleased  to  call  the 

revival  of  the  law  of  deathbed  by  the  Statute  Law  Revision  Act 

of  1883  (46  and  47  Vict.,  c.  39).     It  is  quite  true  that  the  statute 

of  1871  abolishing  reductions  ex  capite  lecti  (34  and  36  Vict.,  c. 

81),  is  included  among  many  repealed  statutes  in  the  schedule  of 

the  1883  Act.     But  the  notion  that  this  revives  the  heir's  privilege 

to  challenge  his  ancestor's  deed  executed  "after  contracting  sick- 

"  ness,  which  ends  in  death,"  could  hardly  have  occurred  to  any 

lawyer  who  remembered  the  purpose  of  the  Statute  Law  Revision 

Acts,  and  the  provisoes  by  which  they  are  fenced.    The  preamble 

refers  to  the  expediency  of  continuing  the  revised  edition  of  the 

statutes,  and  sets  forth  that  it  is  expedient  that  certain  statutes 
(those  in  the  schedule)  which  "may  be  regarded  as  spent,  or  have 
"  ceased  to  be  in  force  otherwise  than  by  express  and  specific  repeal 
"  by  Parliament,  or  have  by  lapse  of  time  or  otherwise  become 
"  unneces8a7^y  should  be  expressly  and  specifically  repealed."  And 
the  repealing  clause  provides,  among  many  other  things,  that  this 
Act  shall  not  "revive  or  restore  any  jurisdiction,  office,  duty, 
"  drawback,  fee,  payment,  franchise,  liberty,  custom,  inght,  title, 
"  prii^Uege,  restriction,  exemption,  usage,  prcvctice,  pi'ocedwre,  or 
"  oilier  matter  or  thimg,  not  now  existing  or  in  force."  We  have 
italicized  the  words,  any  one  of  which  seems  sufficient  to  prevent 
the  result  which  is  suggested.  If  we  consider  the  scope  and 
intention  of  the  Act  as  snown  in  the  statutes  and  portions  of 
statutes  repealed,  it  seems  that  it  would  be  simply  ridiculous  for 
the  Government  to  introduce  an  Act  to  correct  what  is  not  a 
mistake,  but  just  one  item  in  a  series  of  corrections  of  the  revised 
statute-book.  It  is  understood  that  the  Lord  Advocate  has,  in 
fact,  replied  in  this  sense  to  an  application  which  was  made  to 
him.  The  effect  of  the  repealing  Act  is  not,  therefore,  matter  of 
doubt;  and,  although  some  may  be  disposed  to  question  the 
expediency  of  including  the  1871  Act  in  the  schedule,  we  are  not 
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disposed  to  be  critical  on  that  point.  Perhaps  if  Scots  lawyers 
were  duly  represented  on  the  iBoaxd  of  Revision,  some  reason 
might  have  been  found  for  retaining  the  statute  in  the  statute- 
book;  but  as  no  one  will  ever  be  foolish  enough  to  raise  a 
reduction  in  the  old  form,  no  real  mischief  has  been  done. 

We  are  almost  inclined  to  apologize  to  our  readers  for  explain- 
ing a  matter  which  so  little  needs  explanation;  but  what  we  have 
said  may  save  some  of  them  the  trouble  of  personal  investigation, 
and  we  wish  to  add  some  general  remarks  with  regard  to  the 
statute  of  1871.     It  is  a  curious  example  of  the  way  in  which  laws 
may  be  made   in   this  half-civilised  country.     The  business  of 
Parliament  is  so  multifarious  that,  in  the  absence  of  all  systematic 
supervision  and  revision  of  the  work  of  legislation,  it  sometimes 
happens  that  a  man  who  has  a  "fad,"  if  he  is  a  Lord  Advocate  or 
a  Member  of  Parliament,  or  happens  for  the  moment  to  get  the 
ear  of  a  Lord  Advocate,  may  manage  to  get  his  "  fad  "  made  law 
without  any  serious  discussion.     We  cannot  help  thinking  that 
the  short  Act  of  1871,  which,  if  we  remember  rightly,  provoked 
very  little  discussion,  had  a  genesis  of  this  description ;  and  that, 
if  the  real  bearing  of  the  law  of  deathbed  upon  the  national 
interests  had  been  attended  to,  it  would  not  have  been  simply 
abolished  but  improved,  and  the  brevity  of  the  Act,  which  its 
author  probably  regarded  as  a  merit,  would  have  been  seen  to  be 
a  defect.    Lord  Stair  explains  the  rationale  of  the  law  of  death- 
bed in  two  passages  (iii.  4.27,  and  iv.  20.38),  the  former  of  which, 
as  being  the  shorter,  we  transcribe: — 

"The  reason  of  the  custom  may  be  conjectured,  not  only  from  the 
"nature  of  feudal  rights  not  disposable  by  testament  but  only  by  investi- 
"ture,  but  also  for  public  utility;  because  persons  on  deathbed  are 
"weak ;  the  mind  being  easily  affected  with  the  trouble  of  the  body,  and 
"80  is  easy  to  be  wrought  upon  by  insinuations  or  importunities  to  do 
"deeds  contrary  to  their  interest  and  former  resolutions,  especially  by 
"the  popish  (and  other?)  clergy,  who  having,  for  their  own  corrupt  ends, 
"forged  purgatory  and  prayers  for  the  dead,  the  power  of  indulgence  and 
"paidon  of  sins,  did  thereby  deceive  the  Christian  world,  and  obtained 
"upon  deathbed,  so  large  donations  to  their  clergy,  to  the  prejudice  of 
"thedonator's  lawful  heirs :  which  therefore  our  ancient  custom  hath 
"wiaelj  provided  against." 

The  ledslators  of  1871  were  not  perhaps  much  acquainted  with 
Lord  Stair, — at  all  events,  they  had  forgotten  that  the  law  of 
deathbed,  awkward  and  inconvenient  as  it  may  sometimes  have 
proved  in  practice,  was  the  only  institution  in  Scotland  analogous 
to  the  laws  of  mortmain,  which  form  a  very  important  element 
of  the  laws  of  real  property  in  England  and  most  other  coimtries. 
We  are  not  concerned,  even  if  we  were  able,  to  defend  the  existing 
laws  of  mortmain  in  England,  which,  indeed,  seem  to  lead  to  many 
undesirable  results  in  the  application  of  ancient  laws  to  modem 
circumstajices.     But  surely  an  important  question  of  public  policy 
was  involved  in  the  abolition  of  the  law  of  deathbed,  and  delibe- 
rately or  ignorantly  ignored.     It  may  fairly  be  contended  that 
the  law,  or  at  least  the  principle  of  the  law,  ought  to  have  been 
extended  in  certain  well-considered  lines.      It  is  according  to 
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the  policy  of  recent  times  that  all  restrictions  on  the  commerce 
of  land  should  be  removed.  Entails  are  being  rapidly  extin- 
guished, and  even  trusts  and  family  settlements  may  possibly  find 
little  mercy  from  futiu'e  law-givers.  But  there  is  no  more  effectual 
way  of  tying  up  land  than  by  "  mortification,"  to  use  the  phrase 
of  our  old  law.  Was  the  Parliament  of  1871  aware  that,  by  the 
Act  we  are  considering,  it  was  really  removing  the  only  obstacle, — 
though  an  extremely  partial,  clumsy,  and  ineflScient  obstacle, — ^to 
the  perpetual  dedication  of  land  to  corporate  or  ecclesiastical  control 
which  the  law  of  Scotlajid  possessed?  We  do  not  at  present 
inquire  whether  a  law  of  mortmain  is  really  desirable  on  groimds  of 
general  policy ;  but  that  the  risks  against  which  such  laws  are  in- 
tended to  protect  the  country  are  as  real  as  ever  they  were  is  proved, 
not  only  by  the  recent  history  of  Protestant  Churches,  but  by  the 
fact  that  within  a  few  years  the  owner  of  a  large  estate  in  the  south 
of  Scotland  has  conveyed  it  to  a  body  of  Romish  Friars.  And 
although  the  Marquis  of  Bute  (to  take  a  conspicuous  example)  is 
too  sensible  a  man  to  think  of  such  a  thing,  nothing  prevents  him 
from  settling  his  whole  estates  of  Mountstuart  and  Dumfries 
House  upon  the  Popish  Archbishops  of  Glasgow  for  diocesan 
purposes. 

Before  passing  from  the  Act,  it  is  proper  to  mention  Lord 
Fraser's  criticism  (Husband  and  Wife,  1008)  on  the  beautiful  but 
blundering  brevity  of  the  enactment  that  "no  deecZ,  instrivnieivty 
"  or  writing,  &c.,  shall  be  liable  to  challenge  or  reduction  ex  capite 
"  lecti"  "Three  words  are  here  employed,*  he  says,  "to  express  the 
"  same  thing — a  written  deed;  but  this  does  not  reach  every  trans- 
"  fiK^tion  challengeable  by  reason  of  its  being  done  on  deathbed,  such 
"  as  is  shown  by  some  of  the  foregoing  decisions,  e.g.,  the  delivery 
"  of  cash  upon  deathbed,  and  the  len<fing  out  money  on  heritable 
"securities  (in  prejudice  of  the  rights  of  relicts  and  baima). 
"  Apparently  the  only  case  contemplated  was  that  of  dispositions 
"  of  heritage  executed  on  deathbed.  This  was  the  case  of  most 
"  common  occurrence;  and  the  law  as  applied  in  reference  to  per- 
"  sonal  estate  was  forgotten."  It  may  be  said  that  there  was  no 
forgetting;  and  no  intention  to  interfere  with  the  rights  of  widow 
and  chil(&en.  But  does  not  the  whole  thing  rather  suggest  a 
spirit  of  meddling  and  a  want  of  thought?  And,  it  may  be 
aidded,  does  not  the  possibility  of  a  question  being  raised  as  to 
the  delivery  of  cash  upon  deathbed,  &c.,  show  the  mconvenience 
of  blotting  out  of  the  statute-book  a  law  which  may  yet  require 
to  be  construed  by  a  Court  of  law  ? 


%xtttixtxxtt. 

A  Handbook  of  the  Law  of  Scotland.  By  James  Lorimeb,  M.A., 
Advocate,  Professor  of  Public  Law  in  the  University  of 
Edinburgh.  Fifth  Edition.  By  Russell  Bell,  Advocate. 
Edinburgh :  T.  &  T.  Qark,  1885. 

The  fact  that  a  fifth  edition  of  this  popular  legal  manual  has 
been  published  is  a  sufficient  proof  of  its  utility.    It  gives  in 


TH£  SCOTTISH  LAW  REVIEW.  ^6 

brief,  but  intelligible  form  an  outline  of  the  leading  branches  of 

th«  law  of  Scotland,  and  serves  as  an  introduction  to  the  more 

elaborate  and  detailed  works  dealing  with  each.  This  new 
edition  has  been  amended  and  supplemented  to  meet  recent 
changes  in  the  law, — the  chapters,  in  some  cases,  having  been 
entirely  re- written.  The  work  of  the  editor,  Mr.  Bell,  appears 
to  have  been  done  with  judgment  and  care. 


€mnnt  ftxrlts. 


Mr.  John  P.  Fyfe,  writer,  Greenock,  has  been  appointed  Clerk 
to  the  Peace  for  the  county  of  Renfrew,  in  room  of  the  late  Mr. 
John  Bartlemore,  Paisley. 

Mr.  John  Ferguson,  solicitor,  Linlithgow,  has  been  appointed 
Sheriff-Clerk  of  Linlithgowshire,  in  room  of  the  late  Mr.  Joseph 
Mackie.  

The  appointment  of  three  judges  of  the  High  Court  of  Judi- 
cature or  Bengal  is  announced.  None  of  these  is  a  Scots  lawyer. 
Since  1861  Scots  lawyers  have  been  eligible  for  such  appoint- 
ments, and  presumably  they  are  at  least  as  able  to  administer 
the  Indian  Codes  as  Englishmen;  yet  they  have  always  been 
forgotten.  Are  our  Lord  Advocates  aware  that  there  is  such 
an  opening  for  Scotsmen  ? 

Of  the  Acts  that  came  into  force  with  the  year,  the  Bankruptcy 
Frauds  and  Disabilities  (Scotland)  Act  will  exercise  a  very  salutary 
influence  on  the  classes  affected.  Along  with  the  32d,  33d,  and 
34th  sections  of  the  Bankruptcy  Act  of  1883,  which  apply 
to  Scotland,  it  provides  that  an  undischarged  bankrupt  who 
obtains  credit  to  the  extent  of  £20  or  upwards,  without 
informing  the  creditor  that  he  is  undischarged,  shall  be  punish- 
able as  for  a  crime  and  offence  under  the  Debtors'  Act  of 
1880,  and  that,  as  long  as  a  bankrupt  is  undischarged,  he  shall 
be  incapable  of  holding  any,  or  almost  any,  public  office. 


The  number  of  decrees  of  divorce  granted  in  the  Court  of  Ses- 
sion during  1884  exceeded  by  eight  that  of  any  previous  year. 
In  1880,  which  had  hitherto  stood  highest,  there  were  81  decrees 
granted ;  during  the  past  year  the  number  was  89.  The  majority 
of  the  decrees  were  at  the  instance  of  females,  they  having 
obtained  49  divorces,  as  compared  with  40  obtained  by  husbands. 
In  the  cases  instituted  against  husbands,  25  were  on  the  groimd 
of  unfaithfulness  and  24  for  desertion ;  whilst  in  the  ccises  raised 
by  husbands,  24  were  on  the  ground  of  infidelity  and  16  in  respect 
of  desertion. 


The  suggestion  of  Professor  Boberton,  in  his  opening  address 
to  the  Incorporated  Society  of  Law  Agents,  as  to  the  propriety 
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of  having,  in  provincial  towns,  a  series  of  lectures  on  legal  topics 
to  apprentices  and  clerks  appears  to  have  borne  fruit,  at  least  in 
Forfar.  We  observe  from  the  local  papers  that  a  series  of  such 
lectures  has  been  commenced  there, — the  first  one  having  been 
delivered  by  Mr.  A.  W.  Myles  (subject  not  mentioned);  the 
second  by  Mr.  A.  B.  Wyllie,  on  "Bills  of  Exchange;  and 
the  third  by  Mr.  Freeman,  on  "Procedure  in  Criminal  Cases." 
The  example  is  one  which  deserves  to  be  followed  in  similar 
places,  as  such  lectures,  we  have  no  doubt,  will  be  productive  of 
good,  not  only  to  the  young  men  for  whose  benefit  they  are 
primarily  intended,  but  to  the  members  of  the  profession 
generally. 

The  Board  of  Trade  has  made  a  change  on  the  mode  of 
holding  inquiries  in  Glasgow  into  shipping  accidents,  which  will 
commend  itself  as  an  improvement  to  all  who  have  to  do  w^ith 
such  matters.  Hitherto  these  inquiries  have  been  held  in 
presence  of  two  of  the  local  Justices,  assisted  by  two  nautical 
assessors.  It  has  been  arranged  that  in  future  they  shall  take 
place  before  one  of  the  Sheriffs,  with  the  aid  of  the  assessors. 
The  first  cases  under  the  new  system  were  heard  lately  before 
Mr.  Sheriff*  Lees.  It  will  certainly  be  an  advantage  to  have 
such  questions  disposed  of  by  Judges  who  are  accustomed  to 
hear  and  weigh  evidence,  and  not  by  members  of  the  "great 
unpaid,"  who,  nowever  anxious  to  give  a  fair  hearing  to  all  that 
is  laid  before  them,  and  a  just  decision  according  to  their  lights, 
are,  after  all,  not  so  likely  to  command  the  public  confidence  by 
their  judgments  as  those  whose  every-day  business  it  is  to  weign 
confiicting  evidence  and  determine  on  matters  of  fact  such  as 
fall  to  be  decided  by  these  tribunals. 


The  Lord  Advocate  has  given  an  assurance  that,  if  the  state 
of  public  business  will  permit  of  it,  he  will  in  the  ensuing  session 
re-introduce  the  Police  and  Public  Health  Bill  about  which  so 
much  was  said  last  session,  and  which,  along  with  so  many  other 
measures  of  importance,  met  with  such  an  untimely  fate.  There 
can  be  no  doubt  of  the  importance  of  the  objects  sought  to  be 
obtained  by  this  Bill,  and  it  is  to  be  hoped  that  a  full  and  fair 
opportimity  will  be  got  this  session  for  their  discussion.  With  a 
measure  having  so  wide  a  scope,  and  affecting  so  many  different 
interests,  it  is  inevitable  that  there  will  be  room  for  many  and 
considerable  differences  of  opinion,  but  the  main  principle  of  the 
scheme  is,  beyond  doubt,  a  beneficial  one,  and  deserves  the  fullest 
consideration.  The  proposal  to  make  certain  parts  of  the  Bill 
optional  and  other  parts  compulsory  will  remove  a  good  deal  of 
the  opposition  that  would  otherwise  be  raised  to  it.  In  matters 
of  police  administration,  it  is  clearly  desirable  that  there  should 
be  uniformity  of  practice  and  statute  over  the  whole  country ; 
while  on  sanitary  matters,  different  parts  of  the  country  may 
require  diflferent  regulations,  and  these  may  be  left  to  their  own 
choice.    With  so  popular  a  Lord  Advocate  as  Mr.  Balfour,  we 
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have  DO  doubt  that,  if  the  BiU  gets  a  fair  chance  of  discussion 
this  session, — of  which,  however,  we  have  our  doubts, — a  good 
result  in  this  branch  of  legislation  will  be  reached. 


The  Agricultural  Holdings  Act  is  the  subject  of  one  of  the 
caases  (Oder  v.  Laiisdoivne)  reported  in  our  present  number. 
That  case  does  not  throw  much  light  upon  the  working  of  the 
new  statute,  relating  as  it  does  to  the  construction  of  a  clause 
of  discharge  in  a  deed  of  renunciation  of  a  lease.  We  cannot 
quite  agree  with  the  learned  Sheriffs  construction  of  the  clause 
as  it  is  quoted  in  his  interlocutor,  for,  as  it  stands  there,  it  is 
wide  enough,  we  almost  think,  to  cover  all  claims  of  the  tenant, 
whether  under  the  missives  of  leaae  or  under  the  Act  of  1883. 
Its  terms  include  all  claims  "  under  the  missives  .  .  or  other- 
"  wise,"  and  it  is  extremely  improbable  that,  in  a  renunciation  made 
in  1884,  the  parties  should  not  have  had  the  Act  in  view.  But 
we  have  not  the  whole  deed  or  the  facts  before  us,  and  do  not 
venture  to  dispute  the  con*ectness  of  the  decision,  especially  as 
it  may  possibly  be  supported  by  the  36th  section  of  the  Act 
avoiding  agreements  inconsistent  with  the  Act,  although  the 
Sheriff  does  not  refer  to  it. 


We  notice  in  a  Dumfries  paper  a  very  able  lecture  treating 
of  this  subject,  under  the  title  "  Modern  Legislation  with  regard 
to  Land,"  by  Mr.  Big^ar  of  Chapelton.  He  animadverts  with 
some  reason  on  the  inexpediency  of  our  Scotch  practice  of 
appointing  two  arbiters  and  an  oversman  in  the  class  of  ca.ses 
likely  to  arise  under  the  Act,  instead  of  one  referee,  as  the  Act 
permits ;  and  he  ventures  on  the  prophecy  that  the  Act  is  likely 
to  be  "very  fruitful  of  employment  for  the  legal  profession." 
It  will  be  very  pleasant  for  our  professional  readers  if  it 
should  prove  so;  but  what  we  read  a  few  days  ago  about  a 
Ross-shire  reference  under  the  Act  leads  us  rather  to  doubt 
Mr.  Biggar* 8  view.  It  was  stated  there  that  in  a  claim  by 
a  tenant  for  £1800,  the  expenses  were  taxed  at  £334.  Now, 
if  one  side  has  a  sum  like  this  to  pay,  it  must,  we  fear,  be 
presumed  that  there  was  something  very  peculiar,  if  not  radically 
wrong,  about  the  procedure ;  and  the  legal  profession  must  not 
hope  for  much  employment  under  the  Act,  unless  it  can  manage 
to  conduct  references  more  economically  than  this  one.  Refer- 
ences now-a-days  are  almast  always  more  costly  than  ordinary 
litigation;  but  we  do  not  believe  that  either  farmers  or  land- 
lords will  be  willing  to  spend  such  large  sums  as  this  on  the 
settlement  of  compensation  claims.  It  is  certain  that  in  the  run 
of  cases  such  claims,  when  they  amount  to  £100  or  even  less, 
will  be  much  more  satisfactorily  conducted  by  lawyers;  but 
prohibitory  expenditure  must  be  avoided.  So  few  cases,  how- 
ever, have  yet  occurred,  that  the  practice  must  still  be  a  good 
deal  in  niibibvs;  and  we  hope  in  future  numbers  to  be  able, 
from  time  to  time,  to  communicate  to  our  readers  some  of  the 
lessons  of  increasing  experience  as  to  the  working  of  the  Act. 
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According  to  a  recent  return,  it  appears  that  the  total  number 
of  bankruptcies  in  England  during  1884  was  3721,  as  compared 
with  10,183  in  1883.  To  any  one  unacquainted  with  the  state 
of  trade,  these  figures  would  be  very  gratifying,  as  indicating  a 
great  improvement  in  1884  over  the  previous  year.  Unfortu- 
nately, it  is  a  too-prominent  fact  that  the  reverse  was  the  case, 
and  we  are  warranted  in  saying  that  the  gross  number  of 
commercial  failures  during  last  year  exceeded  considerably  those 
of  1883.  How,  then,  can  the  falling-ofF  in  official  or  public 
bankruptcies  be  accounted  for?  Since  1831,  England  has  had, 
one  after  another,  four  different  systems  of  administering 
estates  in  bankruptcy,  the  distinctive  characteristic  of  the  series 
being  the  introduction  of  official  supervision,  then  its  modifica- 
tion, subsequently  its  abolition,  and  last  of  all  its  re-enactment. 
Under  the  Bankruptcy  Act  of  1831  official  assignees  were 
created,  and  large  powers  conferred  on  them ;  under  the 
Act  of  1861,  these  powers  were  greatly  limited;  while  by 
the  Act  of  1869,  the  assignees  were  abolished  altogether.  A 
very  short  experience  of  the  latter  Act  proved  that  a  mistake 
had  been  made,  and  that,  when  the  control  of  insolvent  estates 
was  left  practically  to  the  creditors  themselves,  many  evils 
crept  in.  To  remedy  these,  the  Bankruptcy  Act  of  1883  was 
passed,  under  which  not  only  was  a  much  more  extensive 
system  of  official  supervision  introduced  than  had  at  any 
previous  time  prevailed  in  England,  but  vigorous,  yet  much- 
needed,  provisions  were  made  for  the  more  speedy  realisation 
of  estates,  and  the  pimishment  of  fraudulent  debtors.  In  these 
leading  features  are  to  be  found  at  once  the  strength  and  weak- 
ness of  the  Act,  and,  strange  as  it  may  appear,  the  reason  for 
the  relatively  small  number  of  bankruptcies  in  1884.  It  is 
an  open  secret  that  the  commercial  world  in  England  never 
looked  with  favour  on  this  Act,  holding  the  opinion  that  it 
introduced  too  much  officialism,  and  that  the  expenses  of 
realisation  would  be  largely  increased, — the  result  being,  as  we 
now  see,  that  private  composition  arrangements  have  largely 
taken  the  place  of  bankruptcy  proceedings  under  the  Act,  the 
creditors  believing,  very  often  erroneously,  that  they  were  by 
this  means  getting,  in  the  shape  of  an  increased  offer,  the  expenses 
which  would  have  gone  to  the  Official  Receiver  and  the  Court. 
Now,  while  there  is,  we  must  admit,  room  for  considerable  reduc- 
tion in  the  Court  fees,  and  the  commission  payable  to  the  Official 
Receivers,  we  think  a  very  fair  attempt  has  been  made  by  the 
Act  of  1883  to  grapple  with  the  fraud  of  dishonest  traxiers  on 
the  one  hand,  and  the  laxity  of  creditors  and  non-responsible 
trustees  on  the  other;  and  it  is  to  be  regretted  that  creditors 
have  not  taken  culvantage  of  it  to  a  larger  extent.  We  doubt 
not  that  they  will  soon  find  out  which  method  is,  in  the  long 
run,  the  most  expensive  and  the  best  fitted  to  deter  would-l^ 
debtors. 
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^oUb  from  (Sbinburgj^. 

Parliamknt  House,  January  31^  1886, 

I  REGRET  that  I  have  still  no  improvement  to  report  either  in 
the  state  of  business  in  the  Court,  or  in  the  health  of  the 
Judges.  The  paucity  of  important  cases  on  which  I  formerly 
remarked  still  continues,  and  appeals  from  Sheriff  Courts,  gene- 
rally on  matters  of  fact  alone,  are  certainly  on  the  increase. 
For  instance,  the  Second  Division  roll  of  yesterday  was  com- 
posed entirely  of  such  appeals,  eight  in  number.  Whether  such 
a  practice  of  appealing  to  the  Court  here  when  only  a  question 

of  fact  is  involved  is  a  judicious  one  may  be  doubted ;  but  at 
any  rate,  it  wotdd  seem  to  point  to  the  existence  of  a  desire  for 
a  stronger  local  Court  of  Appeal  than  is  afforded  by  the  existing 
system  of  the  double  Sheriffship.  A  remark  by  Lord  Young, 
in  a  recent  appeal  of  this  kind  from  Lanarkshire,  gives  point  to 
this  view.  A  horse  case,  depending  for  its  decision  entirely  on 
the  import  of  the  evidence,  had  been  decided  in  a  particular  way 
by  Sheriff  Erskine  Murray,  to  whose  decision,  with  a  slight 
varisLtion,  Sheriff  Clark,  on  appeal,  adhered.  The  case  was 
appealed  to  this  Court,  and  the  Sheriffs'  judgments  were  sub- 
stcmtially  aj£rmed.  Lord  Young,  in  delivering  the  judgment  of 
the  Court,  remarked  that  the  evidence  in  the  case  seemed  reason- 
ably capable  of  supporting  the  judgment  of  both  Sheriffs,  and, 
in  a  case  of  this  kind  which  presented  no  question  of  law,  he 
regretted  that  the  Sheriffs'  judgments  had  not  been  acquiesced  in. 
In  another  case,  also  from  Glasgow,  relating  to  a  whisky 
account  on  which  there  was  a  difference  between  the  parties  of 
only  a  few  pounds.  Lord  Young  characterised  it  as  an  abuse  of 
the  time  of  the  Court  to  bring  such  cases  here. 

Lord  Deas  is  still  absent,  and,  as  I  have  already  indicated, 
it  is  not  expected  that  he  will  be  able  to  resume  his  seat  on  the 
bench.  The  absence  of  any  authoritative  intimation  on  the 
subject  has  caused  a  little  surprise.  Some  of  the  other  Judges 
have  also  been  absent  occasionally  during  the  month,  through 
indisposition.  One  day  this  week,  besides  Lord  Deas,  the  Lord 
President,  the  Lord  Justice-Clerk,  and  Lord  M'Laren  were  not  in 
their  places  from  that  cause.  The  Lord  President  and  Lord 
M'Laren  have  since  recovered. 

The  annual  meeting  of  the  Faculty  of  Advocates,  which  took 
place  on  the  14th,  was  invested  with  more  than  usual  interest  on 
account  of  the  motion  standing  in  Mr.  Begg's  name,  to  the  effect 
that  the  Bench  ought  to  be  maintained  in  its  full  strength,  and 
that  the  continued  absence  of  Lord  Deas  from  his  seat  was  not 
in  the  interests  of  the  effective  administration  of  law  and  justice. 
When  the  Faculty  met,  it  was  found  that  the  latter  part  of  the 
motion  (which  I  have  somewhat  paraphrased)  had  been  divested  of 
all  offensiveneas,  and  turned  into  an  expression  of  regret  that  his 
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Lordship  was  now  unable  to  occupy  his  seat.  The  motion  thus 
amended  now  passed  without  a  dissentient,  and  the  Faculty 
proceeded  to  the  formal  business  of  making  their  annual  appoint- 
ments. 

Perhaps  the  most  gratifying  feature  of  the  meeting  was  the 
report  respecting  the  state  of  the  Widows'  Fund,  following  upon 
the  eighth  septennial  investigation.  This  Fund  was  instituted 
only  in  1830,  and  the  total  sum  accumulated  at  Whitsunday, 
1884,  including  interest,  was  £175,040.  Adding  to  that  £32,903 
as  the  amount  of  expected  funds,  gives  a  grand  total  of  assets  of 
£207,943.  The  obligations  which  may  have  to  be  satisfied  out 
of  this  fund  are  put  down  at  £158,545,  leaving  a  surplus  of 
£37,981  available  for  division  or  disposal,  as  the  Faculty  might 
think  fit.  There  were  two  modes  of  applying  the  surplus 
suggested  by  the  actuaries, — first,  to  increase  the  amount  of 
annuity  payable  to  the  widows ;  or,  second,  as  had  been  done 
on  two  previous  occasions,  to  reduce  the  amount  of  the  annual 
contributions  by  members  of  the  Faculty.  The  latter  was  the 
alternative  adopted  by  the  annual  meeting, — a  rebate  being 
granted  to  those  contributors  who  at  entry  made  a  single 
payment  in  lieu  of  annual  rates,  and  also  to  those  who  sul:^- 
quent  to  entry  compounded  or  redeemed  their  future  annual 
rates.  This  resolution  requires  confirmation  by  a  subsequent 
meeting.  In  the  meantime,  it  may  be  remarked  that,  in  the 
management  of  an  excellent  fund,  the  highest  legal  body  in 
the  land  shows  an  admirable  example,  all  the  more  worthy 
of  commendation  in  the  light  of  the  rate  of  interest  with 
which  it  is  content.  During  the  seven  years  just  closed,  the 
average  rate  obtained  was  £3  18s.  4d.  per  cent.,  or  Is.  8d.  less 
per  cent,  than  the  maximum  rate  of  4  per  cent,  which  was 
obtained  in  1863-70.  The  report  presented  to  the  Faculty 
brought  out  some  other  interesting  particulars.  For  instance, 
during  the  past  seven  years,  74  members  entered  the  Faculty  at 
an  average  age  of  about  26  years,  while  41  died.  Then,  the 
longevity  of  the  widows  who  enjoy  the  benefits  of  the  fund 
seems  to  be  remarkable, — the  investigation  disclosing  that  the 
mortality  heA  only  been  79  per  cent,  of  what  was  expected. 
The  experience  of  the  Government  annuitants  had,  therefore,  to 
be  adopted  in  preference  to  the  Carlisle  table  of  mortality. 

There  is  evident  satisfaction  in  the  other  branches  of  the  pro- 
fession here  at  the  action  of  the  Faculty  in  regard  to  legal 
education  in  the  University.  Notwithstanding  the  hostility  of 
the  professors — ^pardonable  in  the  circumstances — the  Faculty 
now  stands  committed  to  reforms  of  the  necessity  of  which  all  who 
have  been  law  students  are  thoroughly  convinced.  The  mem- 
bers consider  it  will  be  beneficial  to  our  system  of  legal  training 
to  recognise  teaching  by  persons  licensed  by  the  University 
Court  as  supplementary  lecturers,  particularly  as  this  may 
lead  to  the  expansion  of  the  Law  Faculty  and  the  exposition  of 
fresh  subjects,  such  as  English  law,  the  systems  administered  in 
British  India  and  the  colonies,  and  a  variety  of  other  themes,  which 
at  present  can  be  treated  only  in  a  cursory  and  superficial  way. 
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Nor  is  the  Faculty  oblivious  of  the  fact  that  a  little  wholesome 
competition  amongst  inter-  and  extra-mural  teachers  might  work 
the  same  good  results  which  in  that  way  have  been  accomplished 
in  the  Medical  Faculty.  Perhaps,  however,  one  of  the  most  crying 
grievances  is  the  disparity  between  the  emoluments  of  existing 
chairs.  Two  of  the  best  lecturers  receive  little  more  than  £200 
per  amium,  while  other  two  receive  more  than  £1000.  A  rectifi- 
cation of  these  anomalies  would  be  universally  welcomed. 

An  extraordinary  feature  of  Consular  practice  came  up  the 
other  day  in  the  Second  Division  upon  a  report  by  the  Auditor, 
who  desired  special  instructions  to  guide  him  in  such  circum- 
stances.   A  collision  took  place  in  the  Suez  Canal  between  two 
steamers,  and  the  owners  of  the  one  sued  the  owners  of  the  other 
for  damages.     The  British  Consul  at  Port  Said  was  |ippointed 
hy  the  Cfcurt  to  take  the  deposition  of  a  Maltese  pilot,  upon 
seventy-five  adjusted  interrogatories.     The  Auditor  reported  that 
the  time  occupied  in  the  examination  of  the  witness, — conducted 
through  an  interpreter  imtil  the  Commissioner  discovered  that 
he  and  the  witness  had  a  common  language, — was  three  and 
a-half  days,  and  that  the  charges  made  were  £37  Os.  6d.  for  the 
Commissioner,  £11   Os.  6d.  for  his  clerk,  and  £12  5s.  for  the 
witness,  in  all  £60  6s.,  which  appeared  to  him  to  be  excessive, 
looking  to  the  rates  paid  in  this  country.     It  seemed,  however, 
that  the  Consuls  at  Port  Said  have  a  monopoly  of  such  work, 
because  of  a  standing  instruction  to  the  pilots  that  no  evidence 
is  to  be  given  by  them  before  any  one  else ;  and  the  question, 
therefore,  came  to  be  whether  such  expenses,  unavoidably  incurred 
by  the  successful  party,  although   excessive,  are  to  be  taxed 
against  his  opponent.     The  Court  declined  to  give  any  direction 
as  to  the  incidence  of  such  costs,  committing  the  matter  absolutely 
to  the  discretion  of  the  Auditor,  and  indicating  the  view  that,  as 
the  expense  was  unavoidable,  it  must  be  allowed. 

I  hear  that  Professor  Nicholson,  who  holds  the  chair  of  Poli- 
tical Economy,  and  Mr  Hastie,  so  well  known  in  connection  with 
the  Calcutta  Mission  scandal,  are  studying  for  the  Scotch  Bar. 

With  the  admission  of  Messrs.  A.  L.  M'Clure,  M.A.  Glasc, 
and  J.  Moreton  Black,  M.A.  Glasc,  to  the  Faculty  of  Advocates, 
the  roll  of  membership  shews  that  during  the  year  1884  ten 
gentlemen  were  "  called,"  or  six  fewer  than  in  the  previous  year. 
Since  the  commencement  of  the  present  decade,  there  have  been 
fifty-five  admissions. 


Mr.  Henby  Whyte,  solicitor,  Perth,  died  at  his  residence  in 
Perth  on  14th  January,  after  a  protracted  illness.  Mr.  Whyte, 
who  was  never  of  robust  health,  was  laid  aside  from  active  work 
about  three  months  before  his  death.  The  deceased  gentleman, 
who  was  bom  at  Feddal,  in  the  parish  of  Muthill,  served  his 
apprenticeship  in  the  office  of  Messrs.  Alexander  &  Stirling,  solici- 
tors, Dunblane,  and  afterwards  proceeded  to  Glasgow,  where  he 


32  THE  SCOTTISH   LAW   REVIEW. 

remained  for  several  years.  In  1858  he  was  appointed  law-agent 
to  Messrs.  Condie  &  Co.,  Perth,  which  position  he  held  till  1863, 
when  he  commenced  practice  on  his  own  account,  and  from  that 
time  carried  on  an  extensive  business.  Deceased  was  a  sound 
lawyer,  of  amiable  disposition,  and  was  much  respected  by  his 
brother  agents  and  all  who  knew  him. 


AGENCY  TERMS. 
To  the  Editor,  "Scottish  Law  Review." 

Sir, — The  programme  of  work  which  the  Council  of  the  Incorpo- 
rated Society  of  Law  Ageuts  has  mapped  out  for  itself  in  the 
circular  which  you  printed  in  your  last  Number  is  a  wide  one.  The 
questions  under  consideration  are  both  interesting  and  important,  and, 
from  the  attention  which  they  will  doubtless  receive,  good  results  may 
reasonably  be  expected ;  to  follow  the  recommendations  of  a  body  at 
once  so  influential  and  representative.  In  matters  affecting  the  outside 
public  as  well  as  the  profession,  the  pronounced  opinion  of  the  Society 
will  necessarily  carry  great  weight ;  but  in  matters  affecting  the  pro- 
fession alone,  such  as  questions  of  every-day  practice  between  profes- 
sional men,  its  influence  should  be  supreme,  and  any  rule  or  recommen- 
dation made  by  it  with  the  view  of  arriving  at  a  settled  and  uniform 
practice  ought  to,  and  doubtless  will,  be  gladly  accepted  and  acted 
on  by  the  profession  at  large. 

It  is  to  such  a  question  that  I  here  wish  to  direct  your  attention,  in 
the  hope  that  some  definite  and  well-recognised  rule,  regulating  future 
practice,  may  soon  be  universally  adopted.  I  refer  to  the  question  of  a 
division  of  fees  for  work  sent  by  one  agent  to  another  in  a  different 
part  of  the  country,  or  by  agents  in  Scotland  to  solicitors  in  England, 
and  vice  verm.  Since  the  passing  of  the  Law  Agents  Act  of  1873,  it 
has  been  a  well-understood  rule,  generally  acted  on,  that,  for  Court  of 
Session  work  proper,  the  country  agent  may  bargain  with  his  Edinburgh 
correspondent  for  a  share  of  the  fees ;  and,  indeed,  such  a  practice  is 
not  to  be  wondered  at,  seeing  that,  in  most  cases,  the  great  bulk  of  the  work 
falls  on  the  country  agent.  The  practice,  however,  of  doing  work  on 
"agency  terms"  as  between  country  agents  in  different  parts  of 
Scotland,  or  between  agents  generally  in  Scotland  and  their  corre- 
spondents in  England,  is  by  no  means  so  uniform.  In  England,  the 
practice  is  universally  recognised  by  solicitors, — except,  perhaps,  by 
ParHamentary  agents, — of  allowing  to  correspondents  a  proportion  of 
their  fees,  where  such  an  allowance  is  in  turn  made  to  them ;  but  in 
Scotland,  while  one  agent  is  prepared  to  follow  the  English  rule,  another 
declines  to  do  so,  and  hence  that  uniformity  of  practice  which,  in  the 
interests  of  the  profession,  is  so  highly  desirable,  cannot  be  obtained. 
This  is  to  be  regretted,  and  steps  should  at  once  be  taken  to  have  the 
matter  put  on  a  uniform  and  satisfactory  footing.  Any  such  recom- 
mendation as  I  have  indicated,  coming  from  the  Society,  would  more 
than  likely  effect  this ;  and,  in  order  that  the  question  may  be  con- 
sidered by  the  profession,  and  possibly  discussed  in  your  columns, 
before  it  is  dealt  with  by  the  Council  of  the  Society,  I  have  addressed 
this  communication  to  you. — I  am,  <fec.,  A.  B, 

Gl«AB00W,  Janaaiy,  1885. 
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LORD  DBAS. 

The  end  of  the  judicial  career  of  the  oldest  and  most  laborious 

judge  in  Scotland  has  at  l&st  been  reached,  under  what  pressure 

— whether  of  bodily  weakness,  or  of  public  opinion,  or  of  official 

importunity — ^will  never  be  known,  for  Lord  Deas  alone  can  tell 

it,  and  he  never  will.     But  it  may  be  taken  for  granted  that  the 

dying  lion  of  fable  cared  as  much  for  the  kick  of  the  ass  as  Lord 

Deas  did  for  most  of  the  opinions  that  were  expressed  in  regard 

to  his  delay  in  giving  up  hope  of  further  usefulness,  and   in 

making  the  place  which  he  had  so  long  filled  so  efficiently  empty 

for  another,  who  might,  perhaps,  not  fill  it  quite  so  well.     Never 

was  there  in  Scotland,  never  will  there  be,  a  judge  who  did  his 
judicial  work  more  thoroughly  than  Lord  Deas ;  and  if  he  should 
have  been  subjected  to  criticism  or  professional  censure,  not 
many  ought  to  escape.  His  retirement  is  entirely  honourable  to 
him ;  the  clamour  for  it  was  not  at  all  to  the  credit  of  ordinary, 
and  still  less  of  legal,  human  nature.  The  manifest  incentive  to 
this  clamour  was  no  sense  of  public  duty,  but  the  selfishness  of 
those  who  saw  their  personal  oenefit  likely  to  be  served  by  the 
changes  which  the  filling  of  his  vacant  chair  was  likely  to  bring 
about. 

Not  many  members  of  the  College  of  Justice  now  surviving 
have  had  so  long  a  course  in  life  as  Sir  George  Deas,  and  no  one  at 
once  so  long  and  so  conspicuously  successful.  It  began  in  Falk- 
land, Fifeshire,  a  few  days  after  the  beginning  of  the  year  1804. 
His  boyhood  was  spent  there,  under  the  shadow  of  the  Lomonds 
and  the  Palace  where  the  Duke  of  Rothesay  was  starved  to  death 
by  his  fiendish  uncle ;  then  in  the  city  of  Perth,  where  he  got  the 
bulk  of  his  education ;  next  at  Milnathort,  in  Kinross-shire,  where 
he  also  attended  school ;  and  once  again  in  Falkland,  where,  at 
the  early  age  of  15,  he  was  apprenticed  to  a  country  writer,  and 
so  started  on  the  path  in  which  he  ultimately  climbed  so  high. 
His  apprentice-master,  Mr.  Charles  Gulland,  banker  and  writer, 
Falkland,  is  still  alive,  as  well  as  an  elder  brother,  both  over  90, 
and  both  in  fair — ^indeed,  surprising — bodily  and  mental  health ; 
and  with  such  examples  of  Falkland  vitality  before  him,  no 
wonder  that  Lord  Deas  was  reluctant  to  retire  at  the  compara- 
tively early  age  of  81.  After  his  Falkland  apprenticeship  was 
over,  he  went  to  Cupar-Fife  by  way  of  journeyman  clerk,  and 
spent  two  or  three  years  there,  making  friends  that,  in  after 
years,  proved  faithful  and  useful  to  him.  Next  he  came  to  Edin- 
c2 
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burgh,  and  supported  himself  as  a  law-clerk,  attending,  when  he 
could,  the  Law  classes  at  the  University,  as  also  the  Moral 
Philosophy  class.  When  in  the  latter,  Professor  Wilson  dis- 
covered "the  perfection  of  clear,  vulgar  common-sense"  that  lay 
in  him ;  and  Baron  Hume  also,  though  in  a  much  dimmer  way 
(for  Hume  had  not  the  piercing  vision  of  Wilson),  saw  in  him 
those  powers  that  could  make  a  successful  lawyer,  though  it  is 
doubtful  if  he  recognised  in  him  probably  the  most  grateful  and 
cordially  -  appreciative  pupil  that  he  ever  taught.  Through 
industry  and  thrift,  George  Deas  at  last  arrived  at  the  bar,  not 
to  find  any  cordial  invitation  waiting  him,  but  rather  the  "  cold 
"  obstruction"  which  had  been  active  obstruction  in  the  case  of 
Robert  Forsyth  and  every  predecessor  that  had  dared  to  aspii^e 
to  be  an  advocate  without  an  endowment  of  "  blue  blood,"  and  a 
landed  estate,  either  actual  or  prospective.  But  before  the  untiring 
energy,  the  combative  determination,  and  the  ready  practical 
skill  and  argumentative  power  of  young  Deas,  the  cold  obstruc- 
tion melted  into  mist  or  occult  back-biting,  which,  however, 
pursued  him  to  the  bench,  criticising  him  from  the  tailor  and 
dancing-master  point  of  view,  but  doing  him  little  real  harm. 

From  the  day  that  he  entered  the  Faculty  of  Advocates — 10th 
June,  1828 — to  the  undated  day  when  he  ceased  to  be  a  senator 
of  the  College  of  Justice,  he  knew  no  rest,  and  he  sought  for 
none.  He  had  always  an  abundance  of  work,  some  of  it  during 
his  earlier  advocate  years  not  very  remunerative,  except  in  the 
matter  of  experience ;  and  at  the  time  he  was  promoted  to  the 
Bench,  in  May,  1853,  no  counsel  at  the  Bar  had  so  extensive  or 
miscellaneous  a  practice,  though  it  is  probable  that  some  counsel 
who  were  in  the  fullest  odour  of  gentility,  if  not  of  industry, 
may  have  realised  larger  incomes.  He  was  appointed  an 
Advocate-Depute  in  1840,  it  was  understood  through  the  influ- 
ence of  Captain  Wemyss,  then  Member  of  Parliament  for  Fife- 
shire  ;  then  again  in  July,  1846,  on  Lord  John  Russell's  return 
to  power.  He  was  made  Sheriff*  of  Rass  and  Cromarty  in  1850, 
Solicitor-General  in  June,  1851,  and  a  judge  two  years  thereafter. 
He  thus  graduated  in  the  whole  course  oi  legal  honours  except 
that  of  Lord  Advocate,  which  requires  a  seat  in  Parliament,  and 
the  probable  expenditure  of  more  money  and  of  more  elaborate 

Eoliteness  than  George  Deas  ever  cared  to  throw  away.  Since 
e  became  a  judge,  his  life  has  been  nearly  as  full  of  toil  as  it 
was  at  the  Bar.  He  never  shirked  his  work.  Although  he 
disliked  small  cases  coming  up  from  the  Inferior  Courts, — what 
he  impatiently  called  "  trash  "  sometimes, — ^he  never  failed  to  turn 
his  attention  upon  any  interesting  point  of  law  that  might  be 
involved  in  them,  and  decided  it  according  to  law  and  justice, 
although  the  money  value  of  it  might  be  expressed  in  two  figures, 
just  as  carefully  and  conscientiously  as  if  the  money  value  of  it 
had  been  hundreds  or  tens  of  hundreds.  Shutting  the  door  of 
Courts  of  law  against  the  poor,  and  leaving  them  without  possible 
redress,  or  with  merely  nominal  and  delusive  redress,  the  victims 
of  provincial  incompetence  and  oppression,  had  never  commended 
itself  to  his  intellect  and  conscience.     He  knew  too  much  about 
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the  poor  to  suppose  that  they  had  not  some  idea  of  right  and 
wrong,  or  that  they  would  be  content  with  any  decision  any 
kind  of  creature  called  a  judge  might  be  pleased  to  pronounce. 
He  knew,  too,  that  a  decision  contrary  to  justice,  although  against 
a  poor  man,  who  could  be  stripped  only  of  what  he  possessed,  was 
often  destructive  of  the  morality  of  a  district,  and  was  an  incentive 
to  every  possible  scoundrel  to  set  about  trying  to  cheat  his  neigh- 
bour. The  love  of  justice  does  not  appear  so  plainly  in  the  fore- 
front of  Lord  Deas*  judicial  opinions  as  it  does  in  those  of  some 
judges.  Lord  Ardmillan's,  for  example ;  but  the  reality  of  it  is 
there  as  cei-tain,  and  to  the  enlightened  enquirer  as  distinct,  as  it 
is  in  that  of  any  Scottish  Judge  of  this  generation.  No  man 
who  had  a  truly  just  and  honest  cause  had  anything  to  fear  from 
Lord  Deas,  either  in  the  civil  or  criminal  Courts,  for  he  never 
rested  satisfied  until  he  had  got  to  the  bottom  of  every  doubt. 
His  insight  was  keen,  his  power  of  critical  suspicion  that  of  a 
very  skilful  detective,  and  his  instincts  touching  the  right  and 
true  were  as  swift,  or  nearly  as  swift,  and  sure  as  those  of  a 
woman  of  intellect  whose  inspiration  came  from  nature,  and  had 
never  been  perverted  by  the  practice  of  the  law.  StiU,  it  must 
be  admitted  that  in  the  criminal  Courts  he  was  sometimes  a 
little  merciless ;  that  he  occasionally  inflicted  excessive  sentences, 
especially  upon  prisoners  with  bad  characters  and  bad  looks;  and 
that  he  at  times  manifested  a  zeal  for  conviction  which  savoured 
more  of  the  Advocate-Depute  and  the  Solicitor-General  than  of 
the  impartial  Judge,  giving  the  accused  the  benefit  of  every 
doubt,  and  holding  in  his  hand  the  trembling  balance  of  guilt  or 
innocence  as  a  sceptic  and  not  as  a  partisan.  Lord  Cockbum 
and  Lord  Ardmillan  were  afflicted  with  the  same  judicial  prose- 
cuting infirmity,  and  they  were  so  to  a  greater  extent  than  Lord 
Deas ;  Lord  Justice-Clerk  Hope  was  worse  than  any  of  them ; 
but  that  is  no  reason  why,  in  estimating  a  judge's  reputation,  it 
should  not  be  pointed  out  that  he  sometimes  pressed  too  hard 
upon  the  guilty,  and  encouraged,  or  at  least  permitted,  the  con- 
viction of  those  who  might  be  innocent.  It  is  suspected  that  the 
trials  of  the  Port-Glasgow  poachers,  who  recently  died  upon  the 
scaffold,  and  of  Mary  Timney,  who  was  hanged  at  Dumfries  some 
years  ago,  may  not  appear  so  satisfactory  to  Rhadamanthus  as 
they  did  to  Lord  Deas  and  the  juries  who  sent  these  poor 
wretches  to  their  doom.  However,  it  is  to  be  told  to  the  credit 
of  his  heart  that  in  cases  of  those  who,  under  some  sudden 
temptation,  had  made  a  single  lapse  into  crime,  he  was  inclined 
to  be  lenient,  both  in  guiding  juries  and  in  inflicting  sentence 
when  juries  had  not  taken  his  hints,  or  seen  their  way  to  acquit. 
Lord  Deaj3  never  published  any  book,  except  some  Decisions 
shortly  after  he  became  an  Advocate.  They  are  still  known  and 
occasionally  consulted,  in  their  frugal  small  type,  as  Deas  & 
Anderson's  Reports,  his  coadjutor  being  James  Andei-son,  Q.C., 
who  long  ago  transferred  himself  to  London,  and  still  survives, 
as  an  Examiner  in  Chancery,  with  a  handsome  salary,  and  next 
to  no  official  work.  Although,  however.  Lord  Deas  did  not  come 
forward  ostensibly  as  an  author,  it  would  be  found,  if  the  reports 
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of  his  printed  opinions  were  sought  out  and  collected  in  the 
various  series  of  Session  Cases,  that  he  is  the  most  voluminous 
author  that  ever  wrote  on  Scotch  Law.  He  is,  besides,  one  of 
the  best  writers,  inferior  in  elegance  to  Cranston  and  Fullerton, 
and  in  searching  analytic  subtlety  to  old  Lord  Moncreiff;  but 
in  occasional  touches  of  real  natural  eloquence,  in  clear,  sharp, 
exhaustive  examination  of  authorities,  and  in  combative  vigour 
when  in  a  minority  of  one,  he  is  unsurpassed.  The  great  merit  of 
his  opinions  is  their  marshalling  into  logical  order  every  decision 
or  dogma  bearing  upon  the  question  in  hand,  applying  them 
when  applicable,  sifting  the  unreason  out  of  them.  Their  great 
defect  is  their  want  of  metaphysical  breadth  and  depth.  They 
are  the  opinions  of  a  man  who  either  distrusted  principle,  or  who 
was  afraid  to  profess  to  trust  it,  whose  life  had  been  spent  in 
the  practical,  and  who,  in  his  pursuit  of  the  practical,  had 
imbibed  a  kind  of  aversion  to  the  abstract  and  the  ideal.  The 
result  is  that  their  value  mainly  lies  in  their  exposition 
of  traditional  doctrine,  not  in  their  working  out  of  principles 
from  their  foundation  according  to  any  code  of  jurisprudence 
or  of  ethics.  They  are  the  work  of  an  unconscious  believer  in 
law  as  a  product  of  evolution;  not  entirely  self -consistent, 
because  his  searches  for  what  is — for  the  settled  and  the  actual 
— ^have  been  occasionally  illuminated  by  flashes  of  inspiration 
transcending  the  actual,  and  revealing  bits  of  broken  lines  of 
what  ought  to  be.  George  Deas  was  not  bom  to  be  a  pure, 
exclusive,  plodding  lawyer.  Nature  endowed  him  with  great 
practical  talents  and  boundless  perseverance  and  workfulness; 
out  she  endowed  him  also  with  speculative  faculty,  ay,  even 
(disbelieve  it  who  may)  with  poetic  faculty,  and  that  in  no 
inconsiderable  degree.  Those  who  find  in  what  he  wrote  con- 
clusive evidence  of  the  great  lawyer,  will  find  in  it  also  if  the 
seeing  eye  be  there,  evidence  of  powers  for  the  exercise  of  which 
law  affords  little  or  no  scope.  There  have  been  famous  Scottish 
philosophers  whose  inborn  faculties  for  searching  after  truth 
were  far  inferior,  and  eminent  literary  men  who  could  not  write 
a  page  of  condensed  ethical  wisdom  like  his,  nor  ever  rise  to  such 
a  mastery  of  precise,  elegant,  ornate  English  as  was  always,  when 
fitting,  at  his  not  imfamiliar  command.  All  honour  follow  him 
in  his  retirement  It  will  be  long  before  Scotland  has  occasion 
to  honour  such  another  son. 


CODIFICATION  OF  SHERIFF  COURT  ACTS. 

II. 
In  returning  to  this  subject,  we  propose  to  submit  in  sketch  the 
leading  provisions  which  may  be  embodied  in  a  Sheriff  Court 
Code,  when  the  time  arrives  for  a  Scotch  lawyer  attempting  to 
pass  through  Parliament  that,  and  some  equally  useful  pieces  of 
legislation. 

Regarding  a  title — ^the  simpler  the  better — say  this,  "  An  Act 
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"  to  combine  in  one  code  the  various  Acts  and  regulations  affect- 

"  ing  Sheriff  Courts  in  Scotland,  and  the  law  of  civil  process 

"  therein."     The  reader  will  observe  the  use  of  the  word  dvU ;  it 

is  thought  that  criminal  procedure  is  a  distinct  department,  and, 

while  aiming  at  combination  and  simplicity,  there  would  be 

nothing  gained,  but  rather  the  reverse,  in  introducing  the  codi- 
fication of  criminal  process  into  such  a  measure  as  is  con- 
templated. 

The  statute  being  a  comprehensive  one — in  fact,  a  mvltv/m  in 
pai^vo — it  would  be  necessary  to  break  it  up  into  parts.  A  con- 
venient sub-division  would  be  the  following : — 

I.  The  civil  jurisdiction  of  the  Sheriff. 

n.  The  quaUfications  of  Sheriffs-Principal  and  Sheriffs-Substi- 
tute, and  their  remuneration. 

UI.  The  qualifications  and  appointment  of  Sheriff-Clerks  and 
their  Deputes,  Fiscals  and  their  Deputes,  Auditors,  and  OflScers 
of  Court. 

IV.  Judicial  arrangements  as  to  sittings  of  Court,  jurisdiction, 
and  other  matters. 

V.  Procedure  in  the  Ordinary  Sheriff  Court,  while  the  cause 
depends  before  the  Sheriff-Substitute. 

VI.  Appeals  to  the  Sheriff-Principal. 

VII.  Court  of  Session  appeals. 

Vm.  Procedure  in  particular  forms  of  action,  summary  and 
special. 

IX.  Expenses,  and  their  ascertainment. 

X.  Extracts  of  decrees,  and  diligence  thereon. 

XI.  Small-Debt  jurisdiction  and  procedure. 

XII.  Confirmations  and  Executry  procedure. 
Xin.  Miscellaneous  matters. 

After  an  interpretation  clause,  the  work  of  clearing  the 
Statute-book  should  be  commenced  by  stating  that  the  Acts  and 
parts  of  Acts  referred  to  in  the  sdiedule  annexed  are  to  be 
repealed  as  from  the  commencement  of  the  Act.  As  stated  in 
our  previous  article,  these  commence  with  20  Geo.  II.,  c.  43, 
sections  4,  5,  14,  and  26,  and,  continuing  through  the  Statute- 
book  in  wearisome  continuity,  they  culminate  in  Victoria's 
reign  in  21  Acts,  the  last  being  45  and  46  Vict.,  c.  77,  the  statute 
regulatii^  service  of  Sheriff  Court  actions  by  registered  post 
letter.  The  parts  of  statutes  in  operation  requiring  to  be 
repealed  extend  to  326  sections. 

Under  the  first  part  of  the  code,  treating  of  the  civil  jurisdic- 
tion of  the  Sheriff,  would  be  embraced  definitions  of  his  common 
law  and  statutory  powers,  which  at  present  are  more  the  growth 
of  practice  than  actual  statutory  enactment.  When  attempting 
to  codify  the  procedure,  it  is  desirable  to  state,  in  so  many 
abstract  statements,  what  is  the  existing  state  of  the  law. 

At  an  early  stage  in  such  definition  clauses,  it  would  be  advis- 
able to  limit  the  right  of  appeal  to  the  Court  of  Session  in  this 
or  similar  language :  — "  Provided  always  that  in  said  actions, 
"  where  the  sum  sued  for,  or  the  value  of  the  subject  claimed 
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"or  in  litiscontestation  in  actions  ad  factum  prcestanduni, 
"  does  not  exceed  in  actual  amount  £50,  irrespective  of  the 
"  interest  claimed,  the  jurisdiction  of  the  Sheriff  shall  be  privative 
"  and  exclusive,  and  appeal  or  review  by  the  Court  of  Session  in 
"  such  actions  shall  not  be  competent  on  any  ground  whatever." 
This,  in  statutory  language,  aims  at  stating  what  we  previously 
argued — that  an  appeal  in  actions  regarding  £40  from  two  judges 
in  the  Sheriff  Court  to  the  Supreme  Court  is  in  most  cases  an 
abuse,  and  disastrous  to  both  parties  to  the  suit.  Besides,  it 
commends  itself  to  the  common  sense  of  the  public  that  it  mast, 
in  general,  be  inexpedient  for  a  litigant  to  spend  money  on  a 
question  in  which  his  lawyer  has  a  greater  money  stake  than  the 
principal  sum  sued  for,  in  which  latter  alone  the  client  is 
interested. 

In  another  clause,  the  statutory  rule  very  properly  introduced 
under  the  4th  section  of  the  1877  Act,  by  which,  if  a  ship  is 
arrested,  jurisdiction  is  created  against  a  foreigner,  should  be 
extended.  Why  should  it  stop  at  a  ship  ?  Could  the  Sheriff  not 
exercise  jurisdiction  against  a  foreigner  where  less  value  is  in 
question,  say  a  £20  accoimt  arrested  ? 

In  regard  to  alimentary  claims,  it  is  eminently  desirable  that 
the  fanciful  distinction  between  interim  and  permanent  aliment 
in  the  case  of  wives'  claims  against  their  husbands  should  be 
abolished.  It  is  a  legal  subtilty  of  the  Court  of  Session.  Why 
should  a  bastard  be  more  favoured  than  a  wife?  The  former  can 
recover  aliment  for  ten  years  in  the  Sheriff  Court ;  the  latter  for 
only  six  months.  No  doubt,  the  Supreme  Court  is  the  tribunal 
for  larger  questions,  and  in  fixing  the  patrimonial  social  rights  it 
may  be  better  to  make  it  the  only  tribunal,  such  as  in  divorce  cases. 
Even  in  regard  to  these  latter,  there  may  be  room  for  question. 
The  recent  experience  of  lawyers  in  regard  to  divorce  cases  is  not 
calculated  to  increase  their  veneration  for  the  Supreme  Court. 
Some  Lords-Ordinary  are  disposed  to  relax  the  marriage  tie  on 
very  slight  evidence,  and  the  agents  who  contract  to  conduct 
unopposed  divorce  cases  do  not  stand  the  highest  among  their 
professional  brethren. 

The  recent  changes  introduced  by  the  1877  Act  in  regard  to 
declaratory  actions  relative  to  heritable  rights,  and  such  like,  are 
valuable,  and,  of  course,  should  be  re-enacted.  While  on  this 
subject,  how  is  it  that  these  new  enactments  are  not  taken 
advantage  of  ?  Can  it  be  that  conveyancers  in  the  local  Courts 
feel  that  Sheriflfe  are  not  competent  ?  We  would  humbly  submit 
that  the  local  judges  have  just  as  much  knowledge  on  this 
special  department  of  the  law  as  the  judges  of  the  Supreme 
Court. 

Regarding  the  Employers'  Liability  Act,  which  should  be 
referred  to  as  a  special  statutory  jurisdiction,  we  would  suggest, 
with  the  risk  of  being  considered  not  a  friend  of  the  working  man, 
that  some  amendment  should  be  introduced.  Bv  a  peculiar  ex- 
ception introduced  into  the  6th  section,  the  results  oi  the  Act  in 
England  are  quite  different  from  those  in  Scotland.  As  the  Act 
stands,  by  the  interpretation  of  the  Courts,  all  actions  in  England 
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are,  in  the  fii-st  instance,  tried  in  the  County  Courts,  while  in 
Scotland  it  is  not  so.     Many  are  transferred  in  their  initial  stage 
to  the  Court  of  Session,  and  practically  fought  out  there,  and 
that  mainly  for  purposes  of  oppression.    It  is  "Heads  I  win,  tails 
"you  lose."     The  unfortujiate  defender,  the  employer,  never  suc- 
ceeds ;  his  success  means  loss — not  of  principal,  but  of  expenses, 
in  many  cases  greater  than  principal — and  principle !    Now,  this 
should  be  remedied  in  some  fashion.     With  facilities  for  appeal, 
the  pursuer  should,  as  in  England,  be  limited  to  the  Sheriff  Court 
as  the  Court  of  first  instance. 

Another  remedy  might  be  proposed.  The  House  of  Lords,  in 
consequence  of  a  very  just  outcry  of  the  employers,  introduced  a 
proviso  that,  in  extending  the  remedies  of  workmen,  they  should 
be  limited  to  a  claim  not  exceeding  three  years'  wages.  The 
workmen  evaded  this  limitation,  and  now  systematically  sue  both 
under  the  Employers*  Act  and  at  common  law.  The  Court  of 
Session  has  held  this  to  be  competent,  and  the  result  is  that  the 
Scotch  workman  has,  both  in  amount  and  tribunals,  an  advantage 
over  his  English  fellow- workman.  We  would  accordingly  suggest 
to  the  framers  of  thecode  that  these  anomalies  should  be  dealt  with. 
As  affecting  the  mercantile  community  of  Glasgow,  there  has 
been  a  grievance  requiring  remedy  in  regard  to  actions  against 
Lanarkshire  debtors  who  avoid  the  jurisdiction  by  residence  in 
the  next  county.  It  is  notorious  that  in  Paisley  there  are  a  great 
many  cases  tried  which  are  really  Glasgow  actions.  It  may  not 
he  known  to  most  of  our  readers  that  it  was  decided  by  the  Court 
of  Justiciary  that  an  employer  of  labour  whose  works  were 
situated  at  Whiteinch,  one-tnird  of  the  ground  being  in  Renfrew- 
shire and  two-thirds  in  Lanarkshire,  was  to  be  held  amenable 
only  to  the  Sheriff  of  Lanarkshire,  his  works  being  principally 
in  that  county,  and  the  pay-office  entirely  there.  This  was  a 
judgment  of  Lords  Neaves  and  Ardmillan,  and  although  it  may 
iiot  rest  on  any  legal  principle,  it  appears  to  be  sensible.  Tlie 
employer  was  regularly  sued,  for  purposes  of  annoyance,  in  the 
Sheriff  Small -Debt  Court  at  Paisley,  where,  in  addition  to  the 
inconvenience  to  himself,  he  was  compelled  to  bring  witnesses,  &c., 
a  distance  three  times  further  than  the  Small-Debt  Court  at 
Glasgow,  a  more  convenient  forum  for  both  parties.  The  suburbs 
of  Glasgow  are  rapidly  encroaching  into  Renfrewshire.  Is  there 
^y  reason  why  defenders  should  thus,  by  the  accident  of  domi- 
cile, force  their  creditors  into  another  court?  Could  it  not  be 
provided  that,  for  a  distance  of  five  miles  from  the  Royal  Exchange 
of  Glasgow,  a  defender  could,  if  resident  in  an  adjacent  county,  be 
sued  in  the  Lanarkshire  Sheriff  Court,  and  that  in  the  option  of 
^^^  pursuer?  If  this  were  competent,  a  Renfrewshire  pursuer 
would  not  be  likely  to  sue  a  Kinning  Park  (Renfrewshire)  de- 
fender in  the  County  of  Lanark,  but  a  resident  Lanarkshire 
pursuer  would  avail  himself  of  the  privilege  afforded  by  such  a 
change  of  the  law. 

The  second  division  of  the  Code  would  not  contain  any  novel 
provisions.  It  would  very  much  repeat  what  is  found  in 
the  Sheriff  Court  Act  of  1838.    With  regard  to  the  qualification 
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for  appointment  as  a  Sheriff,  might  it  not  be  expedient  to 
extend  the  period  of  practice  at  the  bar  from  three  to  five  years? 
With  all  respect,  we  would  urge  that  no  Lord  Advocate  would 
ever  think  of  promoting  a  junior  counsel  of  only  three  years' 
experience,  the  present  limit,  to  a  Sheriffship  or  Sheriff-Substi- 
tuteship. 

The  salaries  of  Sheriffs-Principal  are  at  present  very  fair,  con- 
sidering the  duties  required.  The  position  in  some  northern 
counties  is  somewhat  of  a  sinecure,  but  the  legal  profession 
should  have  some  few  prizes  to  offer  to  rising  talent. 

Regarding  the  salaries  of  Sheriffe-Substitute,  these  are  too  low. 
The  1853  Act  fixed  the  minimum  at  £500,  but  we  would  think 
a  new  low-level  mark  of  £800  might  be  adopted.  It  is  surely 
time  that  a  judge  should  have  higher  remuneration  than  a  Board 
schoolmaster. 

When  treating  of  retiring  allowances,  we  would  make  it 
obligatory  on  every  judge  to  retire  at  seventy-five — competent 
or  incompetent.  We  know  that  hosts  of  names  may  be  quoted  of 
men  who,  with  80  winters  passed,  have  adorned  the  bench,  and 

fiven  the  benefit  of  a  ripened  intellect.  These  are  the  exception, 
or  one  active,  energetic  judge  of  eighty,  we  could  point  to  many 
not  that  age,  who  "  unwilling  lag  as  veterans  on  the  stage,"  and 
actually  retard  the  promotion  of  men  who  could  work  harder 
and  longer.  Old  age  is  honourable,  but  many  a  great  intellect 
has  become  dimmed  by  senility.  The  Legislature  has  fixed  sixty 
as  the  grand  climacteric  for  active  service  in  the  army,  and  why 
should  we  not  study  to  obtain  energetic  activity  in  the  law  as 
well  as  in  the  field? 

An  extended  and  novel  division  of  the  Act  would  be  the 
third,  dealing  with  the  qualifications  and  appointments  of 
Sheriff-Clerks,  Deputes,  Fiscals,  Auditors,  and  officers  of  Court. 
Some  of  these  offices  have  not  been  the  subject  of  statutory 
enactment.  The  only  Act  which  deals  with  the  office  of  Sheriff- 
Clerk  is  that  of  6  Geo.  IV.,  c.  23 ;  but  the  definition  of  the  duties 
is  nowhere  embodied  in  a  statute.  When  referring  to  these 
useful  officials,  is  it  not  worthy  of  consideration  whether  the 
present  hard  and  fast  rule  of  refusing  any  retiring  allowance 
to  a  Sheriff-Clerk  Or  Fiscal,  after  a  life-time  of  public  service, 
is  not  very  unfair,  and  prejudicial  to  the  efficiency  of  the  adminis- 
tration of  justice  ?  Why  should  a  Sheriff  get  a  pension,  and 
a  Fiscal  none  ? 

The  appointment  and  duties  of  an  auditor  or  taxing-master 
appear  to  be  lost  in  the  obscurity  of  common  law,  or  vested 
in  the  nobile  ojffwimn  of  the  Court.  Neither  in  statute  nor 
yet  in  reported  cases  are  there  clear  definitions  to  be  found 
on  the  subject. 

The  powers  exercised  in  all  Sheriff  Courts  of  appointing 
officers  by  whom  the  Sheriffs*  warrants  shall  be  executed  do  not 
at  present  rest  on  a  satisfactory  basis,  and  it  would  be  well 
to  adopt,  in  their  essential,  the  rules  framed  by  the  Sheriffs  of 
Scotland  on  II th  December,  1867,  as  these  are  found  in  Mr. 
Dove  Wilson's  handbook. 

(Ih  be  concluded  in  our  next,) 
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CASES  DECIDED  UNDER  THE  AGRICULTURAL 

HOLDINGS  ACT. 

We  have  this  month  to  report  the  decisions  in  one  or  two  cases 

arising  under  this  Act  which  are  of  special  interest,  not  only  to 

agriculturists,  but  also  to  lawyers,  as  they  indicate  the  lines  on 

which  the  provisions  of  the  Act  are  likely  to  be  carried  out  by 

the  practical  men  to  whom  such  questions  will,  in  all  probability, 

be  almost  exclusively  referred.      Our  space  is  so  limited,  and 

there  are  so  many  other  claims  upon  it,  that  we  cannot  attempt 

to  give  a  full  report,  but  a  statement  of  the  results  in  the  leading 
cases  wUl,  we  have  no  doubt,  prove  useful. 

In  the  Western  Rarichie  case,  in  Ross-shire,  the  tenants,  Ross's 
trustees,  claimed  the  sum  of  £1800  as  compensation  for  unex- 
hausted improvements.  The  landlords,  Reid's  trustees,  made  no 
offer,  and  the  case  went  to  the  oversman,  Mr.  John  Miller,  Scrab- 
ster,  who  found  the  tenants  entitled  to  the  sum  of  £511  19s.  7d., 
under  the  following  heads : — For  boning  the  lands  with  undis- 
solved bones,  £31  7s.  G^d.;  for  improvements  by  the  application 
of  artificial  manures,  £106  16s.  5Jd.;  and  for  the  consumption  of 
feeding  stuffs,  £373  15s.  7id.  The  expenses  in  the  reference,  the 
oversman  found,  amounted  to  £334  18s.  4d.,  of  which  he  decerned 
two-thirds  to  be  payable  by  the  landlord,  and  one-third  by  the 
tenant.  Against  this  award  the  landlord  appealed  to  the  Sheriff, 
on  the  ground  that  it  did  not  comply  with  section  17  of  the  Act ; 
but  Sheriff  HiD,  Tain,  dismissed  the  appeal  with  costs,  holding 
that  a  reference  in  the  award  to  a  schedule,  in  which  all  par- 
ticulars are  given,  is  as  specific  a  fulfilment  of  the  requirements 
of  the  statute  as  may  be. 

Another  case  in  which  decision  has  been  given  this  month  is 
one  in  Perthshire,  in  which  Mr.  Robert  Gardiner,  outgoing  tenant 
of  the  farm  of  Chapelbank,  claimed  from  his  landlord,  Mr. 
Oliphant  of  Gask,  £987  6s.  7d.,  as  the  unexhausted  value  of 
manures  applied  and  feeding  stuffs  consumed  on  the  farm  from 
1874  to  the  termination  of  the  lease  at  Martinmas,  1884,  the 
gross  expenditure  amounting  to  £4062  9s.  Id.  The  claim  also 
embraced  repayment  of  sums  for  carriages  performed  in  connec- 
tion with  the  building  of  new  cattle  courts,  and  interest  paid  on 
the  outlay  expended  oy  the  landlord.  In  terms  of  the  statute, 
the  landlord  gave  notice  to  the  tenant  of  a  counter  claim  of  £102, 
m  respect  of  the  latter  "  having,  in  the  course  of  the  present  year, 
"and  in  breach  or  contravention  of  the  said  lease,  sold  or  other- 
"  wise  disposed  of  for  removal  from  the  said  farm  a  quantity  of 
"hay*  amountiQg  to  6200  stones,  or  thereby."  The  oversman,  on 
whom  the  case  ultimately  devolved,  was  Mr.  Patrick  Hunter, 
-^f^aith.  Evidence  was  led  at  length  on  the  tenant's  claim. 
The  chief  subject  of  controversy,  however,  was  on  the  landlord's 
counter  claim  arising  out  of  the  removal  of  the  hay,  as  to  which 
the  tenant  stated  that  he  had  disposed  of  1937  stones  of  old  hay 
*nd  3274  stones  of  new  hay  at  his  crop  sale  in  August.  He  had 
consumed  1000  stones  of  new  hay  by  his  cattle  and  horses,  while 
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he  might  as  well  have  consumed  a  corresponding  quantity  of  old 
hay.  The  old  hay  was  the  natural  accumulation  of  previous 
years,  and  the  whole  would  have  been  consumed  but  for  the 
rastrictions  on  the  movement  of  cattle,  owing  to  the  disease. 
The  oversman  issued  an  award  finding  the  tenant  entitled  to 
the  sum  of  £153  18s.  3d.,  made  up  of — (1)  for  the  application  of 
artificial  manures  during  the  years  1881,  1882,  1883,  and  1884, 
£150  5s.  6d.,  under  deduction  of  £23  15s.,  being  the  value  of  the 
manures  that  would  have  been  produced  by  the  consumption  on 
the  holding,  according  to  the  terms  of  the  lease,  of  1937  stones, 
of  22  lbs.  each,  of  old  hay  sold  off  the  same  in  1884,  leaving  a 
balance  due  under  this  head  of  £126  10s.  6d. ;  (2)  for  improve- 
ments by  the  consumption  of  cake  and  other  feeding  stuffs  in 
these  years,  £27  7s.  9d.  No  compensation  was  found  due  for 
manures  applied  or  feeding  stuffs  consumed  on  the  holding  pre- 
vious to  1881,  and  no  compensation  for  carriages,  for  new  cattle 
courts,  or  interest  on  the  cost  thereof  paid  by  the  tenant.  The 
oversman  further  found  that  no  compensation  was  due  to  the 
landlord  in  respect  of  his  claim  under  his  counter  notice,  except 
the  reduction  before  made  from  the  compensation  for  manures  in 
respect  of  old  hay  sold  off  the  holding  during  1884.  On  the 
c[uestion  of  expenses,  the  oversman  ordained  the  landlord  and 
tenant  to  pay  the  costs  of  the  reference,  amounting  to  £70, 
equally ;  and  further  ordained  the  landlord  to  pay  £15  towards 
the  tenant's  own  expenses.  Payment  of  the  compensation  and 
expenses  was  ordered  to  be  made  on  13th  March. 

A  still  more  important  case  is  one  from  Forfarshire,  in  which 
the  trustees  of  the  late  David  Soot,  farmer,  Kinpumey,  near 
Newtyle,  claimed  from  the  Earl  of  Whamcliffe  £450  as  compen- 
sation for  unexhausted  improvements;  while  the  landlord  put 
in  a  counter  claim  for  £848  Os.  7id.  for  rent  due  at  Candlemas 
(which  was  admitted  by  the  trustees  as  due),  £600  for  mis- 
cropping,  £140  for  general  dilapidation  of  buildings,  compensa- 
tion for  manures  in  respect  of  the  tenant  having  grown  and 
sold  off  potatoes  without  bringing  back  manures,  and  compensation 
and  damages  in  respect  of  the  tenant  having  taken  potatoes  off 
a  field  which  should  have  been  wholly  in  turnips.  The  case 
was  referred  to  arbiters,  and  they  having  failed  to  agree  on  an 
oversman,  the  Sheriff  appointed  Mr.  Wm.  Afnot,  of  Mains  of 
Glamis,  to  that  office,  and  on  him,  in  this  instance  also,  the 
decision  ultimately  devolved.  After  hearing  evidence,  the 
oversman  found  the  tenant  entitled  to  the  sum  of  £154  9s.  4d. ; 
and  he  decerned  the  tenant  to  pay  to  the  landlord  pactional 
rent  to  the  extent  of  £350,  £5  for  dilapidation,  and  £5  for  repair 
of  dykes — in  all,  £360.  The  trustees,  instead  of  getting  any- 
thing from  the  landlord,  would  therefore  have  to  pay  him  £205 
10s.  8d.,  together  with  the  half  of  the  expenses  (exclusive  of 
agents'  fees),  amounting  to  £121  7s.  9d.  In  a  note  appended  to 
his  findings,  the  oversman  stated  that  the  evidence,  to  his  mind, 
clearly  showed  that  the  miscropping  was  not  rasorted  to  for  gain, 
and  recommended  that,  though  awarded,  the  additional  rent 
should  not  be  exacted.    The  Dundee  Advertiser,  in  commenting 
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on  this  decision,  thus  refers  to  the  question  of  pactional  rent 
which  has  thus  been  brought  into  such  unexpected  prominence, 
and  which  will  no  doubt  be  a  serious  element  in  the  minds  of 
tenant  fanners  in  future  when  they  are  proposing  to  bring 
forward  claims  under  the  Act  for  unexhausted  improvements: — 

"The  fact  which  gives  its  chief  interest  to  the  case  of  Soot's  trustees 
is  the  use  which  has  been  made  in  the  reference  of  the  pactional  rent. 
The  pactional  rent,  as  it  is  called,  is  stipulated  for  in  nearly  every 
iigricultural  lease.     It  is  a  sum  of  so  much  per  acre  over  and  above  the 
ordinary  rent  which  the  farmer  agrees  to   pay  in  the  event  of  his 
departing  from  the  stipulations  about  cropping  in  his  lease.     It  is  not  a 
penal  rent,  but  the  agreement  to  pay  it  may  involve  a  severe  punish- 
ment, as  Soot*s  trustees  have  found  to  their  cost.     There  can  be  no 
doubt  that  the  pactional  rent  clause  has  been  tolerated  by  the  farmers 
in  leases  because   it  has  been  very  rarely  enforced.      Farmers  have 
farmed  without  fear  of  it,  and  deviated  from  the  regulations  of  the  lease, 
generally  to  the  benefit  of  the  landlord  and  themselves ;  and  the  land- 
lord, as  a  rule,  has  said  nothing  about  the  deviation.     But,  now  that 
the  Holdings  Act  is  in  force  and  claims  for  compensation  are  common, 
the  pactional  rent  is  likely  to  become  a  very  formidable  instrument. 
The  landlord,  like  the  farmer,  will  stand  upon  his  rights.     He  also  will 
chum,  not  only  his  own  pound  of  flesh,  but  as  many  pounds  of  other 
people's  flesh  as  he  can  get  possession  of.     Evasions  of  the  cropping 
regulations,  which  before  the  Act  would  have  been  unnoticed,  will  be 
punished  by  exactions  which  may  much  more  than  devour  the  awards 
which  the  victim  of  the  paction  may  obtain  from  the  Courts  for  unex- 
hausted improvements.     But  for  the  claim  of  Soot's  trustees  against  the 
Earl  of  Whamclifie,  the  pactional  rent  under  their  lease  would  never 
have  been  heard  of.     Mr.  Amot  has  coupled  his  decision  with  a  recom- 
mendation that  the  rent,  though  awarded,  should  not  be  exacted,  and 
lord  Whamchffe,  who  has  done  and  suffered  nothing  for  the  £350,  may 
he  generous  enough  to  forego  it.     But  whether  he  does  or  does  not,  the 
decision  has  brought  the  pactional  rent  into  a  position  of  unpleasant 
prominence,     A  clause  in  leases  which  has  been  regarded  as  something 
of  a  nullity  has,  by  this  reference  in  the  Soot  case,  been  shown  to  be  a 
very  real  danger  to  the  operation  of  the  Holdings  Act." 

We  may  mention  in  this  connection  that  in  the  case  of  Osier 
V.  Lunsdowns  (reported  at  p.  48,  Sh.  C.  Reports),  which  was 
appealed  by  the  defender  to  the  Court  of  Session,  the  appeal 
has,  of  consent,  been  dismissed,  neither  party  being  found  entitled 
to  expenses. 


I^ittratur^. 


WfimNos  BY  THE  Way.     By  John  Campbell  Smith,  M.A.,  Advocate. 

Edinburgh  :  William  Blackwood  &  Sons. 

All  lawyers  who  love  their  profession  will  rejoice  that  Mr. 
Campbell  Smith  has  been  induced  to  reprint,  in  this  handsome 
volume,  the  fugitive  writings  which  he  was  known  to  have  con- 
tributed to  the  Scot87na7i  and  other  periodicals.  Mr.  Campbell 
Smitii  has  a  genuine  and  unique  literary  vein,  redolent  of  the 
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soil  of  Fife ;  but  iinf ortimately  it  has  been  somewhat  repressed 
and  confined  by  the  urgent  calls  of  an  exacting  and  laborious 
profession.  No  one  who  reads  his  philosophical  essays,  or  his 
sympathetic  sketches  of  Scottish  celebrities,  so  full  of  insight  and 
quaint,  shrewd  humour,  can  doubt  that,  if  a  more  kindly  destiny 
had  permitted  him  to  dedicate  a  larger  leisure  to  the  muses,  he 
would  have  held  no  mean  place  among  modem  British  authors. 
As  it  is,  there  is  perhaps  no  practising  Scotch  lawyer  who  has 
done  more  to  maintain  the  literary  traditions  of  the  Parliament 
House.  The  various  excellence  of  the  work  before  us  may  be 
estimated  by  the  fact  that  the  writer  has  treated,  with  ample 
knowledge  and  manly  freedom,  in  the  first  half  of  it,  of  men  so 
illustrious  and  so  different  in  career  and  character  as  Carlyle  and 
Sir  William  Hamilton,  Bums  and  Sir  Isaac  Newton ;  and  in  the 
latter  part,  of  lawyers,  such  as  John  Hope,  Lord  Murray  and  his 
compeers,  Lord  Westbury,  Lord  Colonsay,  Lord  Neaves,  Lord 
Barcaple,  John  Hunter  the  Auditor,  and  Henry  Glassford  Bell, 
who,  though  he  died  only  a  Sheriff*,  was  perhaps  essentially  the 
biggest  man  of  them  all.  Mr.  Campbell  Smith  has  observed  a 
wise,  perhaps  too  wise,  caution  in  selecting  and  pruning  his 
papers.  We  fancy  we  miss  some  touches  of  natural  genius  here 
and  there  that  were  deemed,  it  may  be,  too  sincere  for  repro- 
duction ;  and  one  or  two  papers,  such  as  that  on  Lord  Kinloch, 
not  inferior  in  ability  to  any  of  those  reprinted,  but  too  true  to  be 
pleasant  to  all.  All  Scots  lawyers  must  hope  that  Mr.  Smith 
may  long  continue  to  edify  them  with  his  racy  sketches,  and 
that  future  editions  will  contain  not  only  delightful  pictures  of 
what  is  most  creditable  in  professional  character,  but  also  more 
of  what  is  not  entirely  wanting  here, — warning  pictures  of  the 
habits  and  dispositions  which  are  to  be  avoided  by  those  who 
desire  the  love  of  their  contemporaries  and  the  respect  of  posterity. 


Curnnt  ftntts. 

We  hardly  know  whether  it  will  be  useful  to  direct  attention 

to  the  cases  on  Seamen's  Advance  Notes  reported  in  our  laat 

and  present  issues.     Different  results  were  reached  in  regard  to 

the  validity  of  the  notes  in  the  hands  of  third  parties.     But  it 

would  not  be  very  profitable  to  discuss  the  question  whether 

the  decisions  really  conflict  with  each  other, — the  terms  of  the 
advance  and  bonus  notes  being  different, — or  the  question  whether 
the  judgments  in  either  are  sound.  The  practical  lesson  is  that 
legislation  has  again  failed,  for  want  of  practical  sense  and  busi- 
ness-like care  in  the  preparation  of  statutes,  to  accomplish  its 
purpose ;  and  that  one  of  the  amendments  to  be  inserted  in  the 
new  Merchant  Shipping  Code  of  the  future  must  be  an  amend- 
ment of  the  Act  of  1880.  Heaven  forbid  that  we  should  suggest  a 
new  Merchant  Shipping  Act  to  amend  this  or  anything  else.  We 
had  rather  endure  ail  the  evils  of  our  existing  state  than  add  to 
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the  mob  of  amending  (!)  Acts  which  crowd  the  Statute-book,  and 
lead  laymen  and  lawyers  all  astray. 

The  rights  of  apprentices,  in  regard  to  payment  in  full  of  their 
wages,  have  recently  been  the  subject  of  judicial  consideration  in 
three  cases,  reported  in  the  first  and  in  the  current  numbers  of 
the  Reports.  Owing  to  the  present  depression  of  trade,  masters 
experience  considerable  difficulty  at  present  in  finding  work  for 
their  men,  and  in  many  cases  it  has  been  necessary  to  put  the  men 
on  short  time.  This  has  caused  dissatisfaction  to  some  of  the  ap- 
prentices, and  they  have  appealed  to  the  local  Courts  for  the 
enforcement  of  their  suppased  rights.  In  the  first  of  these  cases — 
itDowaJl  V.  J.  &  G,  ThoiiisoUy  p.  25,  Sh.  C.  Reports — an  apprentice 
sued  for  the  difference  between  the  wages  he  got  and  those  he 
might  have  eajned  if  fully  employed.  The  case  was  heard  by  Mr. 
Sheriff  Mair,  who  rejected  the  pursuer's  claim,  and  held  that  he 
must  submit  to  a  reduction  like  the  rest  of  the  workmen.  His 
Lordship  pointed  out  that,  under  the  indenture,  the  apprentice 
was  to  be  paid  by  the  hour,  and  not  a  stated  sum  per  week,  or 
month,  or  year,  in  which  case  he  "did  not  think  that  a  depression 
"  of  trade,  and  consequent  reduction  of  the  working  time,  could 
"  have  the  effect  of  reducing  the  stipulated  wages."  The  very  case 
thus  prefigured  came  to  depend  before  Mr.  Sheriff  Lees — Anthony 
y.Smith  <t  Co. — and  will  be  found  reported  at  p.  86,  Sh.  C.  Reports. 
In  it  the  indenture  provided  a  weekly  wage;  and  the  Sheriff,  ap- 
parently unaware  of  the  opinion  expressed  obiter  by  his  colleague, 
decided  exactly  in  accordance  with  it.  The  grounas  of  this  judg- 
ment are  carefully  detailed  and  explained,  and  proceed  on  the 
view  that  where  there  is  a  time  during  which  the  apprentice 
must  be  ready  to  give  his  services,  the  master  must  pay  for  that 
time.  Carrying  out  this  principle,  his  Lordship  held  that,  in  the 
annual  Fair  Holidays,  as,  in  accordance  with  custom  of  trade,  the 
servant  is  not  bound  to  give  his  services,  the  master  is  not  bound 
to  give  work.  The  third  case — AfCrae  v.  M*Aiihur  tt  Co.,  p.  88, 
Sh.  C.  Reports — was  raised  in  the  Small-Debt  Court  at  Paisley,  and 
Mr.  Sheriff  Cowan  had  no  hesitation  in  holding  that,  where  the 
emplover  had  protected  himself  by  stipulating  in  the  indenture 
that  tne  number  of  hours  of  work  per  day  might  be  varied  as  the 
exigencies  of  the  business  might  require,  and  that  he  was  only  to 
pay  the  apprentice  for  the  hours  actually  worked,  the  employer 
was  not  bound  to  pay  the  apprentice  what  he  might  have  earned 
if  he  had  worked  full  time.  This  seems  very  clear ;  but  it  is, 
perhaps,  not  equally  clear  why  the  learned  Sheriff  gave  the 
apprentice  for  a  fortnight  at  the  New  Year,  when  he  got  no  work, 
the  same  wages  as  he  had  earned  in  the  previous  fortnight.  But, 
apart  from  this,  the  rule  to  be  drawn  from  the  three  cases  seems 
to  be  that,  where  the  indenture  provides  that  the  apprentice  is  to 
get  so  much  per  hour  or  per  week,  he  is  to  get  the  hour  or  the 
week's  wage ;  and  that,  it  the  indenture  authorises  the  master  to 
diminish  the  number  of  hours'  work  according  to  the  exigencies 
of  his  business,  the  apprentice  cannot  validly  object  to  the  rate- 
ably-diminished  wage. 
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Parliament  House,  February  27, 1886, 

As   is  now  well  known,  Lord   Deas  has  at  last  intimated   his 

resignation.      There   was   some   informality   about  the    matter 

which  involved  more  delay  than  was  absolutely  necessary,  but 

after  one    or    two    communications    between    Edinburgh   and 

London,  the  second-oldest  Judge  in  the  United   Kingdom  was 

placed  on  the  retired  list,  after  thirty-two  years  of  excellent 

service.  I  need  not  say  that  the  respect  of  the  public  will 
follow  him  in  his  seclusion.  It  is  pleasing  to  hear  that  his 
Lordship  is  now  in  better  health  than  he  has  been  for  the  past 
twelve  months. 

Of  course,  his  Lordship's  resignation  caused  a  flutter  of  excite- 
ment in  the  Parliament  House,  and  there  was  the  usual  amount 
of  speculation  b&  to  who  was  to  be  his  successor.  From  the  firat, 
however,  there  was  a  good  deal  of  certainty  in  the  matter,  for,  in 
view  of  the  reluctance  of  the  Solicitor-Geneml  to  take  the  bench, 
and  the  "juniority," — if  I  may  so  express  myself, — of  the  senior 
bar,  there  was  no  alternative  to  the  elevation  of  Mr.  Trayner, 
except  the  promotion  of  the  Dean.  He,  however,  is  on  the  "  other 
side,"  and,  besides,  he  prefers  the  chance  of  being  Lord  Advocate 
under  the  Tories,  and  the  exercise  of  his  great  versatility,  to  a 
long  period  of  judicial  dignity. 

Mr.  Trayner,  it  may  be  interesting  to  state,  started  life  as 
a  law-clerk  in  Glasgow,  and  was  also  for  a  short  time  in 
Dundee.  In  Glasgow,  he  had  the  advantage  of  serving  under 
a  master  who  appreciated  his  ability,  and  gave  him  every 
opportunity  of  exercising  it.  So  obvious  was  his  forensic  apti- 
tude in  the  Courts  of  Lanarkshire  that,  acting  on  the  advice  of 
his  friends,  he  soon  sought  to  shine  in  the  higher  arena.  Coming 
to  Edinburgh  well  on  to  thirty  years  ago,  he  spent  a  short  time 
in  the  ofiice  of  a  firm  who  have  turned  out  two  of  the  judges 
appointed  within  the  last  five  years,  and  then  took  his  place  at 
the  bar.  For  a  year  or  two  he  had  the  usual  difficulties  to 
contend  with,  but  after  that  his  career  was  one  of  uninterrupted 
success,  especially  after  he  took  up  maritime  cases  as  a  specialty. 
In  this  department  he  has  left  no  equal  at  the  bar. 

It  is  now  well  known  that  the  vacancies  caused  by  Mr. 
Trayner's  appointment  have  been  filled  by  Mr.  Gomrie  Thomson  s 
translation  to  Forfarshire,  and  Mr.  David  Brand's  promotion  to 
Ayrshire.  Mr.  Brand's  successor  in  the  Advocate-Deputeship 
is  imderstood  to  be  Mr.  J.  A.  Reid.  Lord  M*Laren  has  been 
appointed  to  the  vacant  Justiciary  Judgeship. 

The  Lord  Justice-Clerk  will,  it  is  promised,  be  in  his  accustomed 
seat  next  week.  The  attack  of  gout  from  which  he  has  suffered 
has  been  exceptionally  severe,  but  the  doctors  promise  him  a 
long  period  of  immunity  from  the  disease. 

During  the  month  some  half-dozen  cases  have  been  decided  in 
the  Second  Division  alone,  under  the  Employers'  Liability  Act. 
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Lord  Young,  who  has  occupied  the  chair  during  that  time,  took 
the  opportunity  of  stating  the  relation  in  which  he  conceived  the 
Court  of  Review  should  stand  to  the  Inferior  Courts  on  questions 
of  fact.  What  he  said  amounted  to  this — and  he  repeated  it  in 
seveml  cases — that  where  there  is  obviously  no  miscarriage,  and 
where  both  Sherifis  are  agreed  on  matters  of  fact,  the  Court  will 
scarcely  be  moved  to  disturb  their  judgment.  I  am  aware  that 
many  agents  in  the  country  took  alann  at  what  his  Lordship 
laid  down,  for  I  have  received  several  letters  on  the  subject 
pointing  out  the  desirableness  of  having  something  authorita- 
tive to  guide  them  in  advising  their  clients.  But  I  am  inclined 
to  think  that  too  much  importance  has  been  attached  to  what 
Lortl  Young  said.  What  he  did  say  expressed  his  own  opinion 
merely.  Besides,  as  in  the  case  of  the  ordinary  critic,  in  estimating 
the  weight  to  be  given  to  ointer  a  good  deal  depends  on  the 
style  of  the  author.  The  Court  is  bound  to  review  a  judgment 
on  fact  as  well  as  on  law  until  the  law  ls  altered  by  statute. 
Besidas,  I  have  reason  to  believe  that  the  opinion  which  has  been 
infeiTed  from  Lord  Young's  remarks  is  not,  any  more  than  his 
well-known  and  oft-repeated  views  about  what  he  calls  the 
"scandal"  of  bringing  "small"  cases  to  the  Supreme  Coui-t, 
shared  in  by  the  other  Judges. 


Cnrrjespontrjetirje. 

CODIFICATION  OF  CONVEYANCING  LAW.  • 
To  the  Editor,  "Scottish  Law  Review." 

Sib, — The  very  able  and  well-digested  paper  in  your  last  number  on 
the  Codification  of  Sheriff  Court  Acta  appears  to  mc  to  contain  sugges- 
tiona  of  the  highest  importance,  not  merely  to  Inferior  Court  practition- 
ers, but  also  to  the  public.  Your  publication  is  serving  a  good  end  in 
dealing  broadly  and  liberally  with  such  matters,  and  your  introductory 
*'  platform  "  is  well  carried  out  in  the  paper  mentioned. 

The  proposiils  as  to  Small-Debt  Court  reform  are  especially  admirable. 
I  should  only  wish  to  suggest,  as  a  matter  w^hich  might  profitably  l)e 
debated  in  your  columns,  the  opinion  that  allowance  of  reasonable  fees 
to  procurators  m  difficult  cases,  and  provision  for  appeal, — at  least, 
where  legal  principles  are  involved, — seem  highly  imperative  in  any 
reforming  Small-Debt  Act. 

Codification  of  Court  procedure  rules  is,  however,  not  the  only  branch 
of  codification  interesting  to  country  lawyers.  One  other  part  of  the 
subject  is  touched  upon  by  your  contributor,  viz.,  conveyancing  codifi- 
cation. I  think  it  right  to  draw  attention  to  this  point,  with  the  object 
of  remarking  that  the  times  seem  now  ripe  for  further  conveyancing 
reforms.  The  1874  Act  is  now  ten  years  old,  and  Sheriff  Guthrie 
remarked,  in  his  1876  edition  of  "BelFs  Principles,"  "A  great  and  early 
"  change  on  the  law  of  land  rights  is  so  certain  that  it  has  been  deemed 
'*  proper  not  to  enlarge  materially  the  portion  of  this  work  relating  to 
"  this  subject."  Scottish  provincial  lawyers  have  the  greatest  interest 
ill  seeing  that  a  clear  and  well-constructed  Consolidated  Act  of  Convey- 
ancing, okl  and  new,  is  passed,  though  it  may  bo  that  we  shall  have  to 
wait  for  such  a  reform  until  we  have  the  much-talked-about  political 
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legislation  on  land  tenure.  We  have  at  least  as  much  reason  to  wish 
for  such  an  Act  as  for  a  Court  Procedure  Code.  The  responsibility  in 
conveyancing  work  is  far  greater  than  in  Court  practice,  and  it  would 
lift  a  load  from  the  shoulders  of  many  if,  in  such  an  Act,  a  homologation 
was  made  of  past  slips  in  titles,  involving  only  technical  blunders,  and 
if  simple,  and  therefore  masterly,  rules  were  enacted  for  the  future  con- 
stitution and  transmission  of  land  rights. — I  am,  &c,, 

Brevitatis  Causa. 
Aberdeen,  Feb.,  1886. 


THE   DEBTS   RECOVERY  ACT. 

To  the  Editor^  "Scottish  Law  Review." 

Sir, — I  have  read  with  much  interest  the  able  article  on  the  Codi- 
fication of  Sheriff  Court  Acts  in  the  February  number  of  the  Review, 
and  I  join  with  the  writer  in  hoping  that  some  active  step  will  soon  be 
taken  for  carrying  out  the  reforms  he  advocates.  The  suggested 
changes  are  all  worthy  of  consideration,  and  I  think  there  will  be  few 
who  will  not  agree  that  it  is  desirable  to  extend  the  jurisdiction  of  the 
Small-Debt  Court,  and  repeal  the  Debts  Recovery  Act.  This  Act  is 
part  of  the  ill-digested  amateurish  legislation  under  which  the  public  and 
the  legal  profession  have  had  to  suffer  in  recent  years,  and  which  would 
certainly  never  have  entered  the  Statute-book  had  any  committee  now 
existed  with  powers  similar  to  those  exercised  by  the  Lords  of  Articles. 
The  defects  in  the  Act  pointed  out  in  the  article  by  no  means  exhaust 
the  objections  which  can  be  urged  against  it,  but  I  propose  at  this 
time  dealing  with  only  one  of  these.  Under  this  Act  the  attempt 
was  made,  I  think  for  the  first  time,  to  fix  in  an  arbitrary  manner  the 
whole  costs  of  the  cause.  The  working  out  of  this  experiment  has 
not  proved  satisfactory.  In  a  few  cases  the  fees  allowed  to  agents 
may  be  fairly  remunerative,  but  in  the  large  majority  of  the  cases 
they  are  entirely  inadequate  to  the  amount  of  labour  which  they  neces- 
sarily entail.  Of  course,  it  may  be  said  agents  are  not  bound  to  act 
if  they  consider  the  fees  insufficient ;  but  this  is  a  piece  of  advice  easier 
given  than  acted  on.  Few  agents  will  run  the  risk  of  losing  a  client 
by  refusing  to  act  when  a  Debts  Recovery  action  is  raised  against  him ; 
and  it  is  the  rule  in  several  Sheriffdoms,  although  not  in  Lanarkshire, 
that  in  actions  competent  under  the  Debts  Recovery  Act  the  expenses 
allowed  by  that  Act  only  are  recoverable  should  the  action  be  raised  in 
the  Ordinary  Court.  A  striking  instance  of  the  hardship  on  agents  of 
fixing  a  hard  and  fast  inclu8i\^  fee  has  just  come  under  my  notice.  In  an 
action  recently  tried  under  this  Act,  and  which  involved  the  examina- 
tion of  several  professional  witnesses,  plans,  specifications,  and  contracts, 
the  proof  and  debate  extended  over  three  full  days,  and  portions  of 
three  further  days,  and  the  notes  of  proof  extended  to  between  four  and 
five  hundred  MS.  pages.  Any  agent  will  be  able  to  understand  the 
amount  of  work,  apart  from  the  actual  attendances  in  Court,  such  an 
action  entailed.  Had  this  action  been  tried  in  either  the  Court  of 
Session  or  the  Sheriff  Ordinary  Court,  the  expenses  on  either  side  would 
have  amounted  in  the  former  Court  to  £100  or  £150,  and  in  the  latter 
to  £40  or  £50,  while  in  the  case  in  question  the  entire  fee  to  which 
each  agent  is  entitled  is  the  miserable  sum  of  £4 !  Comment  on  this 
result  is  unnecessary.  Let  us  only  hope  that  this  state  of  matters  will 
soon  cease  to  exist.  £.  J. 

QLASaow,  Feb.,  1885. 
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JUDICIAL  APPOINTMENTS  IN  THE  SHERIFF  COURTS 

OF  SCOTLAND. 

'Jp' appointment  of  Mr.  Trayner,  the  Sheriff  of  Forfarshire, 
.t(^^seat  on  the  Supreme  Bench  put  the  valuable  patronage  of 
his- county  at  the  disposal  of  the  Crown.      The  post  was,  we 
Meve,  offered  to^Mr.  Mackintosh,  the  Sheriff  of  Ross,  Cromarty, 
aiS  Sutherland  and,   on   his   declinature,   was   conferred    on 
rf.  Comrie  Tl^nson,  who,  it  may  be  remembered,  was  recently 
^moted  fronnhe  office  of  Sheriff-Substitute  at  Aberdeen  to  that 
of  Sheriff  of  iJie  county  of  Ayr.    Mr.  Brand,  the  senior  Advocate- 
depute,  was  Appointed  Mr.  Thomson's  successor  in  the  Sheriffship 
•of  Ayr.    Mr.-  Thomson  was  called  to  the  Bar  in  1861,  but  was 
early  induceff  to  abandon  a  considerable  practice  and  a  promising 
career  by  tiie  offer  of  the  post  of  Sheriff-Substitute  at  Aberdeen. 
I  During  tne  seventeen  years  that  he  filled  that  office,  Mr.  Thomson 

•  had  an  aviount  and  diversity  of  experience  that  were  probably 
unequallgd  by  any  counsel  at  the  Bar;  and  the  success  with 
which  ])^  discharged  his  important  duties  w€is  generally  felt  to 
have  well  earned  him  the  Sheriffship  to  which,  two  years  ago, 
he  was  promoted. 

It  is  the  interest  of  the  country  to  have  the  best  man  it  can 
get  for  every  important  post  that  falLs  vacant.     If  the  payment 
of  a  Sheriff  or  Sheriff-Substitute  were  the  only  point  "to   be 
looked  to,  the  question  would  only  be — Is  the  coimtry  content  to 
pay  five  hundred  or  a  thousand  a-year,  or  whatever  the  salary 
be,  to  Mr.  So-and-so  ?      But  this  is  the  least  important  of  the 
points  that  must  be  taken  into  consideration.  Sheriffs  and  Sheriffs- 
Substitute  have    positions  to  fill  and  duties  to  discharge,  and 
what  ought  to  be   the  question  is — Who  is  the  most  suitable 
man  for  the  post?     If  the  appointee  happen  to  be  the  friend,  or 
rehtive,  or  political  partisan  of  the  patron,  as  well  as  the  proper 
man  for  the  post,  the  former  characteristic  should  be  no  disqua- 
lification for  it.     But  if  the  former  characteristic  be  truly  his 
only  ground  of  claim  for  the  post,  it  can  hardly  be  maintained 
that  the  patron  is  any  more  justified  in  applying  the  nation's 
money  for  the  behoof  of  his  friend,  relative,  or  partisan,  and 
putting  the   character,  liberty,  and  goods  of  the  lieges  at  his 
disposal  than  the  chairman  of  a  Railway  or  Steamboat  Company 
would  be   in  rewarding  the  services    of  his   butler  with   the 
appointment  of  engine-driver  or  captain. 
p2 
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The  Lord  Advocate,  therefore,  deserves  the  commendation  of 
his  fellow-countrymen  in  recognising  the  judicial  qualities  and 
services  of  Mr.  Comrie  Thomson  by  raising  him  to  be  a  Sheriff, 
and  thereafter  promoting  him  to  a  more  important  oflSce  of  the 
kind.  Such  recognition  of  judicial  service  is,  however,  so  rare 
that  it  supplies  matter  for  serious  consideration. 

Firstly,  if  a  judicial  post  falls  vacant,  why  is  it  that  the  almost 
systematic  rule  is  completely  to  ignore  the  claims  of  those  who 
have  shown  their  judicial  capacity,  in  favour  of  those  who  have 
it  yet  to  show?  The  judicial  neophyte  may  prove  a  succeas,  or 
he  may  not;  but  why  should  the  proved  capacity  of  a  com- 
petitor be  wholly  disregarded,  simply  because  he  doas  not  come 
straight  fi-om  the  Bar?  It  is  not  usual  to  appoint  a  young  man 
to  the  command  of  a  regiment  or  a  ship  on  his  joining  the  army 
or  navy.  We  do  not  say  the  analogy  is  so  close  that  every 
embryo  judge  should  begin  at  the  least  attractive  posts,  and  work 
his  way  upwards.  Some  men  who  would  compete  for  the  better 
posts  would  not  accept  the  worse.  But  w^hy  should  experience 
and  success  in  the  latter  position  not  be  taken  into  consideration 
in  filling  the  former?  Experience  and  success  are  not  to  be 
gained  in  the  Supreme  Court  alone.  And  what  we  therefore 
think  is,  that  when  one  of  the  more  attractive  Sheriff-Substitute- 
ships  falls  vacant,  it  ought  not  to  be  filled  up  for  a  week,  so  as 
to  allow  all  competitors  to  apply;  and,  when  filled,  the  man  who 
may  be  expected  to  discharge  the  duties  best  ought,  in  the  interest 
of  the  lieges,  to  be  selected.  If  this  is  not  done,  the  country's 
funds  are  misapplied,  the  interests  of  the  public  are  sacrificed, 
and  a  healthy  stimulus  to  men  in  the  lower  posts  is  taken  away. 
Indeed,  it  is  eminently  in  the  interest  of  the  inhabitants  of 
remote  districts  that  promotion  should  take  place,  for,  with  such 
a  hope,  better  men  will  accept  the  humble  posts. 

And  what  is  true  as  regards  promotion  as  Sheriff-Substitute  is 
nearly  equally  true  as  regards  promotion  to  be  Sheriff-Principal. 
There  are  forty-eight  Sheriffs-Substitute  in  Scotland.  It  may 
be  doubted  if  there  are  even  as  many  counsel  appreciably 
engaged  in  practice  at  the  Bar;  and  from  these  have  to  be 
deducted  those  above  accepting  such  a  post.  Therefore,  for  the 
higher  Sheriff-Substituteships,  the  possible  choice  should  be  at 
least  as  great  among  the  existing  Sheriffs-Substitute  as  among 
the  junior  counsel;  while,  as  regards  the  Sheriffships,  if  from 
the  group  of  counsel  really  eligible  for  such  a  post  be  subtracted 
the  superior  officers  of  the  Crown,  and  the  existing  Sheriffs,  the 
field  for  selection  must  be  immensely  greater  among  the  local 
judges.  Yet  how  seldom  is  such  promotion  given.  Within  the 
last  twenty  years  we  think  there  have  been  only  four  Sheriffs- 
Substitute  who  have  been  promoted  to  a  better  Sheriff-Substitute- 
ship  in  another  county;  and  only  seven  Sheriffs-Substitute  who 
have  been  promoted  to  be  Sheriffs-Principal.  Three  of  these 
latter  have  been  at  Glasgow,  in  regard  to  which  it  seems  to  be 
now  properly  enough  conceded  that  no  other  course  could,  with 
fairness  or  with  advantage,  be  followed. 

There  is,  however,  no  instance  knowTi  in  Scotch  annals  of  a 
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Sheriff-Substitute  recuihing  the  bench  of  the  Supreme  Court; 
and  it  remains  to  be  seen  whether  Mr.  Comrie  Thomson  will  be 
the  first  to   vindicate  the   propriety  of  such  promotion.       In 
Endand,  we  are  aware,  County  Court  Judges  are  ineligible  for 
such    elevation;    but   there   is   no   analogy   in   the  position  of 
matters.     Between  the  very  limited  jurisdiction  of  an  English 
local  Judge,  and  the   almost  unlimited  jurisdiction  of  a  Scotch 
one,    no     comparison      can   well     be    made     in    the     matter 
of  valuable    experience.        And    while    there    is    this    differ- 
ence   in     kind     as     regards     the     character     of     the    cases 
tried     in     the     County     Courts       of     the      two      countries, 
there  is  also  a  marked  difference  in  degree;   for,     across    the 
border,  the  average  value  of  the  cases  in  the  local  Courts  is 
between  £8  and  £4,  while  on  this  side  it  is  at  least  a  dozen  times 
as  great.     Now,  if  the  intelligent  foreigner  of  critical  expositors 
were  to  wander  into  the  busy  Sheriff  Courts  of  Glasgow,  or  Edin- 
burgh, or  Dundee,  or  Aberdeen,  or  many  others,  and  see  the 
number  and  diversity  of  the  cases  disposed  of  in  them, — if  he 
were  told  that  the   forms  of  procedure  are  nearly  the  same  as 
those  m  the  Supreme  Court,  that  the  nature  of  the  cases  disposed 
of  is  much  the  same,  that  the  agents  in  many  instances  hold 
degrees  that  qualify  for  entrance  to  the  Bar  without  further 
examination,  and  that  counsel  are  often  in  attendance  in  these 
Courts, — surely  such  foreigner  would  be  surprised  to  learn  that, 
however  capable  the  local  Judge  of  any  of  these  Courts  may  be, 
the  portals  of  the  Supreme  Court  ai'e  rigidly  shut  to  him,  and 
that  the  excellence  of  his  judicial  qualifications  is  reserved  for 
half  a  shire,  rather  than  utilised  for  the  whole  country.      The 
wisdom  of  such  a  policy  seems  hardly  maintainable,  and  the  pre- 
text long  found  in  the  exclusion  of  heritable  questions  from  the 
Sheriff  Court    has    ceased    to    exist.      In  France,  it  may  be 
remarked,  the  bench  of  the  Supreme  Court  is  filled  solely  from 
ttie  ranks  of  the  local  Judges. 

Secondly,  Why  should  the  prizes  of  the  profession  be  confined 

to  the  members  of  the  Supreme  Bar,  and  denied  to  those  of  the 

local  Bars  ?    Is  it  fair  to  the  latter?    Is  it  just  in  the  interests  of 

the  country  ?    The  restrictions   that  obtain  are  anomalous  and 

^wise.    A  Writer  to  the  Signet  may  be  appointed  a  Judge  of 

^e  Supreme  Court,  but  he  is  ineligible  for  a  Sheriffship.    Surely, 

it  he  can  be  fit  for  the  higher  post,  he  can  be  fit  for  the  lower. 

An  Advocate  can  become  a  Sheriff  in  three  years ;  he  cannot 

become  a  Sheriff-Substitute  for  five.     A  Writer  to  the  Signet 

may  become  a  Judge ;  but  a  Procurator  cannot.    It  cannot  be  the 

residence  in  Edinburgh  and  the  practice  in  the  Supreme  Courts 

that  make  the  difference,  for  a  Solicitor  before   the  Supreme 

Courts  is  also  ineligible.     We  humbly  think  the  prizes  of  the 

profassion  should  be  open  to  all  the  members  of  it.     The  chances 

of  the  higher  prizes  will   always  be  vastly  in  favour  of  the 

members  of  the  supreme  Bar ;   but  no  one  should  be  denied  all 

hope  of  attaining  them.     It  is  almost  ludicrous  to  think  that 

such  a  man  as  the  late  Dr.  Barclay  could,  under  no  circumstaneas, 

have  been  appointed  a  Sheriff. 
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But  procurators  are  eligible  for  Sheriff-Substituteships.  A 
eonsidei-able  number  of  these  posts  used  to  be  filled  by  members 
of  the  local  Bars ;  their  places  are  now  almost  always  filled  by 
members  of  the  Bar  of  the  Supreme  Court.  Why  is  this  ?  The 
answer,  we  fancy,  depends  on  several  considerations.  (1)  Advo- 
cates continue  steadily  to  increase,  but  the  business  for  them 
continues  as  steadily  and  more  rapidly  to  decrease.  Consequently, 
more  of  them,  and  better  men  of  them,  are  candidates  for  the 
local  Judgeships.  (2)  Business  in  the  local  Courts  has  steadily 
increased,  and  so  has  the  number  of  secretarj^ships  and  other 
the  like  small  appointments  that  writers  can  pick  up.  (3)  The 
scale  of  their  remimeration  for  practice  in  Court  and  out  of  it  is 
higher;  but,  while  the  work  of  Sheriffs-Substitute  is  yearly 
getting  harder  and  harder,  and  the  cost  of  living  has  much 
increased,  little  increase  has  taken  place  in  their  remuneration. 
For  example,  in  Glasgow  the  average  salary  of  a  Sheriff'-Substi- 
tute,  in  1S85,  is  actually  le^is  than  what  his  remuneration  was  20 
years  ago.  (4)  With  the  patronage  in  the  hands  of  the  Crown, 
an  advocate  has  a  much  better  opportunity  early  in  his  career  of 
making  his  merits  known  than  a  member  of  a  local  Bar  has ; 
and  by  the  time  the  latter  has  succeeded  in  vindicating  a  recog- 
nition of  his  capaxjity,  he  is  certain  to  have  acquired  such  a  much 
larger  income  that  he  cannot  afford  to  accept  a  SheriflT-Sub- 
stituteship,  unless  he  is  a  bachelor,  or  is  possessed  of  private 
means,  or  is  apprehensive  of  his  health.  Besides,  he  can  trans- 
mit his  business  and  his  clients  to  his  son,  but  his  salary  as 
Sheriff-Substitute  dies  with  him.  (5)  The  number  of  Sheriff- 
Substituteships  is  gradually  decreasing ;  within  the  last  15  years 
nine  have  been  suppressed. 

These  five  causes  have  more  or  less  combined  to  restrict  the 
number  of  appointments  of  writers  to  the  local  Bench.  It  seems 
an  unwise  policy  which  fails  to  present  a  career  that  may  be  an 
inducement  to  the  best  of  them  to  follow ;  and  the  remedy,  we 
think,  is  simple.  The  remuneration  of  the  post,  and  the  opportu- 
nities of  promotion  from  it,  ought  to  be  such  as  to  induce  the 
best  men  to  seek  it,  wherever  thev  can  be  found. 


CODIFICATION  OF  SHERIFF  COURT  ACTS. 

III. 

The  fourth  division  of  the  code,  dealing  with  judicial  arrange- 
ments, jurisdiction,  and  sittings  of  the  Courts,  would  be  merely 
a  repetition  of  various  existing  sections.  They  are  to  be  found  in 
the  1838,  1853,  and  1876  Acts,  and  the  Small-Debt  Act. 

The  fifth  division,  dealing  with  procedure  in  the  Ordinary 

Court,  under  the  Sheriff^s  ordinary  jurisdiction,  and  before  the 

cause  has  been  appealed,  would  be  a  most  important  one.     On 

iis  efficiency  and  succinctness  the  value  of  the  code  for  practical 
every-day  work  would  depend. 

This  division  should  be  branched  out  thus — (1 )  The  initiation 
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of  the  proceedings ;  (2)  decrees  in  absence ;  (3)  entering  appear- 
ance, and  the  preparation  of  the  record,  allowance  of  proof,  remits, 
&C. ;  and  (4)  the  proof.  To  deal  with  these  matters,  nearly  fifty 
sections  are  requisite,  and  almost  every  one  would  be  a  re-enact- 
ment of  existing  sections  of  various  Acts,  always  aiming  at 
expressing  these  in  plainer  English,  and  with  less  periphrasis 
than  recent  statutory  phraseology.  The  1876  Act,  as  the  latest 
amending  Act  regarding  ordinary  procedure,  and  the  Act  45 
and  46  \ict.,  c.  77,  regarding  the  improved  service  of  writs,  must 
be  largely  di-awn  on ;  but  we  may  notice,  in  passing,  one  or  two 
possible  amendments  of  the  law. 

A  very  useful  provision  is  contained  in  the  1876  Act,  under 
which  a  decree  in  absence,  following  on  a  petition  served  on  a 
defender  personally,  or  on  which  a  charge  has  been  made  on  the 
debtor  personally,  becomes  equivalent  to  a  decree  in  foro  on  the 
expiry  of  six  months.  We  would  suggest  that  the  period  in 
Huch  a  case  be  reduced  to  three  months.  If  a  defender  has  that 
time  to  be  reponed,  surely  he  has  had  ample  opportunity. 

As  an  illustration  of  the  tautology  of  our  later  statutes,  the 
reader  may  take  the  following,  being  section  19  of  the  1876 
Act : — "  It  shall  not  be  competent  of  consent  of  parties  to  proro- 
"  gate  the  time  for  complying  with  any  statutory  enactment  or 
**  order  of  the  Sheriff,  whether  with  reference  to  the  making  up 
"  and  closing  of  the  record,  appointing  a  diet  of  proof,  diet  of 
"  debate,  or  otherwise."  Could  this  not  be  rendered — "  Proroga- 
''  tions,  of  consent  of  parties,  of  the  time  for  complying  with  any 
"  statutory  enactment  or  order  of  the  Sheriff,  shall  not  be  com- 
"petent  at  any  stage  of  a  cause"?  Twenty-nine  words  here 
express  the  sense  of  forty-four. 

As  the  law  stands  at  present,  there  is  nothing  to  prevent  a 
Sheriff  delaying  judgment  for  six  months.  The  terminus  of  the 
litigation  called  "  avizandum  "  is  either  near  or  far  off,  according 
to  the  whim  of  the  judge.  Under  the  old  law  of  Sheriff  Court 
process, — ^before  1876, — the  Sheriff'  had  to  revive  the  action  if  he 
had  it  more  than  three  months  under  consideration ;  and  it  was 
a  common  practice  for  a  late  Sheriff-Substitute  in  Glasgow  to 
keep  a  case  say  85  days  at  avizandum,  and  then  put  it  to  the 
roll  for  re-debate;  while  another  wrote  an  interlocutor  disposing 
of  a  part  of  the  case  (the  simplest  generally),  after  a  hearing  of 
say,  four  months  past,  and  then  put  the  case  to  the  roll  that 
parties'  procurators  might  debate  that  portion  of  the  cause  which 
the  judge  had  long  siace  forgotten.  In  order  to  prevent  any  such 
abuse,  a  clause  in  the  following  terms  might  be  introduced : — 
**  The  Sheriff  shall  pronoimce  judgment  by  a  written  interlocutor, 
"  and  that  within  one  month  after  the  clasing  of  the  proof  and 
"  debate,  and  if  judgment  is  not  pronounced  within  that  time,  the 
"  Sheriff  shall  specifically  state  in  his  interlocutor  the  reasons  for 
"  the  delay." 

Another  innovation  might  be  considered.  At  present,  a  great 
deal  of  unnecessar}'  evidence  is  taken  in  causes  where  the  parties 
are  really  not  at  issue  on  facts,  but  the  defender's  agent  merely 
fears  to  admit  the  facts,  because  he  is  doubtful  of  the  law.     Now, 
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this  surely  should  be  remedied.  If  a  case  involving  very  little 
difference  on  fact  is  before  a  Sheriff,  whv  should  not  he  or  the 
pui-suer  have  the  right  to  state  interrogatories,  and  get  admissions 
or  answer's  to  the.se  ?  If  a  defender  did  not  meet  these,  it  should 
be  made  statutory  that  no  answer  shall  imply  admission.  Such 
a  power  w^ould  exercise  a  beneticial  influence  in  causing  defenders 
to  be  more  straightforward  in  their  replies. 

The  sixth  division  of  the  code,  dealing  with  appeals  to  the 
Sheriff-Principal,  and  the  procedure  before  him,  need  not  be 
dwelt  upon.  No  new  enactments  would  be  necessary.  These 
are  found  principally  in  the  1853  and  1876  Acts. 

The  same  remark  may  be  made  on  the  next  division,  as  to 
appeals  to  the  Court  of  Session.  The  pi-ovisions  there  should  be 
a  repetition  of  those  in  the  1876  and  1877  Sheriff  Court  Acts  and 
the  Court  of  Session  Act.  It  would  be  too  much  to  hope  for  a 
return  to  the  old  law,  by  which  appellants  found  security  for 
costs  before  entering  the  Court  of  Session.  At  present,  the  facili- 
ties for  impecunious  debtors  wasting  the  money  of  their  creditors 
are  too  many.  As  we  said  in  an  earlier  stage,  the  tendency  of 
recent  legislation  has  been  favourable  to  dishonest  litigants  and 
debtors.  The  procedure  is  not  now  framed  to  checkmate  the 
schemes  of  such  parties  and  their  too- willing  agents. 

The  eighth  division  of  the  code  would  be  a  very  important  one 
— that  is,  the  division  relating  to  the  procedure  in  particular  forms 
of  action  founded  on  statutory  or  common  law  jurisdiction.  These 
would  fall  to  be  formulated  thus — The  procedure  in  actions  of 
multiplepoinding,  sequestration  for  rent,  actions  of  removing,  inter- 
dict, suspensions,  meditatioiie  fugcn  warrants,  poinding  of  the 
ground,  maills  and  duties,  and  petitions  for  choosing  curators. 
Now,  in  this  series  of  causes,  there  should  be  the  adaptation  of 
what  is  not  in  a  statute,  such  as  the  rules  as  to  interdict,  the 
provisions  found  in  most  of  the  Sheriff  Court  Acts  from  1838  to 
1877,  and  the  repetition  in  modem  language  of  the  old  Scotch 
Act  of  1555,  c.  35. 

The  ninth  division  would  deal  with  expenses  and  their 
ascertainment,  and  the  tenth  with  extracts  of  decrees,  and 
diligences  following  thereon.  On  this  latter  it  seems  to  us 
that  the  present  form  of  decree  in  the  Sheriff  Court,  as  well  as 
the  form  in  the  Coui*t  of  Session,  is  peculiarly  absurd.  To  a 
non-professional  pei'son,  it  requires  a  key ;  and  when  the  debtor 
puts  to  himself  the  question,  what  is  the  demand  made,  and 
when  must  it  be  implemented  ?  he  is  a  very  knowing  defender 
who  can  answer  these  /queries  after  reading  a  decree  or  charge. 
Surely,  that  which  the  debtor  is  recjuired  to  obey  should  be  put 
in  as  plain  language  as  possible.  Much  of  this  division  of  the 
Act  would  be  borrowed  from  the  Pei-sonal  Diligence  Act;  but 
regarding  arrestment  of  wages,  on  which  Mr.  Andei-son  did  good 
service  to  the  working  men,  their  eiiiployers  might  suggest  a 
further  improvement.  Why  not  prohibit  arrestment  of  all  wages 
or  salaries  at  and  below  £2  per  week  ?  The  working  classes 
should  not  have  credit;  they  well  know  what  they  have  to 
spend;  and  the  credit  system  is  an  abuse  in  dealings  between 
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ihem  and  shopkeepers.     The  club  syHteiii — a  most  baneful  one- 


wa.s  annihilated  by  the  limitation  of  the  Arrestment  Act,  and 
it  is  now  time  that  the  working  man — enjoying  untaxed  bread, 
beef,  sugar,  tea,  and  other  necessaries — ^should  be  compelled  to 
pay  cash.  The  credit  system  means  a  percentage  of  loss  to  the 
seller,  and  that  must  be  made  up  by  the  many  customers  who 
pay, — contributing  the  loss  of  the  few  who  fail. 

With  the  eleventh  division  of  the  code  we  reach  the  Small- 
Debt  juiisdiction  and  procedure.  The  Act  of  1  &  2  Vict,  is  a 
most  suitable  and  well-framed  measure ;  its  benefits  every  one 
admits;  and  the  work  done  in  our  Sheriff'  Small-Debt  Courts  will 
compare  favourably  with  that  of  any  similar  county  tribunal, 
either  in  England  or  Ireland.  We  suggest,  however,  that  the 
limit  under  the  Small-Debt  Acts  should  be  raised  to  £20,  and  the 
Debts  Recovery  Act  abolished.  Our  reasons  for  these  changes 
we  gave  in  last  paper.  The  existing  Small-Debt  Act  should  be 
re-written,  and,  with  care  and  a  desire  after  perspica<;ity,  its  length 
might  be  much  reduced. 

The  reader  is  aware  that,  by  the  1876  Act,  the  Commissary 
Court  and  the  Commissary  Clerks  were  abolished.  Some  of  the 
latter  still  act,  as  the  Government  did  not  think  fit  to  pension  these 
officials,  and  accordingly  on  that  matter  we  are  in  a  transition  state. 
The  statute  law  regarding  executry  procedure,  confirmations,  &c., 
is  contained  in  various  Acts ;  for  example,  in  the  Confirma- 
tion Act,  1856  (21  &  22  Vict.,  c.  56),  the  Sheriff"  Court  Act,  1876, 
the  Testate  Estates  Act,  1876,  and  the  Inland  Revenue  Act, 
1H81.  These  should  all  be  codified.  But  a  strange  anomaly 
exists.  The  rules  as  to  precedence  in  the  appointment  of  executors- 
dative  are  the  outgrowth  of  practice,  and  not  statutory.  It  is 
surely  time  that  a  code  of  procedure  should  state  thase  in  some 
such  way  as  this — "  The  f  oUowmg  shall  be  the  rules  of  precedence 
"  in  the  office  of  executor  to  a  deceased  person;  and,  subject  to  such 
"  rules,  the  Sheriff"  shall  appoint  as  executor-dative  to  the  estates 
"  of  persons  dying  without  having  named  executora  under  a  settle- 
"ment  or  testia>mentary  writing— (1)  General  disponee  or  general 
"  legatee ;  (2)  next  of  kin  in  their  order,  those  of  the  same  degree 
"who  apply  taking  office  jointly,  and  the  nearer  excluding  those 
"  of  more  remote  degree ;  (3)  the  widow;  (4)  the  creditors;  (5) 
"special  legatees;  and  in  the  case  of  subjects  of  foreign  states 
"  dying  domiciled  in  Scotland,  the  consul  or  vice-consul  of  the 
"foreign  states,  provided  there  be  no  other  person  lawfully 
"entitled  to  adininister." 

And  now,  to  draw  these  already  too  full  details  to  a  conclusion, 
^e  shall  advert  to  two  subjects  imder  the  final  division, — ^miscel- 
laneous,—of  the  code. 

The  privilege  of  the  poor*s-roll  is  a  valuable  one,  and  is  most 
t]imane.  But  evidently  the  members  of  the  legal  profession  were 
viewed  by  our  ancestors  as  like  the  scribes  of  old  "  which  bound 
"grievous  burdens"  on  their  brethren.  In  turn,  the  lawyers  were 
singled  out  to  bear  an  exceptional  burden.  Any  one  w^ho  can 
skew  that  he  is  too  poor  to  litigate  can  obtain  the  gratvi  services 
of  a  professional  lawyer.  It  is  not  so  much  as  a  burden  on 
the  lawyer,  as  in  its  results,  that  we  wish  some  alteration  of  the 
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law  on  this  head.  The  vast  majority  of  the  cases  which  are 
brought  on  the  poor's-roU  relate  to  the  aliment  of  natural  children, 
or  of  wives.  Tnese  never  yield  any  fees  to  the  pursuer's  agent, 
and,  in  turn,  he  depends  for  his  reward  on  another  class  of  cases 
on  the  poor's-roU,  viz.,  actions  of  damages  against  employers. 
Accordingly,  his  tendency  is  to  be  very  indiscriminate  in  raising 
such  cases,  as  he  well  knows  the  defender  can  always  pay  costs, 
and,  in  many  cases,  buys  up  an  ultimate  loss  by  compromising 
for  a  small  sum  and  expenses.  We  could  give  many  instances 
of  the  abuse  of  the  poors-roll  in  this  way,  but  we  forbear. 
Now,  might  it  not  be  possible  to  have  the  Parochial  Boards 
bound  to  pay  a  certain  annual  sum  for  the  conduct  of  2>oor  cases? 
This  would  be  actually  appljdng  the  rates  in  a  legitimate  manner. 
For  every  decree  obtained  in  an  aliment  case,  the  parochial 
authorities  get  some  benefit,  be  it  ever  so  little ;  the  pursuer,  if 
he  recovers  anything,  is  so  much  the  less  needing  parochial  aid. 
There  is  something  akin  to  this  in  the  medical  profession. 
The  parochial  authorities  are  bound  to  establish  medical  dis- 
pensaries where  necessary;  they  pay  medical  officers;  and,  in  the 
interest  of  public  health,  vaccination  is  performed  gratis, — ^the 
ratepayers  paying  for  the  professional  work  done. 

In  connection  with  Sheriff  Court  procedure,  w^e  may  be  per- 
mitted to  hint  that  some  improvement  might  be  introduced  as 
affecting  the  status  and  practice  of  the  Sheriff  Court  Bar.  The 
Law  Agents  Act  has  been  very  democratic  in  its  scope,  and  whether 
it  has  on  the  whole  benefited  the  profession  and  the  public  is  by 
no  means  certain.  But  what  we  point  at  is  that  in  its  machinery 
it  is  utterly  defective  in  punishing  unqualified  agents  and  grossly 
unprofessional  conduct.  It  is  true  that  the  Court  of  Session  has 
suspended  one  or  two  agents,  and  ordered  their  names  to  be  struck 
off  the  roll ;  but  the  Act  does  not  say  by  whom  its  machinery  is  to 
be  set  in  motion,  and,  in  fact,  it  is  not  set  in  motion.  There  are 
standing  on  the  register  of  Law  Agents  the  names  of  no  less 
than  ten  solicitors  in  Glasgow,  who,  during  the  last  ten  years, 
have  either  committed  crimes  for  which  they  have  been  convicted 
or  outlawed,  or  have  absconded !  Surely  some  index  expurga- 
torius  might  be  devised.  Then,  the  advertising  agent,  who 
possesses  no  other  qualification  than  unpudent  assurance,  should 
be  abolished.  These  matters  are  all  dealt  with  by  statute  in 
England,  and  why  should  we  not  have  some  similar  powers? 

We  would  conclude  these  papers  with  the  expression  of  the 
hope  that  it  will  be  our  privilege  to  see  the  introduction  of  a 
Sheriff  Court  Code ;  and  if  we  succeed  in  even  arousing  attention 
to  it  in  the  pi*ofessional  mind,  our  ])urpose  will  have  been  served. 
Let  us  close  with  the  words  of  Sheriff'  Dove  Wilson  in  his 
excellent  work  on  Sheriff*  Court  pix)cedui*e,  which,  until  a  code  is 
framed,  is  an  eminently  intelligent  guide  to  the  student  of  the 
subject: — "It  has  not  been  found  beyond  the  power  of  foreign 
"  Governments,  or  the  ability  of  foreign  jurists,  to  draw  up  codes, 
"  in  which  the  jurisdictions  of  all  the  Courts  and  their  mode  of 
*'  proceeding  are  set  out  in  clearness,  and  in  order.  There  is  no 
"  reason  creditable  to  our  Government,  or  to  our  profession,  why 
*we  have  not  now  a  code  of  procedure." 
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SMALL-DEBT  COURT  PROCEDURE. 

While  the  Ordinary  Sheriff  Court  has,  within  the  last  ten  or  eleven 

years,  had  its  jurisdiction  extended  and  its  procedure  improved  to 

an  extent  most  gratifjdng   to  those  interested  in  its  progress, 

another  important  branch  of  the  judicial  system — the  Small-Debt 

Court — ^has  for  nearly  50  years  pursued  the  tenor  of  its  way, 

practically  unaffected  by  statute,  and  apparently  unknown  to  or 

l)eneath  the  notice  of  those  amateur  Bill  makers  in  Parliament 

who,  with   a   light  heart,  pass   numerous   little  measures  that 

l)ecoine  interesting  from  the  number  of  decisions  necessary  to 
settle  what  their  provisions  are.     Excepting  a  slight  extension  of 
jurisdiction,  the  Small-Debt  Court  of  the  present  day  is  just  as  it 
always  has  been  since  1837,  when  the  Small-Debt  Act  at  present 
in  force  was  passed.     Now,  notwithstanding  the  gi*eat  advantages 
of  this  Court,  its  economy  and  despatch,  it  would  be  easy  to 
suggest  some  useful  changes  regarding  the  extent  of  its  juris- 
diction and  enlarging  the  right  of  appeal ;  but  the  object  of  the 
present  paper  is  more  to  point  out  how  certain  improvements,  in 
a  number  of  instances  merely  matters  of  judicial  arrangement, 
could  be  very  easily  made,  so  as  to  effect  an  incalculable  saving 
of  time  to  the  members  of  the  bar,  to  litigants,  and  still  more  to 
witnesses  who,  having  generally  little  interest  in  the  matter,  are 
more  aggrieved  than  the  others  when  their  attendance  under  a 
citation  involves  considerable  loss  of  time.      Although  a  number 
of  our  suggestions  apply  to   all  Small-Debt  Courts,  we  have 
particularly  in  view  the  Court  in  Glasgow.     Nearly  one-third  of 
the  whole  Small-Debt  summonses  taken  out  in  Scotland  are  issued 
at  Glasgow,  and  these  represent  more  than  a  third  of  the  total 
value.    There  the  actions  being  more  valuable,  the  rolls  heavier, 
the  witnesses  more  numerous,  and  time  more  valuable  than  in 
country  districts,  the  loss  of  "time  in  these  litigations  is  more 
severely  felt. 

Dealing  in  the  fii-st  place  with  this  loss  of  time,  we  would  offer 
the  following  suggestions : — 

I.  As  to  the  calling  of  the  Roll.  It  is  difficult  to  see  why  the 
time  of  a  Judge  should  be  wasted,  to  the  extent  of  80  or  40  minutes 
*t  each  sitting,  by  his  being  in  Court  at  this  a  purely  formal 
iiiatter,  where  his  presence  is  (juite  imnecessary.  There  can  be 
no  reason  why  the  roll  should  not  be  called  over  in  presence  of 
the  Clerk  of  Court,  and  all  formal  matters,  such  as  decrees  in 
ahaence,  continuations  of  consent,  &c.,  disposed  of  before  the 
arrival  of  the  Judge.  This  was  the  practice  under  section  81 
of  the  Court  of  Session  Act  of  1868  for  a  short  time,  in  the  case 
of  motions  before  a  Lord  Ordinary,  and  is  regularly  done  in  the 
County  Courts  in  England. 

II.  The  next  serious  matter  in  the  way  alluded  to  is  the  absence 
of  any  provision  for  giving  notice  of  a  defence.  At  present,  a 
pursuer  must  come  not  only  on  the  footing  that  the  defender  will 
be  present,  but  prepared  to  meet  every  possible  defence.  The  fact 
of  his  having  no  indication  of  or  being  unable  to  see  any  possible 
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defence  just  increases  his  difficulty.  If,  thinking  the  defender 
will  be  present,  he  attends  with  witnesses,  at  considerable  incon- 
venience, he  may  find  himself  with  a  decree  in  absence.  And  on 
the  other  hand,  if  he  assumes  there  will  be  no  defence,  or  can't  be 
any,  he  may  find  his  opponent  present  with  a  number  of  witnesses. 
If  the  Judge,  as  a  condition  of  giving  a  continuation  for  proof, 
orders  the  pursuer  to  pay  a  sum  to  account  of  the  other  side  s 
expenses,  it  is  hard  on  him,  where  he  could  not  tell  what  the 
defence  would  be  or  whether  there  would  be  any,  and  it  is  also 
hard  on  the  defender,  for  the  sum  allowed,  being  based  on  the 
Small-Debt  scale,  is  no  adequate  compensation  to  tne  witnesses  for 
the  time  lost.  On  the  other  hand,  the  Judge  may  in  the  circum- 
stances continue  the  case  without  any  allowance,  and  this  is  still 
harder  on  the  defender,  who,  knowing  what  his  defence  is  to  be, 
is  generally  held  bound  to  come  prepared  to  prove  it. 

This  matter,  from  the  great  number  of  cases  and  consequent 
large  number  of  witnesses,  becomes  really  a  serious  one,  and  could, 
it  is  thought,  be  very  easily  put  right,  by  making  a  defender 
bound  to  intimate  that  he  was  going  to  appear,  and  indicate  what 
his  defence  was.  This  matter  has  been  already  noticed  by  one  of 
the  Sheriffs  in  Glasgow,  who  made  the  suggestion  that  the  notice 
of  defence  might  be  sent  to  the  Sheriff-Clerk,  by  registered  letter, 
two  or  three  days  before  the  calling.  This  very  simple  expedient 
seems  all  that  is  required. 

This,  however,  would  require  the  interference  of  the  Legisla- 
ture ;  and  assuming  that  at  present  this  cannot  be  hopea  for, 
the  inconvenience  might  be  considerably  diminished  by  merely 
having  the  defence  stated  at  the  calling,  and  continuing  all  cases 
in  which  evidence  is  necessary  for  a  week  for  proof,  unless 
both  parties  are  agreed  that  the  case  should  then  be  disposed 
of.  This  system  of  continuation,  practised  in  some  Courts, 
prevailed  in  Glasgow  a  number  of  years  ago.  It  was,  we  under- 
stand, introduced  on  the  suggestion  of  one  of  the  present  Sheriff- 
Substitutes,  but  we  have  not  learned  the  reason  of  its  being 
discontinued.  It  certainly  was  an  improvement;  and,  while 
it  no  doubt  frequently  rendered  two  attendances  necessary,  it 
prevented,  in  a  good  many  instances,  the  fruitless  attendance  of 
witnesses  so  common  at  present.  No  doubt,  the  system  of 
intimating  a  defence  by  registered  letter,  by  making  in  general 
only  one  attendance  necessary,  is  much  more  desiiuble;  but 
assuming  no  alteration  under  an  Act  of  Parliament,  the  system  of 
continuation  is  the  utmost  that  can  be  done  by  the  Court  at 
its  own  hand,  and  certainly  would  lessen  the  inconvenience  very 
much  indeed. 

III.  As  the  procedure  is  at  present,  the  continued  cases  come 
up  at  the  very  end  of  the  roll.  We  would  suggest,  and  it  seems 
only  reasonable,  that  they  should  come  up  at  the  beginning — 
say  after  the  new  roll  is  called,or  at  a  fixed  hour,  whether  the 
new  cases  are  finished  or  not.  It  certainly  appears  hard  that 
parties  who  may  have  had  to  wait  a  considerable  time  the  first 
day,  should,  in  the  absence  of  an  important  witness  or  any  other 
good  reason  for  a  continuation,  be  kept  waiting  a  second  day 
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till  all  the  new  cases — ^generally  a  very  long  roll — are  disposed  of. 

rV.  We  think  the  Small-Debt  Court  might  be  held  oftener 
in  Glasgow — say  five  days  a  week  instead  of  three,  as  at  present. 
Just  now,  the  number  of  eases  on  each  day's  roll  is  almost 
invariably  over  100.  They  frequently  run  up  to  200,  and  at 
tenn  time,  or  when  a  holiday  has  prevented  one  of  the  usual 
Courts  beinff  held,  the  roll  is  sometimes  as  high  as  300.  From 
the  Judicial  Statistics,  we  find  that  the  number  ot  summonses  taken 
out  in  Glasgow  dui-ing  1883  was  16,723,  or  an  avei-age  of  about 
110  new  cases  on  each  day's  roll.  Devoting  two  hours  to  calling 
the  roll,  arranging  continuations,  and  disposing  of  cases  where 
the  issue  is  trifling,  it  requires  only  ten  cases  of  half-an-hour's 
duration  to  bring  the  Court  on  to  a  pretty  late  hour.  Now, 
in  any  case  involving  proof,  half-an-hour  is  easily  taken  up,  and 
ten  cases  of  this  duration  is  a  very  small  proportion  out  of  110. 
The  number,  however,  requiring  more  than  half-an-hour  for 
their  disposal  is  really  larger  than  this,  and  the  time  consumed 
even  longer ;  but  taking  it  as  we  state,  the  sists  are  reached 
at  five  o'clock,  and  after  they  are  disposed  of,  the  continued 
cases  get  their  turn.  It  hardly  requires  any  further  observation 
to  give  an  idea  of  the  time  lost  by  every  one  engaged  while 
waiting  till  these  c&ses  are  reached. 

Apart  from  these  considerations,  it  is  difficult  to  imagine  a 
more  harassing  po.sition  for  a  judge,  than  sitting  for  something 
like  seven  hours  at  a  stretch  in  a  crowded  coul't,  where  at  times 
it  is  difficult  to  hear  what  the  witnesses  or  agents  are  saying,  and 
deciding  cases  where,  from  the  frequent  absence  of  agents  and 
the  confusion  of  the  parties,  it  is  often  almost  impossible  to  get 
at  the  facts,  or  even  the  matters  really  in  dispute.  If  the  Courts 
were  increased  to  five  a  week,  the  inconvenience  would  be  con- 
siderably reduced.  The  new  cases,  taking  the  average,  would 
be  66  instead  of  110,  and  litigants  would  have  a  better  idea  of 
when  their  cases  would  be  reached,  and  in  any  event  would  get 
away  much  earlier. 

V.  A  desirable  arrangement  would  be  that  cases  in  which  agents 
appear  should  be  continued  to  a  fixed  hour,  either  in  Court  or  in 
chambers.  At  present,  an  agent  having  a  case  some  way  from 
the  beginning  of  the  roll  is  lucky  if  it  is  reached  within  two  hours 
after  his  appearance,  and  if  it  is  continued,  the  same  amount  of 
time  is  again  lost  by  him.  His  client  and  witnesses  generally 
are  worse  off  in  this  respect,  from  having  to  come  early  in  case 
*he  roll  should  be  gone  through  more  (}uickly  than  was  anti- 
cipated. 

VI.  At  the  earliest  time  possible,  we  think  there  should 
^  an  enactment  that  parties  having  a  place  of  business 
^thin  the  territorv  should  be  subject  to  the  juris- 
diction of  the  Small-Debt  Court  of  the  County  in 
^hich  that  place  of  business  is.  In  ordinary  actions, 
^y  the  provisions  of  the  Sheriff  Court  Act  of  1876,  a  person 
carrying  on  a  trade  or  business,  and  having  a  place  of  busi- 
ness, is  subject  to  the  jurisdiction  of  the  Sheriff  of  the  County 
ia  which  his  place  of  business  is,  and  service  may  be  made  at 
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his  place  of  business.  The  Citation  Amendment  Act  of  1882 
provides  that  any  summons  may  be  executed  by  a  copy  being 
posted  to  the  defender  s  place  of  business,  but,  in  the  absence  oi 
any  provision  similar  to  that  of  sec.  46  of  the  Act  of  1876,  this 
can  only  mean  that  service  may  be  made  there  in  this  way  if 
there  is  jurisdiction.  It  seems  desirable  that  the  provisions  of 
the  Act  of  1876  on  this  point  should  be  extended  to  the  Small- 
Debt  Coui-t. 

But  we  see  no  reason  why  this  ground  of  jurisdiction  should 
not  be  further  extended,  so  as  to  subject  to  the  jurisdiction  of 
the  Small-Debt  Court  or  any  other  branch  of  the  Sheriff*  Court 
those  engaaed  in  a  place  of  business,  say  a  clerk  in  an  office  or 
an  artisan  in  a  work.  The  Court  of  the  place  where  the  defender 
is  at  work  is  generally  more  convenient  for  him  than  that  of  his 
residence,  as  in  the  frequent  case  of  one  employed  in  Lanarkshire, 
but  resident  in  the  portion  of  Glasgow  in  Renfrewshire.  Here, 
in  the  absence  of  any  special  grounds  of  jurisdiction,  the  creditor 
and  debtor  are  obliged  to  go  to  Paisley  to  have  the  dispute  settled; 
while  the  defender,  and  probably  also  the  pui'suer,  are  both  at 
work  within  the  Lanarkshire  jurisdiction,  and  on  the  ground  of 
convenience  would  genei*ally  prefer  to  attend  that  Court. 

VII.  Another  question  is  that  of  an  allowance  to  procuratoi's. 
It  seems  only  fair  that,  when  a  party  employs  a  law  agent  in  a 
contested  case,  where  such  employment  is  advisable,  he  should,  if 
successful,  be  entitled  to  recover  a  reasonable  portion  of  his  agent  s 
fee  from  the  other  side.  The  principle  of  an  unsuccessful  litigant 
being  saddled  with  the  accoimt  of  his  opponent  s  lawyer,  so  far  as 
reasonable  in  the  circumstances,  is  recognised  in  every  other  Court, 
and  there  seems  no  sufficient  reason  why  it  should  not  also,  to  a 
limited  extent,  prevail  in  the  Small-Debt  Court.  If,  where  expenses 
were  awarded  against  a  party,  these  included,  in  the  Judge  s 
discretion,  a  fixed  fee  to  the  agent,  say  of  £1  Is. .  or  £2  2s., 
it  would  diminish  the  sum  which  the  successful  litigant  would  be 
out  of  pocket,  and  would  also  tend  to  prevent  frivolous  actions 
being  brought  and  untenable  defences  being  stated. 


^itiratun. 


Manual  of  thb  Agricultural  Holdings  (Scotland)  Act,  1883, 
with  Explanatory  Notes,  Forms,  Tables,  *kc.  Compiled  by 
David  Philip,  S.S.C.     Edinburgh  :  Buniess  &  Co. 

The  experience  yet  obtained  of  procedui*e  under  this  Act  has 

not  been  sufRcientlv  extensive  or  varied  to  enable  an  exhaustive 

text-book  on  the  subject  to  be  compiled ;  but  while  the  matter 

is  in  what  we   may  call   the  experimental   stage,   Mr.  Philip's 

Manual  will  be  found  to  be  of  great  service  to  all  who  have  to 
do  with  claims  under  the  Act.  The  notes  on  the  various  sections 
are  clear  and  intelligent,  and  the  summary  of  the  proceedings  in 
Parliament  while  the  Act  was  being  passed  will  be  a  valuable 
guide  in  inteiTpreting  some  of  the  points  on  which  doubts  and 
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differencas  of  opinion  are  likely  to  arise  until  these  are 
permanently  fixed  by  decisions,  either  by  arbitei*s  or  the  Courts. 
As  experience  of  the  working  of  the  Act  expands,  Mr.  Philip,  we 
hope,  will  extend  his  Manufid  to  keep  pcuje  with  it,  and  establish 
it  as  an  authority  on  a  statute  that  will,  much  more  than  most, 
require  for  its  complete  exposition  a  careful  digest  of  the 
proceedings  of  the  judges  by  whom  it  is  to  be  administered.  In 
the  appendices  will  be  found  much  information  on  matters  that 
have  a  bearing  on  the  Act,  including  a  report  by  Dr.  Aitken  on 
the  compensation  to  be  given  for  improvements  derived  from  the 
application  of  manures  and  consumption  of  feeding  stuffs. 


€vixxmt  Itotes. 


The  Winter  Session  in  the  Law  Courts  has  closed  without  any 

appearance  of  improvement  in  the  state  of  business,  either  in  the 

Supreme  Court  in  Edinburgh,  or  in  the  Local  Courts.     With  the 

general  dulness  in  trade  and  commerce  the  legal  profession  is 
quite  in  sympathy,  and  so  far  as  can  be  judged  at  present,  there 
is  no  indication  of  any  speedy  revival. 

The  question  which  Sheriff  Orphoot  has  been  so  persistently 
agitating,  and  on  which,  at  last,  at  the  recent  North  British 
Railway  Meeting,  he  has  managed  to  score  a  success,  Ls  one  which 
deserves  more  attention  from  the  legal  profession  in  Scotland 
than  it  has  hitherto  received.  There  is  no  reason,  so  far  as  out- 
siders can  see,  why  Scotch  railway  disputes,  like  any  other  dis- 
putes involving  the  interposition  of  lawyers,  should  not  be  settled 
at  home,  and  w^ith  the  assistance  of  professional  men  here^  instead 
of  being  taken  to  London  and  adjudicated  upon  there,  at  a  much 
greater  expense,  and  with  no  compensating  advantage  as  to 
soundness  of  decision  that  has  yetbe  en  pointed  out.  No  doubt, 
railway  managers  and  officials  prefer  the  present  system  of  trans- 
acting such  business  in  London,  where  they  are  beyond  the  risk 
of  troublesome  interference  or  influence  by  interested  share- 
holders; but  as  a  matter  of  economy  and  prudent  management,  it 
^^ight  be  well  to  have  a  large  part  at  least  of  such  work  done 
TOhin  our  own  Courts,  or  by  other  tribunals  in  our  midst. 
Railway  officials,  however,  it  may  be  remarked,  are  not  the 
oiJy  sinners  in  this  respect.  We  should  like  to  know  what 
possible  reason  can  be  given  for  holding  an  expensive  inquiry  at 
Westminster  in  order  to  ascertain  the  value,  if  any,  of  a  piece  of 
foreshore  ground  at  Erskine  Ferry,  on  the  Clyde.  Surely,  such  a 
niatter  could  have  been  more  appropriately  and  satisfactorily 
dealt  with  on  the  spot  by  parties  having  the  advantage  of  local 
'^owledge  and  experience.  The  present  system  of  Private  Bill 
legislation  also  raises  questions  of  the  same  kind.  Why  should 
ftli  Scotch  business  of  this  class  be  dragged  off  to  be  disposed  of 
in  London,  when  it  could  be  much  more  cheaply,  and  we  will 
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venture  to  say,  very  much  more  satisfactorily  and  fairly  treated 
at  home? 


Many  interesting  points  in  agricultural  law  are  likely  to  arise 
in  the  course  of  References  under  the  Agricultural  Holdings  Act. 
To  a  certain  extent,  these  may  find  their  way  into  the  Sheriff 
Court,  under  the  appeal  allowed  by  the  20th  section  of  the 
statute ;  but  the  right  of  appeal  being  restricted,  several  import- 
ant legal  questions  may  be  raised  and  elaborately  discussed,  only 
to  be  disposed  of  by  the  somewhat  crude  tribunal  of  the  statutory 
referees  or  oversman.  In  no  case,  so  far  as  at  present  appears, 
can  any  question  so  raised  be  set  at  rest  by  a  judgment  of  the 
Supreme  Court.  A  rather  nice  point  as  to  the  tenant's  right  to  a 
way-going  sale  of  produce,  in  the  face  of  an  express  obligation  to 
consume  the  produce  on  the  holding,  was  raised  in  the  reference, 
reported  in  our  last  number,  between  Mr.  Gardiner,  the  out-going 
tenant  of  the  farm  of  Chapelbank,  on  the  Gask  estate,  and  his 
landlord,  Mr.  Oliphant.  The  landlord,  as  we  then  repoiied,  made 
a  counter  claim  of  £102,  in  respect  of  the  tenant  having  sold  off 
a  quantity  of  hay  during  the  last  year  of  his  occupancy,  instead 
of  having  consumed  it  on  the  holding,  as  stipulated  in  the  lease. 
It  came  out  in  the  evidence  that  the  tenant  had,  at  his  way-going 
sale,  disposed  of  1937  stonas  of  old  hay,  and  3284  stones  of  the 
hay  of  the  last  crop.  The  clause  in  the  lease  on  which  the  land- 
lord relied  was  in  the  following  terms : — "  The  tenant  shall  use 
"  and  consume  the  whole  of  the  hay,  sti-aw,  and  turnips  that  shall 
"  be  raised  on  his  farm  in  and  upon  the  same."  It  was  pled  for 
the  tenant,  on  the  authority  of  the  case  of  Lord  Elihavk  v.  Scoff, 
February  1, 1884, 11  Rettie  494,  that,  notwithstanding  the  express 
terms  of  the  obligation  to  consume,  he  was  entitled  to  sell  the  hay 
of,  at  least,  the  way-going  crop,  inasmuch  as  it  was  impossible  for 
him  to  consume  it  between  the  time  of  hay  harvest  and  the  term 
of  removal,  which  was  the  following  Martinmas.  It  was  further 
pled  that  the  circumstances  of  the  case  and  the  other  clauses  in 
the  lease,  as  well  as  the  precise  terms  of  the  obligation  itself, 
favoured  the  application  oi  the  principle  laid  down  m  Elibank's 
case,  in  preference  to  that  applied  in  the  earlier  cases  of  Duke  of 
Roxhiirghe  v.  Roheiion,  July  17,  1820,  2  Bligh  156,  and  Gordon 
V.  Rohertsmh  May  19,  1826,  2  W.  &  S.  146.  The  landlord  eon- 
tended  for  the  rule  applied  in  these  earlier  cases.  The  oversman 
(a  practical  farmer),  on  whom  the  whole  reference  was  ultimately 
devolved,  decided  (under  the  advice  and  guidance  of  the  SherifF- 
Clerk  of  Perthshire,  who  had  been  appointed  clerk  in  the 
reference)  substantially  in  favour  of  the  tenant,  holding  that  the 
principle  established  in  Elibank's  case  was  applicable  to  the  cir- 
cumstances disclosed  in  the  reference.  The  landlord,  at  the  same 
time,  was  allowed  a  small  sum  in  reduction  of  the  tenant's  com- 
pensation, as  being  the  manurial  value  of  the  old  hay  sold  off  the 
farm.  The  point  is  imdoubtedly  a  nari-ow  one,  though,  looking 
to  the  frequency  of  such  obligations  in  agricultural  leases,  it  is  of 
much  practical  importance  to  tenants  at  their  out-going,  and  it 
would  have  been  a  fair  question  for  the  determination  of  the 
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Sheriff  on  appeal.  We  understand,  however,  that  the  oversman's 
award  has  been  acquiesced  in  by  the  parties. 

A  distinction  of  great  nicety  was  drawn  both  by  Lord  Young 
and  Lord  Craighill,  in  giving  judgment  in  Elibank*s  case,  between 
the  form  of  the  obligation  to  consume  in  that  case  and  in  the  two 
earlier  cases,  both  of  which  went  to  the  House  of  Lords,  and,  as 
has  been  indicated,  were  decided  in  favour  of  the  landlord.  In 
the  Roxburghe  case,  and  also  in  that  of  Gordon,  the  obligation 
was  what  was  termed  inipersonid — that  Ls  to  say,  the  tenant  did 
not  in  express  terms  bind  himself  to  consume  the  produce,  but 
the  proN-ision  was  that  the  produce  should  he  consumed  on  the 
ground;  while,  in  the  case  of  Elibank,  the  tenant  expressly  bound 
himself  to  consume.  It  is  a  matter  of  no  small  difficulty  to  appre- 
ciate 80  exceedingly  fine  a  distinction ;  but,  though  there  were 
other  elements  oi  difference,  this  appeared  to  be  in  reality  the 
turning  point  in  the  case,  and  what  enabled  the  Court  to  set 
aside  the  paramount  authority  of  two  House  of  Lords'  judgments. 
It  appears  that  Lord  Chancellor  Eldon,  in  giving  judgment  in  the 
Roxburghe  case,  hinted  at  the  possibility  of  such  a  distinction ; 
and  the  Judges  of  the  Second  Division  in  Elibank's  case  laid 
stress  on  this  dictum  in  distinguishing  between  the  two.  On  the 
other  hand,  in  the  case  of  Ureig  v.  Mackay,  July  20,  1869,  7 
Macph.  1109,  which  dealt  with  an  obligation  to  apply  to  the 
holdW  the  manure  made  thereon.  Lord  Cowan,  referring  to  the 
Lord  Qiancellor's  dictum,  said  he  could  not  appreciate  the  dis- 
tinction. We  suspect  the  real  ratio  decidendi  in  the  case  of 
Elibank  was  that  growing  tendency  in  our  Courts  to  make  strict 
rules  of  law  bend  to  considerations  of  clear  equity,  and  no  such 
microscopic  distinction  would  have  been  sought  for  had  the  two 
authoritative  cases  been  merely  Court  of  Session  judgments.  It 
will  be  interesting  to  watch  the  further  development  of  the 
principle. 

ftotes  from  (ffbinburgj^. 

Parliament  House,  March  ^30,  1885, 

An  unprecedentedly  poor  session  has  at  last  come  to  an  end. 
Those  who  sweep  the  classic  floor  are  scattered  far  and  wide.  It 
Ls  not  always  wise  to  "  put  on  a  poor  mouth,"  but  it  is  an  un- 
deniable fact  that  the  winter  session  of  1884-85  will,  imless  we 

go  from  bad  to  worse,  be  remembered  as  the  lowest  ebb  in  the 
legal  world.  The  best  income  made  last  year  was,  according  to 
report,  not  much  more  than  half  what  was  the  case  ten  years  ago. 
However,  every  one  looks  forward  to  a  Land  Act  and  a  Land 
Court  to  give  new  life  to  business. 

In  the  meantime,  the  views  which  have  been  canvassed  in 
London  about  a  Legal  Dispensary  have  been  repeated  here.  The 
society  journals  took  the  question  up  very  hotly,  after  the  law 
societies  found  it  impracticable,  but,  of  course,  those  prints  made 
nothing  of  it.     Here  the  proposal  has  been  regarded  with  great 
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good  humour,  but  no  favour.  Supposing  such  a  thing  possible,  it 
is  considered  certain  that  everybody  under  the  shade  of  poverty 
would  resort  to  the  dispensary,  and  that  if  the  dispensar  dispensed 
wrong  or  unworkable  advice,  application  would  be  made  by  the 
pauper  to  get  the  benefit  of  the  Poors'  Roll  to  pursue  an  action  of 
damages  against  him. 

There  is,  I  need  hardly  say,  great  dissatisfaction  with  the 
present  conditions  under  which  poor  litigations  are  conducted — 
a  dissatisfaction  which  has  been  embittered  by  the  case  of 
Stevens,  reported  last  month  in  your  Appeals,  in  which  a  man, 
with  a  respectable  income  and  a  horse  and  cart,  was  put  in 
forina  pauj^eins  to  appear  against  his  wife.  Cei'tainly,  in  view 
of  the  compulsitor  put  on  agents  to  conduct  poor  cases  for 
nothing,  no  one  can  comprehend  why  restrictions  should  be  put 
upon  them  any  more  than  upon  advocates  or  doctors  in  the 
matter  of  exacting  what  fees  they  may  bargain  for. 

The  jury  trials  with  which  the  session  closed  were  more  than 
usually  numerous,  but  comprised  not  a  single  case  of  substance. 
Perhaps  the  most  interesting,  from  a  popular  as  well  as  a  legal 
point  of  view,  was  that  of  Ba^s,  Ratclife  <k  Gretton  v.  Buchanan, 
in  which  the  great  Burton  brewers  vindicated  their  right  to  a  trade 
mark  as  well  known  as  their  name.  Some  very  interesting  facts 
as  to  the  chemical  qualities  of  beer  were  elucidated ;  and  the  case 
was,  besides,  remarkable  as  affording  one  of  those  clear,  forcible, 
and  masterly  analyses  of  evidence  for  which  the  Lord  President 
is  renowned,  and  in  which  he  has  no  equal. 

On  Monday  of  last  week  Lord  M'Laren  presided  for  the  first 
time  in  the  Justiciary  Court, — the  principal  delinquents  ari-aigned 
being  an  Edinburgh  banker  and  one  from  Dundee.  His  Lord- 
ship's appointment  has,  I  may  say,  given  great  satisfaction,  for 
in  addition  to  a  clear  head  and  singularly  well-balanced  mind,  he 
has  shown  himself  to  be  possessed  of  an  eminently  appropriate 
and  graceful  style.     His  judgments  are  rarely  reversed. 

The  appointment  of  Mr.  J.  A.  Reid  as  Advocate-Depute  makes 
the  eighth  appointment  of  the  kind  by  the  present  Government. 
With  a  reasonable  share  of  other  patronage,  this  shows  that  the 
Liberals  have  been  rather  in  luck.  Mr.  J.  J.  Reid  was  appointed 
Queen's  Remembrancer ;  Mr.  Moncreiff*,  Sheriff*  of  Renfrew ;  Mr. 
Rutherfurd,  Sheriff-Substitute  of  Edinburgh;  and  Mr.  Brand, 
Sheriff"  of  Ayr — all  appointments,  in  round  numbers,  worth  about 
£1000  a  year.  In  succession  to  Mr.  Guthrie,  Mr.  Patten  has  been 
made  "  boots,"  an  office  which  is  now  to  be  held  for  six  monthly 
terms. 

A  movement  is  at  present  on  foot  to  have  the  Assistant  Clerk 
of  the  Bills  placed  on  an  equal  footing  with  the  Assistant  Depute- 
Clerks.  The  movement  is  not  a  day  before  its  time,  for  the 
work  performed  by  the  ofl[icial  in  question  is  more  unremitting 
and  greatly  more  important  than  that  of  the  gentlemen  who 
receive  a  third  more  salary. 

Mr.  J.  P.  Coldstream,  Assistant  Clerk,  has  got  leave  of  absence 
for  six  months,  and  his  place  is  to  be  filled  by  Mr.  J.  W.  Ferguson, 
clerk  to  Lord  Shand. 
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THE  FUSION   OF  THE  LEGAL  PROFESSION. 

Ix  attempting  to  write  about  this  important  and  difficult  subject, 
we  begin  with  a  disclaimer  of  fixed  and  unalterable  opinions  upon 
any  point.     We   are   certain   only   of  this,   that   whether  the 
present  arrangements  are  upon  the  whole  advantageous  or  not, 
they  do  not  recommend  themselves  to  the  general  opinion  of  the 
country,  and  are  not  in  harmony  with  the  course  of  modem 
business  or  affairs.     But  in  regard  to  the  specific  changes  to  be 
recommended,  we  merely  discuss  in  a  tentative  spirit  a  situation 
which  a  large  part  of  the  public  regard  as  unsatisfactory,  and 
which  may  or  may  not  be  capable  of  improvement.     It  must  be 
confessed  by  the  opponents  of  what  is  called  the  monopoly  of  the 
Bar  that  the  existing  bisection  of  the  profession  answers  to  a 
natural  division  of  labour  which  will  continue  to  exist  under  anv 
possible  re-arrangement,  and  which  does  exist  in  the  countries 
where  the  formal  distinction  between  advocate  and  agent,  or  bar- 
rister and  solicitor,  is  ignored.     Nay,  it  is  a  natural  division  which 
prevails  in  a  very  marked  form  within  Scotland  itself,  where,  in  the 

more  important  local  Courts,  the  forensic  business  which  is  open  to 
every  law-agent  is  practically  conducted  by  men,  most  of  whom 
can  be  clearly  marked  off  and  distinguished  from  those  who 
confine  themselves  to  the  consulting  and  conveyancing  work  of 
their  offices.  Among  us  the  question  presents  itself  in  this  way, 
that  the  artificial  distinction  between  the  Faculty  of  Advocates 
and  the  rest  of  the  profession  coincides  neither  with  the  require- 
ments of  business  nor  with  the  actual  demarcation  effected  by 
the  natural  selection  of  professional  experience  and  practice.  It 
Is  notorious  that,  while  the  wealth  and  population  of  Scotland 
have  enormously  increased  since  the  beginning  of  the  nineteenth 
century,  and  the  litigious  business  of  thfe  country  has  naturally 
increased  with  them,  the  number  of  cases  in  the  Supreme  Court 
has  very  much  diminished  (a).  The  obvious  reason  is  that  the 
diffiision  of  intelligence,  education,  and  wealth  throughout  the 

Erovinces  has  gradually  caused  the  growth  and  improvement  of 
)cal  Courts  of  civil  jurisdiction  which  have  been  convenient  to 
the  public,  and  have  acquired  such  confidence  and  consideration 

(«)  We  do  not  paose  to  find  and  give  the  figureB  which  would  prove  and  enforce 
this  pOBtioQ,  which  is  undeniable,  bat  we  shiS^l  be  glad  if  some  correspondent  will 
fah  ovilican  blia«>book8  and  pamphlets  the  statistics  of  this  subject. 

2s 
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OS  are  not  always  accorded  to  the  Court  of  Session  itself.  To 
these  local  Courts  more  than  all  the  increment  of  litigious  business 
has  gravitated,  leaving  to  the  Court  of  Session  only  appellate 
business,  a  few  cases  taken  there  by  the  preference  of  wealthy 
suitors  or  their  advisers  for  a  superior  and  more  stately  or  more 
expensive  Court,  and  certain  classes  of  disputes  which,  for 
reasons  which  no  longer  exist,  were  long  ago  appropriated  to  the 
metropolitan  tribunal.  The  reason  for  this  desertion  of  the 
Edinburgh  in  favour  of  the  Sheriff  Courts,  so  far  as  it  does  not 
lie  in  the  superior  economy  and  convenience  of  the  latter,  is  to  l)e 
found  not  more  in  tlie  improvement  of  the  status  and  quality  of 
the  rasident  judges  than  in  the  efficiency,  ability,  and  learning  of 
the  provincial  procurators  (6) ;  and  it  is  natural  that  these  gentle- 
men and  their  clients  should  be  sceptical  as  to  the  justice  and 
expediency  of  the  professional  rules  which  compel  them  to 
employ  a  different  class  of  lawyers  when  an  appeal,  or  the  nature 
of  the  cause,  or  any  other  reason,  requires  them  to  resort  to  the 
Supreme  Court. 

Let  us  briefly  consider  the  argument  in  favour  of  the  existing 
system,  keeping  in  mind  that  the  presumption  (if  there  be  any) 
in  favour  oi  an  existing  institution  is,  in  this  case,  counterbalanced 
by  the  general  presumption  for  freedom. 

The  privileges  of  the  Bar  are  confen'ed  on  it  (it  may  be  said) 
for  the  purpose  of  maintaining  a  learned  and  cultivated  claas  of 
lawyers,  whose  moral  tone,  training,  and  experience  in  forensic 
work  guarantee  to  any  one  of  the  public  the  power  of  engaging 
the  services  of  an  advocate  on  whose  character,  learning,  ajid 
forensic  ability  he  can  thoroughly  rely.  Nothing  is  farther  from 
our  thoughts  than  to  disparage  the  Faculty  of  Advocates,  the 
services  of  whose  members  to  the  law,  the  learning,  and  the 
general  well-being  of  the  country  have  been  invaluable.  We 
do  not  deny  that,  as  a  body,  it  is  superior  in  culture, 
learning,  and  ability  to  the  other  legal  bodies  in  Scotland.  Its 
history,  and  the  privileges  which  it  possesses,  attract  to  it  not 
only  those  who  have  means  and  leisure  for  the  more  thorough 
study  of  jurisprudence,  but  thase  whose  ability  justifies 
them  in  seeking  the  highest  prizes  of  the  profession.  But 
the  questions  remain,  whether  the  Faculty  fulfils  its  function 
of  providing  a  suflScient  number  of  able  advocates  for  the 
demands  of  the  public;  and  whether,  if  it  does  so,  the  end  is 
attained  without  injustice  and  inconvenience  to  the  rest  of  the 
profession  and  to  the  public  ? 

We  have  heard  no -small  complaint  for  many  years  of  the 
falling-off  of  business  in  the  Parliament  House,  and  we  have 
been  told  on  very  high  authority  that  the  whole  work  of  the 
Court  of  Session  might  be  eflSciently  done  by,  we  do  not 
like  to  say  how  few  judges,  in  place  of  the  thirteen.  And 
the  argument  for  the  reduction  of  the  number  of  judges  was 
fortified  by  the  allegation,  which  has  never  been  refuted,  that 
the  number  of  counsel  in  extensive  practice  is  seldom  large 

(h)  This  old  Scots  tenn  might  well  be  used  popularly,  as  it  is  in  leg^  procedure, 
to  distinguish  law-agents  who  practise  in  these  Courts  from  law-agents  who  do  not. 
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enough  to  furnish  good  men  for  thirteen  judgeships.  We  do  not 
pause  to  inquire  into  the  exact  amount  of  truth  contained  in 
this  allegation,  or  into  its  relevancy  in  the  controversy  in  which 
it  was  brought  forward.  It  will  not  be  disputed  that  thase  who 
are  promoted  to  the  Bench  are  sometimes  wanting  in  the  educa- 
tion, the  learning,  the  experience,  the  character,  or  the  intellectual 
capacity  required  for  that  high  position.  Further,  it  must  be 
conceded  that  it  is  long  since  members  of  the  Faculty  of 
Advocates  have  been  sent  down  to  the  provinces,  both  as  Sheriffs- 
Substitute  and  Sheriffs-Principal,  who  were  injferior  in  culture 
and  breeding,  or  in  legal  qualifications,  to  many  of  the  local 
writers  in  their  counties. 

If  these  are  facts — and  we  are  prepared  to  go  further 
into  the  matter  if  they  are  denied — it  is  tolerably  clear 
either  that  the  Faculty  of  Advocates  is  not  sufficient  at 
the  present  day  for  the  functions  assigned  to  it,  or  that  the 
admimstration  of  patronage  is  injudicious,  or  that  both  these 
propositions  are  true.  We  cannot  defend  the  principle,  or 
rather  the  want  of  principle,  which  has  always  been  too  con- 
spicuous in  the  distribution  of  judicial  appointments;  but  the 
cases  to  which  we  refer  are  so  numerous  that  it  is  difficult  not  to 
refer  the  evil,  in  part  at  least,  to  a  failure  of  the  Faculty  to 
supply  fit  men.  Perhaps  it  would  be  more  correct  to  refer  it  to 
the  failure  of  Lord  Advocates  to  find  fit  men  within  the  Bar ; 
for  it  is  certain  that  there  are  many  Mdthin  its  ranks  more 
competent  in  every  way  than  those  who  have,  in  two 
cases  out  of  four,  been  chosen  for  promotion;  but  for  one 
reason  or  another, — partly,  perhaps,  because  there  is  not  work 
enough  to  allow  all  the  competitors  to  show  their  points,  or  to  gain 
the  necessary  experience, — these  men  do  not  come  to  the  front, 
or  are  the  victims  of  that  "  cold  obstruction  "  which  only  a  few, 
like  Lord  Deas,  are  strong  enough  to  overcome. 

It  Ls  enough  for  our  case  tnat  the  right  men  are  not  got 
in  the  ranks  of  the  Edinburgh  Bar,  and  that  there  are  many 
better  men  in  the  other  branches  of  the  profession  than 
those  who  are  frequently  selected ;  and  that  the  Bar,  or 
rather  the  two  or  three  score  of  men  who  practise  or  walk 
for  practice  in  the  Parliament  House,  are  a  privileged  class 
of  waiters  on  Providence,  whose  living  depends  partly  on  their 
prospect  of  getting  fees  by  ability,  connection,  or  chance,  and 
partly  on  the  health  and  longevity  of  the  present  occupants 
of  judicial  offices.  At  present,  the  inferior  but  not  least 
important  grades  of  judicial  office  are  nominally  open  to 
the  lower  branch  of  the  profession,  but  for  various  reasons 
they  are  rarely  given  to  any  but  advocates ;  and  the  prejudice  in 
favour  of  the  small  group  of  practising  advocates  is  so  strong 
that  promotion  from  the  inferior  judgeships  to  the  bench  of  the 
Court  of  Session  is  by  law  impossible  to  the  ablest  local  judge 
who  is  not  an  advocate,  and,  according  to  existing  practice  and 
understanding,  cannot  be  won  by  the  most  distinguished  services 
and  ability  on  the  part  of  one  who  is  an  advocate,  except  on 
condition  of  giving  up  office  and  returning  to  the  Parliament 
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House,  at  the  risk  of  reputation,  position,  and  money  (c).  The 
inference  from  what  has  been  said  in  regard  to  judicial  appoint- 
ments of  all  kinds  appears  to  be  that,  if  the  area  of  selection  were 
extended,  the  distribution  of  patronage  would  probably  be  cleaner, 
fairer,  and  more  advantageous  to  the  public  service,  by  reason 
both  of  the  larger  area  of  choice,  and  of  the  greater  general 
interest  that  would  be  taken  in  appointments  that  were  no 
longer  the  perquisites  of  a  small  club  in  Edinburgh. 

The  opening  of  the  profession  of  advocacy  to  every  qualified 
lawyer  Ls  a  question  of  still  more  importance  than  that  of  eligi- 
bility for  judicial  offices,  and  ought,  perhaps,  to  have  taken  prece- 
dence of  it.  The  most  striking  anomaly  in  the  present  position 
is  that  there  are  not  half-a-dozen,  but  a  score,  of  lawyers  in 
Glasgow  alone  who  are  able  to  hold  their  own  in  legal  argument 
with  almast  any  counsel  at  the  Bar ;  and  that  of  these,  perhaps 
one-half  possess  not  only  the  learning  and  ability,  but  almast,  or 
altogether,  the  expertness  and  dexterity  which  much  forensic 
experience  can  alone  bestow.  And  if  there  be  so  many  in  Glas- 
gow, which  we  name  because  it  must  always  fix)m  its  bigness 
present  the  most  striking  instances  of  the  grievances  of  which 
we  are  writing,  there  must  l)e  at  least  thrice  as  many  scat- 
tered over  the  rest  of  Scotland.  It  is  a  moderate  computation  if 
we  say  that  there  are  80  or  100  lawyers  outside  of  the  Faculty  of 
Advocates  whose  education,  experience,  and  ability  put  them  on 
a  par  in  all  forensic  qualifications  with  five  out  of  six  of  the  men 
now  in  daily  practice  in  the  Outer  House,  and  that  some  of 
these  are  able  to  cope  with  even  the  best  mettle  in  the  Parliament 
House.  We  appeal  to  any  one  who  has  listened  to  the  better 
pleaders  in  the  provincial  Courts  whether  the  points  are  not  often 
better  and  more  clearly  made,  whether  the  authorities  are  not  as 
ably  marshalled,  and  whether  the  style  of  argument  is  not  in 
many  cases  as  logical  and  exhaustive,  and  far  more  terse  and 
pointed,  than  you  commonly  hear  in  the  Courts  in  High  Street  ? 
Can  there  be  a  more  violent  presumption  of  the  levelling-up  <rf 
the  provincial,  or  the  decay  of  the  Edinburgh  branch  of  the  pro- 
fession than  that  which  arises  from  the  fact  that,  where  there 
are  no  traditional  obstacles,  the  two  sections  of  lawyers  meet 
on  an  equal  footing  ?  In  the  large  and  increasing  department 
of  arbitrations,  both  the  judges  and  the  lawyers  who  have 
audience  are  oftener  law-agents  than  "advocates"  (</);  and  the 
most  experienced  referees  will  probably  tell  you  that  the  work  of 

{c)  The  fact  tbat  "  promotion "  to  a  Sheriffship  means,  in  many  cases,  a 
redaction  of  salary,  and  reduction  (if  not  loss)  of  retiring  allowance,  is  an  absolute 
bar  to  its  acceptance  by  many  Sheriffs-Substitute.  Even  if  it  Were  not  so,  it  18  a 
significant  fi&ct  that  every  ])romotion  of  a  Sheriff-Substitute  to  a  principal  Sheriff- 
ship (except  in  Glasgow,  where  public  opinion  was  clearly  expressed  and  allowed 
to  operate)  has  been  distinctly  traceable  not  so  much  to  the  undoubted  merit  of 
some  of  the  gentlemen  promoted  as  to  sectarian,  political,  or  x>er8onal  influences. 

{d)  There  is  a  certain  awkwardness  in  the  use  of  this  word,  which,  in  Scotland, 
is  appropriated  to  the  Bar  of  the  Supreme  Court,  but,  in  modem  English  usage, 
indicates  a  solicitor  who  appears  and  pleads  orally  in  a  County  Court  We  want  a 
word  to  designate  the  Scotch  lawyer  who  practises  as  an  advocate  in  a  local  Court 
or  in  arbitrations.  Should  we  call  him  a  "  procurator,"  or  lay  violent  hands  on 
the  proper  word— advocate? 
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the  counsel  is  as  well,  and  sometimes  better  done  by  the  former. 
Can  there  be  any  clearer  evidence  than  such  facts  afford  that  the 
i^easons  for  giving  exclusive  privileges  to  the  Bar  of  the  Parlia- 
ment House  are  insufficient  ? 

There  are  two  arguments  of  a  more  special  and  practical 
cliaracter  for  the  maintenance  of  the  existing  system  which  have 
sometimes  been  regarded  as  possessing  considerable  cogency. 
One  of  these  is  that  the  efficiency  of  a  Court  of  Appeal  depends 
not  entirely  on  its  being  a  different  and  a  more  numerous  tribunal, 
but  also  on  the  employment  of  fresh  minds  in  debate.  The 
answer  to  this  proposition  has  already  been  indicated.  It  is  a 
good  refutation  of  the  proposal  sometimes  made  (presimiably  as  a 
tentativeand  provisional  measure)that  agents  in  the  Sheriff  Courts 
should  be  permitted  to  follow  their  cases,  and  have  a  right  of 
audience  in  their  appeals ;  but  it  is,  in  our  opinion,  of  no  weight 
where  there  is  freedom  of  choice  within  the  profession,  so  that 
the  a^ent  can  employ  another  lawyer  to  conduct  or  assist  in  a 
difficult  appeal  case.  Again,  it  is  said  that  the  Supreme  Court 
ought  to  have  some  protection  from  the  swarm  of  objectionable 
practitioners  who  lie  in  wait  for  the  less  respectable  kind  of  cases. 
We  might  say  a  great  deal  on  this  subject,  and  may  one  day  have 
occasion  to  deal  with  it  in  connection  with  the  question  of  litiga- 
tion in  foruut  pdwpervs.  Here  we  only  say  that  there  should 
not  be  much  apprehension  on  that  score,  and  in  an  open  profes- 
sion, just  as  at  the  present  time,  the  primary  local  judge  rather  than 
the  Court  of  Appeal  will  probably  stand  more  in  need  of  pro- 
tection from  the  nuisance.  There  are  sometimes  black  sheep,  and 
sheep  of  doubtful  colour,  within  the  Faculty  of  Advocates  itself ; 
some  of  the  latter  fare  not  very  poorly;  and  this  will  be  so  till 
the  milleimium  in  all  walks  of  life.  Patience  and  temper  to 
endure  incompetency  and  even  a  certain  amount  of  pettifogging 
ingenuity  and  scoundrelism  is  a  quality  which  (though  the  fact 
is  now-a-days  forgotten  in  some  places)  all  judges  ought  to  possess 
in  some  measure ;  but  a  judge  who,  along  with  such  patience,  is 
endowed  with  the  other  qualities  required  for  his  office  is  not 
likely  to  have  his  patience  too  often  tried.  The  evil  is  one  against 
which,  whether  the  profession  is  open  or  close,  the  Courts  must 
for  the  mast  part  protect  themselves. 

Our  space  forbids  us  to  refer  at  present  to  some  other  points  in 
the  argument,  and  we  hasten  to  state  the  simple  conclusion  to 
which  we  think  the  fair  and  dispassionate  consideration  of  this 
subject  leads.  That  is  (1)  that  the  law  should  give  to  every  law- 
a^ent  the  right  of  audience  in  any  Court  within  Scotland,  pro- 
vided he  be  enrolled  in  its  books ;  and  (2)  that  the  Dean  and 
Council  of  the  Facultv  of  Advocates  should  be  authorised,  but  not 
re<|uired,  to  admit  to  the  Faculty,  on  payment  of  the  usual  fees, 
such  law-agents  as  shall  make  application,  without  requiring 
further  examination,  but  subject,  perhaps,  to  an  appeal  to  the 
Lord  Justice-General  and  Lord  Justice-Clerk.  With  a  wise 
administration  of  the  latter  provision,  the  Faculty  might  retain 
much,  or  all,  of  its  present  prestige  and  importance. 

We  shall  add  one  further  explanation,  or  caution.     The  change 
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which  we  thus,  with  all  modesty  and  deference,  suggest  is  not  one 
which  will  come  alone.  Not  only  does  it  imply  the  right  of 
advocates  to  practise  or  enter  into  partnership  with  law-agents — 
which  it  lies  partly  with  that  august  body  themselves  to  declare, 
but  which  it  might  require  a  third  statutory  provision  to  make 
thoroughly  effective — but,  in  the  natural  course  of  events,  it  will 
be  accompanied  by  the  transfer  of  the  appeal  against  judgments 
of  the  resident  Sheriffs  from  the  Sheriff-Principal  to  the  Lord 
Ordinary,  and  of  the  Sheriff-PrincipaVs  administrative  functions 
to  the  senior  resident  Sheriff.  After  fifteen  years'  silence  on  the 
subject,  the  principal  Sheriff  of  Aberdeen  has  opened  his  mouth 
to  demand  his  own  oflBcial  execution.  It  is  a  significant  event, 
sure  to  be  followed  by  more  like  it.  It  is  to  be  wished  that  he, 
who  was  among  the  first  advocates  of  this  reform,  had  not  kept 
silence  for  these  fifteen  years. 

These  two  changes  being  effected,  with  such  readjustment  of 
the  relations  between  the  Supreme  and  the  Local  Courts  as  they 
naturally  involve,  it  is  not  likely  that  the  condition  of  the  Faculty 
of  Advocates  would  be  worse  than  it  is  at  present.  On  the 
contrary,  we  predict  with  confidence,  not  that  the  voice  of 
murmuring  shall  cease  in  the  Parliament  House,  but  that  the 
Court  of  Session  and  the  Bar  practising  before  it,  both  of  which 
have  in  great  measure  lost  touch  with  the  people  of  Scotland, 
will  recover  much  of  the  business  which  has  gone  to  the  local 
Courts  and  private  tribunals,  and  the  Bar  be  recruited  and 
invigorated  by  the  best  men  of  the  provincial  profession.  It  is 
suicidal  to  attempt  to  keep  the  Bar  select,  superfine,  and  exclusive, 
by  requiring  a  special  course  of  training  and  a  year  of  idleness 
before  admission.  There  will  always  be  some,  perhaps  the 
majority,  possibly  the  flower  of  our  youth,  who  will  pass 
directly  from  the  Universities  to  the  Faculty  of  Advocates ;  but 
the  present  stringent  exclusiveness  of  the  Court  and  the  Bar, 
while  it  alienates  the  coimtry  and  shuts  out  business,  has  not 
the  desired  effect  of  making  the  Bar  exclusive,  superiine,  and 
learned.  Even  now  the  prizes  of  the  law  are  sometimes  won 
by  humble  merit  that  has  patiently  overleapt  all  obstacles, 
sometimes  by  blatant  impudence  or  unblushing  pertinacity  in 
begging  for  business,  and  are  missed  by  the  qualities  that  the 
regulations  of  the  Faculty  are  truly  intended  to  secure. 


TRADE  MARKS. 

The  branch  of  law  relating  to  trade  marks  is  now  an  important 

part  of  our  system  of  jurisprudence.     It  is  mainly,  however, 

within  the  present  century  that   it  has  been  formulated  and 

developed,  and  it  is  only  within  the  last  fifty  years  that  cases 

on  the  subject  have  become  numerous  and  important.    The  reason 

for  this  state  of  matters  is,  no  doubt,  to  be  found  in  the  fact  that 
our  commercial  system  has,  within  the  last  century,  made  rapid 
and  gigantic  strides,  and  as  that  system  developed  and  became 
more  complicated  this  branch  of  law  originated,  and  has  ever 
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since  expanded.     It  is  easily  seen  how,  in  the  progress  of  a  com- 
merce   such     as     ours,    the     necessity     for     this     law     arose. 
Competition    in    trade    was    keen,    and    those    engaged    in    it 
Vised  every  eflroH  to  surpass  their  neighbours.      It  was,  under 
these  circumstances,  of  the  very  first  importance  to  those  who, 
by  their  own  reputation  and  skill,  had  attached  a  special  value 
to  commodities  of  their  own  production,  and  used  a  sign  or  symbol 
to  indicate  their  commodities  to  the  public,  to  have  such  mark 
protected  by  law,  so  that  it  might  be  used  only  in  connection  with 
their  own  production.     It  is  not,  however,  clear  why  the   un- 
portance  of  this  subject  should   only  have  been  recognised  so 
recently,  when  we  remember  that  rights  of  a  similar  class,  and 
belonging  to  the  same  family  in  the  classification  of  property,  such 
as  the  rights    of    patentees   and   owners   of   copyrights,  were 
j)iiotected  at  a  much  earlier  date.     Property  in  inventions  was 
soJenmly  recognised  by  Act  of  Parliament  so  long  ago  as  21 
James  I. ;  while,  in  1742,  the  then  Lord  Chancellor  (Lord  Hard- 
wicke)  refused   the   protection   of  the   Court  of   Chancery  to 
property  in  trade  marks, — Eluncluird  v.  HUl,  2  Atk.  484 ;  and 
the  first  statute  on  the  subject  of  copyright  was  8  Anne,  c.  19. 

Now,  while  property  in  trade  marks  resembles,  or  rather 
belongs  to,  the  same  class  or  family  in  the  classification  of 
property  as  property  in  inventions  and  copyright,  it  is  important 
to  notice  the  distinction  between  them.  With  reference  to 
patents,  it  has  to  be  kept  in  view,  in  arriving  at  a  clear  con- 
ception of  this  distinction,  that  whatever  value  attaches  to  a 
patented  article  attaches  only  to  the  article  itself  or  the  mode 
of  its  manufacture,  and  is  independent  of  any  particular  manu- 
facturer or  vendor;  while  the  value  of  a  trade  mark  is  indepen- 
dent of  the  article  itself,  which  may  be  dealt  in  as  an  article  of 
commerce  by  any  one,  and  consists  entirely  in  the  reputation  of 
the  particular  individual  who  makes  or  sells  it.  Then,  with  re- 
ference to  copyright,  it  is  the  recognised  right  of  persons  who 
eompose  literary  and  other  works  to  have  a  monopoly  of  publica- 
tion for  a  certain  period  of  time.  The  distinction,  therefore, 
between  property  in  trade  marks  and  that  in  copjrright  lies 
in  this,  that  the  former  consists  not  in  the  exclusive  right 
of  multiplication  of  the  sign  or  device  forming  the  trade  mark, 
but  in  the  absolute  and  exclusive  right  to  apply  that  sign  or 
device  to  the  article  or  articles  dealt  in  by  the  persons  who  have 
adopted  it  with  reference  to  these  articles.  In  the  case  of  The 
Leather  Cloth  Co.  (Limited)  v.  The  American  Jjeather  Cloth 
Co,  (Limited),  35  L.  J.  (Eq.)  6,  the  Lord  Chancellor  makes  the 
following  observations  on  this  point: — "The  right  to  a  trade 
"mark  is  a  right  closely  resembling,  if  not  the  same  as,  copy- 
"  right.  The  word  property,  when  used  in  regard  to  an  author's 
**  right  to  the  productions  of  his  brain,  is  used  in  a  sense  very 
"different  from  what  Ls  meant  by  it  when  applied  to  a  house,  or 
"a  watch.  It  means  no  more  than  that  the  author  has  the 
"sole  right  of  printing  or  otherwise  multiplying  copies  of  his 
"works.  The  right  which  a  manufacturer  has  to  the  use  of 
"a trade  mark  is  the  exclusive  right  to  use  it  for  the  purpose 
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"of  indicating  where,  and  by  whom,  or  at  what  manufactory, 
"  the  article  to  which  it  is  applied  was  made." 

Having  thus  endeavoured  to  point  out  the  general  principles 
which  underlie  rights  of  property  in  trade  marks,  patents,  and 
copyrights,  and  tried  to  distinguish  the  former  from  the  two 
latter,  we  shall  now  consider  more  clasely  the  law  applicable  to 
the  subject  of  trade  marks.  The  space  available  will  only  permit 
of  a  short,  and,  it  is  to  be  feared,  rather  fragmentary  notice  of 
(1)  the  common  law  on  the  subject,  and  (2)  the  effect  of  legis- 
lation on  the  common  law. 

Various  definitions  of  the  words  "  Trade  Mark  "  have  been 
given,  both  by  judges  and  writers  on  this  subject.  Adams  on 
Trade  Marks,  p.  8,  gives  the  following  definition — "A  trade  mark 
"  may  be  said  to  be  any  symbol,  or  mark,  or  name,  or  other  in- 
"  timation  which,  when  affixed  to  goods  offered  for  sale  in  the 
"  market,  would  convey  to  the  minds  of  purchasers  the  impression 
"  that  these  goods  were  the  manufeicture  of  some  person,  or  firm, 
"  or  some  particular  place."  Lord  Westbury,  in  Hali  v.  Barvoivs, 
33  L.  J.  (Eq.)  204,  has  defined  a  trade  mark  as  "  some  name  or 
"symbol,  applied  to  a  pai-ticular  manufacture;"  and  the  same 
authority,  in  the  case  of  Tfte  Leather  Cloth  Co,  v.  Ameri<;an 
Cloth  Co,,  before  referred  to,  gives  a  very  similar  definition  to 
the  last — "  Marks  or  symbols,  when  applied  to  a  vendable  com- 
"  modity."  It  will  be  observed  that  Adams's  definition,  while  em- 
bracing Lord  Westbury's,  gives  a  fuller  expression  of  it,  and  it  is 
thought  by  another  writer  on  this  subject  that  Adams's  definition 
will  be  found  as  nearly  coiTect  as  possible.  This  writer 
(Daniels)  says  that  "it  is  the  manner  by  which  the  trader  or 
"manufacturer  conveys  to  purchasers  of  his  product  that  the 
"  article  is  manufactured  and  sold  by  him,  or  is  the  production  of 
"  some  particular  place,  and  is  sold  by  him  with  the  reputation  of 
"his  name,  or  the  place  of  manufcu^ture  pledged  to  them,  that 
"  constitutes  the  trade  mark." 

As  examples  of  what  have  been  held  by  Courts  of  law  to  be 
trade  marks,  and,  as  such,  to  possess  the  character  of  property,  we 
give  the  following  list,  without  cumbering  our  paper  with  refer- 
ences to  authoritv  for  each: — 

(1.)  A  system  of  numbering  spools  so  as  to  indicate  the  quality 
of  the  print  wound  upon  them  was  considered  a  trade  mark, 
and,  as  such,  the  subject  of  protection. 

(2.)  The  familiar  lal>el  of  "  Johan  Maria  Farina  "  upon  Eau-de- 
Cologne  bottles  was  held  a  trade  mark. 

(3.)  "Excelsior  White  Soft  Soap"  was  held  entitled  to 
protection  as  a  trade  mark. 

(4.)  The  letters  "L.L.,"  as  applied  to  whisky,  were  protected 
as  a  trade  mark,  in  a  suit  instituted  by  Kinahan  against 
Bolton,  who  sold  whisky  as  "Bolton's  L.L.  Whisky." 
Kinahan  obtained  an  injunction  to  prevent  Bolton  using  the 
letters  "  L.L."  in  respect  to  whisky. 

(5.)  The  word  "  Eureka,"  applied  to  shirts,  was  protected  as  a 
trade  mark. 

(6.)  The  expression  "Lochgelly  Coal"  was  held  to  be  a  trade 
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mark  or  trade  name,  and  as  such  got  the  protection  of  the 
Court. 
Many  other  instances  of  what  the  Courts  Imve  held  to  be  trade 
marks  could  be  given,  but  these  are  sufficient  for  the  present 
purpose. 

It  has  to  be  observed  that  the  great  bulk  of  the  decisions  on 
this  branch  of  law  are  English ;  and  that,  while  there  are  com- 
paratively few  Scotch  cases,  the  authorities  chiefly  relied  on  for 
the  decision  of  these  few  have  been  mainly  English.  As  an 
instance  of  this,  reference  is  made  to  one  of  the  recent  Scotch 
cases  on  this  subject,  The  Loch  (jelly  Goal  Company  v.  The  Ludi- 
phinum  Iron  Covijmvy,  15th  January,  1879,  10  S.L.R.  268. 
There  were  seven  English,  and  only  three  Scotch  authorities 
(|iioted  in  that  case.  It  will  thus  be  seen  that  the  Coui*ts  in 
Scotland  have  derived  a  great  deal  of  assistance  from  English 
authorities ;  and,  indeed,  it  may  be  said  that  the  judges  in  our 
Courts  have  nothing  to  fall  back  upon  except  these  authorities, 
as  our  principal  institutional  writers  are  silent  on  the  subject,  and 
even  in  the  recent  editions  of  their  works  little  or  no  notice  of  it 
is  taken.  It  is  stated  in  Ludlow  &  Jenkyn's  book  on  the  subject 
of  Trade  Marks  and  Trade  Names,  that  "the  law  as  to  trade  marks 
"in  Scotland  is  substantially  identical  with  that  of  England,  and 
"the  authorities  cited  in  reference  to  such  cases  in  the  Scotch 
"Courts  are  almost  entirely  English;"  and  in  the  introduction  to 
this  book  it  is  stated  that  "  the  English  law  of  trade  marks  is 
"the  parent  of  the  law  of  Scotland  and  the  United  States." 

In  England,  the  first  principle  upon  which  the  Courts  of  law 
*nd  equity  have  interfered  for  the  protection  of  trade  marks 
appears  to  be  that  one  man  shall  not  be  allowed  to  sell  his  goods  as 
Oie  goods  of  another.  This  principle  necessarily  involves  the  two 
otter  principles — (1)  the  prevention  of  fraud  upon  the  public,  and 
(2)  the  protection  of  the  property  of  the  plaintiff,  because,  when 
a  man  is  selling  goods  of  his  own  manufacture  as  the  goods  of 
another,  he  does,  in  fact,  violate  both  principles  of  right.  The 
public  have  the  right  to  be  pi*otected  from  the  fraud  which  would 
be  perpetrated  upon  them  by  being  induced  to  purchase  articles 
on  the  representation  that  they  were  the  production  of  the  person 
with  whose  reputation  they  are  actjuainted,  when,  in  fact,  they  are 
the  goods  of  another  person.  On  the  other  hand,  the  person  whose 
trade  mark  is  infringed  is  entitled  to  protection  from  the  loss  he 
would  sustain  by  the  profits  on  the  sale  of  the  goods  lost  to  him 
through  the  misrepresentation  of  the  infringer  of  his  right  who 
would  obtain  them  instead,  and  also  from  the  more  serious 
injury  to  hLs  reputation  of  having  inferior  goods  palmed  off  upon 
the  public  as  his  own. 

In  seeking  protection,  it  is  not  necessary  that  the  complainer 
should  make  out  that  the  defender  fi-audulently  made  use  of  the 
mark.  It  is  sufiicient  to  show  that  the  complainer  has  been 
deprived  of  the  exclusive  use  of  the  trade  mark.  In  the  case  of 
MiUingfan  v.  Fox,  3  Mylne  &  Craig  352,  this  point  was  estab- 
lished, and  the  Lord  Chancellor  (Cottenham)  said — "I  see  no 
"reason  to  believe  in  this  case  that  there  has  been  a  fraudulent 
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"  use  of  the  plaintiflTs  trade  mark.  It  does  not  appear  to  me  that 
"  there  was  any  fraudulent  intention  in  the  use  of  the  mark.  That 
"  circumstance,  however,  does  not  deprive  the  plaintifi^  of  their 
"  right  to  the  exclusive  use  of  their  names,  i.e.,  marks."  This  case 
is  important,  as  it  was  the  first  to  establish  that  the  right  to,  or 
possession  of,  trade  marks  is  pvopeHy,  and  as  such  receives  the 
protection  of  the  Courts  of  law,  like  any  other  description  of  pro- 
perty. In  the  case  of  HitU  v.  Barroivs,  above  referred  to,  Lord 
Westbury,  commenting  on  the  case  of  Millington,  confirms  the 
statement  of  Lord  Cottenham,  and  shews  that  it  is  verv  im- 
portant  as  establishing  the  fact  that  the  jurisdiction  of  the  Court 
of  Chancery  in  the  protection  of  trade  marks  rests  upon  pro- 
perty, and  that  fraud  on  the  part  of  the  defendant  is  not  neces- 
sary for  the  exercise  of  that  jurisdiction.  From  the  cases  which 
follow,  it  will  be  seen  that  the  protection  of  the  public  from 
fraud  will  not  by  itself  entitle  the  plaintiff  to  succeed.  He  must 
further  shew  that  his  interests  or  property  have  been  interfered 
with. 

In  the  case  of  Clark  v.  Freeman,  17  L.J.  (Ch.)  142,  the  plain- 
tiff applied  for  an  injimction  against  the  defender  for  selling 
pills  as  "  Sir  J.  Clark's  Consumption  Pills."  The  plaintiff'  had 
never  sold  pills  for  curing  consimaption,  or  anything  else,  with  his 
name  attached,  and  the  Coiu^  accordingly  held  that  his  interest 
or  property  was  not  injured ;  that  he  had  no  trade  mark  in  his 
name,  as  attached  to  pills;  and  that  he  could  not,  therefore, 
claim  the  protection  of  the  Court  for  an  infringement  of  a  trade 
mark.  This  decision  was  given,  notwithstanding  that  it  clearly 
appeared  that  the  public  were  defrauded  by  inducing  them  to 
believe,  by  the  use  of  the  label  referred  to,  that  the  pills  were 
the  production  of  so  eminent  a  physician. 

The  next  case  illustrative  of  the  principle  under  consideration 
was  Batty  v.  U'dl,  1  H.  &  M.  264.  In  this  case  the  parties 
were  both  makers  of  pickles.  The  plaintiff,  having  obtained  a 
medal  at  the  Exhibition  of  1862,  stamped  the  words  "  Prize 
"  Medal "  on  his  bottles.  Hill,  although  he  had  received  no  medal, 
did  the  same,  and  the  plaintiff  sought  to  restrain  him,  by  injunc- 
tion, from  doing  so.  Vice-Chancellor  Page  Wood,  in  refusing  the 
injunction,  said — "The  defendant  has  superadded  to  his  labels 
"  this  representation,  which  the  plaintiff  has  also  added  to  his,  the 
"difference  being  that  the  representation  is  a  true  one  on  the 
"  part  of  the  plaintiff,  and  false  on  the  part  of  the  defendant.  On 
"  that  point  there  arises  a  presumption  against  the  defendant,  but 
"  he  must  be  held  entitled  to  use  these  labels,  false  though  they  be, 
"  if  they  did  not  interfere  with  the  plaintiffs  lights.  It  cannot 
"be  denied  that  in  this  case  the  defendant  practised  fraud  or 
"  deceit  on  the  public,  but  no  property  of  the  plaintiff  has  been 
"  invaded,  and,  consequently,  no  right  of  his  has  been  infringed." 
The  plaintiff  could  not  show  that  his  were  the  only  pickles  which 
had  obtained  a  medal,  and  prevent  any  one  from  representing 
that  his  pickles  were  also  prize-medal  ones.  If  the  defendant  had 
called  his  pickles  "  Batty  s  Pickles,"  the  plaintiff  would  have  suc- 
ceeded in  his  case,  but  could  not  succeed  where  he  simply  sought 
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to  restrain  the  defendant  from  selling  pickles  with  a  label  on 
them  which  was  impressed  with  an  incorrect  statement  of  fact. 

The  question  here  very  naturally  arises,  whether  or  jiot  the 

English  law  gives  any  protection  to  the  public  from  such  glaring 

frauds  practised  by  unscrupulous  dealers.     The  answer  to  this 

is  to  be  found  in  some  observations  made  by  Sir  John  Romilly, 

in  the  case  of  HaU  v.  Barrows,  above  referred  to.     He  said,  citing 

Lord   Loughborough,   in    Webster   v.    Webster  —  "Lord   Lough- 

"  borough  refused  the  injunction,  and  stated  that  fraud  on  the 

"  public  is  no  ground  for  a  plaintitf  coming  into  court ;  that  Ls,  as 

"  I  understand  it,  by  a  person  who  has  no  interest  in  the  subject- 

"  matter  bv  which  the  fraud  is  committed ;  and  this  is  in  accord- 

"  ance  with  the  constant  principle  prevailing  both  at  law  and  in 

"equity,  i.e,,  although  the  Courts  will  discountenance  and  do 

"  nothing  to  assist  any  false  representation,  still  they  do  not  deal 

''  with  the  general  interest  of  the  public  having  no  property  in 

"  the  subject-matter,  or  the  suit  must  be  at  the  instance  of  the 

"  Attorney-General, — that  is  to  say,  that  the  Attorney-General, 

"  as  the  representative  of  the  Crown,  will,  on  being  set  in  motion 

"  by  any  .member  of  the  public,  whether  the  latter  hfits  been  de- 

"frauded  or  not  by  the  false  representation,  bring  his  suit  to 

"  restrain  the  fraud.    This  remedy,  though  one  but  rarely  resorted 

'*  to,  is  by  indictment  for  obtaining  money  under  false  pretences. 

"  If  a  person  infringing  a  trade  mark  sells  goods  to  another  person 

"  who  buys  them  in  the  belief  that  they  are  the  product  of  the 

"  person  whose  mark  is  infringed,  the  indictable  offence  is  estab- 

"lished."    (Beg.  v.  Dumlas,  6  Cox  Crim.  Cases,  380.) 

It  is  to  be  observed  that,  although  the  jurisdiction  of  the  Courts 
rests  upon  pi-operty,  as  we  have  endeavoured  to  show,  it  has 
been  laid  down  by  eminent  authorities  that  there  is  no  property 
in  a  trade  mark.  At  first  sight  this  may  seem  somewhat  incon- 
sistent, but  it  is  not  so.  Although  property  is  protected  by  the 
Court,  that  property  is  not  in  the  ownership  of  the  symbols  which 
constitute  the  trade  mark,  but  that  which  is  the  result  of  the  ex- 
elnsive  right  to  apply  them  to  a  particular  class  of  goods.  Lord 
Westbury,  in  HM  v.  Bm^^ows,  puts  this  very  clearly  when  he 
says — ^*'It  is  true  that  in  some  cases  are  found  d'uiu  by  many 
"  eminent  judges  that  there  is  no  property  in  a  trade  mark,  which 
"  must  be  understood  to  mean  that  there  can  be  no  right  to  the 
"  exclusive  ownership  of  any  symbols  or  marks,  universally,  in  the 
"  abstract.  Thus,  an  iron-founder  who  uses  a  particular  mark  for 
"  his  manufacture  in  iron  could  not  restrain  the  use  of  the  same 
"  mark  when  impressed  upon  cotton  or  woollen  goods ;  for  a  trade 
"  mark  consists  in  the  exclusive  right  to  the  use  of  some  name  or 
"  symbol  as  applied  to  a  particular  manufacture,  and  such  exclu- 
**  sive  right  is  property." 

It  is  now  settled  law  that  where  the  word  which  constitutes 
the  trade  mark  is  preceded  by  the  name  of  an  infringer,  this  does 
iwt  protect  him.  In  the  case  previously  referred  to  of  Kinahan 
V.  BUtmif  15  I.R.  75,  the  plaintiff  sold  whisky  as  "  Kinahan's 
"  L.L.  Whisky,"  and  the  defendant  commenced  selling  whisky  as 
**  Bolton's  L.L.  Whisky."     Notwithstanding  the  distinct  use  of 
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their  names  by  both  parties,  the  Court  granted  an  injunction  to 
restrain  the  use  of  the  letters  "  L.L."  by  the  defendant.  Braham 
V.  Bmtard,  1  H.  &  M.  456,  and  Ford  v.  Foster,  7  L.R.  App.  613, 
are  also  authorities  on  thLs  point. 

(To  be  continued.) 


literature. 

Analysis  of  the  EMPiiOYERs'  Liability  Act,  1880.  By  John 
David  Sym,  M.A.,  Advocate.  2nd  Edition.  Edinburgh  :  Bell 
&  Bradfute. 

After  the  Employers*  Liability  Act  came  into  force,  Mr.  Sym 
was  first  in  the  field  with  his  Analysis.  It  ha.s  been  of  so  much 
service  to  the  profession  that  a  second  edition  has  been  reijuired. 
The  learned  author,  who  has  made  the  subject  thoroughly  his 
own,  has  embraced  the  oppoiiiunity  of  elucidating  the  principles 
on  which  the  Act  was  based,  in  the  light  of  the  decisions  that 
followed  in  its  train.  Those  decisions,  our  readers  are  aware,  have 
been  very  numerous — for  no  Act  of  recent  years  has  been  so 
prolific  of  litigation  as  this, — but  all  the  casas  will  be  found  to  be 
dealt  with  in  a  neat  and  lucid  way  in  this  volume,  of  which,  indeed, 
it  is  enough  to  say  that  it  is  an  artistic  epitome  of  the  common 
statute  and  case  law  of  an  important  subject.  The  Analysis  is 
accompanied  by  a  useful  digest  of  decisions,  and  we  are  glad  to 
observe  that  the  index  is  more  than  usually  complete  as  well  as 
compa-ct. 

#Wtuarg. 

Mr.  George  Handasyde  Pattison,  Sheriff*  of  Roxburgh,  died 
somewhat  suddenly  in  the  beginning  of  the  month.  Mr.  Jrattison 
was  the  oldest  member  of  the  Faculty  of  Advocates  who  was  in 
the  habit  of  appearing  in  the  Parliament  House,  and  "was  nearly 
80  yeai-s  of  age.  He  w^as  a  native  of  the  North  of  England,  but 
was  educated  in  Edinburgh,  to  which  city  his  father  had  come  as 
a  Baptist  minister.  After  attending  the  classes  of  the  High 
School,  Mr.  Pattison  studied  at  the  University,  and  passed  to  the 
bar  in  1834.  He  had  formerly  a  considerable  practice  of  a 
somewhat  mixed  class,  and  w^as  understood  to  be  well  versed  in 
decided  cases  and  in  matters  of  practice.  He  was  a  Conservative 
in  politics,  but  he  received  no  preferment  until  1868,  when  Mr. 
Rutherfurd,  the  nonagenarian  Sheriff'  of  Roxburgh,  resigned,  and 
Mr.  Pattison  was  appointed.  Since  then,  the  counties  in  which 
he  admimstered  justice  had  no  cause  to  complain  of  him,  and 
never  did  complain  of  him,  except  for  the  reason  that  he  occasion- 
ally kept  processes  too  long  at  avizandum,  and  rarely  allowed  an 
interlocutor  of  the  Sheriffs-Substitute  to  leave  him  untouched.  He 
had  ample  time  to  discharge  his  duties,  and  he  took  great  pride 
and  pleasure  in  discharging  them.  In  private  he  was  a  good- 
hearted.,  highly-convei'sible  kind  of  man,  full  of  old  Edinburgh 
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traditions,  especially  of  the  Parliament  House.  Mr.  Pattison  was 
three  times  married,  and  became  a  widower  for  the  third  time 
very  recently. 

Current  |totes. 

Mr.  John  Ferguson,  Sheriff-Clerk,  Linlithgow,  has  been 
appointed  interim  Clerk  of  the  Peace  for  West  Lothian. 

Mr.  C.  T.  Couper,  the  official  reporter  in  criminal  cases,  has 
been  appointed  Sheriff-Substitute  at  Linlithgow^  in  the  absence 
of  Mr.  Melville. 


Among  our  Sheriff  Court  Reports  for  this  month  will  be 
found  a  valuable  report  (in  Hou^tm}  v.  Glen,  p.  138  Sh.  C. 
Reports)  by  Mr.  P.  T.  Young,  the  Auditor  of  the  Sheriff  Court 
in  Glasgow,  on  the  principles  to  be  foUow^ed  in  assessing  the 
remuneration  to  be  paid  to  skilled  witnesses  for  scientific 
evidence  and  investigations  in  connection  with  cases  tried  in 
the  Sheriff  Coui-t.  Questions  of  this  kind  are  often  the  cause  of 
great  trouble  and  anxiety  to  agents,  and  the  opinion  of  an  official 
with  the  experience  of  Mr.  Young  will,  we  have  no  doubt,  be  a 
welcome  aid  to  those  who  have  such  matters  to  deal  with  in  the 
course  of  their  practice.  Keeping  in  view  the  fees  charged  for 
such  a&sistance  elsewhere,  it  is  desirable,  however,  that  in  the 
Sheriff  Court,  when  questions  of  delicacy  and  importance  are 
being  disposed  of,  the  scale  of  remuneration  should  be  a  fairly 
liberal  one. 


The  question  of  allowing  only  Debts  Recovery  expenses  in  an 
Ordinary  action,  for  recovery  of  an  accoimt  which  could  have 
been  competently  sued  for  in  the  Debts  Recovery  Court,  has  been 
nised  in  Lanarkshire,  and  decided  in  an  adverse  way  to  what 
has  been  hitherto  the  practice  in  that  county.  In  Broum  v. 
Miertsov,  p.  185  Sh.C.  Repoi*ts,  an  action  brought  in  the 
Ordinary  Court  for  payment  of  a  plasterer  s  account,  the  objec- 
tion was  taken  that  the  case  ought  to  have  been  brought  in  the 
Debts  Recovery  Court,  and  that  expenses  under  that  Act  ought 
only  to  be  allowed ;  and  Mr.  Sheriff  Bimie,  proceeding  on  the 
opinions  expressed  by  the  Judges  of  the  Fii'st  Division  in  Wftlkers 
V.  Hoggan,  17th  July,  1884,  11  R.  1101,  gave  effect  to  that 
contention.  Mr.  Sheriff  Clark,  on  appeal,  adhered.  This  decision 
^U  introduce  a  new  principle  in  dealing  with  such  cases  in 
^^^narkshire,  as  hitherto  it  has  been  usual  there, — differing,  we 
^'rferstand,  from  the  practice  in  some  other  counties, — where 
c^s,  although  competent  in  the  Debts  Recovery  Court,  were 
brought  in  the  Oi-dinary  Court,  to  give  Ordinary  Court  expenses, 
faking  to  the  opinion  of  the  Judges,  however,  in  Walkei-s'  case, 
^t  does  not  seem  that  this  will  be  followed  as  a  general  rule,  but 
that  it  will  be  in  the  discretion  of  the  Judge  before  whom  the* 
^*se  is  tried,  to  fix  the  scale  on  which  expenses  are  to  be  allowed. 
Even  in  that  case,  which  was  merely  a  case  for  the  price  of 
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paint  delivered  to  the  defender,  the  Court  adhered  to  the  ruling 
of  the  Lord  Ordinary,  finding  the  pursuers  entitled  to  ordinary 
expensas ;  and  if  that  was  done  in  the  Court  of  Session,  where 
the  expenses  are  so  much  greater  than  in  an  Ordinary  Sheriff 
Court  action,  it  is  surely  reasonable  that  in  the  latter  Court,  the 
Sheriff  should  have  the  same  discretionary  power.  Looking  to 
the  general  inadequacy  of  the  Debts  Recovery  scale  of  remunera- 
tion for  professional  work,  it  would  be  unfortunate  if,  in  such 
cases,  a  pursuer's  agent  had  no  option  as  to  the  Court  in  which 
he  could  bring  his  claim. 


Two  cases,  involving  points  of  some  interest  under  the 
Employera'  Liability  Act,  have  been  decided  lately  in  the  High 
Court  of  Justice  (Q.  B.  Div.)  by  Justices  Mathew  and  Smith. 
In  the  first — AUmarcli  v.  Walk4'r  (21st  March,  1885) — a  labourer 
in  the  employment  of  a  tradesman  who  had  a  contract  for  laying 
flagstones,  sued  his  employer  for  damagas  for  an  injury  caused  to 
him  by  one  of  the  flagstones  falling  on  his  hand.  The  cart  from 
which  the  stone  fell  was  not  the  property  of  the  defendant,  but 
was  only  hired  by  him  for  the  work,  and  he  therefore  maintained 
that  he  was  not  liable.  The  Court  sastained  this  view,  and  non- 
suited the  plaintiff.  If  liability  under  the  Act  can  be  avoided  in 
this  way,  then  there  seems  an  easy  way  of  getting  rid  of  it,  and 
we  should  think  the  practice  of  tradesmen  hiring  their  plant, 
instead  of  owning  it,  would  become  more  common.  The  second 
case,  that  of  Le^rh  v.  GaiiHide  <t  Co,  (31st  March,  1885),  also 
raises  an  important  point.  The  plaintiff*,  an  overlooker  of  looms, 
was,  while  engaged  in  his  work,  blinded  by  a  shuttle  flying  from 
a  loom  which  was  too  weak  to  hold  it  in  its  place  properly.  It 
appeared  from  the  evidence  that  overlookers  were  occupied  half 
their  time  in  manual  labour.  The  defence  was  that  the  plaintiff 
was  not  a  "workman"  within  the  sense  of  the  Act  of  1875,  and 
was  not  within  the  Employers*  Liability  Act,  as  his  work  was  not 
mainly  manual.  The  County  Court  judge,  before  whom  the  case 
was  tried  in  the  first  instance,  repelled  this  defence,  as  there  was 
a  considerable  amount  of  manual  labour,  and  gave  judgment  for 
the  plaintiff.  The  Court  of  Appeal,  however,  held  that  the 
evidence  showed  that  the  principal  part  of  his  work  was  manual, 
and  that  he  was  none  the  less  a  workman  because  he  was  also  and 
often  an  overlooker.  These  judgments  are  useful  as  giving  an 
indication  of  the  views  which  the  English  judges  take  of  matters 
that  come  frequently  under  consideration  in  our  own  Courts. 


SHERIFF  GUTHRIE  SMITH  ON  LEGAL  REFORM. 

We  make  the  following  extracts  from  an  address  delivered  last 
month  to  the  Aberdeen  Juridical  Society  by  Mr.  Sheriff  Guthrie 
Smith,  as  they  relate  to  matters  which  have  already  been  dis- 
cussed to  a  certain  extent  in  our  pages,  and  are  of  much  interest 
to  the  profession  generally : — 

I  pass  on  to  measures  of  a  more  purely  professional  interest,  and  the 
first  of  the^e  is  the  reorganisation  of  our  present  judicial  system.     To 
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express  my  views  shortly  on  this  subject,  I  would  say  that  the  Supreme 
Court  requires  to  be  brought  into  closer  touch  with  the  country.  It  is 
melancholy  to  observe  that  its  valuable  time  is  so  much  occupied  with 
the  domestic  troubles  of  the  working  classes,  and  business  of  that 
description.  If  we  except  cases  of  the  first  magnitude,  which,  of  course, 
bear  a  small  proportion  to  the  average  business,  the  real  litigation  of 
the  country  is  conducted  in  the  SheriflF  Courts.  We  may,  I  think, 
accept  the  fact  that  both  the  Sheriff  and  the  Lord  Ordinary  cannot 
longer  co-exist ;  and  of  the  two  I  prefer  to  retain  the  supreme  judge, 
because  he  has  a  rank  and  authority  which  the  inferior  officer  does  not 
possess ;  while,  if  he  were  entrusted  with  the  hearing  of  appeals  and  the 
trial  of  cases  at  a  few  central  points — such  as  Glasgow,  Aberdeen, 
Dimdee  and  Perth,  none  of  them  many  hours'  journey  from  Edinburgh, 
and  each  of  them  readily  accessible  from  an  extensive  district  of  comitry — 
litigants  would  obtain  in  the  Sheriflf  Courts  all  the  advantages  of  a 
judgment  in  the  Supreme  Court.  What  happened  at  the  last  Circuit 
Court  which  was  held  in  Aberdeen  1  Two  distinguished  judges  arrived, 
and  after  trying  one  easy  criminal  case  went  their  way,  leaving  the 
Sheriff  to  dispose  of  seventeen  civil  appeals,  the  accumulation  of  one 
month—most  of  them  just  as  important  as  the  average  of  the  cases 
which  come  before  the  Supreme  Court.  I  cannot  see  any  sense  in  this 
arrangement.  Nay,  I  may  go  a  step  further,  and  ask  why  the  Lord 
Ordinary  should  not  periodically  visit  the  great  centres  and  take  his 
proofs  with  as  much  comfort  and  satisfaction  to  himself,  certainly  with 
less  expense  and  more  satisfaction  to  the  parties,  than  sitting  in  his  box 
in  the  Outer  House.  One  indirect  benefit  of  this  arrangement  would  be 
that  it  would  settle  the  continued  existence  of  the  Sheriff  by  leaving  him 
nothing  to  do.  I  do  not  suggest  that  the  Lord  Ordinary  should  attend 
in  every  county.  W^hat  is  needed  is  that  he  should  visit  the  three  or 
four  great  towns.  When  the  present  arrangements  were  made,  two 
centuries  ago,  a  journey  to  the  provinces  was  a  severe  undertaking ; 
but  now,  when  the  country  is  threaded  with  railways,  there  is  no  reason 
vhy  the  Outer  House  judges  should  not  assume  the  whole  of  the  Sheriff's 
appeal  duties.  This  change  would,  of  course,  involve  the  right  of  local 
solicitors  to  attend  and  plead  before  these  judges,  and  there  may  be 
Kane  who  regard  this  as  a  verj'  grave  innovation.  But  these  persons 
can  have  very  little  notion  of  the  great  ability  with  which  cases  are 
now  argued  in,  for  example,  the  Sheriff  Court  of  Aberdeen.  My  convic- 
tion is  that  the  present  exclusion  of  procurators  from  the  right  of 
audience  ought  not,  in  the  public  interest,  to  be  longer  maintained.  It 
ia  not  necessary'  for  the  Bar,  which  will  always  be  able  to  hold  its  own, 
^  if  the  present  admission  is  too  lax  it  will  be  an  easy  thing  to  make 
it  more  strict  by  imposing  a  severer  test  of  literary  and  professional 
wqiiirements.  A  learned  profession  should  not  be  a  trades  union 
divided  into  branches,  each  with  its  rights  and  privileges,  and  the 
•^■i^nner  of  remuneration.  Let  the  initial  examination  be  as  strict  as 
you  please,  but,  once  admitted,  I  see  no  reason  why  the  lawyer  who 
wishes  it  should  not  be  at  liberty  freely  to  pass  from  one  branch  to 
another,  and  offer  his  services  to  the  public  in  any  capacity  which  they 
^y  he  pleased  to  employ  him. 

In  connection  ^-ith  this  subject,  I  may  refer  to  the  present  arrange- 
Dientfi  for  the  procurator's  remuneration.  His  fee  in  an  ordinary  cfise 
*niounts  to  nearly  a  uniform  sum,  but  in  rendering  his  bill  he  is 
'Quired  to  split  it  up  into  seventy  or  eighty  eighteen-penny  items.  The 
^■■^y  objections  to  this  antiquated  system  did  not  escape  the  keen  eye 
of  Adam  Smith,  who  observes — "It  seems  the  custom  in  modem  Europe 
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"  to  reg\ilat<j,  upon  most  occasions,  the  payment  of  the  attorneys  and  clerks 
"  of  C-ourt  according  to  the  number  of  pages  which  they  had  occasion  to 
"  write ;  the  Court,  liowever,  recjuiring  that  each  page  should  contain  so 
"  many  lines,  and  etich  line  so  many  words.  In  oixier  to  increase  their 
"  payment  the  attorneys  and  clerks  have  contrived  to  multiply  words, 
"  and  that  of  necessity  has  led  to  the  corruption  of  the  law  language  of, 
"  I  believe,  every  Court  of  Justice  in  P^urope.  A  like  temptation  might 
"  perhaps  occasion  a  like  corruption  in  the  form  of  law  proceedings."  I 
think  that  the  time  has  arrived  when  this  system  requires  to  he 
reconsidered. 

But  while  I  speak  thus  freely  of  my  own  office  of  Sheriflf,  which  since 
the  year  1870  (owing  to  the  union  of  so  many  coimties)  has  been 
])nictically  abolished,  so  far  ajs  liis  administrative  functions  are  concerned, 
his  Court  l)eing  converted  into  a  District  Court  of  Appeal,  I  think  that 
thnt  measure  went  too  far  in  depriving  some  counties  of  their  resident 
Sheriff-Substitute.  A  resident  Sheriff,  representing  and  paid  by  the 
State,  trained  to  the  law,  and  familiar  with  Acts  of  Parliament,  may  be 
a  great  assistance  to  coiuitry  gentlemen  in  their  management  of  county 
affairs.  He  is,  in  fact,  the  kevstone  of  the  whole  svstem  of  countv 
administration,  and  his  absence  now  is  often  complained  of  by  gentle- 
men who  feel  that  a  needless  amoiuit  of  trouble  and  responsibility  has 
been  tlirown  upon  them,  to  effect  a  very  paltry  saving  of  public  money. 
Indeed,  the  apparent  saving  in  some  instances  has  been  in  reality  no 
saving  at  all,  for,  if  the  number  of  Sheriffk-Substitute  has  been  reduced, 
an  additional  salary  had  to  be  given  to  some  one  else  to  do  the  work, 
and  as  the  Sherift-Clerk  and  Procurator-Fiscal,  and  the  whole  countv 
staff  were  continued  unimpaired,  the  actual  benefit  to  the  Imperial 
Exchequer  has  amounted  to  very  little.  I  venture  to  think  that  a 
return  should  he  made  to  each  separate  county  having  its  own  resident 
judicial  officer.  I  believe  he  will  be  more  thiin  ever  necessarj'  if  the 
management  of  county  affairs  is  to  he  taken  from  the  exclusive  control 
of  Commissioners  of  Supply  and  entrusted  to  elected  County  Boards. 
I  do  not  mean  to  say  that  every  such  Sheriff-Substitute  should  be 
entrusted  with  the  very  large  jurisdiction  which  he  holds,  say  in  places 
like  Glasgow,  Dundee  and  Aberdeen.  Hitherto  the  Sheriff  Coiurts  of 
the  kingdom  have  all  possessed  the  same  authority  and  powers,  without 
the  smallest  regaixl  to  whether  the  county  was  highland  or  lowland, 
pastoral  or  manufacturing,  but  obviously  not  much  law  is  needed  by  a 
county  inhabited  by  sheep  and  deer ;  and  if  we  except  the  large  towns, 
the  jurisdiction  of  these  local  Courts,  for  all  practical  purposes,  might  be 
confine<i  to  a  very  limited  range. 

Further,  in  any  future  arrangement  of  our  judicial  system,  it  will  be 
necessary  to  abandon  the  practice  of  appointing  a  Sheriff-Substitute  to 
a  particular  coimty,  and  making  him  a  fixture  there.  We  cannot  tell 
luitil  he  has  been  tried  whether  he  will  suit  the  phu)e  or  not.  Some- 
times he  succeeds  and  sometimes  he  fails,  but  whether  or  not,  it  is  at 
present  impossible  to  make  a  change,  because  he  has  received  his 
appointment  ad  vitam  <tut  culpnm.  The  remedy  is  to  make  all  these 
officers  a  service  eligible  for  promotion,  and  subject  to  being  moved 
about  according  as  their  merits  or  the  public  interest  may  require. 
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DONATIO     MORTIS    CAUSA, 

"As  to  the  third  view  started   by  Lord   Kinloch,"  said  Lord 

Irory,  in  the  ease  of  Miller  v.  Miliiefi  Trustees^  Feb.  3,  1859, 

21  D.  377,  "that  this  is  neither  an  obligation  nor  a  legafcy, 

"but  a  donatio  mortis  causa,  a  right  somewhat  higher  than  a 

"  l^acy,  I  am  not  sure  if  I  rightly  understand  what  that  means, 

"  or  that  the  law  of  Scotland  recognises  it  at  all.     ...     I  look 

"  in  vain  in  our  books  for  it."     Though  a  more  thorough  search 

of  the  books  might  have  led  his  Lordship  to  modify  this  opinion, 
it  is  yet  trtie  that  our  law,  as  it  now  exists,  of  this  interesting 
subject  is  almost  entirely  the  creation,  on  a  basis  of  Roman  law, 
of  the  last  twenty  years.  In  a  legal  experience  of  nearly  forty 
years,  Lord  Deas,  speaking  from  the  bench  in  1867,  had  found 
no  instance  occurring.  Now,  each  year's  volume  of  reports 
contains  several  cases  in  which  the  question  is  broached,  and 
these  may  be  expected  to  increase  for  the  future.  In  the 
meantime,  the  doctrine  has  received  its  later  development  at  the 
accomplished  hands  of  the  Lord  President,  in  Blyth  v.  Curie, 
decided  on  20th  February  last. 

The  legal  practitioner  who  has  to  support  or  oppose  a  claim 
on  the  estate  of  a  person  deceased  on  this  ground  ^dll,  with  the 
single  exception  of  Bankton,  find  little  to  his  purpose  in  our 
institutional  writers.  Stair,  for  all  practical  ends,  he  may  leave 
unconsulted.  Erskine,  iii.  3.  91,  he  will  find  dismissing  the 
subject  in  a  sentence,  in  almost  as  absolute  terms  as  Lord  Ivory — 
"The  donatio  viotiis  catLsa  of  the  Romans,  when  the  subject  was 
"given  to  the  donee  under  the  tacit  condition  that  it  should  be 
"given  to  the  donor  either  on  his  revocation  or  on  the  predecease 
"of  the  donee,  is  little  known  to  our  practice."  To  our  lawyers 
of  the  17th  and  18th  centuries,  trained  as  they  were  exclasively 
in  the  civil,  with  the  addition  of  the  feudal  law,  the  Roman 
doctrine  could  not  have  been  unknown,  and  we  should  expect  to 
find  it,  as  we  do,  cropping  up  occasionally  in  the  arguments  in 
Morrison. 

In  the  Digest,  xxxix.  6.  1,  doiuUio  Tnortis  causa  is^defined  in 
the  first  section  of  the  title  devoted  to  the  subject  as  follows : — 
"  Mortis  causa  donatio  est,  cum  quis  habere  se  vvlt,  quam,  eum, 
"cui  donat ;  mxigisque  eum,  cui  donat,  quami  heredem, 
'*mum ;"  rendered  by  the  Lord  President  in  Morris  v.  Riddick 
in  the  words  adopted  from  Bankton — "  He  (the  donor)  prefers 
"the  donee  to  his  heir  or  executor,  but  himself  to  both.  The 
2f 
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next  section  quoted  by  his  Lordship  in  Blytk  v.  Ciirle  proceeds 
to  classify  the  different  kinds  of  donations  nwrtis  causa  as 
follows :— (1)  Where  the  gift  is  made  by  the  donor,  not  in  fear  of 
any  present  peril  to  life,  but  under  the  influence  merely  of  the 
thought  of  the  insecurity  of  all  mortal  existence  {sola  cogitaiuyiie 
vwiialitatis),  or,  as  rendered  by  his  Lordship,  "  in  a  calm  con- 
"  templation  of  death  as  the  common  lot  of  hmnanity;"  (2)  where 
the  gift  is  made  in  the  presence  of  imminent  peril  to  life,  so  that 
the  property  of  the  thing  given  at  once  passes  to  the  donee ;  (3) 
where  the  ffift  is  made  by  one  influenced  by  present  peril  to  life, 
so  that  the  property  does  not  at  once  peuss  to  the  donee 
but  only  on  the  death  of  the  donor.  The  Institutes 
contain  only  one  general  definition,  to  the  effect  that  a 
do'oatio  mortis  caiisa  is  a  gift  made  in  apprehension  of  deatli 
(propter  nwrtis  .sa^;/>irio?^<?//i),  as  when  a  thing  is  given  on  the 
condition  that,  if  the  common  lot  of  humanity  should  overtake 
the  donor  (si  quid  kitmanitus  ei  contigisset),  it  should  become 
the  property  of  the  donee,  but  if  the  donor  should  survive  the 
danger  of  death,  or  should  repent  him  of  his  gift,  or  if  the  donee 
should  predecease  him,  the  donor  should  have  it  back.  There  is 
thus  no  mention  in  Roman  law  of  delivery  of  the  thing  given  as 
necessary  to  complete  the  gift. 

To  come  to  our  own  law.  From  the  earlier  cases  little  more  is 
to  be  gathered  than  that  the  Roman  doctrine  was  occasionally 
referred  to  in  argument,  and  once  or  twice  recognised  in  judg- 
ment, but  that  the  limits  of  its  operation  were  vague  and 
undefined,  save  in  one  point  which  has  been  settled  law  since  the 
case  of  Mitchell  v.  Wright,  in  1759,  M.  8082,  namely,  that  writing 
is  not  necessary  to  constitute  a  donatio  nwrtis  causa  of 
moveables,  the  propeiiiy  of  which  may  be  transferred  by  delivery 
inter  vivos,  thus  distinguishing  it  from  a  lega<5y.  Some 
intermediate  cases  are  noticed  by  the  Lord  President  in  his 
opinion  in  Blyth  v.  Curie;  but  it  is  not  until  we  reach  the  leading 
authority  of  Morris  v.  Riddick,  July  16,  1867,  5  Macph.  1086, 
that  an  intelligent  conception  of  the  scope  and  application  of 
the  doctrine  appears  to  have  been  formed  by  our  judges.  The 
alleged  gift  in  that  case  was  of  a  sum  of  money  by  delivery  of 
bank  notes  by  the  donor  to  the  donee,  de  nutnw  in  nianiini. 
In  his  opinion,  the  Lord  President  said — ''Donatio  nwrtin  causa, 
in  the  law  of  Scotland,  may,  I  think,  be  defined  as  a  conveyance 
of  an  immoveable  or  incorporeal  i^ight,  or  a  transference  of 
"moveables  or  money  by  delivery,  so  that  the  property  is 
"immediately  transferred  to  the  grantee,  upon  the  condition 
"  that  he  shall  hold  for  the  granter  so  long  as  he  lives,  subject 
"to  his  power  of  revocation,  and,  failing  such  revocation,  then 
"  for  the  grantee  on  the  death  of  the  granter." 

But  besides  the  points  actually  decided,  the  opinion  of  Lord 
Deas  contains  several  ofnter  dicta  which  subsequently  bore  great 
weight  until  some  of  them  have  been  recently  discredited. 
Among  these  were — (1)  that  the  gift  must  be  made  in  the 
prospect  of  death ;  (2)  that  it  takes  eftect  only  in  the  event  of 
death  from  the  then  existing  illness,  otherwise  it  falls  to  be 
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returned ;  and  (3)  that  there  must  be  delivery  to  the  donee  of 
the  thing  ^ven. 

In  Cro8bie\s  Trs.  v.  Wright,  May  28,  1880,  7  R.  823,  the  donor 
took  a  deposit  receipt  for  a  large  sum  in  the  names  of  himself 
and  the  two  claimants  />er  dUyiuitionem,  his  sister  and  her 
husband,  "  to  be  paid  to  any,  or  survivor,  or  survivors  of  them." 
There  had  been  a  series  of  receipts  taken  by  him  in  the  same 
manner  for  several  years,  the  amounts  of  which  had  been  drawn 
out  each  year  by  the  deceased,  and  a  new  receipt  taken,  usually 
for  sua  increased  sum.  The  nmrriu^  dommdi  was  held  proved. 
The  receipt  in  question  was  found  after  the  donor  s  death  in  a 
room  in  the  donee's  house  which  he  had  been  in  the  habit  of 
using  when  he  vstayed  with  them,  which  he  frecjuently  did.  How 
it  came  there  was  not  shown,  but  there  was  no  evidence  that  it 
was  put  there  by  any  one  but  the  deceased  himself.  There  was 
here  no  delivery  of  anything,  at  best  only  a  presumption  of 
delivery.  The  Lord  Ordinary  had  a  difficulty  on  this  point,  and 
thought  the  gift  could  not  be  complete  without  proof  of  delivery 
of  the  deposit  receipt,  and  apparently  he  was  within  the  limits  of 
the  decision,  and  of  the  Lord  President's  definition  in 
Montis.  But  his  difficulty  on  this  point  was  put  aside  by  the 
Lord  President,  who  said — "  I  do  not  think  delivery  is  absolutely 
"  necessary.  I  do  not  look  on  the  deposit  receipt  as  the  gift.  The 
"  subject  of  the  gift  was  the  money  in  the  bank.  The  deposit 
"  receipt  was  the  mere  voucher  for  the  money.  The  question  is, 
"  was  there  a  previous  animus  donundi  in  regard  to  the  money 
"  so  deposited  in  the  bank  ?"  This  is  in  the  teeth  of  Lord  Dea^s's 
dictum  in  Mmnhi,  which  his  Lordship  here  proceeded  to  qualify 
by  saying  that,  when  it  was  uttered,  he  was  not  then  of  opinion 
that  "  where  the  foundation  of  the  claim  is  a  document  like  a 
"  deposit  receipt  payable  to  the  donee,  no  amount  of  parole  testi- 
"  mony  as  to  the  purpose  of  the  donor  will  suffice  to  prove  the 
"gift  unless  the  document  itself  has  been  delivered."  "  Where," 
says  Lord  Shand,  "  there  is  clear  evidence  of  the  purpose  to 
"  make  a  donation,  delivery  is  not  necessary."  Delivery  of  the 
voucher  is  therefore  not  necessary.  But  suppose  the  gift  had 
been  of  bank-notes,  and  that  they  had  been  found  where  the 
deposit  receipt  was  found,  would  the  gift  have  been  equally 
valid  in  that  case  ?  Bank-notes  are  no  more  than  the  promise 
to  pay  of  the  bank,  and  can  go  no  further  as  its  voucher  than 
the  deposit  receipt.  There  are  dwiUy  however,  of  Lord  Deas  in 
Morris,  and  of  Lord  Young  in  Thonisoa  v,  Durdop,  that  delivery 
of  bank-notes,  although  they  are  mere  obligations  to  pay,  is 
ttjuivalent  to  the  delivery  of  so  much  money.  If,  then,  delivery 
of  the  voucher  where  the  money  itself  is  not  delivered  be  not 
necessary  to  constitute  the  gift,  much  less,  one  would  think, 
should  delivery  of  the  money  itself  be  needed  where  there  is  no 
voucher,  and  it  would  be  enough  for  the  donor  to  say  to  the 
donee,  "  There  is  so  much  money  in  bank-notes  in  that  drawer  ; 
*'  you  are  to  have  it  when  I  die;"  and  the  gift  would  be  complete, 
though  the  donee  did  not  handle  the  notes  till  after  the  donor  s 
death.    When  the  donor  expressed  his  intention  to  bestow,  the 
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property  of  the  money  had  passed,  subject  to  revocation,  to  the 
donee,  and  the  right  became  absolute  on  his  death.  And  the 
result  would  be  the  same  had  the  money  been  in  hard  cash,  or 
had  the  thing  given  been  an  article,  such  as  a  watch  or  a  piece  of 
furniture.  In  any  case,  actual  delivery  would  appear  to  be 
unnecessary.  It  is  enough  that  the  gift  be  shown  to  have 
been  complete  in  the  mind  of  the  granter.  In  Milne  v.  Grant's 
Ex8.,  June  5,  1884,  11  R.  887,  the  question  of  delivery 
was  not  involved,  and  Grosbie  was  not  brought  under 
the  notice  of  the  Court;  but  it  is  to  be  noted  that  we  find  Lord 
Young  saying,  "  I  do  not  know  how  you  are  to  distinguish 
"  donatio  inortis  causa  from  legacy  if  you  have  no  delivery." 
There  is  a  distinction  in  the  fact  that  a  legacy  requires  writing 
of  a  kind  to  which  testamentary  effect  will  attach. 

The  circumstances  of  Crosbie  must,  of  course,  be  distinguished 
from  those  of  a  different  kind  of  case,  of  which  the  leading 
examples  are  Watt's  Trs.  v.  Watt,  July  1,  1869,  7  Macph. 
930,  and  Jamieson  v.  Madeod,  July  13,  1880,  7  R  1131, 
where  a  deposit  receipt  is  taken  in  joint  names 
of  alleged  donor  and  donee  and  survivor,  but  where  evidence 
is  wanting  of  aninuts  doiutndi,  and  in  which  therefore 
the  case  for  donation  was  held  to  fail,  the  terms  of  the 
receipt  alone  not  being  sufficient  to  prove  it,  even  where  there  had 
been,  as  in  Crosbie,  a  series  of  them,  and  particularly  where 
the  alleged  donor  had  operated  upon  them,  and  dealt  with  the 
sum  deposited  as  his  own  money. 

In  the  case  of  Blyth  v.  Giuie,  the  animus  donandi  of  a  sum  of 
money  deposited  in  bank  on  current  account  by  the  donor  to  his 
wife  was  proved.  Nothing  approaching  delivery  of  anything 
was  shown ;  but  the  bank-book,  which  was  headed  in  their  joint 
names,  and  the  longest  liver,  was  always  kept  by  the  wife  during 
her  husband's  lifetime,  and  was  in  her  possession  at  his  death. 
Invalidity  by  non-delivery,  founded  on  Lord  Deas's  dictum  in 
Morris,  was  pleaded,  and  finally  put  aside  on  the  authority  of 
Crosbie's  Trs.,  with  the  remark  by  the  Lord  President  that 
Lord  Deas  had  in  that  case  largely  qualified,  if  not  altogether 
withdrawn,  his  former  opinion. 

In  Blyth  v.  Curie,  it  has  fared  as  badly  with  Lord  Deas's  other 
dicta  above  quoted  as  to  the  effect  of  the  result  of  the  then 
existing  illness.  The  Lord  President,  in  an  elaborate  opinion 
dealing  almost  exclusively  with  this  point,  finds  nothing  in  the 
Roman  texts,  or  in  our  decisions,  all  of  which  raising  the  point  he 
passes  in  review,  to  support  such  a  doctrine,  except  his  brother's 
opinion  in  Morris  alone ;  but,  on  the  contrary,  enough  to  show 
that  donations  have  been  upheld  in  our  practice  where  the 
condition  of  present  peril  to  life  was  not  present.  He,  however, 
qualifies  his  view  to  this  extent,  that  the  state  of  the  donor's 
health,  his  prospect  of  life,  and,  above  all,  his  own  feeling  and 
belief  in  this  matter,  are  relevant  and  important  considera- 
tions in  such  a  case  as  bearing  on  the  proof  of  the  aninitis 
donand/i,  and  also  as  tending  to  show  whether  the  gift  is 
meant  to  be  absolute  or  svh  iiwdo.     His  Lordship  in  this  case 
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repeats  his  opinion  from  Mon^^,  that  our  doctrine  does  not 
precisely  answer  to  any  of  the  species  described  in  the  Digest 
(the  second  of  which,  as  he  points  out,  we  should  clearly  rank 
as  a  (hynatio  inter  vivos),  but  follows  more  the  general  definition 
of  the  Institutes.  But  is  this  view  borne  out  by  his  Lordship's 
own  opinion  ?  If  the  condition  of  the  validity  of  the  gift 
be  not  the  presence  of  imminent  peril  to  life,  at  what  distance 
from  the  act  of  donation  may  the  peril  to  life  emerge  ?  Or  need 
the  motive  of  the  gift  be  any  more  than  the  thought  of  the 
certainty  of  death,  survived  by  the  donee,  at  some  time  remote 
or  near  ?  The  longest  case  of  survival  is  to  be  found  in  The  Lord 
Advocate  v.  Galloway,  where  it  was  three  years.  In  that<iase 
the  donor  was  an  old  man,  but  in  good  health.  But  where  is 
the  limit  to  be  drawn  ?  If  survival  for  three  years  do  not  invali- 
date, why  should  five,  ten,  twenty,  or  any  number  of  years, 
provided  the  donee  outlive  the  donor,  and  there  be  no 
revocation  ?  The  conclusion  would  seem  to  be  that  a  donatio 
uoiiii  causa  may  be  made  at  any  time  of  life,  and  does  not 
require  the  presence  of  any  illness  or  other  imminent  peril  to  life 
Bs  a  condition  of  the  right  or  power  to  make  it.  If  so,  we  come 
then  to  include  the  first  class  of  the  Digest,  where  the  gift  is  made 
by  one  sola  coffitatioiw  moiialitatis  cmitei^ntus,  and  our  practice 
therefore  goes  beyond  the  definition  of  the  Listitutes,  for  the 
mutpicio  mo'iiis  of  that  definition  means  more  or  less  than  a  calm 
contemplation  of  death  at  some  undetermined  time  as  the  common 
lot  of  humanity,  for  it  implies  a  mistrust  of  something,  which  can 
only,  in  that  connection,  be  of  the  probability  of  a  prolonged  life. 

A  donatio  nioriU  caiuia,  then,  does  not  require  to  be  made  in 
proximate  fear  of  death,  but  it  may  be  made  under  that  condition. 
If  it  is  so  made,  does  the  removal  of  the  peril  revoke  the  gift  ? 
This  dictum  would  seem  to  fall  with  the  one  just  discussed,  but 
not  necessarily  so.  The  Lord  President,  however,  finds  no  trace 
of  such  revocation  in  the  Roman  texts,  and  would  no  doubt 
decide  the  question,  if  it  occurred,  in  conformity  with  them. 

Two  other  points  may  be  noted.  Where  the  gift  is  so  made 
that  the  property  in  the  thing  given  cannot  pass  to  the  donee 
nntil  after  the  granter's  death,  as  where  a  man  gave  his  servant 
a  cheque  bearing  to  be  payable  to  himself  or  bearer  "  after  I  am 
"dead,"  there  is  no  gift  either  inter  vivos  or  mortis  causa, 
because  in  either  case  the  property  must  pass  to  the  donee 
during  the  .lifetime  of  the  granter,  absolutely  in  the  one  case, 
f^b  modo  in  the  other. 

It  would  seem  clear  that  a  gift  may  be  made  through  a  third 

E^rson  as  the  hand  or  agent  to  pass  it  on  to  the  donee,  and  Lord 
eas  twice  instances  to  this  effect  the  case  of  a  soldier  mortally 
wounded  on  the  field  of  battle  handing  his  money  or  his  watch 
to  a  comrade,  to  be  given  by  him  to  wife  or  mother.  In  this 
example  delivery  necessarily  takes  place  from  the  circumstances  ; 
but  now  that  delivery  is  unnecessary,  it  follows  that  an 
expression  to  a  third  person  of  the  purpose  to  give  to  the  donee 
would  be  sufiicient  to  complete  the  gift.  A  peculiar  case  in  the 
Second  Division  {Thomson  v.  Dunlop,  Jan.  23,  1884,  II  R  663), 
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seems  to  determine  that  a  gift  can  be  so  made  only  to  one 
donee,  and  that,  if  the  intending  donor  endeavours  to  extend  his 
boimty  to  more  than  one — as  where  he  says,  "  Take  this  sura  of 
"  money ;  give  so  much  to  A,  and  so  much  to  B,  and  keep  the  rest 
"  to  yourself," — the  person  into  whose  hands  the  money  is  put 
ceases  to  be  a  mere  agent  or  messenger  and  becomes  an  adminis- 
trator, and  the  intended  donation  thus  involves  a  trust,  and  is 
invalid  from  the  absence  of  writing. 

The  law  of  doiuit'w  morths  antsa  is  largely  developed  also  in 
the  law  of  England,  but  in  a  diametrically  opposite  direction  to 
that  of  our  recent  decisions.  There  the  gift  might  be  made  in 
"  peril  of  death ;"  it  must  be  conditioned  to  take  effect  only  on 
the  death  of  the  donor  by  his  existing  disorder ;  his  recovery  is 
a  revocation.  For  authority  for  this  is  given  the  passage  in  the 
Institutes,  which  Lord  President  Inglis,  as  we  have  seen,  finds  not 
incompatible  with  the  absence  of  any  such  conditions.  Further, 
there  must  be  delivery — actual  tradition.  "  The  purse,  the  ring, 
"  the  jewel,  or  the  watch  must  be  given  into  the  hands  of  the 
"  donee."  And  a  trust  may  be  coupled  with  the  gift.  (Williams 
on  Executors,  p.  776,  et  aeq). 

In  both  countries  the  gift  is  liable  for  legacy  duty,  and  for  the 
debts  of  the  deceased. 


TRADE  MARKS. 
II. 
We  will  now  glance  at  the  most  important  cases  which  have 
been  decided  in  the  Scotch  Courts.  In  the  main  we  find,  and 
necessarily  so,  that  the  principles  regulating  the  decisions  in 
Scotch  cases  are  similar  to  those  which  we  have  referred  to  as 
guiding  the  English  judges.  Our  judges  seem,  however,  to  con- 
cern themselves  with  the  subject  only  as  between  individuals,  and 

do  not,  in  any  of  the  reported  cases,  discuss  it  in  its  criminal 
aspect,  or  rather  in  its  relation  to  the  public  from  a  criminal 
point  of  view.  Our  form  of  Court  procedure  probably 
accounts  to  some  extent  for  this.  The  only  form  in  which  ques- 
tions relating  to  an  infringement  of  a  trade  mark  have  come 
before  the  Court  is  by  an  action  of  interdict.  Under  this  form 
of  process  a  plain  and  distinct  issue  is  put  before  the  Court,  A 
wrong  is  complained  of  by  a  petitioner,  and  a  remedy  is  required, 
so  that  the  Court  is  tied  down  to  the  trial  of  this  complaint,  and 
if  a  wrong  is  proved  interdict  is  granted.  It  is  also  quite  com- 
petent for  the  party  aggrieved  to  insert  a  conclusion  for  damages 
in  respect  of  loss  sustained  through  the  defender  having  appro- 
priated hlg  trade  mark,  and  the  Court  would  give  decree  upon 
sufiScient  evidence  being  adduced  of  the  loss. 

It  is  a  question  of  importance,  and  of  some  difficulty,  whether 
an  infringer  of  a  trade  mark  in  Scotland  renders  himself  liable 
to  a  criminal  prosecution  at  common  law  at  the  instance  of  the 
public  prosecutor.  We  have  seen,  from  the  opinion  of  some  emi- 
nent judges,  that  in  England  the  Attorney-General  has  a  right  at 
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common  law  to  interfere  on  behalf  of  the  public  and  prosecute, 
criminally,  the  infi-inger ;  and  we  do  not  know  any  reason  why 
the  Lord  Advocate,  or  any  other  public  prosecutor  in  Scotland, 
should  not  have  the  same  right.  Every  case  is  attended  by 
different  circumstances.  Some  cases  involve  purely  and  simply  a 
civil  question  between  two  individuals,  and  where  by  no  possible 
means,  although  the  infringement  were  continued  in  pei^petuity, 
could  the  public  be  defrauded  in  such  a  way  and  to  such  a  degree 
as  to  give  occasion  for  a  criminal  prosecution.  But  this  cannot 
by  any  means  l>e  said  of  all  cases.  Some  may  assume  a  suffi- 
ciently grave  and  impoi^tant  aspect  as  to  render  it  a  positive  duty 
on  the  part  of  the  public  prosecutor  to  take  action.  Take  the 
case  of  an  eminent  physician  who,  after  years  of  study  and  investi- 
gation, had  succeeded  in  discovering  some  valuable  and  effectual 
cure  for  certain  diseases,  and  who  sold  the  medicine  with  a  trade 
mark  or  name  on  it,  and  that  it  had  become  an  article  of  universal 
use,  and  was  bought  on  the  sole  strength  of  the  trade  mark  or 
name  being  a  pledge  of  its  being  the  production  of  this  eminent 
physician.  Now,  suppose  a  quack  concocts  something  of  a  some- 
what similar  kind,  and  sells  it  wnth  the  trade  mark  or  name 
and  as  the  preparation  of  the  original  maker,  surely  that  would  be 
a  case  of  f i-aud  and  wilful  imposition.  It  is  clearly,  also,  obtaining 
money  under  false  pretences.  Cases  of  a  much  less  serious 
character  have  before  now  been  brought  within  the  scope  of  the 
criminal  law;  and,  while  it  maybe  difficult  to  draw  the  line  between 
civil  and  criminal  oftences  in  this  branch,  as  it  often  is  in  other 
branches  of  the  law,  it  seems  clear  that  the  criminal  law  could  be 
brought  to  bear  on  some  cases  of  this  kind. 

The  first  reported  case  in  Scotland  of  any  importance  is  The 
Singer  MannfactuAv/f  Coy,  v.  Kimhall  <t  Morfcniy  14th  Jan., 
1872,  S.L.R.  173.  This  was  a  petition  for  interdict  presented  in 
the  Sheriff  Court  of  Lanarkshire.  The  complaint  made  by  the 
pursuers  was  that  the  defenders  had  been  selling  and  advertising 
machines,  not  manufactured  by  the  pursuers,  as  "  Singer's, ' 
"Singers  Machinas,"  or  "Singer  Sewing  Machines,"  with  the  object 
and  effect  of  leading  the  public  to  believe  that  the  machines  were 
manufactured  by  the  Singer  Company.  On  the  merits,  the  defen- 
ders pleaded  that  for  twenty  years  previously  parties  had  sold 
sewing  machines  made  on  various  principles,  and  among  others  on 
what  was  known  or  described  as  the  "  Singer  principle,"  and  for 
that,  or  its  application,  no  patent  existed  applicable  to  Great 
Britain;  that  they  never  advertised  or  represented  their  machines 
as  the  pursuers*  machines,  or  as  made  or  sold  by  the  pursuers; 
that  the  pursuers  used  a  trade  mark,  but  the  defenders  never 
did,  and  never  used  the  pursuers*  trade  mark,  or  any  colourable 
representation  thereof ;  on  all  the  machines  made  by  the  defen- 
ders their  name  appeared.  The  Sheriff-Substitute  granted  the 
interdict,  and  the  case  was  appealed  to  the  Sheriff, 
who  confirmed  the  judgment  of  his  Substitute.  In 
his  interlocutor  the  Sheriff  "finds,  in  point  of  law,  that 
"the  name  of  the  manufacturer  of  a  trade  article,  if 
"  the  name  ab  initio  attached  to  the  article  with  the  view  of  dis- 
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"  tinguishmg  it  from  all  others,  and  if  for  a  succession  of  years  it 
"  be  sold  exclusively  by  the  manufacturer,  or  parties  in  his  right 
"  under  that  name,  may  become  property  as  a  trade  mark,  and 
"  though  third  parties  may  be  entitled  to  manufacture  and  sell  the 
"  same  article,  they  are  not  entitled  to  do  so  under  the  said 
"  name,  seeing  that  they  may  thereby  mislead  the  public,  and  this 
"  is  a  fortiori  the  case  when  the  person  using  the  name  of  the 
"  original  manufacturer  is  himself  of  a  different  name :  Finds,  in 
"  the  whole  circumstance  of  the  case,  the  pursuers  have  such 
"  property  in  the  name  Sivger,  and  are  entitled  to  the  interdict 
"  craved."  The  defenders  appealed  to  the  Court  of  Session,  and  a 
very  exhaustive  discussion  of  the  law  applicable  to  the  case  by 
the  judges  of  the  First  Division  is  to  be  found  in  the  Reports. 
The  Lord  President  (Inglis),  in  treating  of  one  of  the  pleas  of  the 
defenders,  makes  the  following  observations: — "It  Ls  said,  no 
"  doubt,  on  the  part  of  the  defenders,  that  to  interdict  them  and  all 
"  other  manufacturers  of  sewing  machines  from  the  use  of  this 
"  name  involves  a  great  hardship,  because  they  cannot  otherwise 
"  describe  what  they  are  entitled  to  make  in  their  business,  viz., 
"  '  machines  upon  the  Singer  principle.'  Now,  that  statement,  at 
"  first  sight,  is  plausible,  but  it  seems  to  me  to  rest  upon  a  fallacy. 
'*  It  assxunes  there  Ls  what  is  called  a  *  Singer  principle;'  that  is  to 
"  say,  that  there  are  some  peculiarities  in  the  machines  made  by  the 
"  Singer  Company  that  are  not  to  be  found  in  any  other  machines, 
"  and  it  would  be  very  desirable  to  find  precisely  what  that  is 
"  before  disposing  of  the  argument  founded  upon  these  assumptions; 
"  but  I  confess  I  have  looked  in  vain  in  the  proof  for  anything  like 
"  a  definite  or  intelligent  explanation  of  what  Ls  meant  by  the 
"  '  Singer  principle.'  Indeed,  every  fresh  witness  seems  to  give  a 
"  new  account,  and  at  last  it  all  winds  upon  this — I  think  that  one 
"  of  the  defenders'  witnesses,  a  Mr.  Thomas,  when  he  is  asked — 
"'What  is  the  Singer  principle?'  answers — 'A  machine  made  on 
"  the  Singer  principle  is  one  made  in  imitation  of  the  pursuers'." 
And  then  the  learned  judge  goes  on  to  say  that  this  is  no 
principle  at  all,  in  the  only  sense  in  which  the  statement  can 
be  valuable  to  the  defenders.  He  then  refers  to  an  averment 
of  the  pursuers  that  the  defenders  have  sold,  or  ofiered  for 
sale,  the  machines  bearing  the  said  names  with  the  object  of 
passing  them  ofi*  as  the  manufacture  of  the  pursuers,  and 
misleading  the  public,  and  adds,  "if  we  were  in  an  action  of 
"  damages  here  for  the  purpose  of  recovering  loss  suffered  by  the 
"  pursuers  in  their  trade  through  tlie  use  of  their  trade  mark  by  the 
"  defenders,  it  might  have  been  necessary  to  require  a  different  kind 
"  of  evidence  from  that  which  is  before  us;  but  in  an  application  for 
"  interdict  it  is  not  only  not  necessary  to  prove  any  pecuniary 
"  loss,  but  it  is  not  necessary  to  prove  that  any  injuiy  has  been 
"  actually  inflicted.  A  threat  of  injury  is  a  sufficient  ground  for 
"  an  application  for  interdict,  and,  in  like  manner,  a  reasonable 
"  apprehension  of  injury  from  the  proceedings  of  the  parties  com- 
"  plained  against  is  also,  in  many  instances,  a  very  good  ground 
"  for  such  an  application."  The  Lord  President,  however,  rests 
his  decision  mainly  on  this — ^whether  the  defenders'  christening  the 
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machines  of  their  own  manufacture  with  the  name  of  "  Singer" 
is  calculated  to  injure  the  business  of  the  pursuers  by  the  use  of 
the  trade  mark,  which  is  exclusively  appropriate  to  them;  and 
this  the  learned  judge  thought  quite  sufficient.  He  closes  his 
judgment  by  saying — "  I  don't  think  it  necessary  that  they  (the 
"  pursuers)  should  go  the  full  length  of  their  averment  when  they 
"  say  that  this  has  been  done  with  the  object  and  eflect  of  leading 
"  and  inducing  the  public  to  believe  that  the  machines  ai*e  manu- 
"  factured  by  the  said  company.  It  is  sufficient  to  my  mind  if  it 
"  is  calculateid  to  have  that  effect,  and  that  it  is  calculated  to  have 
"that  effect  is  certainly  a  most  reasonable  conclusion  from  the 
"  evidence  that  is  before  us.  Upon  the  whole  matter,  then,  I  am 
"of  opinion  that  the  interlocutors  of  the  Sheriff  and  Sheriff- 
"  Substitute  are  well  founded  and  ought  to  be  adhered  to."  The 
other  judges  concurred. 

The  next  reported  Scotch  case  on  the  subject  is  Charleston  v. 
Campbell,  November  17,  1876,  S.L.R.  104.     This  was  an  appeal 
from  a  decision  in  the  Sheriff  Court  of  Elginshire  in  a  petition 
presented   by  Hector  Charleston,   hotel-keeper,   Station  Hotel, 
Forres,   against  James   Campbell,   hotel-keeper,   Royal   Station 
Hotel  there.      Interdict  was  sought  against  defender  inserting 
the  word  "  Station  "  between  the  words  "  Royal  Hotel,"  and  thus 
naming  his  hotel  the  "  Royal  Station  Hotel "  in  advertisements 
in  Bradshaw's  and  MuiTay's  time  tables.      It  was  alleged  that 
the  respondent's   servants   when    soliciting    customers    on   the 
arrival  of  the  trains  at  the  railway  station  wrongfully,  fraudu- 
lently, and  illegally  called  the  said  "  Royal  Hotel "  the  "  Station 
"Hotel"    and    the    "Royal    Station    Hotel,"    whereby    parties 
mtending  to  put  up  at  the  petitioner's  hotel  were  misled.     There 
was  also  an  allegation  that  the  advertisements  and  misrepre- 
sentations by  the  servants  had  injured  the  petitioner  s  business, 
and  he  had  suffered  and  was  still  suffering  loss  thereby.     The 
respondent  contended  that  his  hotel  being  so  much  nearer  the 
station  than  that  of  the  petitioner,  the  term  "Station  Hotel" 
applied  more  truly  to  his  house,  and  that  the  prior  use  of  the 
same  term  in  regard  to  another  house  at  a  considerably  greater 
distance   did  not  prevent  his  adopting  it  also.     The   Sheriff- 
Substitute  (Macleod  Smith)  dismissed  the  petition,  and  sustained 
the  view  contended  for  by  the  respondent.      He  says  in  his 
note — "In  regard  to  fancy  names  adopted  merely  for  the  sake 
"  of  distinguishing  one  hotel  from  another,  such  as  the  *  Caledonian 
"  *  Hotel,'  the  '  Black  Bull  Hotel,*  or  the  like,  those  names  are  held 
"  to  belong  to  the  first  house  that  adopts  them,  and  no  other  person 
"  in  the  same  locality  is  allowed  to  appropriate  them.    The  reasons 
"  are  obvious.     But  the  name  '  Station  Hotel '  which  is  here  in 
"  dispute  is  a  descriptive  name.    It  is  generally  understood  to  refer 
"  to  the  nearest  hotel  to  the  railway  station,  and  it  is  understood 
"  to  hold  out  to  the  public,  or  to  imply  directly  or  indirectly  a 
"certain  representation  in  regard  to  the  house  for  which  it  is 
"assumed  as  to   its  proximity  and   convenience,  or  as  to   its 
"  superior  and  distinctive  proximity  and  convenience  for  persons 
"frequenting  such  station/'     The  hotel  in  question  possessed 
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these  characteristics,  and  hence  interdict  could  not  be  given. 
The  learned  Sheriff  then  refers  to  a  question  which  we  have 
previously  considered.  He  says — "What  was  formerly  a  true 
"  representation  has  now  become  a  misrepresentation,  and  in  so 
"  far  as  the  name  has  any  effect,  it  is  a  misrepresentation  opposed 
"  to  the  interest  and  convenience  of  the  general  community.  The 
"  law  cannot  recognise  any  right  of  propei-ty  in  a  misrepresenta- 
"  tion  having  present  and  continuous  misleading  effect  as  regards 
"  the  general  public  in  a  matter  of  daily  application,  and  will  not, 
"  therefore,  protect  or  defend,  by  interdict  or  otherwise,  any  claim 
"to  such  right."  The  Lord  Jastice-Clerk  took  the  same  view 
of  the  law  as  the  Sheriff,  and  argued  that  the  name  here  in 
question  was  a  descriptive  one  and  not  a  specific  one.  Although 
a  hotel  may  be  known  by  a  certain  name  for  a  considerable 
time;  andther  person  may  erect  a  hotel  to  which  the  name  is 
equally  applicable.  But  the  respondent  did  not  even  go  the 
length  of  appropriating  the  petitioner  s  name.  The  name  used 
by  the  respondent  was  "Royal  Station  Hotel,"  whereas  the 
petitioner's  hotel  was  called  the  "  Station  Hotel."  The  Lord 
Justice-Clerk  was  of  opinion  that  there  was  no  breach  of  law 
here,  but  was  careful  to  point  out  that  he  by  no  means  would 
say  that  a  descriptive  title  may  not  be  acquired  by  an  hotel 
which  could  not  be  assumed  by  another  without  a  suflScient 
distinguishing  mark.  He  closed  his  observations  by  stating — 
"In  this  case  I  am  quite  satisfied  that  we  should  dismiss  the 
"appeal  upon  two  gi-ounds,  (1)  because  there  is  no  sufficient 
"allegation  of  the  assumption  of  the  name  for  the  purpose  of 
"  injuring  the  appellant ;  (2)  because  the  respondent's  proceedings 
"are  not  shown  to  have  l>een  a  piracy  or  prolonging  of  the 
"appellant's  title,  or  even  a  colourable  imitation,  but  the  mere 
"adoption  of  a  title  with  a  sufficient  distinction."  The  other 
judges  concurred,  and  the  appeal  was  dismissed. 

The  next  reported  Scotch  case  in  the  Supreme  Court  on  the 
subject  Ls  The  Lodtgelly  Coed  and  Iron  Company  (Limited)  v. 
The  LumphinnavA  Iron  Coinpamy,  Jan.  15,  1879,  10  S.L.R.  268. 
This  action  arose  under  the  following  circumstances: — The  com- 
plainers  carried  on  business  as  coal  and  iron  masters  at  Lochgelly. 
They  had  acquired  in  1872  a  lease  of  the  minerals  in  the  estate 
of  Lochgelly,  which  expired  in  1903.  Inter  alia,  they  stated 
that  the  coal  derived  from  the  Lochgelly  collieries  had  acquired 
a  wide  reputation,  and  was  known  both  in  this  country  and  on 
the  continent  under  the  name  of  "  Lochgelly  coal,"  and  was  the 
only  coal  so  known  in  the  market ;  that  it  was  known  by  various 
distinguishing  names,  e.g.,  "Lochgelly  steam  coal,"  "Lochgelly 
"  splint  coal,'  according  to  its  kind  and  quality,  but  that  they 
were  alone  entitled  to  describe  coal  by  the  name  of  "  Lochgelly," 
which  the  public  understood  as  denominating  exclusively  coal 
produced  at  their  coUeries.  They  further  averred  that  for  many 
years  they  and  their  predecessors  had  selected  and  prepared  coal 
for  shipment  abroad,  and  that  this  coal  was  favourably  known  by 
the  name  of  "  Lochgelly  coal."  The  complainers  found  out  that  the 
respondents,  who  were  lessees  of  the  coal  and  other  minerals  in 
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the  lands  of  Lumphinnans  adjoining  Lochgelly,  had  begun  to 
sell  at  home,  and  to  ship  to  the  nortli  of  Europe  and  elsewhere, 
coal  from  their  colleries  under  the  name  of  "Lochgelly  coal." 
This  was  stated  to  be  an  infringement  of  the  complainers'  right, 
and  it  was  said  that  the  name  had  been  adopted  for  the  purpose 
of  misleading  the  public.  Interdict  was  accordingly  sought  to 
prevent  the  respondents  from  selling  any  coal  under  the  name  of 
"Lochgelly  coal."  The  respondents  pleaded  that  the  names  of 
the  coal  they  had  sold  had  no  reference  to  that  supplied  by  the 
Lochgelly  Iron  Co.,  but  merely  indicated  the  names  of  the 
re.spective  seams  from  which  they  were  produced.  There  was  a 
seam  of  coal  in  the  district  known  by  the  name  of  "  Lochgelly," 
sometimes  called  "  Lochgelly  splint,"  and  sometimes  "  Lochgelly 
"splint  and  parrot."  The  Lochgelly  seam  of  coal  was  not 
confined  to  the  pit  of  the  Lochgelly  Iron  and  Coal  Co.,  but  was 
worked  under  that  name  at  various  other  collieries  as  well  as  by 
the  respondents.  Then  the  respondents  went  on  to  enumerate 
various  places  where  it  was  worked  and  known  as  the  Lochgelly 
seam  or  the  Lochgelly  splint  coal.  They  also  averred  that  they  had 
worked  the  Lochgelly  seams,  and  described  them  as  such,  for 
twenty  years,  and  it  was  in  accordance  with  the  usage  of  trade 
that  the  name  of  a  seam,  or  of  the  coal  raised  from  it,  should  not 
be  confined  to  the  particular  place  or  district  from  which  the 
name  might  originally  have  been  derived.  A  proof  was  allowed, 
from  which  it  appeared  that  "  Lochgelly  coals  "  had  acquired  a 
considerable  reputation  both  at  home  and  abroad ;  that  if  coals 
were  so  quoted  in  the  market,  the  interpretation  put  upon  it 
would  be  that  they  were  coals  from  the  complainers'  collieries ; 
that,  in  point  of  fact,  the  public  had  been  to  some  extent  misled 
by  the  respondents'  circular;  that  the  complainers  had  several 
colleries  bearing  different  names,  but  all  their  produce  was  sold 
as  "  Lochgelly  coal,"  with  the  distinctive  name  of  the  colliery  or 
of  the  kind  of  coal  atta^ched;  that  the  seam  called  "Lochgelly 
"  splint "  extended  for  a  considerable  distance,  and  under  various 
estates ;  that  the  complainers,  in  exporting,  sent  away  no 
"  Lochgelly  splint "  pure  and  simple,  but  that  what  they  mainly 
exported,  and  what  was  known  as  "  Lochgelly  coal "  was  steam 
coal,  which  was  a  manufactured,  or  rather  a  selected  and  mixed 
article,  called  "  Lochgelly  steam  coal,"  no  matter  what  colliery  it 
was  derived  from.  It  was  stated  by  Mr.  Spowart,  chairman  of 
the  Fifeshire  Coalmasters'  Association,  that  what  he  would 
understand  by  the  term  "  Lochgelly  coal "  was  coal  worked  on 
the  Lochgelly  estate,  and  that  alone ;  and  that  coal-owners  in 
Fife  designated  coals  by  the  name  of  the  colliery  or  firm  which 
put  out  the  coal.  This  was  corroborated  by  several  witnesses. 
The  Lord  Ordinary  (Rutherfurd  Clark)  pronounced  the 
following  interlocutor: — "Edinburgh,  Wth  July,  1878.  —  The 
Lord  Ordinary  having  considered  the  cause,  interdicts,  prohibits, 
and  discharges  the  respondents  from  designating,  advertising, 
selling,  shipping,  or  exporting,  and  from  causing  to  be  designated, 
advertised,  sold,  shipped,  or  exported  as  Lochgelly  steam  coal 
"  any  coal  raised  by  them  at  their  works  at  Lumphinnans,  or  any 
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"  coal  other  than  steam  coal  sold  by  or  obtained  from  the  com- 
"plainers;  qvxmd  ultra  repels  the  reasons  of  suspension  and 
*  refuses  the  interdict,  and  decerns,  &c."  His  Lordship  appended 
a  long  note  to  his  interlocutor,  containing  the  reasons  for  his 
judgment,  which  is  referred  to.  The  complainers  reclaimed,  and 
the  Second  Division,  without  delivering  opinions,  pronounced  the 
following  interlocutor:  —  "Recal  the  interlocutor  of  the  Lord 
"  Ordinary,  suspend  the  proceedings  complained  of,  and  interdict, 
"prohibit,  and  discharge  the  respondents  from  designating, 
"advertising,  selling,  shipping,  or  exporting,  and  from  causing 
"to  be  designated,  advertised,  shipped,  sold,  or  exported  as 
" '  Lochgelly  coal  *  any  coal  worked  or  raised  by  the  respondents 
"  from  their  works  at  Lumphinnans  or  elsewhere,  or  any  coal  other 
"  than  that  worked  and  sold  by  the  complainers  at  their  Loch- 
"  gelly  collieries,  and  from  using  the  name  *  Lochgelly,'  either  by 
"  itself  or  in  combination  with  other  words,  to  designate  any  coal 
"  sold,  shipped,  or  exported  by  them,  other  than  coal  worked  and 
"  sold  by  the  complainers  as  aforesaid,  excepting  coal  raised  from 
"  the  Lumphinnans  works  from  the  Lochgelly  splint  seam,  and 
"then  only  under  the  designation  of  Lumphinnans  splint  coal, 
"  Lochgelly  seam." 

(To  be  concluded,) 


DISCHARGE  OF  JVS  RELICTS  BY  A  MINOR  WIFE. 

The  recent  case  of  Cooper  v.  Cooper's  Trustees,  Jan.  9,  1885,  12 
R.  473,  is  one  of  considerable  interest.  It  belongs  to  the  rare 
class  of  cases  in  which  persons  married  in  minority  have  chal- 
lenged ante-nuptial  contracts  on  the  grounds  of  minority  and 
lesion.  This  a  wife  in  Mrs.  Cooper's  position  is  entitled  to  do 
after  the  quadnsnniuTri  utile  (Lyo7i-s  Creditors  v.  Stewart,  1714 
M.  6059).  The  new  law  laid  down  by  Lord  Fraser  and  the 
Second  Division  is  that,  in  order  to  succeed  in  such  reduction,  a 
wife  must  show  that  she  has  suffered  lesion  in  respect  to  property 

actually  vested  in  her,  and  that  no  value  can  be  put  upon  the 
amount  of  the  contingent  interest  in  the  husband's  estate  which 
she  surrenders.  Afi  it  is  expressed  in  the  rubric,  the  law  recog- 
nises only  positive  loss  as  a  ground  of  lesion,  whereas  the  pursuer, 
having  nothing  of  her  own  to  give,  lost  nothing  by  the  contract 
except  the  contingent  opportunity  of  gain  through  the  dissolu- 
tion of  the  marriage.  Lord  Craighill  says — "The  marriage 
"  which  is  to  be  ascribed  to  the  contract  must  be  taken  into  com- 
"  putation  in  determining  whether  the  pursuer  was  or  was  not 
"injured."  Lord  Young  says — "The  proposition  is  entirely 
"  novel  to  my  mind  that  by  the  law  of  Scotland  a  man  of  pro- 
"  perty  cannot  marry  a  penniless  girl  on  the  condition  that  she 
"  shall  take  such  annuity  as  he  pleases  in  satisfaction  of  terce 
'*  and  jus  relietce.  There  is  no  authority  to  that  effect  hitherto  in 
*'  our  law,  and  if  we  were  to  decide  this  case  otherwise  than  we 
"are  going  to  do,  we  should  be  making  an  authority  to  that 
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"  effect."     Lord  Rutherf urd  Clark,  on  the  other  hand,  dissented, 
being  nnable  to  see  the  distinction  thus  taken  between  a  convey- 
ance of  property  and  a  discharge  of  rights  arising  from  the 
marriage.     It  must  be  confessed  that  this  distinction  possesses 
at  least  the  merit  of  novelty,  just  as  much  as  the  proposition  to 
which  Lord  Young  attributes  that  quality.   Without  expressing  a 
decided  opinion  on  the  one  side  or  the  other,  it  does  appear  to 
us  that  the  case  is  not,  as  reported,  altogether  a  satisfactory 
decision,  and  that  it  is  desirable  to  have  the  point  adjudged  by 
the  House  of  Lords.     The  Second  Division  appears  to  innovate 
not  only  on  the  general  law  of  restitution,  which  applies  to  dis- 
charges as  well  as  to  grants  and  conveyances,  but  on  what  has 
been  the  usual  conception  of  the  nature   and   character   of  a 
wife's  rights  by  marriage.      It  strikes  one  as  remarkable  that 
the  proposition,  the  converse  of  which  Lord  Young  regards  as 
novel,  should  never  before,  if  it  be  true,  have  been  affirmed  by 
any  judgment  of  the  Court.     It  is  also  somewhat  curious  that 
the    report    does    not    bear    that    any    argument    was    made 
on  behalf  of  the  lady  upon  the  analogy  of  the  cases  arising 
out  of  discharges  of  jits  relktce  made  otherwise  than  by  ante- 
nuptial contracts,  in  which  the  party  founding  on  the  discharge 
is  held  bound  to  show  that  the  wife  has  had  full  knowledge  of 
her  legal  rights, — knowledge  which  no  one  suggests  that  this 
Irish  girl  oi  18  could  have  had.     Again,  the  pursuers  counsel 
appear  to  have  made  no  use  of  the  doctrine  of  imdue  influence, 
which  might  have  more  effect  with  English  lawyers  than  with 
the  Second  Division ;  or,  especially,  of  the  presumption  of  undue 
influence  stated  in  Snell's  "  Principles  of  Equity,"  p.  431,  on  the 
authority  of  Brottghton  v.  Hxdt;  or,  again,  of  the  doctrine  of 
rectification  of  settlements  where  the  husband  has  acted  as  the 
wife's  agent,  established  in  Gorley  v.  Lord  Staffo7*dy  1  De  G.  &  J., 
438,  and  followed  in  many  cases,  such  as  Ltwesy  v.  Svilth,  15 
Ch.,  D.  655,  where  many  citations  are  given.    We  do  not  say  that 
they  were  wrong  in  not  pleading  fraud,  because  the  facts  appear 
to  be  somewhat  indistinct.     But  the  points  to  which  we  have 
referred  seem  to  show  that  a  good  deal  more  might  be  said  for 
the  pursuer  than  appears  to  have  been  said,  either  in  the  argu- 
ment of  her  counsel  or  in  the  lucid  opinion  of  Lord  Rutherfurd 
Clark.    The  matter  deserves  the  attention  of  lawyers,  and  of  the 
various  societies  for  the  protection  of  women's  rights. 


€vixxmi  MottB. 


Mr.  J.  Campbell  Smith,  advocate  (1856),  has  been  appointed 
SheriflF-Substitute  of  Forfarshire  at  Dundee,  in  room  of  Mr.  John 
Cheyne,  advocate  (1865),  who  has  been  appointed  Sheriff-Depute 
of  Berwick,  Roxburgh,  and  Selkirk. 

In  our  April  number  we  took  occasion  to  express  our  cordial 
approval  of  the  course  followed  by  the  Lord  Advocate  in 
promoting  Mr.   Comrie  Thomson,   who  was   for  long  Sheriff- 
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Substitute  at  Aberdeen,  to  be  Sheriff  of  Ayrshire  and  thereafter 
of  Forfarshire.  We  are  glad  to  observe  that  his  Lordship  has 
once  more  shown  the  courage  of  his  convictions,  and  has,  in 
spite  of  the  pressure  no  doubt  brought  to  bear  upon  him, 
preferred  to  do  what  was  best  in  the  country's  interest  by 
appointing,  as  Sheriff  of  the  Border  Counties,  the  man  who  by 
common  consent  was  best  qualified  for  the  post.  Mr.  Cheyne  s 
long  and  successful  tenure  of  the  office  of  Sheriff-Substitute  at 
Dundee  has  given  him  invaluable  training  and  experience  for 
the  appellate  duties  which  he  will  now  have  to  discharge,  and 
will  make  his  accession  a  welcome  event  to  the  border  lieges. 
Such  promotions  cannot  fail  to  prove  an  incentive  to  the  other 
local  judges  of  Scotland;  and  surely  Glasgow  with  its  five 
Sheriffs-Substitute  and  its  great  diversity  of  work,  ought  to  be 
able  to  furnish  some  one  for  the  like  promotion. 

Vixere  fortes  ante  Again emnona 
Multi,  etc. — 

which,  being  done  into  English,  means — There  were  able  judges 
and  well-conceived  judgments  in  Sheriff  Courts  before  the  Scottish 
Law  Review,  but  all,  unwept  and  unknown,  were  whelmed  in  the 
long  night  of  neglect  for  want  of  a  judicious  reporter.  We  take 
credit  to  ourselves  for  having  already  revealed,  in  more  than  one 
instance,  talents  and  learning  before  hardly  known  beyond  the 
county  in  which  they  live  and  work ;  and  this  month  we  find  a 
striking  example  in  Sheriff  Robertsons  sensible  and  elegant 
judgment  in  Soot's  Trustees  v.  Lord  Whamcliffe  (p.  189,  Sh.C. 
Reports),  a  case  under  the  Agricultural  Holdings  Act.  There 
is  nothing  in  the  decision  itself  specially  demanding  notice, 
except  one  point  on  which  we  feel  called  on  to  criticise  it, 
and  but  for  which  it  might  have  been  impertinent  for  us 
even  to  praise  it.  We  refer  to  the  point  noted  in  the  rubric, 
namely,  that  "  sums  found  due  to  the  landlord  under  award 
"  and  appeal  must  not  exceed  the  sum  awarded  to  the 
"  tenant."  The  learned  Sheriff  deals  very  briefly  with  this  point, 
although  it  is  one  which  has  a  good  deal  exercised  persons  inter- 
ested in  the  working  of  the  statute,  and  is  far  too  important  not 
to  be  brought  sooner  or  later  before  the  Court  of  Session.  All 
that  he  says  is  that  the  possibility  of  the  "  sums  due  to  the  land- 
"  lord  exceeding  the  compensation  due  to  the  tenant  is  not  con- 
"  templated  in  the  Act ;"  and  again,  "  I  can  see  no  power  expressed 
or  implied  in  the  Agricultural  Holdings  Act  by  which  a  decree 
in  favour  of  the  landlord  can  be  given."  We  venture  to  ask 
whether  the  Sherifi'  has  not  looked  too  exclusively  to  the  6th  and 
7th  sections  of  the  Act,  which  cei-tainly  seem  to  make  the  tenant's 
claim  the  principal,  and  the  landlord's  a  mere  accessory  and  sub- 
sidiary matter ;  for,  when  we  go  on  to  sec.  8,  it  is  difficult  not 
to  conclude  that  the  statute  means  the  arbiters'  powers  to  be  as 
extensive  in  dealing  with  the  one  as  with  the  other.  That  clause 
is  as  follows : — "  The  landlord  and  the  tenant  may  agree  on  the 
" .  .  .  compensation  to  be  paid  to  the  tenant  ar  to  the  lanid- 
"  lord  under  this  Act.    If  in  any  case  they  do  not  so  agree,  the 
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"(liflference  shall  be  settled  by  a  reference."  Surely  the  claims 
hinc  inde  are  here  put  precisely  on  the  same  footing,  and  equally 
subjected  to  the  adjudication  of  the  statutory  tribunal.  We  hope 
that  the  matter  will  be  set  at  rest  either  by  a  judgment  of  the 
Court  of  Session,  or  by  such  a  consensus  of  opinion  in  the  inferior 
Courts  as  will  settle  the  practice. 

Mr.  Thomas  Andei-son,  late  Sheriff  -  Substitute  for  the 
Kilmarnock  division  of  Ayrshire,  died  on  the  11th  ult.  at  his 
residence,  Lainshaw  House.  Mr.  Anderson,  w^ho  was  a  native 
of  Edinburgh,  passed  as  advocate  in  1881,  and  in  1851  was 
appointed  resident  Sheriff  at  Kilmarnock.  The  duties  of  the 
office  he  discharged  with  great  ability  and  discretion  for  upwards 
of  thirty  years.  In  May,  1888,  he  was  constrained  by  failing 
health  to  retire,  when  he  was  succeeded  by  Sheriff  Hall. 

Mr.  Archibald  Paul,  solicitor,  Dundee,  died  there  on  14th  ult., 
in  his  fiftv-seventh  year.  Mr.  Paul  was  one  of  the  best  known 
and  best  liked  pi-ofessional  men  in  the  district  in  which  he 
resided.  For  many  years  he  was  actively  employed  in  Court 
work,  particularly  in  criminal  cases ;  and  "  Paul,  the  writer,"  was, 
by  a  certain  class  of  the  community,  as  much  courted  and  as 
much  feared  as  even  Mr.  Jaggers  himself.  Bom  near  Stirling, 
in  1828,  Mr.  Paul  served  his  apprenticeship  with  the  late  Mr. 
J.  G.  Morrison,  solicitor,  Stirling,  and  completed  his  legal  studies 
in  Edinburgh,  passing  his  examination  as  a  solicitor  in  1854. 
Siibse<iuently  he  went  to  Dundee,  where  for  a  short  time  he 
acted  as  Sheriff  Court  clerk  to  the  late  firm  of  Neish  &  Pattullo, 
•solicitors.  In  1857,  in  conjimction  with  the  late  Mr.  Thain,  he 
started  businass  as  a  solicitor,  and  since  then,  down  almost  to  the 
time  of  his  death,  he  carried  on  a  large  and  varied  practice. 


Itotts  from  (Kbinbtirg^^. 

Parliament  Housb,  May  28^  1885, 

Lv  point  of  general  interest  the  topics  that  need  be  touched 
upon  this  month  are  few  indeed.  The  Bench  and  Bar  have 
returned  from  almost  all  the  corners  of  the  eaiiih  to  their 
customary  duties.  The  Bench  is  manifestly  the  better  for  the 
holiday,  although  the  Lord  Justice-Clerk  has  again  had  to 
absent  himself  for  one  day.  By  the  way,  it  may  be  mentioned 
that  his  Lordship  and  Lord  Young  have  frequently  been  named 
in  connection  with  the  Scotch  Secretaryship,  but  I  have  no 
hesitation  in  characterising  the  rumour  as  absurd ;  for  in  the 
one  case  there  is  not  physical  strength  to  stand  the  strain,  and 
"^the  other  the  appointment — were  it  deemed  prudent  on  the 
'^re  of  popularity — would  involve  a  considerable  pecuniary 
lo«  to  his  Lordship. 
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Another  time-honoured  custom  swept  away !  For  the  first 
time  in  the  memory  of  man,  the  Session  was  opened  without 
breakfast  at  the  Lord  President  s,  and  the  procession  of  judicial 
vehicles  up  the  Mound.  •  It  is  perhaps  needless  to  speculate  about 
an  entertaimnent  which  concerned  only  the  judges  themselves, 
but  it  is  an  open  secret  that  the  head  of  the  Coiuii,  at  least,  is 
not  responsible  for  its  discontinuance.  Be  that  as  it  may,  the 
Session  was  but  a  week  old  when  the  "  preachings  "  began.  It 
cannot  be  said  that  these  affect  the  legal  mind  to  a  very  deep 
degree,  but  no  more  can  it  be  denied  that  they  have  an  unsettling 
influence  in  the  forum.  Even  here,  however,  what  changes  have 
occurred  within  a  quarter  of  a  century !  Your  older  readers 
especially  will  remember  how,  in  their  college  days,  agents 
resorted  to  all  sorts  of  devices  to  get  Court  work  shelved  during 
the  May  meetings,  so  that  they  might  get  their  fill  of  theological 
controversy.  There  is  extremely  little  of  that  desire  now! 
Apart  from  that  unsettling,  dislocating  tendency,  business  has 
undoubtedly  shown  signs  of  improvement.  The  term,  it  should 
be  mentioned,  was  characterised  by  fewer  transactions  than  any 
recent  Whitsunday,  but  thLs  is  the  result  of  unprecedented 
inflation  and  the  wild  speculation  which  prevailed  in  the  property 
market  some  years  ago.  Reckless  builders  may  at  last  be  said 
to  have  been  brought  to  their  senses,  as  well  as  to  their  knees. 

Every  one  here  rejoiced  at  Mr.  Campbell  Smith's  appointment 
to  Dundee.  He  is  to  get  a  Bar  dinner,  at  which  there  is  expected 
to  be  a  large  representation  of  his  professional  brethren. 

Mr.  Cheyne's  promotion  is  not  objected  to  on  personal  groimds; 
but  there  is  a  very  strong,  I  might  almost  say  a  bitter,  feeling  in 
the  Faculty  against  the  policy  of  such  appointments.  Looked  at 
from  the  point  of  view  of  the  Faculty,  the  case  may  be  put  thus 
— When  an  advocate  goes  to  the  country,  he  makes  his  choice  and 
accepts  a  certainty,  and  incurs  none  of  the  risks  which  the 
Parliament  House  practitioner  has  to  face.  It  may  be  that  the 
latter  has  most  success  in  the  end,  but  he  undertakes  the  risk  all 
the  same,  and,  assimiing  capacity,  has  a  right  to  get  what  prizes 
there  are  in  the  profession.  There  cannot  oe  a  better  illustration 
than  the  case  in  question.  When  Mr.  Cheyne  was  appointed  to 
Dundee  the  place  had  been  offered  to  another  gentleman  of  about 
equal  standing  at  the  Bar.  He  preferred  to  take  the  risk  of 
practising  here,  with  the  chance  of  a  Sheriffship.  Mr.  Cheyne 
went  to  Dundee,  and  has  now  been  promoted  to  Roxburgh — ^his 
only  dangerous  competitor  for  the  principalship  being  one  of  the 
gentlemen  who  refused  the  post  he  accepted  fifteen  years  ago. 

Mr.  M'Kechnie,  who  has  had  large  and  varied  experience 
as  a  junior,  has  taken  advantage  of  several  vacations  to  frame  a 
Compendium  of  Styles  for  the  Supreme  Courts. 

Professor  Kirkpatrick*s  excellent  handbook  on  evidence  has 
been  found  so  useful,  that  we  are  promised  a  second  edition  soon. 
It  is  much  more  handy  and  modem,  though,  of  course,  less 
exhaustive,  than  Dickson. 


THE 


SCOTTISH   LAW   REVIEW. 


Vou  I.  JULY,  1885.  No.  7. 


RECENT   JUDGMENTS    UNDER    THE   AGRICULTURAL 

HOLDINGS  ACT. 

It  was  the  opinion  of  most  people  when  the  long-looked-f  or  Act 
to  amend  the  law  regarding  Agricultural  Holdings  in  Scotland 
was  passed  in  the  session  of  1883,  that  many  perplexing  questions 
would  arise,  not  only  in  constiniing  its  definite  provisions,  but 
also  in  applying  to  varying  circumstances  the  novel  principles 
which  it  had  introduced  into  our  legal  system.  It  was  accord- 
ingly matter  of  general  regret  amongst  lawyers  that  due 
provision  was  not  made  in  the  Act  for  obtaining  authoritative 
judgments  of  the  Supreme  Court  in  cases  of  doubtful  construction 
or  exceptional  diflSculty.  It  has  already  been  pointed  out  in 
these  columns  that,  while  the  main  problems  which  it  was  the 

object  of  the  Act  to  solve  may  with  safety  be  left  to  the  practical 
sagacity  of  the  statutory  referee,  it  is  far  from  satisfactory  that 
—except  in  a  restricted  class  of  cases  which  may  find  their  way 
to  the  SheriflT  Court — the  difficulties,  whether  of  constiniction  or 
otherwise,  which  always  beset  the  operation  of  a  statute  engraft- 
ing new  principles  on  our  system  of  private  law,  should  have  no 
better  exponent  than  a  lay  arbiter  with  finality  of  judgment. 
We  do  not  think  this  state  of  matters  is  rendered  less  unsatisfac- 
torj'  by  the  commendable  practice  of  such  arbitrations  being 
conducted  under  skilled  and  independent  advice.  The  judgment 
of  a  legal  assessor,  even  supposing  him  to  be  qualified  to  give 
reliable  opinions  on  controverted  questions,  does  not  carry  the 
weight,  and  has  not  the  intrinsic  value  of  those  of  a  capable 
juc^e  with  direct  responsibility. 

Tne  experience  of  the  working  of  the  Act  during  the  com- 
paratively short  period  it  has  been  in  operation,  has  tended  to 
confirm    the    apprehensions    we    have    referred    to.      An    apt 
illustration  of  this  occurs  in  the  Sheriff*  Court  Reports,  in  the 
current  number  of  this  Journal.    In  the  case  of  Barron, s  Trustees 
V.  Hunter,  which  we  publish  this  month  (p.  221,  Sh.C.  Reports), 
Sheriif-Substitute  Brown  decided  in  the  Aberdeen  Court  that 
where  the  landlord  had  failed  to  name  a  referee,  as  required  by 
the  statute,  the  appointment  fell  to  be  made  by  the  Sheriff',  even 
where  apparently  the  tenant  had  not  complied  with  the  provisions 
of  the  Act  respecting  the  notice  of  claim.    The  tenant  had  notified 
tiie  claim  to  the  landlord  on  21st  January,  the  "  determination 
"  of  the  tenancy "  being  at  the  following  term  of  Whitsunday. 
2q 
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This,  according  to  the  landlord's  contention,  was  the  loth  of  May, 
and  according  to  the  tenant's,  the  2Gth,  and  on  the  result  of  this 
issue  depended  the  fact  as  to  whether  notice  of  the  clauu  had 
been  timeously  given.  Sheriff  Brown  cauie  to  the  conclusion 
that  he  was  justitied  in  naming  a  referee  for  the  landlord,  without 
deciding  the  question  of  the  tenant's  compliance  with  the 
statutory  requirements  as  to  notice.  The  consideration  which 
seems  to  have  led  him  to  this  result  was  that  the  tenant  had 
made  out  what  his  Lordship  called  a  ''pnma  faoie  geuse"  for 
setting  into  motion  the  machinery  of  the  statute,  and  that  it  was 
accordingly  not  within  the  province  of  the  Court  to  decide  the 
question  at  issue  between  the  parties  as  to  the  sufficiency  of  the 
notice.  There  is  doubtless  considerable  force  in  the  Sheriff's 
view  that  it  could  not  have  been  the  intention  of  the  Legislature 
that  all  such  preliminary  questions — some  of  them,  perhaps, 
involving  intricate  investigation — should  be  disposed  of  within  a 
fortnight,  which  is  the  period  allowed  to  the  Sheriff  to  make  the 
appointment  by  sub-section  0  of  section  9.  At  the  same  time, 
and  giving  full  weight  to  that  view,  is  it  reasonable,  or  can 
it  be  supposed  to  have  been  in  the  contemplation  of  Parliament, 
that  the  tenant  should  get  the  benefit  of  the  statute, — should  be 
allowed  the  privilege  oi  the  statutory  machinery  for  the  trial  of 
his  compensation  claims, — unless  he  fulfilled  the  conditions  laid 
down  by  the  statute  as  to  the  presentation  of  these  claims  ?  By 
the  7th  section  it  is  enacted  that  "a  tenant  shall  not  be 
"  entitled  to  compensation  "  unless  he  give  the  statutory  notice, 
and  we  venture  to  think  that  if  insufficiency  in  the  notice  dis- 
entitles him  to  compensation,  it  should  also  prevent  him  calling 
into  existence  the  machinery  for  ascertaining  the  compensation. 
If  the  subject-matter  of  the  statutory  reference  is  forfeited  by 
non-compliance  with  the  statute,  (/  fortiori  there  is  forfeiture  of 
the  right  to  have  an  appointment  of  referee.  It  is  difficult  to  see 
where  there  is  room  for  the  learned  Sheriff's  idea  of  a  p/^ir/ict 
facie  case.  Either  the  tenant  must  have  complied  with  the 
statutory  requisites,  or  he  must  have  failed  to  do  so  ;  and  on  that 
issue,  it  humbly  appears  to  us,  depended  his  right  to  get  within 
the  scope  of  the  statute  at  all.  If  he  was  not  within  the  statute, 
where  was  his  right  to  have  a  referee  appointed  ?  And  further, 
what  length  of  notice  is  to  be  held  as  affording  a  pinvia  faeie 
case  for  invoking  the  aid  of  the  statutory  reference  ?  With  all 
deference,  it  appears  to  us  that  the  learned  Sheriff  has  not  been 
guided  by  anything  like  a  clear  principle  which  would  be  capable 
of  application  to  varying  circumstances. 

We  are  not  insensible  to  the  practical  difficulty — amounting 
almost  to  an  impossibility — urged  by  Sheriff  Brown,  of 
adjudicating  upon  such  questions  within  the  short  period 
allowed  by  the  statute.  It  would  appear  that  the  Legislature,  in 
its  determination  to  expedite  the  procedure,  overlooked  the 
possibility  of  such  preliminary  questions  arising  and  calling  for 
deliberate  disposal. 

Be  that  as  it  may,  the  learned  Sheriff  not  having  disposed  of 
the  merits  of  the  question  raised,  has  handed  it  on  to  the  referees 
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to  be  Jetemiineil  by  them  before  they  enter  on  their  proper 
work.  We  cannot  look  on  this  as  a  satisfactory  result.  The 
question  on  which  the  sufficiency  of  the  notice  depends  is,  as 
Sheriff  Brown  has  indicated  in  his  note,  not  free  from  difficulty, 
and  is  one  on  wliich  somethinof  can  be  said  on  both  sides.  It 
ii>  a  question,  moreover,  which  not  unfrequently  arises  in 
agricultural  contracts,  and  on  which  a  good  deal  of  doubt  exists 
—in  short,  just  such  a  question  as  loudly  calls  for  something 
like  an  authoritative  judgment.  We  cannot  expect  much  light 
on  it  from  the  statutory  referees.  It  appeal^,  however,  that  the 
landlord  has  been  advised  to  bring  the  judgment  of  the  SheriflF 
under  the  review  of  the  Couiii  of  Session  by  means  of  a  suspension; 
and  if  the  competency  of  this  mode  of  procedure  be  sustained, 
some  solution  may  possibly  be  found  of  the  problems  started  by 
this  ease. 

In  another  case  which  we  report  this  month — that  of 
Hannan  v.  Rtiniaay,  in  the  Argyll  Sheriff  Court  (p.  232, 
Sh.  C.  Reports),  —  it  was  decided  that  the  outgoing  tenant's 
right  to  use  the  bams  on  the  holding  for  thrashintj  his  last 
crop  for  a  specified  time  after  the  expiry  of  the  lease,  did 
not  affect  the  date  of  the  "  determination  of  the  tenancy," 
which  was  held  to  be  the  actual  expiry  of  the  lease,  and  not 
the  lapvse  of  the  right  to  use  the  barns.  We  need  make 
no  comment  on  this  case,  which  appears  to  us  to  be  rightly 
decided,  except  to  call  attention  to  some  remarks  in  the 
instructive  note  of  Sheriff-Principal  Irvine  on  the  provisions  of 
the  7th  section  of  the  Act,  which  bear  out  the  view  we  have 
expres.sed  above  as  to  the  necessity  of  the  tenant  complying 
with  the  requirements  of  the  statute  before  being  entitled  to 
reap  any  of  its  advantages. 


TRADE    MARKS. 

III. 

In  referring  to  the  Scotch  cases  on  the  subject  of  trade  marks 

in  our  last  article,  we  confined  our  attention  exclusively  to  those 

which  had  been  decided  by  the  Supreme  Court.     Before  passing 

on  to  notice  the  remaining  cases  to  which  we  propose  calling 

^iention,  we   desire  to   refer  to  a  case   which   was   recently 

decided  in  the  Sheriff'  Court  of  Lanarkshire  at  Glasgow,  by  Mr. 

Sheriff  Murray,  the  judgment  in  which  is  well  worth  careful 

P^inisal,    The  case  to  which  we  refer  is  that  of  Stuart  S  Co,  v. 

r/<«  Vol  de  Tvavers  Company,  1  Sh.C.  Reports,  207.  The  question 
involved  had  reference  to  the  use  of  the  word  "  Granolithic  "  as 
applied  to  the  manufacture  and  use  of  a  concrete  formed  of  a 
coiuhination  of  crushed  granite  and  Portland  cement.  It  is 
^innecessary  to  state  the  particulars  of  the  case,  as  these  are 
fully  given  in  the  report  referred  to.  The  interdict  was  refused 
"y  the  Sheriff"  on  the  ground  that  where  the  facts  proved 
uisclosed  no  intention  to  deceive,  nor  any  reasonable  ground  for 
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appreheiLsioii  that  purchasers  might  be  misled,  the  use  of  a  word 
descriptive  of  a  process  or  manufacture  could  not  receive  the 
protection  of  the  Court.  The  case,  which  has  been  appealed  to 
the  Court  of  Session,  is  chiefly  interesting,  however,  on  account 
of  the  clear  and  succinct  statement  of  the  law  given  by  the 
learned  Sheriff,  and  the  admirable  classification  of  it  into  five 
classes  or  categories,  under  each  of  which  the  various  cited  cases 
are  brought  into  groups.  Whatever  may  be  the  result  of  the 
appeal,  there  can  be  little  doubt  that  this  contribution  to  the  law 
on  the  subject  of  trade  marks  will  be  of  service  to  lawyers  w^ho 
have  occasion  to  study  questions  of  this  kind. 

As  we  have  seen,  it  is  not  necessary  for  a  complainer  in 
seeking  to  prevent  the  infringement  of  his  trade  mark  to  make 
out  any  actual  intention  on  the  part  of  the  infringer  to  deceive 
purchasers  into  the  belief  that  they  were  getting  an  article  made 
by  the  parties  originally  using  the  name  or  trade  mark  when 
they  were  in  reality  only  getting  an  article  made  by  imitatoi's. 
All  that  one  claiming  the  protection  of  the  Court  is  required  to 
show  is  that  there  exists  a  reasonable  apprehension  of  injury. 
This  principle  was  illustrated  by  the  case  of  Shifjer  Manu- 
facturing  Co,  v.  Kimball  <t  Morton ,  referred  to  in  our  second 
article.  An  important  authority  bearing  to  some  extent  on  this 
principle,  is  the  Glenboig  case,  Diiniiovhie  and  Others  v.  Young 
<t  SoiiSy  1883, 10  R.  874.  The  pursuers  in  this  case  w^ere  two  com- 
panies engaged  in  brickmaking.  They  worked  a  seam  of  clay  of 
superior  excellence  for  making  bricks  on  the  lands  of  Glenboig. 
Both  stamped  their  bricks  with  the  name  "  Glenboig."  The 
defenders  were  also  brickmakers,  but  on  the  adjoining  estate  of 
Heathfield.  The  same  seam  of  clay  extended  under  the  lands 
of  Heathfield,  and  the  defenders  having  struck  it,  began  to 
stamp  Heathfield  ware  with  the  words  "Young's  Glenboig." 
The  Heathfield  works  were  distant  a  couple  of  miles  from  the 
Glenboig  works.  It  was  the  invariable  practice  in  the  trade,  as 
was  clearly  proved,  to  distinguish  the  ware  manufactured  at  the 
different  works  by  the  name  of  the  lands  on  which  they  were 
situated,  and  thus  the  manufa^cture  of  the  pursuers  had  been 
universally  known  in  the  trade  as  "  Glenboig,"  and  that  of  the 
defenders  as  "  Heathfield."  Notwithstanding  that  the  defenders 
prefixed  the  word  "  Young's "  to  the  word  "  Glenboig,"  the 
Court  held  that  the  effect  of  the  respondents  stamping  their 
bricks  with  the  words  "  Young's  Glenboig "  was  to  leajd  their 
customers  to  believe  that  they  were  manufactured  at  Glenboig, 
and  that  the  respondents  in  this  way  took  undue  advantage  of 
the  high  reputation  which  that  manufactui*e  had  attained  to  in 
the  trade.  Lord  Craighill  said — "  The  respondents  try  to  justify 
"their  assumption  of  •Glenlx)ig'  (1)  on  the  ground  that  their 
"  clay  is  of  the  same  seam,  and  (2)  on  the  ground  that  the  word 
"  *  Glenboig,'  as  used  by  them,  is  qualified  by  the  word  '  Young's,' 
"and  so  misapprehension,  not  to  say  deception,  is  prevented. 
"  The  fact,  as  assumed  in  the  former,  has,  I  think,  been  estab- 
"  lished ;  but  it  is  insufficient  as  a  justification.  The  least  that 
"  can  be  said  on  the  subject  is  that  the  word  as  used  is  ambiguous, 
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"and  that  would  be  enough.  Why  should  the  respondent  use  a 
"word  that  may  mislead — that  may  lead  people  to  buy  his  goods 
"as  the  goods  of  the  complainers  ? "  Interdict  was  accordingly 
granted  against  the  use  of  the  words  "  Young's  Glenboig  "  on  the 
respondents'  bricks. 

Where  the  mark  or  name  alleged  to  be  infringed  is  the  generic 
trade  name   of  an  article   of  commerce  which  is  the  natural 
product  of  many  places  within  a   certain   district,  having   no 
reference  to  any  person  or  trader  in  particular,  the  Court  will 
not  recognise  any  claim  to  the  exclusive  use  of  the  name,  even 
when  the  complainer  can  show  that  he  has  had  a  substantial 
monopoly  in  the  market.     This  is  illustrated  by  MontgoiiteAe  v. 
Donald  A  Co.,  1884,  21  S.L.R.  338,  known  as  the  W^ater  of  Ayr 
Stone  case.      The   complainer  averred   that  the   stones  which 
were  the    product  of    his    quarry    called   Dalmore    had   been 
always  known   in  the  trade,   and   generally  to  the  public,  as 
"Water  of  Avr    Stone."      He    had    for    a    considerable    time 
manufactured,    advertised,    and    sold    whetstones    and    hones 
under  the  title  of  "  Water  of  Ayr  Stone,"  a  designation  which 
had  been,   for  that   period,    his    trade    name   or    trade    mark. 
In  addition,  he  had  for  three  vears  iLsed  a  distinctive  label  or 
trade  mark,  consisting  of  a  group  composed  of  a  hand  grasping  a 
hone,  in  the  centre  of  which  group  was  a  whetstone  with  four 
blocks  bearing  conjointly  the  words  "  Water  of  Ayr  Stone,"  and 
disposed  on  either  side  of  the  gi'oup.     This  he  had  registered  in 
February,  1883,  by  virtue  of  the  Trade  Marks  Registration  Act, 
1875;  but,  independently  of  such  registration,  he  had,  by  the  long 
and  continued  use  of  the  name,  actjuired  the  sole  right  to  use  the 
same  as  a  trade  name  or  mark.     He  further  averre<l  that,  by 
reason  of  .skill  and  experience  in  their  manufacture,  and  of  their 
general  good  (jualities,  the  stone  at  Dalmore  had  become  widely 
known  at  home  and  abroad  as  a  valuable  article.     The  respondents 
averred  that  there  were  numeix)us  beds  on  the  north  and  south 
of  the  river  Ayr  of  a  superior  stone  admirably  adapted   for 
sharpening  edge  tools  which  was  known  as  Water  of  Ayr  Stone. 
That  was  the  only  name  by  which  the  stone  was  known,  and  it 
was  not  confined  to  the  stone  worked  from  any  particular  quarry 
in  the  locality.     The  stone  from  which  their  goods  were  manu- 
factured was  pure  Water  of  Ayr  Stone,  and  could  not  be  described 
in  any  other  way  than  by  that  name.     The  averments  of  the 
respondent  were  proved,  and  interdict  was  refused.     The  Lord 
Justice-Clerk  came  to  the  conclusion  that  the  words  or  desig- 
nation claimed  was  the  generic   trade  name   of  an   article  of 
commerce  as  being  the  natural  product  of  the  Vale  of  Ayr; 
that  the  commodity   was   never   sold   by   the   pursuer   or   his 
predecessors  by  any  distinctive  or  exclusive  name  bearing  any 
specific  reference  to  them  or  to  the  Dalmore  works ;  but  that  the 
product  was  found  in  many  places  on  the  banks  of  the  Ayr,  and 
tbat  it  has  been  frequently  dealt  in  by  other  persons,  and  always 
^der  the  same  designation.     He  found  no  evidence  to  show  that 
^he  term  was  ever  considered  in  the  trade  as  denoting  exclusively 
the  hones  prepared  by  the  pursuer.     In  these  circumstances  it 
^'te  impassible  to  grant  interdict. 
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In  WotJterspoon  &  Go,  v.  Gray  cfc  Co,,  2  Macph.  38,  the  Court 
was  of  opinion,  upon  inspection  of  the  label  and  wrappers  of  the 
plaintiff  and  defendants,  that  they  were  essentially  different,  and 
refused  to  allow  the  case  to  go  to  trial. 

In  Green  v.  Shepherd^  4  Macph.  1028,  the  question  was 
considered  whether  in  an  action  of  damages  for  infringement  of 
a  trade  mark,  concluding  also  for  interdict,  the  plaintiff  could  in 
any  case  move  for  interim  interdict;  and  in  Dixon  v.  Jachton 
5  Macph.  326,  an  interim  interdict  was  granted  under  the 
circumstances. 

We  will  now  glance  at  the  statute  law  on  the  subject  of  trade 
marks.  The  first  Act  of  Parliament  we  have  occasion  to  notice 
is  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict.  c.  88). 
This  Act  was  passed  mainly  with  the  view  of  rendering 
infringers  of  trade  marks  amenable  to  the  criminal  law,  but  it 
also  contains  provisions  applicable  to  civil  remedies.  The 
protection  of  the  Act  only  extends  to  marks  lawfully  used  as 
trade  marks,  so  that  any  mark  which  contains  a  false  statement, 
or  is  otherwise  calculated  to  deceive  the  public,  would  be  excluded 
from  its  protection.  The  Act  lays  down  specifically  a  number 
of  punishable  offences.  Forging  or  counterfeiting  a  trade  mark 
with  intent  to  defraud  is  the  first,  and  the  others  have  reference 
generally  to  the  wrongful  application  and  use  of  trade  marks, 
and  knowingly  selling  goods  impressed  with  a  forged  trade 
mark.  An  offender  convicted  under  the  Act  may  be  imprisoned 
for  a  period  not  exceeding  two  years  with  hard  labour,  and 
forfeits  to  the  Crown  all  articles,  labels,  wrappers,  &c.,  wrong- 
fully marked,  and  all  instruments  for  impressing  or  applying 
the  marks.  The  Court  may  order  such  forfeited  articles  to  be 
destroyed.  The  Act  does  not  take  away  or  affect  any  civil  right 
or  remedy  competent  to  the  owner  of  any  trade  mark.  It  enacts 
that  an  implied  warranty  shall  be  presumed  in  every  sale  of 
goods  that  the  trade  mark  is  genuine  and  not  wrongfully  used, 
unless  the  contrary  be  expressed  in  some  writing  signed  by  or 
on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the 
vendor.  SuflScient  has  been  said  to  show  the  general  purport  of 
this  Act.  It  is  applicable  to  Scotland,  but  we  are  not  aware  of 
any  prosecution  having  yet  taken  place  under  its  provisions  in 
this  part  of  the  kingdom.  In  England,  however,  the  Act  has 
been  put  in  force,  and  reference  is  made  to  Sebastian's  work  on 
the  Law  of  Trade  Marks,  c.  5,  p.  131,  for  the  authorities  on 
the  subject. 

The  Trade  Marks  Registration  Act,  1875  (38  &  39  Vict.  c. 
91),  which  is  the  next  Act,  was  repealed  and  replaced  by  The 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c. 
57),  which  was  passed  to  amend  and  consolidate  the  law  relating 
to  Patents  for  Inventions,  Registration  of  Designs,  and  of  Trade 
Marks.  It  is  divided  into  the  following  five  parts,  viz.,  I,  Pre- 
liminary; 2,  Patents;  3,  Designs;  4,  Trade  Marks;  and  5, 
General.  The  part  of  the  Act  relating  to  trade  marks  begins 
with  section  62.  That  section  empowers  the  Comptroller 
General  of  Patents,  Designs,  and  Trade  Marks,  on  application 
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by  any  person  claiming  to  be  the  proprietor  of  a  trade  mark,  to 
register  the  same  in  the  Register  of  Trade  Marks,  which  Ls 
provided  for  by  section  78  of  the  Act.  The  62nd  section  also 
prescribes  the  form  of  the  application  and  the  particulars  which 
must  accompany  the  same,  and  confers  power  on  the  Comptroller 
to  refuse  to  register  a  trade  mark,  but  a  right  of  appeal,  in  this 
connection,  is  given  to  the  Board  of  Trade.  The  Board  of  Trade 
may,  however,  if  it  appears  expedient,  refer  the  appeal  to  the 
Court,  which  is  empowered  to  hear  and  determine  the  same. 
The  next  section  of  the  Act  provides  that  where  registration  of  a 
trade  mark  shall  not  be  completed  within  twelve  months  from 
the  date  of  the  application,  by  reason  of  default  on  the  pai^t  of 
the  applicant,  the  application  shall  be  deemed  to  be  abandoned. 
The  64th  section  is  enlarged  from  section  10  of  the  1875  Act. 
It  defines  the  essentials  of  a  trade  mark  for  registration  as 
follows : — 

(1.)  For  the  purpases  of  this  Act  a  trade  mark  must  consist  of 
or  contain  at  least  one  of  the  following  essential  particulars : — 

(«.)  A  name  of  an  individual  or  firm  printed,  impressed,  or 
woven  in  some  particular  and  distinctive  manner ;  or 

(6.)  A  written  signature,  or  copy  of  a  written  signature,  of  the 
individual  or  firm  applying  for  registration  thereof  as  a 
trade  mark ;  or 

(c.)  A  distinctive  device,  mark,  brand,  heading,  label,  ticket,  or 
fancy  word  or  words  not  in  common  use. 

(2.)  There  may  be  added  to  any  one  or  more  of  these  par- 
ticulars any  letters,  words,  or  figures,  or  combination  of  letters, 
words,  or  figures,  or  of  any  of  them, 

(8.)  Provided  that  any  special  and  distinctive  word  or  words, 
letter,  figure,  or  combination  of  letters  or  figures,  or  of  letters 
and  figures  used  as  a  trade  mark  before  the  13th  day  of  August, 
1875,  may  be  registered  as  a  trade  mark  under  this  part  of  this 
Act. 

Fancy  words  were  not  registerable  under  the  old  Act,  and  a 
single  letter  may  now  be  registered  as  an  old  mark,  though  it 
was  formerly  excluded  from  registration.  The  65th  section 
provides  that  a  trade  mark  must  be  registered  for  particular 
goods  or  classes  of  goods.  Reference  is  made  to  rule  6,  schedule 
3,  with  respect  to  the  classification  of  goods  for  the  purposes  of 
the  Act.  Section  67  enacts  that  a  trade  mark  may  be  registered 
in  any  colour,  and  such  registration  shall  (subject  to  the  pro- 
visions of  the  Act)  confer  on  the  registered  owner  the  exclusive 
right  to  use  the  same  in  that  or  any  other  colour.  The  Act  then 
Dttakes  provision  for  advertising  applications,  so  that  anyone 
wishing  to  oppase  the  registration  may  have  an  opportunity  of 
doing  so.  Then  follow  sections  relating  to  the  assignment  and 
transmission  of  trade  marks, — conflicting  claims  to  registration, — 
restrictions  on  registration, — and  additions  to  registered  trade 
niarks.  Section  75  provides  that  registration  of  a  trade  mark 
shall  be  deemed  to  be  equivalent  to  public  user  of  the  trade 
^rk,  and  the  next  section  enacts  that  the  registration  of  a 
person  as  proprietor  of  a  trade  mark  shall  be  pnma  facie 
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evidence  of  his  right  to  the  exclusive  use  of  the  same,  and  shall, 
after  the  expiration  of  five  years  from  the  date  of  registration, 
be  conclusive  evidence  of  his  right  to  the  exclusive  use  of  the 
trade  mark,  subject  to  the  provisions  of  the  Act.  We  have  now 
shortly  stated  the  more  important  provisions  of  this  Act.  A 
very  full  and  careful  analysis  of  the  Act  is  given  in  Sebastian's 
book,  and  our  readers  will  also  find  there  the  necessary  forms  and 
instructions  in  connection  with  the  registration  of  trade  marks. 


l^xttraturt. 


Codification  of  Sheriff  Court  Acts,  with  Draft  Bill  consoli- 
dating the  existing  Acts  and  Regulations  affecting  Sheriflf 
Court  Procedure  in  Scotland.  By  George  B.  Young,  Mem- 
ber of  the  Faculty  of  Procuratoi's,  Glasgow.  Glasgow : 
William  Hodge  «fe  Co.     1885. 

The  introductory  matter  of  this  work  formed  the  substance  of 

a  series  of  articles  which  appeared  in  the  early  numbers  of  the 

Scottish   Law   Review,   and   attracted,  as  we  have  reason  to 

know,  a  large  amount  of  attention  in  legal  circles.     The  author, 

Mr.  G.  B.  Young,  a  well-known  and  respected  member  of  the 

profession  in  Glasgow,  has  re-cast  the  matter  of  the  articles,  and 

now  issues  them  as  a  sort  of  treatise  on  a  question  which  is  one 

of  great  interest  and  impoi'tance  not  only  to  practising  lawyers, 

but  to  the  general  body  of  the  public.     Besides  pointing  out  the 

necessity  for  such  a  reform  as  he  recommends,  Mr.  Young  has 

followed  the  very  practical  course  of  preparing  and  submitting 
a  scheme,  in  the  shape  of  a  Draft  Bill,  for  carrying  it  out.  In 
this  Bill,  within  the  compass  of  246  clauses,  he  embodies  the  gist 
of  we  are  afraid  to  say  how  many  existing  enactments,  with  the 
result,  of  course,  of  making  the  matter  much  more  clear  and 
concise,  and  far  more  intelligible  than  it  is  at  present.  No 
doubt,  some  of  the  clauses  of  the  draft  are  open  to  criticism,  and 
fault  may  be  found  that  in  some  cases  efficiency  has  been  sacri- 
ficed to  brevity ;  but,  taken  as  a  whole,  Mr.  Young  s  contribution 
to  the  literature  of  the  subject, — which  is  one  that  must  sooner 
or  later  command  public  attention, — is  highly  creditable  to  his 
industry  and  legal  acumen,  and  is  well  fitted  to  serve  as  a  basis 
on  which  a  much-re(|uired  measure  of  reform  may  be  elaborated 
and  put  into  definite  shape.  The  thanks  of  the  profession  are 
due  to  the  author  for  this  well-timed  and  judicious  help  to  the 
cause  of  law  reform. 


Law  Lyrics.     Glasgow  :  Wilson  &,  M'Cormick.     1885. 

This  is  a  delightful  collection,  worthy  to  rank  with  the  best 
pieces  of  Outram  and  Neaves.  There  is  the  same  rich  vein  of 
humour  pervading  it  which  characterised  their  work  ;  while  for 
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neatness  and  aptness  of  expression  and  rhythm,  it  Ls  equal  to 
anything  of  the  kind  we  have  seen.  We  give  the  following 
piece,  not  as  being  by  any  means  the  best  in  the  book,  but  as 
affording  a  fair  example  of  the  author  s  style,  and  at  the  same 
time,  in  all  seriousness,  advocating  a  reform  in  legal  procedure 
which,  we  think,  is  one  that  cannot  be  much  longer  delayed : — 

SEPARATION    AND    DIVORCE. 

That  justice  and  right  should  he  matters  of  money  ! 

Oh,  who  could  believe  it  ?     What  man  can  endure 
That  Scotland  should  harbour — so  brave  and  so  sunny  ! — 

A  law  for  the  rich  and  a  law  for  the  poor  1 

A  wife  for  gross  cruelty  seeks  separation, 

And  aliment  asks  for  herself  and  her  chicks  : 
Pay  down  fifty  pounds,  is  the  way  of  our  nation, 

Or  else  be  content  with  your  hlows  and  your  kicks  I 

A  man  may  desire  to  obtain  a  divorce 
From  crime  and  imfaithfulness,  soitow  and  pain  : 

Pay  down  fifty  poimds,  is  the  answer,  of  course. 
Or  take  your  wife  back  to  your  Iwsom  again  ! 

The  reason  is  plain  :  In  our  high  Court  of  Session 
Such  suits  must  be  brought,  'mid  a  hailstorm  of  fees 

For  wax  and  red  tape,  and — excuse  the  expression — 
To  keep  up  an  Advocates*  Guild,  if  you  please. 

The  cure  's  with  the  Sheriff :  Give  him  jurisdiction 

To  try  all  such  cases  with  poverty  prest ; 
The  cost  would  be  small,  and  at  every  conviction 

A  wrong  would  be  righted,  a  house  would  be  blest. 

Oh,  why  should  Scotch  justice  be  measured  by  purses, 
While  innocence  writhes  in  an  infamous  chain  ? 

\yhile  children's  young  ears  ring  with  quarrels  and  curaes, 
And  women,  heart-broken,  beg  pity  in  vain  1 


The  following,  too,  is  admirable : — 


THE   LANDIiORD  S    HYPOTHEC. 


There  was  a  small  grocer 

Who  took  a  small  shop, 
But  aoon,  you  must  know,  sir, 

He  came  to  a  stop  : 
He  found,  to  his  sorrow. 

No  cash  in  his  till, 
And  none  could  he  bon'ow 

On  bond  or  on  bill. 

As  red  as  a  rocket 

The  landlord  came  down, 
And  said  he  must  stock  it. 

By  law  of  the  Crown  ; 
And  then  upon  credit 

He  purchased  some  jams, 
And  deep  went  in  debit 

For  cheeses  and  hams. 


Without  hesitation 

The  laird  for  his  rent 
Laid  on  Sequestration, 

With  double  intent ; 
For  six  months  to  go,  sir, 

And  six  in  the  past, 
Until  the  small  grocer 

Was  bank  nipt  at  last. 

With  bidding  and  knocking, 

A  bold  auctioneer. 
Sold  fittings,  and  stocking 

The  landlord  to  clear ; 
And  then  the  small  shoppie 

Was  boarded—"  To  I^t," 
And  so  the  wee  trappie 

AVas  baited  and  set. 
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The  laird  got  the  money,  I     They  smote  on  their  pockets, 

While  creditors  small —  '         Aiid  wanted  to  know 

For  hams,  cheese,  and  honey —  |     How  to  the  red  rocket's 
Got  nothing  at  all.  Their  money  should  go  ? 

They  cried — "  Whirlietoddy  !  But  Pagans  and  Gothics 


This  never  can  be  !" 


Should  all  understand — 


And  all  in  a  body  I     The  landlord's  hypothec's 

Came  trooping  to  me.  i    .     The  law  of  the  land ! 

We  commend  this  little  volume  particularly  to  the  brethren  of 
the  long  robe  in  Glasgow,  who  have  reason  to  be  proud  that  one 
of  their  number, — while  not  neglecting  the  studies  which  have 
brought  him  to  an  honoured  place  in  his  profession, — should  have 
been  able  to  sustain  the  credit  of  the  provincial  bar  in  a 
department  of  literature  that  has  hitherto  been  considered  to 
belong  exclusively  to  the  Parliament  House. 


Current  ^otts. 


We  have  this  month  devoted  a  large  amount  of  our  too-limited 

space  to  a  report  of  the  proceedings  at  the  first  annual  meeting 

of  the  Incorporated  Society  of  Law  Agents  in  Scotland,  which 

was  held  in  Glasgow  in  the  course  of  the  month.     In  order  to  do 

so,  we  have  been  obliged  to  hold  over  some  of  the  other  matter 

we  had  prepared  for  the  current  number ;  and,  particularly,  we 
have  had  seriously  to  curtail  the  space  usually  allotted  to  these 
Current  Notes,  for  which  we  have  to  ask  the  indulgence  alike  of 
readers  and  contributors.  The  meeting  of  the  Society  was  an 
event  of  so  much  importance  and  interest  to  the  profession  that 
we  desire  to  aid  as  far  as  we  can  in  calling  attention  to  it.  The 
attendance  of  membei's  was  respectable :  the  subjects  set  down 
for  discussion  were  well-chosen  and  opportune;  and  the  speaking, 
while  it  did  not  in  any  case  offend  by  diffuseness,  was  practical 
and  pointed.  It  is  a  matter  deserving  of  consideration  by  the 
Society^  whether  such  meetings  should  not  be  held  more  frequently 
than  once  a-year.  There  are  numerous  subjects  occupying  the 
attention  of  members  of  the  profession,  which  it  would  be  advan- 
tageous to  have  discussed  on  such  occasions ;  and  the  fact  of,  say 
a  quarterly  meeting  being  held,  would  keep  such  matters  fresh 
in  the  minds  of  members,  and  be  more  likely  to  yield  good 
practical  results. 

Ilotes  from  (Sbinburg^. 

Parliament  Housb,  29ih  June^  1885, 

The  chief  interest  of  all  lawy^ers  at  the  present  moment  centres 
around  the  appointments  under  the  new  Government.  Who  the 
holders  are  to  be  has  no  doubt  been  determined,  but  their  names 
have  not  as  yet  been  allowed  officially-  to  transpire.  I  think,  how- 
ever, the  following  will  be  found  a  pretty  accurate  sketch  of  how 
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the  vacant  offices  will  be  filled.  As  all  the  world  knows,  Mr. 
Macdonald  has  been  named  Lord  Advocate,  and  the  sheriffship 
he  vacates  will  be  conferred  on  Mr.  Muirhead,  Sheriif  of  Chancery. 
I  am  informed  that  the  Solicitor-Generalship  was  offered  to  this 
gentleman,  who  has  considerable  influence  with  the  heads  of  the 
Tory  party,  but  in  the  meantime  he  prefers  the  premier  sheriff- 
ship. Mr.  J.  P.  B.  Robertson  will  be  Solicitor -General.  Mr. 
John  Bumet,  the  senior  Advocate -Depute  under  the  last 
Conservative  administration,  will  be  made  Sheriff  of  Chancery. 
The  names  associated  with  the  Advocate-Deputeships  are  those 
of  Mr.  Alexander  Blair,  Mr.  D.  M'Kechnie,  and  Mr.  Alexander 
Low.  For  the  fourth  place  several  gentlemen  are  mentioned. 
The  post  will  probably  go  to  Mr.  Thorburn,  Mr.  Readman,  or  Mr. 
Wallace.  I  ou^j^ht  to  mention  that  Mr.  Darlinor  is  said  to  have 
refused  a  Deputeship.  Mr.  Jamieson,  of  Messi*s.  Tods,  Murray, 
&  Jamieson,  is  again  to  be  Crown  Agent.  The  political  prize  of 
Secretarv  to  the  Lord  Advocate  is  imderstood  to  be  in  the  hands 
of  Mr.  W.  J.  Mure,  son  of  Lord  Mure,  who,  it  will  be  remembered, 
acted  as  Secretary  to  the  Grocers^  Commission  with  much  accept- 
ance. It  is  also  understood  that  Mr.  Balfour  Paul,  the  intimate 
friend  of  the  Lord  Advocate,  will  come  in  for  a  minor 
appointment. 

The  improvement  in  business  which  I  noted  last  month  has,  I 
am  glad  to  say,  continued,  and  shows  no  sign  of  abatement,  so 
far  as  the  remainder  of  this  brief  session  is  concerned.  Several 
heavy  proofs  and  jury  trials  have  given  active  work  to  a  fitting 
number  of  counsel  and  agents.  In  one  of  the  proofs,  about  a 
thousand  guine&s  were  sent  to  four  counsel  for  a  week's  work. 

At  Mr.  Campbell  Smith's  dinner,  the  ex-Solicitor-General 
presided,  and  there  was  a  great  muster  of  the  Faculty.  In  the 
course  of  Mr.  Smith's  speech,  which  was  the  speech  of  the 
evening  in  every  respect,  he  took  occasion  to  promise  that  every 
litigant  would  have  the  same  consideration  from  him,  whether 
his  suit  happened  to  be  about  a  pound  or  a  province.  The  illus- 
tration is  my  own,  but  Mr.  Smith's  meaning  was  the  same,  and 
it  had  special  significance  in  the  presence  of  Lord  Young,  who, 
at  his  own  request,  was  a  member  of  the  company. 

A  good  many  people  here  think  the  Incorporated  Law 
Society,  at  whose  meeting  last  week  many  subjects  of  great 
moment  were  discussed,  a  brilliant  idea,  if  it  could  be  made  to 
embrace  the  superfluously  numerous  branches  of  the  profession 
in  Scotland.  But  as  long  as  we  have  one  Faculty  of  Advocates 
in  Edinburgh,  and  another  in  Aberdeen,  a  Society  of  Writers  to 
the  Signet,  a  Society  of  S.S.C.'s,  and  sev^eral  other  corporations 
or  grades  of  lawyers,  it  is  considered  out  of  the  (juestion  to 
expect  reform,  since  there  can  be  none  without  concerted  action, 
wid  no  concerted  action  unless  by  the  awkward,  roundabout 
method  of  conferences. 

A  united  incorporation  might  deal,  and  deal  eflectually,  with 
such  topics  as  the  double  Sheriftship,  and  that  branch  of  local 
government  which  may  transfer  private  bill  and  other  inquiries 
Iroin  London  to  Scotland.     But  there  is  a  more  knotty  problem 
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than  either  to  be  solved — the  overstocking,  namely,  of  the  legal 
profession.  Professor  Roberton  may  do  well  to  talk  of  the 
higher  culture  of  law  agents ;  but  it  seems  cognate  to  inquire 
wherein  lies  the  inducements  to  culture  when,  at  this  moment, 
many  clerks  who  have  passed  their  "  great-go  "  are  not  earning 
more  than  first  ploughmen  ? 


INCORPORATED   SOCIETY  OF    LAW   AGENTS  IN  SCOTLAND. 

The     fiiijt    annual     meeting     of    this     Society    was    held     in     the 

Accoiuitants'  Hall,  Glasgow,  on  Wednesday,  24th  June  last.    There  was 

a  large  attendance  of  members,    including   many   from   the   country. 

The  President,  Professor  Roberton,  LL.D.,  occupied  the  chair. 

In  opening  the  proceedings,   the   Chairman  said — Gentlemen,    the 

circular  recently  issued  by  our  Secretary  announced,  of  course  with  my 
fidl  concurrence,  my  intention  to  give  a  short  introductory  address  on 
the  present  occasion.  When,  however,  I  consider  the  number  and 
importance  of  the  subjects  that  fall  to  be  considered  by  us,  and  the 
necessarily  very  limited  amount  of  time  at  our  disposal,  I  cannot  but 
feel  that  even  a  very  short  address  may  well  be  dispensed  with.  It 
would,  moreover,  be  wrong  on  my  part  to  anticipate  by  any  remarks  of 
mine,  the  report  which  our  friend  Mr.  Barty  is  to  submit  to  you 
presently.  In  that  report  he  will  give  an  account  of  what  the  Society 
has  been  enabled  to  do  since  the  date  of  its  incorporation.  The  residts 
may  not  be  so  great  as  some  of  us  could  have  wished,  or  indeed  had 
anticipated.  Still,  I  feel  iissured  that  you  will  regard  them  as  highly 
encouraging,  and  should  anyone  be  somewhat  disposed  to  think  other- 
wise, I  would  aak  him  to  bear  in  mind  that  the  proverbial  expression, 
silent  Uffps  inter  anna,  is  not  more  true  thim  is  the  remark,  that  any 
efforts  for  the  impix)vement  of  the  law  in  any  one  of  its  departments 
must  practically  remain  in  abeyance,  or  at  least  be  discontinued  during 
the  struggles  of  an  expiring  Parliament. 

I  must  also  observe  that  until  to-day  the  Society  has  not,  except 
through  its  Council,  had  an  opportunity  of  considering  and  discussing 
any  proposals  or  suggestions  for  legal  reform,  and  that  any  conclusion  to 
which  either  at  this  or  at  any  other  general  meeting  you  may  come, 
cannot  but — as  the  deliberately-considered  and  cautiously-expressed 
opinion  of  the  largest,  and,  I  think  I  may  add,  the  most  influential,  or 
ere  long  to  l)econie  the  most  influential,  legal  body  in  Scotland — 
command  a  great  measure  of  success. 

We  may  also  take  encouragement  from  the  fact  that  our  success 
during  the  first  year  of  our  corporate  existence  has  been  proportionally 
gi-eater  than  tliat  of  the  Incorporated  Ijaw  Society  of  England  during 
the  first  vear  of  its  existence. 

Our  first  meeting  was  held  in  Edinburgh,  a  place  of  which  all  of  us 
cherish  pleasing  recollections,  inasmuch  as  it  is  associated  with  the 
studies  which  preceded  our  entrance  on  the  active  duties  of  professional 
life.  But  it  was  not  the  intention  of  the  pn)moters  of  the  Society, 
neither  is  it  your  intention,  tliat  all  its  meetings,  nor  even  the  greater 
number  of  them,  should  be  held  in  Edinburgh.  You  have  wisely  judged, 
and  wisely  resolved,  that  in  order  to  preserve  its  vitality,  stimulate  its 
energies,  and  widen  the  sphere  of  its  usefulness,  the  Society  should  be,  if 
1  may  be  allowed  the  expression,  migratory — in  other  words,  that  it 
should  have  regidar  provincial  annual  meetings,  precisely  such  iis  lU^ 


THE  SCOTTISH   LAW   REVIEW.  109 

held  by  the  Incorporated  Law  Society  of  England,  and  are  contributing 
to  confer  on  that  institution  so  much  of  its  energy,  and  also  so  much  of 
its  great  usefulness  both  to  the  profession  and  to  the  public. 

We  iu-e  now  at  this  our  second  meeting  assembled  in  a  place  which, 
although  it  is  hut  a  provincial  town,  ranks  in  point  of  population, 
perhaps  also  in  point  of  wealth,  and  certainlj'  as  regards  the  extent  and 
vastnesa  of  its  commerce  and  its  industries,  as  the  second  citv  in  the 
empire.  It  has  none  of  the  l>eauty  and  of  the  romantic  situation  which 
enable  Edinburgh  to  be  justly  spoken  of  as  the  most  beautiful  of  British 
cities;  it  has  but  few  of  such  literary  and  historical  i\ssociations  lUs  have 
invested  Edinburgh  with  a  halo  that  can  never  fade  away.  You  will 
not  suppose,  however,  that  while  the  Clyde  is  famous  throughout  the 
world  for  its  shipbuilding,  and  (ilasgow  renowned  for  its  commerce  and 
its  coal  and  iron  industries,  it  is  so  engrossed  with  the  struggle  for 
wealth  as  not  to  have  the  accompaniment  of,  what  iis  professional  men 
YOU  must  value  highly,  a  law  school.  At  no  time  and  in  no  circumstances 
can  we  ever  expect — and,  speaking  for  myself,  I  am  far  from  desiring, 
even  were  the  object  deemed  an  attainable  one — that  as  a  law  school 
the  Faculty  of  Law  in  our  University  should  ever  become  the  rival  of 
the  corresponding  Faculty  in  the  University  of  Edinburgh.  And  yet, 
at  a  time  not  far  remote,  although  certainly  not  within  the  memory  of 
any  person  now  living,  the  law  classes  in  the  University  of  Glasgow 
attracted  students  from  all  parts  of  the  empire,  including  many  from 
Edinburgh,  among  whom  I  may  name  Lord- President  Boyle,  Lord 
Jeffrey,  and  the  late  Lord  Moncrieff — this,  too,  at  a  time  when  in 
Edinburgh  the  chair  of  Civil  Law  and  the  chair  of  Scots  Law  were 
filled  by  men  of  acknowledged  eminence. 

Gentlemen,  having  referred  to  a  law  school,  I  may  perhaps  be  allowed 
to  remind  you  that,  at  the  first  meeting  of  the  Society,  I  pressed  upon 
the  consideration  of  such  of  the  members  as  are  resident  at  a  distance 
from  the  seat  of  a  university,  whether  they  might  not,  in  tlieir  respective 
pliujes  of  pnictice,  do  something  in  the  way  of  lecturing  to  clerks  and 
apprentices.  I  have  no  means  of  knowing  whether  my  recommendation 
has  been  acted  upon,  and  if  so,  to  what  extent,  but  this  I  know,  that 
not  a  few  of  those  who  heard  me  have  taken  occasion  to  sj)eak  very 
favourably  of  the  suggestion.  None  of  us  require  to  be  told  that  the 
education  which  is  acquired  in  chambers  is,  at  least  generally  speaking, 
of  a  purely  technical  character,  and  that  the  man  who  comes  to  the 
practice  of  the  profession  without  what  I  may  term  a  concomitant  know- 
ledge of  legal  principles,  need  not  expect  to  be  either  a  safe  counsellor, 
or,  what  he  must  naturally  desire  to  be,  a  successful  practitioner.  I 
Daay  be  permitted  to  add — and  I  speak  from  an  experience  of  eighteen 
years  as  a  professor  of  law — that  one  of  the  most  successful,  as  well  as 
one  of  the  most  pleasing  modes,  not  only  of  preserving,  but  also  of 
extending  one's  own  knowledge  of  legal  principles,  is  just  to  become  a 
teacher  of  law.  Considerations  such  as  these  may  perhaps  induce  some 
of  those  whom  I  have  now  the  honour  of  addressing,  to  act  upon  the 
recommendation  which  I  have  taken  the  lil)erty  of  thus  renewing — a 
liberty  which  I  have  taken  in  the  hope  of  promoting  one  of  the  main 
objects  for  which,  as  you  are  aware,  the  Society  was  established — namely, 
the  higher  education  of  entrants. 

Gentlemen,  I  cannot  conclude  these  few  remarks  without  expressing, 
both  in  the  name  of  my  brethren  of  the  C'ouncil  and  in  my  own  name, 
our  acknowledgments  for  the  admirable  manner  in  which  the  duties  of 
Secretary  have  been  performed  by  Mr.  Barty.  Indeed,  I  do  not  hesitate 
to  say  that  mainly  to  his  ability,  to  his  zeal  and  energy,  and  to  his 
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unwearied  peraeverance  and  accurate  business  habits,   we  owe  it  that 
our  Society  occupies  its  present  prosperous  condition. 

The  first  business  disposed  of  was  tlie  election  of  office-bearers.  On 
the  motion  of  Mr.  Babtie,  Dumbarton,  seconded  by  Mr.  Dougall, 
Ayr,  l^rofessor  Roberton  was  re-elected  president.  Mr.  Charles  Duncan, 
advocate,  Aberdeen,  was  elected  vice-president ;  and  the  following  gen- 
tlemen were  elected  members  of  Council : — Messrs.  J.  A.  Spens,  Glasgow; 
John  Downie,  Glasgow ;  David  Small,  Dundee ;  David  Dougall,  A}t  ; 
William  Babtie,  Dumbarton ;  A.  Cameron,  Elgin ;  W.  K.  Macdonald, 
Arbroath  ;  W.  M*Clure,  Greenock  ;  D.  Patrick,  Hamilton ;  John  Gair, 
Falkirk ;  J.  W.  Barty,  Diniblane ;  J.  Anderson,  Inverness ;  Melville 
Jameson,  Perth ;  J.  B.  Mackintosh,  S.S.C,  Edinburgh  ;  James  Chrystal, 
Stirling ;  and  P.  Stormonth  Darling,  Kelso.  Mr.  Thos.  Whitson,  C.A., 
Edinburgh,  was  appohited  Auditor  for  the  ensuing  year. 

Mr.  Barty  read  the  report  of  the  Council,  which  was  as  follows  : — 

The  Council  have  to  lament  the  loss  during  the  past  year  of  one  of  their  number 
— Mr.  John  Symons,  Dean  of  the  Dumfries  Faculty.  No  lawyer  was  better 
known  or  more  deservedly  respected  in  the  South  of  Scotland  than  Mr.  Symons 
was.  His  talents,  acquirements,  sound  judgment,  kindness  of  heart,  and 
uprightness  of  conduct  were  all  alike  admirable.  Since  the  passing  of  the 
Procuratore  Act  of  18(55  especially,  he  had  taken  a  leading  part  in  promoting  the 
best  interests  of  the  profession  to  which  he  belonged.  He  was  long  a  member  of 
the  general  Council  of  Pi-ocurators,  and  the  few  members  of  that  bo<iy  who  still 
survive  have  to  regret  the  loss  not  only  of  a  highly  respected  professional  brother, 
but  also  of  an  intimate  personal  friend. 

The  points  regarding  which  it  is  conceived  meml)ers  may  especially  desire 
information  are — 

I.  The  progress  which  the  Society  is  making  regarding  membership. 
II.  The  work  accomplished  during  the  past  year, 
m.  The  work  to  be  done  during  the  current  year. 

I.  Membership. — The  number  of  names  on  the  register  of  members  is  at  present 
549.  When  it  is  kept  in  view  that  the  great  Engnsh  Inco:  porated  Law  Society 
commenced  with  a  membership  of  only  223,  it  must  be  regarded  as  extremely 
Ratifying  that  the  Scotch  Society  should  have  at  once  sprung  into  such  vigorous 
life. 

II.  Work  Done. — It  cannot  be  said  that  the  Society  has  succeeded  in  achieving 
any  great  reform,  legislative  or  otherwise,  during  the  past  year.  The  last  session 
of  a  moribund  Parliament  is  not,  however,  a  time  when  legislation  affecting  the 
profession,  or  those  subjects  of  special  interest  to  lawyers,  can  be  anticipated. 
It  is,  moreover,  within  the  experience  of  all,  that  any  reform  which  requires 
legislative  sanction  has  to  undergo  a  prolonged  process  of  discussion  before  tnis  is 
obtained.  The  Council,  nevertheless,  >>elieve  that  in  several  directions  they  have 
laid  a  foundation  on  whicli  in  the  immediate  future  satisfactory  results  will  arise. 

They  have  specially  endeavoured  to  deal  with  those  matters  remitted  to  their 
attention  by  the  last  meeting  of  the  Society  in  April,  1884.  Among  those  may 
be  mentioned  the  Registers  of  Royal  Burghs;  the  agency  for  the  poor;  imprison- 
ment for  debt ;  the  qualification  and  admission  of  notaries  public  ;  the  retorm  of 
criminal  procedure  ;  appeals  in  small-debt  cases  on  questions  of  law,  &c.,  regarding 
all  of  which  they  have  not  only  seen  the  Lord  Advocate  personally,  but  have  also 
laid  before  him  a  memorial  dealing  in  detail  therewith.  They  have  every 
encouragement  to  hope  that,  before  the  Society  meets  again,  the  Council  shall  l>e 
able  to  report  satisfactory  results  regarding  sucli  subjects  as  the  agency  for  the 
poor  and  the  admission  of  notaries  public,  and  other  subjects  not  involving 
legislation.  It  may  be  mentioned  that  the  Council  approached  the  Incorporated 
Law  Society  of  England  in  order  to  ascertain  whether  they  were  prepared  to 
unite  in  an  effort  to  abolish  the  attorney  tax  ;  but  the  reply  was  that  having  on 
several  occasions  made  an  attempt,  with  some  prospect  of  success,  to  obtain  the 
abolition  of  the  tax,  and  having  been  frustrated,  to  some  extent  at  least,  by  the 
callousness  of  the  provincial  members  of  the  profession,  they  were  not  at  present 
inclined  to  renew  their  efforts.  It  is  evident  that,  if  the  repeal  of  the  tax  can  ever 
be  obtained,  it  is  hopeless  to  expect  that  it  will  be  so  without  the  cordial  con- 
currence and  support  of  the  English  Society. 

III.  Work  to  ao. — Members  of  the  Society  will,  no  doubt,  after  perusal  of  the 
programme  of  business  for  to-day's  meeting,  be  satisfied  that  in  the  immediate 
future  many  subjects  of  the  highest  importance  deserve,  and  will  receive,  the 
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attention  of  the  Council.  The  Society  cannot,  at  once,  expect  to  possess  the 
influence  of  the  great  English  Society ;  but  if  it  receive  the  cordial  support  of 
the  profession,  and  if  it  take  due  advantage  of  the  opportunities  which  its  valuable 
Royal  Charter  gives  it,  it  must  at  no  distant  date  accjuire  a  position  relatively  as 
strong  aa  that  of  the  Incorporatetl  Law  Society  of  Kngland.  The  annual  reports 
of  that  body  demonstrate  how  influential  it  has  become.  It  has  now  the  complete 
control  over  the  entrance  of  all  persons  to  the  profession  of  Solicitor  or  Attorney, 
it  has  obtained  the  most  valuaole  concessions  with  reference  to  the  admission  of 
Solicitors  to  the  Bar.  It  exercises  discipline  over  the  whole  members  of  the 
profession  with  the  most  salutary  results.  It  is  impossible  to  enlarge  farther  on 
the  functions  which  it  discharges,  but  it  may  be  of  some  interest  to  the  meml^ers 
of  the  Society  to  learn  that  the  last  published  report  deals  with  upwards  of  forty 
subjects,  many  of  which  are  of  the  highest  importance,  such  as  Borough  and 
Burgage  Tenure,  Copyhold  Enfranchisement,  the  Law  Club,  Law  of  Evidence  in 
Criminal  Cases,  Bill  regarding  Qualifications  of  Notaries,  and  payment  of  purchase 
money  to  Solicitors.  It  is  thus  e^^dent  that  the  English  Incorporated  Law  Society 
b  not  only  truly  representative  of  the  whole  profession  in  England,  but  is  also 
directly  instrumental  in  doing  most  valuable  work  for  the  nation  at  large.  The 
Council  do  not  think  that  they  are  too  sanu^iine  in  looking  forward  to  a  time 
when  the  Scotch  Society  may,  by  the  work  done,  and  the  objects  attained  by  it, 
80  (»mmend  itself  to  the  whole  profession,  both  metropolitan  and  provincial,  as 
to  satisfy  every  one  tliat  it  deserves  general  and  hearty  support. 

The  Council  have  had  under  consideration  the  suggestion  of  the  President  that 
arrangements  should  be  made  for  the  delivery  of  Law  Lectures  in  the  principal 
towns,  not  University  seats,  to  clerks  and  apprentices.  The  Council  hope  that 
this  matter  will  be  fully  considered  at  the  present  meeting,  and  that  practical 
steps  will  be  taken  to  carry  out  a  suggestion  which  lias  received  universal 
approval.  ^  James  Roberton,  PreAdtnt, 

J.  W.  Barty,  Secrttary. 

The  Sbgbetary  further  stated  that  the  sum  in  bank  at  present  is 
£339,  80  that  the  finances  are  in  a  favourable  condition. 

The  following  subjects  were  then  brought  up  and  disposed  of  seriatim 
by  the  meeting : — 

(1.)  The  Removal  of  Burgh  Registers  to  Edinburgh, — Mr.  Cameron 
(Elgin)  moved  that  the  proposal  to  remove  the  burgh  registers  of  sasines 
to  the  Register  House  in  Edinburgh  be  remitted  to  the  Council  to  take 
such  means  as  appeared  to  them  best  to  accomplish  this  improvement. 
Mr.  Charles  Duncan  (Aberdeen)  seconded  the  motion.  Mr.  Annan 
(Lanark)  moved  the  previous  question,  which  was  seconded  by  Mr.  Logic 
(Stiriing),  and  on  a  vote  being  taken,  the  amendment  was  carried  by  a 
considerable  majority. 

(2.)  Agency  for  the  Poor. — The  Secretary  read  a  memorial  that  had 
been  laid  before  the  Lord  Advocate  (Balfour),  and  stated  that  his  Lord- 
ship had  expressed  a  general  sympathy  with  the  views  therein  contained, 
and  that  had  he  remained  in  office  there  was  little  doubt  he  would  have 
taken  some  practical  steps  in  the  matter.  Mr.  G.  B.  Young  (Glasgow) 
stated  that  since  the  Employers'  Liability  Act  had  passed^  his  experience 
was  that  in  Glasgow  the  poor  agency  was  canvassed  for  by  the  younger 
members  of  the  profession,  and  that  they  thus  recouped  themselves  for 
their  lost  labour  and  lost  fees  connected  with  aliment  cases,  and  moved 
that  it  be  remitted  back  to  the  Council  to  continue  their  action  in  the 
Dwtter,  with  the  suggestion  that  they  should  modify  that  part  of  the 
memorial  in  which  they  state  as  a  leading  objection  to  the  present 
system  of  electing  poor  agents  that  law  agents  look  upon  the  duty  as  a 
^cry  burdensome  one, — the  fact  being  that  in  some  cases  the  office  is 
*>«ght  after.  The  motion,  on  being  seconded  by  Mr.  Bailey  (Ardrossan), 
*as  agreed  to, — Messrs.  Logic  (Stirling),  Macfarlane  (Dumbarton),  and 
^nan  (Lanark),  stating  that  in  their  districts  the  poor  agency  instead 
of  being  canvassed  for  was  looked  upon  as  a  burden. 

(3.)  The  qualifications  and  status  of  Notaries  Public, — On  the 
^'iggestion  of  the  Chairman,  the  memorial  which  had  been  sent  to  the 
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Lord  Advocate  (Balfour)  on  this   subject  was  remitted   back  to  the 
Council. 

(4.)  Appeals  in  Siiuill-Deht  Cases. — Mr.  John  A.  Spens  (Glasgow) 
moved  that  the  meeting  approve  of  an  appeal  being  given  in  special 
cases  upon  questions  of  law,  the  judge  stating  the  facte.  Mr.  Whitelaw 
(Dumfries)  seconded  the  motion,  which  was  agreed  to. 

(5.)  Unlicensed  Practitif/ners. — Mr.  Wm.  Shaw  (Glasgow)  moved 
that  this  matter  be  remitted  to  the  Council,  and  that  steps  be  taken  to 
have  a  Bill  drafted  or  a  memorial  prepared,  to  be  submitted  to  the 
present  Lord  Advocate.  Mr.  Bailey  seconded  the  motion,  which  was 
adopted. 

(6.)  The  Admission  of  Scotch  Solicitors  to  practise  in  the  Colonies. — 
Mr.  Barclay  (Glasgow)  moved  that  this  matter  Ixj  taken  up  by  the 
Coimcil.  Mr.  Quick  (Glasgow)  seconded  the  motion,  which  was 
unanimously  agreed  to. 

(7.)  The  Jurisdiction  of  English  Courts  over  Scotchmen. — On  the 
motion  of  Mr.  T.  C.  Young  (Glasgow),  seconded  by  Mr.  Whitelaw 
(Dumfries),  it  was  agreed  that  the  Council  be  instructed  to  take  steps 
to  procure  legislation,  with  the  object  of  putting  upon  a  proper  footing 
the  question  of  jurisdiction  at  present  at  issue  between  the  English 
Courts  and  the  Scotch  Courts,  both  in  matters  of  common  law  and  in 
matters  of  equity,  including  the  administration  of  the  estates  of 
deceased  persons. 

(8.)  The  Removal  Terms  {Burrfh)  (Scotland)  Bill,  J881.—Ur.  Wilson 
(Falkirk)  moved  that  the  Council  take  some  steps  wuth  the  view  of 
getting  an  assimilation  of  the  county  and  burgh  terms  of  removal,  and 
the  motion,  on  being  seconded  by  Mr.  Barclay  ((Jlasgow)  was  agreed 
to,  a  suggestion  by  Mr.  Glen  (Greenock)  being  also  remitted,  to  the 
effect  that  a  legal  term  of  payment  be  adopted,  lx)th  as  regards 
agricultural  land  and  a^  regards  houses. 

(9,  11,  and  12.)  The  abolition  of  the  double  Sheriffship. — The 
jurisdiction  of  the  Sheriff  in  Actions  of  Separation  and  Aliment — The 
consolidation  of  Sheriff  Court  Statutes. — After  a  lengthened  discussion 
on  the  first-named  subject,  the  following  motion  by  Mr.  John  A.  Spens 
was  unanimously  agreed  to: — "  Tliat  the  Society  remit  to  the  Council  to 
"  report  to  the  next  meeting  what  steps,  if  any,  should  be  taken  with  a 
"  view  to  the  consolidation  and  amendment  of  the  law  applicable  to 
"the  Sheriff  Court,  including  the  questions  Nos.  9,  11,  and  12." 

(10.)  The  foi^mal  approval  by  the  Society  of  the  Conveyancing  Table 
of  Fees. — Mr  Logic  (Stirling),  for  Mr.  Wilson  (Falkirk),  moved  that  it 
be  remitted  to  the  Council  to  have  the  sanction  of  the  Court  of  Session 
procured  for  the  above  table;  and  Mr.  T.  A.  Fyfe  (Glasgow)  moved 
that  the  existing  Conveyancing  and  Slieriff  Court  Tables  of  Fees  be 
remitted  to  the  Council  wuth  a  view  to  bring  up  a  report ;  and  aft«r 
some  conversation,  both  motions  were  agreed  to. 

(13.)  The  Bill  for  providing  a  Secretary  of  State  for  Scotland. — On 
the  motion  of  Mr.  Cameron  (Elgin),  it  wjis  agreed  to  petition  Parliament 
in  favour  of  this  Bill. 

It  waa  then  resolved  to  hold  the  next  meeting  of  the  Society  in 
Glasgow,  on  the  corresponding  day  of  next  year ;  and  a  vote  of  thanks 
having  been  given  to  the  Chairman,  the  meeting  separated. 


In  the  evening  the  members  dined  together  in  McLean's  Hotel. 
Professor  Roberton  occupied  the  chair.  Mr.  Duncan,  Aberdeen,  and  Mr, 
Cameron,  Elgin,  discharged  the  duties  of  croupiera, 
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THE  DRAUGHTSMANSHIP  OF  SCOTTISH  ACTS  OF 

PARLIAMENT. 

Attention  has  frequently  been  directed  to  the  loose  and  unsatis- 
factory way  in  which  many  recent  statutes  relating  to  Scotland 
have  been  drafted,  thereby  entailing  endless  trouble  and  per- 
plexity to  those  who  have  to  administer  them,  and  not  a  little 
difficulty  to  the  Courts  which  have  to  interpret  them.  Sugges- 
tions have  not  been  wanting  as  to  a  remedy  for  this  evil,  but 
nothing  has  been  done,  and  bills  are  being  prepared  and  passed 
into  law  containing  the  most  curious  puzzles  which  legal  ingenuity 
ever  had  to  revel  in.  The  records  of  our  Supreme  Courts  make 
abundant  disclosures  of  the  raw  materials  of  law-suits  with  which 
our  ever-increasing  statute  law  is  rapidly  furnishing  us ;  and  if 

it  were  not  for  the  avei-sion  which,  despite  a  commonly  received 
notion  to  the  contrary,  the  Scottish  people  have  to  litigation, 
this  defect  in  our  statute-framing  would  work  incalculable 
mischief  in  unsettling  much  of  our  legal  system.  What  par- 
ticular remedy  would  be  best  suited  to  meet  the  case  it  is 
not  for  us  to  say;  but  there  should  surely  be  some  responsible 
supervision  over  so  important  a  department  o£  public  work 
more  likely  to  be  effectual  than  the  deliberations  of  popular 
assemblies  like  our  Houses  of  Lords  and  Commons. 

It  is  not  the  object  of  this  article  to  discuss  the  nature  of  the 

mnedy  which  would   be   effectual  in  removing  an  undoubted 

source  of  mischief  in  the  development  of  our  legal  system.     We 

rather  wish  to  show  the  nature  of  the  evil  itself,  and  its  inevitable 

results  in  promoting  needless  litigation.     It  would  not  be  diflScult 

to  cite  nmnerous  examples  of  perfunctory  draughtsmanship  from 

recent  Acts  of  Parliament,  and  many  instances  will  readily  occur 

to  our  legal  readers  from  theii*  own  experience.     We  prefer  in 

this  article  to  direct  attention  to  one  bill  exclusively  affecting 

Scotland,  which   was  introduced  in   the   House    of    Commons 

shortly  before  the  Ministerial   crisis  this   summer,  and  which 

^y  be  taken  as   a  fair  sample   of  bad  drafting,  containing, 

as  it  does  in  its  thirty-five  sections,  a  remarkable  collection  of 

legal  puzzles   and   oddities.      The    bill   to   which   we   refer   is 

known  as  the  "Land  Tenure  (Scotland)  Bill,"  and  is  backed 

^'  Mr.   Barclay,   Sir   George   Balfour,   Dr.    Farquharson,   and 

^'  James   Howard.      The   main    object   is   to  secure   to  the 

tenant-farmer  what,  without  offence,  mav  be  called  the  three 
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agricultural  nostrums  —  "fixity  of  tenure,"  "fair  rent,"  and 
"  free  sale," — and  it  establishes  a  Land  Court  to  adjudicate  on 
the  various  questions  which,  under  the  new  system,  will  arise 
between  landlord  and  tenant.  With  the  policy  of  the  measure 
we  have  here  nothing  to  do ;  but  we  venture  to  assert  that  any 
one  carefully  examining  its  provisions  with  the  view  of  discover- 
ing how  far  it  will  carry  into  effect  the  evident  objects  of  its 
promoters  will  come  to  be  of  opinion  that  it  will  probably  raise 
more  questions  than  it  will  settle.  The  leading  organ  of  Scottish 
agriculture,  in  commenting  on  the  bill,  referred  to  the  "great 
"ability"  with  which  it  was  drafted;  and  if  good  draughtsmanship 
consiste  in  propounding  legal  puzzles,  then  we  agree  with  the 
agricultural  journal. 

The  first  difficulty  that  is  met  with  in  trying  to  discover  what 
the  law  would  be  if  this  bill  became  one  of  the  statutes  of  the 
realm  occurs  in  section  3,  sub-section  8.  The  third  section 
deals  with  what  is  indicated  in  the  marginal  heading  as  the 
statutory  conditions  of  future  tenancies.  Sub-section  1  provides 
that  every  contract  of  tenancy  is  hereafter  to  be  for  a  period  of 
not  less  than  seven  years,  and  the  next  sub-section  deals  with 
what  is  the  cardinal  principle  of  the  bill,  namely,  the  fixing  of 
a  judicial  rent  at  the  end  of  every  septennial  period  through  the 
medium  of  the  Land  Court.  Sub-section  3  aims  at  "fixitv  of 
"  tenure."  It  provides  that  "  a  tenant  may,  not  less  than  one, 
"  nor  more  than  two  years  before  the  determination  of  his 
"  tenancy,  give  notice  to  his  landlord  in  writing  that  he  desires 
"  to  continue  as  tenant  of  the  holding,  and  thereupon  such  tenancy 
"  shall  continue  for  such  period,  upon  such  terms  and  conditions, 
"  and  for  such  rent  as  may  be  agreed  upon  between  the  landlord 
"  and  tenant,  and  failing  agreement,  the  tenant  may  apply  to  the 
"  Court,  and  the  Court  shall  fix  a  fair  rent  in  the  manner  pro- 
vided in  sub-section  2  of  this  section,  and  the  rent  so  fixed  shall 
be  the  rent  of  the  holding  for  a  period  of  seven  years,  or  until 
"  the  termination  of  the  tenancy,  whichever  event  happens  first, 
"  and  the  tenancy  shall  continue  upon  such  terms  and  conditions 
"  as  to  the  Court  shall  seem  just." 

The  first  part  of  this  sub-section  is  clear  enough.  In  the  course 
of  the  penultimate  year  of  the  contract  of  tenancy,  the  tenant  is 
to  give  written  notice  to  the  landlord  of  his  desire  to  remain  in 
occupancy,  and  an  opportunity  is  thus  afforded  to  the  parties  to 
make  a  new  bargain, — to  fix  a  new  rent,  and  to  make  new  terms 
and  conditions.  The  second  part  of  the  sub-section  deals  with 
the  case  of  the  parties  failing  to  enter  into  a  new  contract ;  and 
here  we  touch  the  problem  which  the  draughtsman  has  pro- 
pounded. The  tenant  wishing  to  remain  in  his  holding,  and 
having  failed  to  come  to  an  agreement  with  the  landlord,  is  to 
apply  to  the  Land  Court,  which  is  to  fix  a  fair  rent  in  the  manner 
provided  by  sub-section  2.  It  will  be  observed  that  the  Land 
Court  is  not  empowered  to  declare  the  contract  renewed  or  con- 
tinued for  any  specific  period.  It  may  fix  the  "  terms "  and 
"  conditions "  on  which  the  tenant  is  to  continue  in  occupancy, 
but  no  power  is  given  to  determine  the  "  period  "  of  endurance 
of  the  continued  tenancy.     The  earlier  part  of  the  sub-section 
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shows  that  the  period  of  duration  is  not  included  under  the 
connotation  of  the  expression  "  terms  and  conditions."  It  may, 
of  course,  be  maintained  that  the  clause  "  and  the  rent  so  fixed 
"  shall  be  the  rent  of  the  holding  for  a  period  of  seven  years," 
implies  as  the  result  of  the  application  to  the  Court  that  the  old 
contract  is  held  to  be  renewed  for  that  period ;  but,  not  to  speak 
of  this  being  a  somewhat  violent  implication  to  force  into  a 
statute,  the  words  which  immediately  follow  absolutely  prohibit 
such  a  solution,  or  indeed  any  solution.  The  rent  so  fixed  is  to 
be  the  rent  for  seven  years,  "  or  until  the  tei^mination  of  the 
"  tenancy,  whichever  event  happens  first,"  Now,  if  the  Court 
cannot  fix  the  period  of  duration  of  the  continued  tenancy, 
what  can  be  meant  by  the  "termination  of  the  tenancy"  as 
possibly  before  or  after  seven  years  ?  Even  assuming  that  the 
Court  should  attempt  to  get  over  the  difficulty  by  adopting  the 
violent  implication  we  have  alluded  to,  and  hold  that  it  had 
the  power  of  fixing  the  "period"  a.s  well  as  the  other  condi- 
tions of  the  new  tenancy,  the  words  quoted  point  to  the  new 
contract  being  possibly  less  than  seven  years ;  axid  this  would 
violate  the  statutory  condition  laid  down  in  sub-section  1.  In 
short,  it  would  be  impossible  to  administer  this  provision  without 
raising  the  most  delicate  questions  of  construction. 

Section  4,  which  is  broken  up  into  no  fewer  than  twelve  sub- 
sections, provides  for  the  sale  of  tenancies  in  certain  circumstances. 
It  seems  on  the  whole  coherent  enough ;  but  one  curious  feature  is 
that,  while  in  several  places  there  are  allusions  to  a  '"prescribed" 
notice,  period,  and  so  forth,  there  does  not  seem  to  be,  either  in 
the  section  itself  or  elsewhere  in  the  bill,  any  prescription  of 
notices  or  periods  relating  to  the  sale  of  tenancies. 

Section  6  deals  with  present  tenancies — that  is  to  say,  tenancies 
under  leases  current  at  the  passing  of  the  bill ;  and  it  is  here, 
perhaps,  that  the  unskilful  drafting  is  most  glaring.  To  start 
with,  there  is  an  absolute  conflict  between  the  main  part  of  the 
clause  and  the  first  proviso.  The  section  begins  by  providing 
that  a  tenancy  commencing  before  the  passing  of  the  Act  is  to 
be  subject  to  sub-sections  2  and  3  only  of  section  3,  and  then 
follows  the  proviso — "  Provided  that  the  tenancy  shall  determine 
"  at  the  time  dxed  by  the  contract  of  tenancy,  and  the  tenant 
'*  shall  thereupon  be  entitled  to  the  benefit  of  the  Agricultural 
"  Holdings  (Scotland)  Act,  1883,  as  amended  by  this  Act."  Now, 
the  enactment  in  the  proviso  as  to  the  tenancy  coming  to  an  end 
at  the  time  fixed  in  the  contract  is  quite  consistent  with  the 
position  of  the  tenancy  imder  sub-section  2  of  the  third  section, 
but  it  ia  utterly  inconsistent  with  sub-section  3.  '  The  latter 
enables  the  tenant  to  secure  the  continuance  of  the  tenancy 
notwithstanding  the  expiry  of  the  contract:  the  proviso  ter- 
minates it  absolutely.  This  is  a  most  direct  conflict,  and  the 
question  of  construction  for  the  Court  would  be,  which  enact- 
ment is  the  governing  one? 

But  the  draughtsmanship  does  not  improve  as  the  section 
advances  to  the  second  proviso.  When  we  come  to  it,  we  perhaps 
touch  the  most  unskilful  piece  of  work  in  the  whole  bill.  It 
^J^e«tei  too,  of  a  most  important  subject.     When  the  Agricultural 
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Holdings  Act  was  passing  through  Parliament,  Mr.  Barclay,  one 
of  the  promoters  oi  the  measure  now  under  examination,  made 
strenuous  efforts  to  have  provisions  introduced  into  that  Act 
amending  the  common  law  relating  to  what  is  known  as 
pactional  rent;  but  he  met  with  no  success.  The  clause  we 
are  now  reviewing  appears  to  aim  in  the  same  direction.  So 
extraordinary  is  its  structure,  however,  that  this  could  not 
readily  be  discovered  from  its  terms;  but  we  gather  from  a 
short  statement  in  the  memorandum  prefixed  to  the  bill, 
and  which  professes  to  give  a  brief  explanation  of  its  objects, 
that  such  must  be  intended  by  the  proviso  in  question.  It  is 
set  forth  in  the  memorandum  that  "  pactional  penalties  are 
"  abolished,  the  landlord  being  entitled  instead  to  actual 
"  damages."  This  is  sufficiently  clear  and  explicit  for  a  popular 
description  of  the  eflFect  of  the  enactment,  but  let  us  see  how 
it  is  worked  out  in  the  bill  itself.  The  existing  grievance 
for  which  a  remedy  is  sought  results  from  the  rule  of  law  by 
which  additional  rents  stipulated  to  be  paid  in  respect  of  devia- 
tions from  the  prescribed  modes  of  cropping  and  usually  declared 
in  leases  to  be  "  pactional  and  not  penal "  may  be  exaxjted  irre- 
spective altogether  of  any  damage  or  deterioration  resulting  to 
the  holding.  The  bill  proposes  to  take  away  the  landlord  s  power 
to  exact  pactional  rent  in  the  absence  of  damage  by  the  following 
clause : — "  And  provided  also  that  if  any  claim  is  made  by  the 
landlord  for  any  alleged  breach  of  contract  by  the  tenant,  the 
damages  shall  be  assessed  by  the  Court  with  reference  solely  to 
the  extent  to  which  the  acts  or  defaults  complained  of  have 
lessened  the  letting  value  of  the  holding,  and  notwithstanding 
"  any  penalties  contained  in  the  lease." 

The  first  thing  which  strikes  one  here  is  that  the  amendment 
aimed  at  is  only  to  apply  to  car  rent  leama.  The  new  law  would 
only  last  for  a  limited  time,  and  would  work  itself  off  with  the 
lapse  of  existing  contraxjts.  This  is  cei^tainly  a  novel  principle  in 
law  reform.  It  must  be  kept  in  view  that  there  does  not  appear 
to  be  anything  in  the  peculiar  privileges  to  be  accorded  to  tenants 
under  new  leases  which  would  render  such  an  amendment  un- 
necessary or  inappropriate,  and  it  would  rather  seem  from  the 
memorandum  that  the  promoters  did  not  contemplate  any  such 
meaningless  restriction  of  the  remedy. 

But  the  clause  in  question  reveals  a  still  more  wonderful 
feature  of  this  curious  attempt  at  law-making.  We  have  spoken 
above  of  the  "new"  law  which  it  would  introduce.  But  the 
question  arises,  would  the  clause  change  the  law  at  all  ?  Our 
decided  opinion  is  that  it  leaves  the  law  as  it  finds  it.  It  merely 
formulates  a  principle — and  a  most  elementary  one — of  the  exist- 
ing law  of  reparation.  Put  into  accurate  legal  language,  the 
proviso  above  quoted  simply  means  that  if  the  landlord  makes 
a  claim  against  the  tenant  for  damages  for  breach  of  contract, 
he  must  instruct  loss  to  the  amoimt  of  his  claim,  iiTcspective  of 
stipulated  penalties.  But  this  is  already  the  common  law,  and 
nothing  but  the  common  law,  and  the  section  imder  examination 
introduces  no  new  principle  whatever.  The  landlord's  right  to 
sue    for    additional    rent    stipulated    for    miscropping    stands 
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unaffected ;  in  short,  the  law  of  "  pactional  rent "  is  not 
altered  in  the  slightest  degree.  We  fear  the  draughtsman 
has  had  anything  but  a  clear  conception  of  the  principles  of 
the  existing  law,  and  has  thus  been  led  astray.  When  the 
landlord  claims  additional  rents  for  miscropping  under  the 
stipulations  of  the  lease,  he  does  not  sue  for  breach  of  contract 
at  all.  On  the  contrary,  he  sues  under  the  contract  for  something 
stipulated  to  be  paid  him  in  a  certain  event — for  additional  rent 
agreed  to  by  paction  and  contingently  exigible,  not  for  damage 
arising  in  consequence  of  breach  of  contract.  It  is  for  this  reason 
that  it  is  not  necessary  for  the  landlord  to  instruct  loss  or  injury. 
In  our  experience  we  do  not  remember  to  have  seen  a  statutory 
declaration  of  the  common  law  made  in  the  belief  that  a  radical 
alteration  of  principle  was  being  effected.  This  surely  is  the 
climax  of  crude  draughtsmanship. 

There  are  other  curious  features  in  this  effort  at  law-making, 
but  we  have  space  to  notice  only  one  or  two  more.  For  the  first 
time,  we  venture  to  think,  in  the  history  of  our  judicatories,  has 
a  legal  tribunal  in  Scotland  been  declared  by  statute  to  be  a  body 
corporate  with  a  common  seal!  Yet  this  is  the  proud  position  in 
store  for  the  Scottish  Land  Court  under  section  21  of  this  bill. 
We  wonder  that  the  draughtsman,  when  he  was  at  it,  did  not  give 
the  Court  "  perpetual  succession  and  power  to  hold  land,"  which 
are  usually  attributes  of  bodies  corporate.  The  fact  is  that  the 
draughtsman  has  adopted  this  clause,  and  the  remaining  part  of 
the  section  about  judicial  notice  being  taken  by  other  Courts  of 
the  common  seal,  almost  in  exact  terms  from  the  Irish  Land  Act  of 
1881.  But  the  Land  Commission  established  under  the  Irish  Act 
was  not  only  a  judicial  body,  but  had  large  administrative  powers, 
such  as  lending  money  for  land  improvement,  the  encouragement 
of  emigration,  and  so  forth  ;  while  the  Land  Court  under  the  bill 
is  a  purely  judicial  tribimal,  not  differing  essentially  in  its  powers 
from  our  Supreme  Court. 

An  odd  provision,  under  which  we  think  an  English  hand  is 
seen  lurking,  occurs  in  section  29,  which  indicates  the  parties  who 
are  to  be  allowed  to  appear  before  the  Court.  We  quite  approve 
of  the  right  of  audience  being  given  to  solicitors  and  advocates 
alike,  and  this  is  indeed  in  accordance  with  modem  tendencies; 
but  it  is  rather  extraordinary  to  find  that,  while  the  solicitor  of  a 
party  may  instruct  an  advocate  as  pleader  if  he  does  not  plead 
himself,  he  cannot  instruct  another  solicitor  as  pleader  and  him- 
self remain  the  agent  of  the  party.  This  idea,  we  believe,  is 
an  English  one :  but  it  hfius  no  place  in  our  judicial  arrange- 
ments, and  is  quite  foreign  to  our  ideas  of  forensic  practice.  That 
a  landlord's  agent  practising,  say  in  Edinburgh,  is  to  be  pro- 
hibited from  instructing  his  correspondent  in  a  provincial  town 
where  the  Land  Court  might  happen  to  be  sitting,  and  must  either 
go  himself  or  send  down  counsel,  is,  to  say  the  least  of  it,  a  some- 
what violent  principle  to  thrust  into  our  practice. 

Then  section  34,  which  excludes  certain  kinds  of  holdings  from 
the  operation  of  the  bill,  suggests  some  reflections  as  to  the  singu- 
lar want  of  unity  of  conception  in  the  mind  of  the  framer.  Among 
<^r  holdings  excluded  is  "  any  land  exceeding  one  acre  in  extent 
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"  not  let  in  conjunction  with  a  dwelling-house."  If  this  exclusion 
is  kept  in  view  in  considering  some  of  the  provisions  of  the  bill, 
a  new  source  of  difficulty  and  doubt  is  disclosed.  Take,  for 
example,  section  7,  which  amends  the  Agricultural  Holdings  Act 
of  1883  by  repealing  certain  of  its  sections  and  practically  abolish- 
ing the  distinction  among  the  various  classes  of  improvements  in 
the  schedule.  The  bill  being  declared  only  to  apply  to  certain 
holdings,  we  would  at  once  have  the  anomaly  that  to  certain  lands 
the  Agricultural  Holdings  Act  would  apply  in  its  entirety,  and  to 
other  lands  it  would  only  apply  in  its  amended  form,  because, 
except  as  regards  the  holdings  to  which  the  bill  applied,  the 
former  Act  would  remain  unaffected.  This  would  certainly  intro- 
duce most  inconvenient  complications,  and  could  scarcely  have 
been  the  deliberate  intention  of  the  promoters. 

As  a  concluding  monstrosity,  this  wonderful  exhibition  of 
unskilled  statute-framing  declares,  in  the  definition  clause,  that 
the  word  "person"  is  to  include  "a  body  of  persons  and  a  cor- 
" poration  aggregate  or  sole"  As  our  readers  know,  these  latter 
words  which  we  have  italicised  have  no  place  in  our  legal  voca- 
bulary, and  convey  no  definite  meaning  to  a  Scottish  lawyer. 
Thev  are  worse  than  useless  in  a  Scottish  statute. 

We  have  by  no  means  exhausted  the  problems  started  by  this 
bill,  but  we  think  enough  has  been  said  to  show  that,  however 
excellent  it  may  be  in  its  policy  and  aim — as  to  which  we  offer 
no  opinion — in  structure  the  bill  is  crude  and  unsatisfactory  in 
the  extreme.  We  have  been  actuated  by  no  mere  desire  to  pick 
holes  in  what  is  doubtless  an  honest  attempt  to  lessen  by  legisla- 
tion the  difficulties  which  at  present  beset  the  cultivation  of  land 
in  this  country.  Our  sole  object  has  been  to  direct  the  attention  of 
our  readers  very  specially  to  the  important  subject  of  the  drafting 
and  structure  of  Scottish  statutes, — a  subject  which  sooner  or  later 
must  be  taken  up  by  responsible  statesmen,  else  many  useful 
reforms  will  in  large  measure  fail  in  their  aims,  or  be  attended 
with  evils  perhaps  greater  than  those  they  seek  to  remove. 


ON  SOME  RECENT  DECISIONS  UNDER  THE 
EMPLOYERS'  LIABILITY  ACT. 

Since  the  Employers'  Liability  Act  has  come  into  operation,  the 
doctrine  of  coUaborateur  has  presented  itself  imder  quite  a  new 
aspect.  The  employer's  great  weapon  of  defence  has  been  turned 
against  him,  and  attempts  have  been  made  to  make  it  as  pre- 
judicial to  him  under  the  new  regime  as  it  was  beneficial  to  him 
under  the  old.     As  the  Act  was  introduced  to  take  away  from 

the  master,  in  the  cases  to  which  it  applies,  the  defence  of  col- 
laborateur,  it  is  argued  that  the  relation  of  master  and  servant 
to  which  its  provisions  are  applicable  is  not  that  well-known  and 
definite  relation  to  which  its  own  terms  limit  it,  but  an  indefinite 
and  far-reaxshing  relation,  which  can  only  be  defined  in  this  way, 
namely,  that  it  embraces  all  those  relations  between  master  and 
workman  to  which,  at  common  law,  the  doctrine  of  coUaborateur 
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extends.  In  a  word,  the  contention  is  that  wherever  at  common 
law  the  mcLster  could  say  to  the  injured  man,  "You  are  the  fellow- 
"  servant  of  my  servant,  and  therefore  my  servant,"  the  injured 
man  can  now  say,  "  You  are  the  master  of  my  fellow-servant, 
"and therefore  my  master;"  and  whereas  in  the  former  case  the 
mialtur  is,  "I  am  liable  to  you  for  my  own  fault  only,"  the 
seqnUiir  in  the  latter  case  is,  "You  are  liable  to  me  in  those  cases 
"  provided  for  by  the  Employers'  Liability  Act."  The  argument 
has  at  first  sight  an  appearance  of  great  plausibility.  It  seems 
undeniable  that  if  A  be  B's  master,  B  must  be  A's  servant.  But 
if  we  bear  in  mind  the  fact  that  the  name  of  a  doctrine  is  often 
a  very  bad  index  to  its  principle,  and  that  notably  this  very 
doctrine  under  consideration  has,  since  its  introduction  into  our 
law,  suffered  in  precision  from  the  inadequacy  of  its  name,  it  will 
be  at  once  apparent  that  we  must  not  be  led  to  a  hasty  conclusion 
from  a  prima  facie  identity  which  perhaps  exists  in  the  language 
used  alone  and  not  in  fact.  Beiore  proceeding,  therefore,  to 
examine  the  way  in  which  our  Courts  have  dealt  with  this  ques- 
tion, it  will  be  well  to  examine  a  little  more  carefully  what  this 
argument  really  amounts  to,  so  that  we  may  have  the  problem 
fully  before  us. 

If  the  argument  be  held  good,  it  is  quite  obvious  that  it  would 
extend  the  benefits  of  the  Act  to  many  persons  to  whom,  if  the 
definition  of  a  workman  in  the  Act  is  of  any  value  at  all,  it  was 
never  intended  to  apply.  The  term  "workman"  in  the  Act  includes 
a  railway  servant,  and  any  one  to  whom  the  Employers'  and 
Workmen  Act,  1875,  applies,  and  that  Act  applies  to  any  work- 
man not  a  domestic  or  menial  servant  who  is  under  a  contract  of 
service,  or  under  a  contract  personally  to  execute  any  work  or 
labour.  But  if  the  argument  be  held  good,  the  Act  will  apply  to 
"contractors,  sub-contractors,  and  their  sei*vants,"  to  "everyone 
"who  enters  a  work,  whether  as  a  permitted  visitor  actuated 
"  only  by  curiosity,  or  by  love  of  science,  or  as  a  workman  who 
"  accepts  employment  there."  It  will  apply  not  only  to  work- 
men but  to  "friends  who  visit  them,  members  of  a  family  or 
"  their  guests  or  visitors,  or  any  of  the  members,  temporary  or 
"  permanent,  of  any  organisation  or  establishment  in  which  all, 
"  however  variously  occupied,  are  working  towards  one  common 
"end  or  purpose."  (See  Woodhead  v.  Gartnes.s  Mineral  Co., 
Feb.  10,  1877,  4  R.  469— opinions  of  Lords  GiflTord  and  Shand). 
It  will  apply  to  the  clerk  of  a  firm  of  mining  engineers  employed 
jointly  by  the  landlord  and  lessees  of  a  mine  to  make  a  periodical 
survey  of  the  mine  for  purposes  connected  with  the  lease.  (See 
Wmifate  v.  MmiJdand  Iran  Co.,  Nov.  8,  1884,  22  S.L.R.  74.) 
Against  all  these  there  is  available  to  the  master  at  common  law 
the  defence  of  collaborateur ;  and  all  these  could,  if  this  contention 
be  admitted,  now  say  to  the  master,  "  I  am  your  servant  for  the 
"  purpose  of  the  Employers'  Liability  Act,"  and  as  such,  claim 
agwnat  him  under  the  Act  in  all  those  cases  in  which  the  Act  has 
given  to  the  servant  a  claim  against  his  master. 

On  the  other  hand,  if  the  argument  be  rejected  as  utterly 
fallacious,  and  the  Act  be  applied  strictly  to  those  workmen  who 
w®  included  in  its  definition,  we  are  confronted  with  the  injustice, 
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real  or  apparent,  of  the  ease  in  which  the  master  could,  in  an 
action  laid  both  at  common  law  and  under  the  Act,  plead  as  a 
defence  to  the  conclusions  at  common  law  that  the  pursuer  is 
his  servant,  at  least  within  the  meaning  of  the  doctrine  of 
coUaborateur,  and  as  a  defence  to  the  conclusions  under  the 
Act,  that  the  pursuer  is  not  his  servant. 

Let  us  now  inquire  what  answer  the  Courts  have  given  to  this 
argument.  It  has  been  dealt  with  in  two  cases  before  the  Second 
Division  of  the  Court  of  Session.  The  first  of  these  cases,  that 
of  Mori'^iaon  v.  Baird  <t  Co.,  Dec.  2,  1882,  10  R.  271,  was  decided 
in  favour  of  the  workman,  and  tlie  opinions  of  the  judges  seemed 
to  favour  the  argument  we  have  stated  above  in  a  wider  sense 
than  was  necessary  for  the  decision  of  the  case.  But  it  is 
apparent  from  the  second  case,  that  of  Robertson  v.  Russell, 
Feb.  6,  1885,  xxii.  S.L.R.  404,  that  the  authority  of  Morri^an  v. 
Baird  <fe  Co,  must  not  be  extended  too  far  beyond  the  special 
circumstances  of  that  case. 

In  Morrison  v.  Baird  <t  Co,  the  working  of  the  defenders  pit 
was  carried  on  under  the  superintendence  of  a  general  manager 
and  of  an  underground  manager  appointed  by  the  defenders. 
The  defenders  were  in  the  habit  of  arranging  with  certain  of 
their  men  to  excavate  portions  of  the  limestone  at  a  cei-tain  rate 
per  ton,  and  authorising  them  to  employ  the  necessary  workmen. 
The  pursuer  was  one  of  the  workmen  so  employed.  The  defendei's 
pleaded  that  while  the  pursuer  must  fail  at  common  law  under 
the  doctrine  of  coUaborateur,  he  must  fail  also  under  the  statute, 
because  he  had  no  direct  contract  of  service  with  the  defenders. 
The  Court  repelled  the  plea  in  defence  under  the  statute,  holding 
that  while  the  employment  was  indirect,  it  could,  on  a  liberal 
construction  of  the  statute,  be  held  to  be  such  an  employment  as 
the  statute  was  intended  to  include,  and  that  the  statute,  being  a 
remedialone,  it  ought  to  be  thus  liberally  interpreted.  Lord  Young, 
in  delivering  judgment,  said — "  The  defenders'  argument  came  to 

*  this,  that  a  workman  in  the  position  of  this  workman  must  fall 
'  between  two  stools.  At  common  law  he  is  a  workman  to  whom 
'  the  doctrine  of  coUaborateur  applies,  and  if  he  is  injured  by  any 

*  person  in  the  employment  of  the  head  master  he  will  have  no 
'  remedy,  although  that  head  master  did  not  employ  him,  but  a 

*  servant  of  that  head  master.     .     .     .     Now,  we  know  that  the 

*  statute  was  introduced  to  afford  a  remedy  against  that  rule  in 

*  certain  cases  specified  by  the  statute.  But  the  defenders  say, 
Although  you  are  within  the  rule  of  the  common  law,  and, 
therefore,  not  entitled  to  the  remedy  of  it,  yet  you  are  not 
within  the  remedy  of  the  remedial  statute,  which  ought  to  be 
considered  as  applying  only  where  the  employment  is  direct.' 

.     .   And  that  puts  us  to  this — whether  the  remedial  statute 
is    to    be  construed  with    reference    to    the    mischief  to  be 
'  remedied,  and  the  remedy  made  co-extensive  with  the  mischief; 

*  in  short,  whether  we  should  not  support  the  pursuer's  view 
'  upon  a  consideration  of,  Ist,  the  rule  of  common  law ;  2nd,  the 

*  mischief  involved  in  the  rule ;  and  3rd,  the  remedy  provided 

*  by  the  Legislature  for  it.  These  are  the  three  things  to  be  con- 
'  sidered  in  construing  a  remedial  statute.     And  the  aim  is  to 


THE  SCOTTISH   LAW    REVIEW.  121 

"construe  the  remedial   statute   liberally,  so   as   to   make   the 
remedy  co-extensive  with  the  mischief,  and  it  was  conceded 
"that  if  the  words  admitted  of  it,  and  we  constinied  the  statute 
"liberally,  the  remedy  would  apply  to  the  pursuer's  case." 

So  far  we  have  authority  in  favour  of  the  workman's  view. 
The  next  question  is — How  far  will  this  authority  take  us  ? 
Will  it  admit  the  whole  argument  stated  at  the  beginning  of  this 
paper,  and  introduce  a  new  definition  of  tlie  word  workman 
under  the  Act  ?  Or,  stopping  short  of  that,  will  it  admit  the 
workman's  contention  in  every  case  in  which  the  master  pleads 
the  doctrine  of  collaborateur  against  him  at  common  law  ?  Or, 
finally,  is  it  to  be  limited  in  its  scope  to  cover  those  cases  only 
where  the  employment,  though  indirect,  Is  nevertheless  actually 
and  substantially  an  emplojanent  by  the  head  master,  and  in 
which  it  can  be  said  that  if  the  master  is  held  by  implication  of 
law  to  undertake  certain  responsibilities  to  his  direct  employees, 
he  must  be  held  to  undertake  them  to  those  indirect  employees 
also? 

That  the  first  of  thase  three  questions  cannot  be  answered  in 
the  affirmative  is  clearly  settled  by  the  case  of  Robertson  v. 
RimeU,  In  that  case  a  workman  who  was  working  in  the 
emplojment  of  a  firm  of  pit-sinkers,  who  had  a  contract  with  the 
mine  owner,  was  killed  through  the  fault  of  the  pit-sinkers. 
The  cause  of  the  accident  was  the  insufiiciencv  of  the  wood  or 
propping  in  the  shaft,  whereby  a  stone  was  allowed  to  fall  upon 
and  kill  the  workman.  His  widow  raised  action  against  the 
mine  owner  both  at  common  law  and  under  the  Act,  and  founded 
on  the  cases  of  Woodhead  v.  Gartness  Mineral  Co.,  and  Morrison 
V.  Baird  <t  Co.,  to  show  that  the  workman  was  a  servant  of  the 
mine  owner.  The  Court  held  that  these  authorities  were  wholly 
inapplicable,  and  that  the  case  was  outside  the  scope  of  the 
Employers'  Liability  Act.  Lord  Young,  who  gave  the  leading 
opinion,  made  the  following  remarks  as  to  the  plea  under  the 
Act:— "I  should  like  to  repeat,  however,  that  the  Employers' 
"  Liability  Act  cannot  possibly  have  any  application  to  this  case. 
"That  Act  applies  only  to  the  removal  in  certain  cases  of  a 
"defence  otherwise  competent  at  common  law — where  a  man 
"  sues  his  employer,  or  the  representatives  of  a  deceased  workman 
"sue  his  employer,  the  defence  may  be  stated  that  the  fault 
"  alleged  as  the  ground  of  action  was  the  fault  of  a  collaborateur, 
"  a-nd  that  the  risk  of  that  was  on  the  workman  who  suflTered, 
"  ^i  not  on  the  master.  This  defence,  good  at  common  law,  is 
'  removed  in  certain  cases  by  the  Employers'  Liability  Act,  which 
"  provides  that  in  these  cases  the  action  shall  be  just  as  if  the 
I*  relation  of  employer  and  employed  did  not  subsist  between  the 
'  parties ;  and  if  the  defence  here  had  been  that  the  fault,  which 

was  the  ground  of  the  action,  was  the  fault  of  a  collaborateur, 
'then the  Employers'  Liability  Act  might  have  been  acted  upon. 

Bnt  where  the  defence  is  that  the  relation  did  not  exist  at  all, 
I*  the  Act  which  is  intended  to  remove  a  defence  stated  on  the 

S^und  that  that  relation  did  exist  cannot  apply." 
^13  brings  us  to  the  second  question.     Are  we  to  admit  the 
workman's  contention  that  he  is  entitled  to  plead  the  Employers' 
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Liability  Act  in  every  case  in  which  the  employer  pleads  the 
doctrine  of  coUaborateur  against  him  at  common  law  ? 

On  this  point  we  have  as  yet  no  direct  authority.  The 
decision  in  MorAson  v.  Baird  <£•  Co,  does  not  necessarily  imply 
that  such  a  contention  is  to  be  admitted.  The  remark  of  Lord 
Young  in  Rohertsov  v.  H'ltsselly  that  "  if  the  defence  had  been 
"  that  the  fault  which  was  the  ground  of  the  action  was  the 
"  fault  of  a  coUaborateur,  then  the  Employers'  Liability  Act 
"  might  have  been  acted  upon,"  seems,  no  doubt,  to  point  in  that 
direction ;  but  that  remark  was  obiter,  and  must  not  be  too 
widely  consti-ued.  We  must,  therefore,  to  arrive  at  the  law  upon 
this  point,  consider  carefully  the  import  of  the  decision  in 
Morrison  v.  Ba\rd  d;  Co.  along  with  the  general  principles  which 
govern  the  doctrine  of  coUaborateur.  The  ratio  of  that  decision 
is  that  a  remedial  statute  must  be  constinied  liberally,  so  as  to 
make  the  remedy  co-extensive  with  the  mischief  to  be  remedied. 
We  must  consider  the  rule  of  common  law,  the  mischief  involved 
in  the  rule,  and  the  remedy  provided  by  the  Legislature.  Now, 
the  rule  of  connnon  law  which  the  Employers'  Liability  Act  was 
designed  to  remedy  was  this,  that  where  an  employer  engaged  a 
workman  by  a  contract  of  service,  he  was  held  to  undertake 
responsibility  to  him  for  his  own  fault  only.  The  exception  to 
the  doctrine,  cvlpa  tenet  saoft  axidorei<,  which  makes  an  employer 
liable  to  the  outside  public  for  the  fault  of  his  servant,  while 
acting  in  his  employment,  was  not  extended  to  the  case  of  another 
servant  in  the  master's  employment.  To  him  the  master  was 
held  to  undertake  no  such  responsibility.  The  policy  of  the  Act 
is  to  fasten  upon  the  employer  in  certain  cases  a  responsibility  to 
those  whom  he  employs  for  the  acts  of  his  servants.  The  Act 
imputes  to  the  employer  in  the  contract  of  service  an  undertaking 
to  indemnify  his  servant  in  certain  cases  for  the  fault  of  another 
servant.  The  responsibilities  of  the  Act  are  implied  conditions 
of  the  contract  of  sei-vice.  The  mischief  was  that  in  such  con- 
tracts before  the  Act  no  such  responsibilities  were  implied ;  the 
remedy  is  that  they  are  now  to  be  implied.  And  this  remedy  is 
to  be  construed  liberally.  We  are  not  to  deny  to  the  workman 
his  remedy,  because  his  employment,  though  really  by  the  master, 
was  indirect,  and  was  actually  by  a  workman  of  the  master  s.  In 
Morrisons  case  the  workman  was  as  much  the  servant  of  the 
head  master  as  any  of  the  workmen  directly  employed  by  him 
were.  The  so-called  sub-contract  was  in  reality  no  sub-contract, 
but  simply  a  more  convenient  method  of  payment.  It  is  simpler, 
and  in  many  trades  customary,  to  pay  only  the  head  man  of  a 
gang,  and  allow  him  to  distribute  the  pay  among  the  gang.  But 
the  members  of  the  gang  are  not  on  that  account  any  the  less 
the  servants  of  the  head  master.  And,  it  would  be  a  most 
iUiberal  construction  of  the  Act,  to  hold  that  in  such  a  case  the 
head-master  is  not  to  be  held  to  undertake  the  responsibilities 
imposed  on  him  by  the  Act. 

But  when  we  take  the  case  of  a  workman  who  is  not  in  anv 
sense  the  servant  of  the  employer,  the  case  of  a  workman  with 
whom  he  has  no  contract  of  employment,  direct  or  indirect,  aa, 
for  example,  the  case  of  Wingate  v.  MonkUmd  Iron  Co,  men- 
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tioned  above,  the  aspect  of  matters  is  totally  changed.  Here  we 
have  a  workman  with  whom  the  employer  cannot  be  said  to  have 
contracted  either  directly  or  indirectly,  and  to  whom  therefore  he 
cannot  be  said  to  have  undertaken  any  of  the  responsibilities 
which  the  Act  attributes  to  him  when  he  becomes  party  to  a  con- 
tract of  service.  Yet  to  such  an  one  the  doctrine  of  collaborateur 
may  w^ell  apply.  For  that  doctrine  is  not  founded  upon  any 
contract  of  service  whatever.  It  applies  no  doubt  to  men  who 
are  under  a  contract  of  service.  But  it  is  far  wider  than  that. 
In  the  words  of  Lord  Gifford,  in  Woodhead's  case  alK)ve  quoted, 
it  applies  to  "  contractoi-a  and  sub-contractors  and  their  servants," 
to  "everyone  who  enters  a  pit,  whether  as  a  permitted  visitor, 
"  actuated  only  by  curiosity  or  by  love  of  science,  or  as  a  workman 
"who  accepts  employment  there."  And  in  the  words  of  Lord 
Shand,  in  the  same  case,  it  applies  not  only  to  workmen  but  to 
"  friends  who  visit  them,  members  of  a  family,  or  their  guests  or 
"visitors,  or  any  of  the  members,  temporary  or  permanent,  of 
"any  organisation  or  establishment  in  which  all,  however 
"  variously  occupied,  are  working  towards  one  common  end  or 
"purpose."  And  the  principle  of  that  doctrine  is  not  derived 
from  contract  at  all,  but  rests  upon  this,  that  wherever  the  injury 
Ls  one  the  risk  of  which  the  injured  man,  be  he  a  servant  of  the 
master  whom  he  sues,  or  a  member  of  the  public,  must,  from  a 
consideration  of  the  whole  circumstances  of  the  case,  be  held  to 
have  taken  upon  himself,  he  is  barred  from  any  claim  against  the 
master.  It  would  seem,  therefore,  that  such  cases  fall  totally 
outside  of  the  Employers*  Liability  Act,  and  that  the  case  of 
Momatoii  v.  Baud  Jk  Go,  must  be  held  as  an  authority  for  the 
last  proposition  only  of  the  three  which  we  stated  above — viz., 
that  the  Act  extends  to  those  cases  where  the  employment, 
though  indirect,  is  nevertheless  actually  and  substantially  an 
employment  by  the  head  master,  and  in  which  it  can  be  said  that 
if  the  master  is  held  by  implication  of  law  to  undertake  certain 
responsibilities  to  his  direct  employees,  he  must  be  held  to 
undertake  them  to  these  indirect  employees  also. 

To  sum  up  in  a  sentence,  it  may  be  said  that  an  employer  is 
responsible  for  the  fault  of  his  servant — (1)  To  his  employees, 
direct  and  indirect,  in  those  cases,  and  in  those  cases  only,  in 
which,  by  the  Employers'  Liability  Act,  he  is  implied  to  have 
undertaken  in  his  contract  such  a  responsibility :  (2)  To  all  others 
except  those  who,  from  a  consideration  of  the  whole  circumstances 
ui  which  the  injury  took  place,  must  be  held  themselves  to  have 
undertaken  the  risk  of  the  injury  from  which  they  have  suffered. 


SCHOOL  BOARD  ELECTION  QUESTIONS. 

With  the  recurrence  of  School  Board  election  periods  in  Scot- 

**nd,  questions  invariably  arise  for  settlement  as  to  the  validity 

of  some  election,  or  as  to  whether  some  aspirants  for  School 

^ard  honours  have  or  have  not  been  unwarrantably  excluded 
^y  the  all-powerful  returning  officer  from  becoming  members 
o'  the  charmed  circle.    The  last  triennial  period  has  been  no 
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exception  to  the  rule ;  hence  the  cases  bearing  on  these  questions 
reported  in  the  current  part  of  the  Sheriff  Court  Reports. 
Besides  the  interest  of  these  decisions  from  the  lawyers  point  of 
view,,  they  possess  a  no  inconsiderable  value  as  showing  that, 
whatever  indifference  may  exist  with  regard  to  some  of  our 
public  elections,  there  is  a  keen  interest  taken  in  the  selection 
of  men  to  administer  the  Education  Acts  in  Scotland. 

The  Tannadice  case,  decided  by  Sheriff  Robei-tson,  Forfar,  Ls  to 
the  effect  that  a  voter  in  a  School  Board  election  may 
use  both  figures  and  crosses,  so  that  the  returning  officer 
was  held  to  liave  illegally  rejected  votes  in  a  ballot  paper 
which  contained  x  x  x,  being  three  votes  for  the  petitioner,  a  x  for 
another  candidate,  and  the  figure  1  for  another  candidate.  The 
result  of  adding  these  three  votes  to  the  number  of  votes  pertain- 
ing to  the  petitioner  was  to  create  an  equality  of  votes  between 
him  and  another  candidate  who  was  declared  by  the  returning 
officer  to  be  elected.  The  Sheriff  having  found  an  equality  of  votes 
for  the  two  aspirants  for  office,  remitted  to  the  returning  officer  to 
determine  which  candidate  had  been  dulv  elected  in  terms  of  the 
14th  section  of  the  Education  (Scotland)  Act,  1872.  It  is  hardly 
doubtful  with  whom  his  choice  would  lie.  It  seems  to  us  that  in 
cases  of  this  kind  it  would  be  much  better  to  give  the  power  of 
election  to  the  Sheriff.  He  is  not  so  liable  to  be  influenced  by 
personal  considerations  as  the  returning  officer,  who  is  usually 
a  local  man,  often  the  School  Board  clerk,  and  necessarily 
to  some  extent  a  partisan.  The  Sheriff,  we  should  say,  would 
be  most  likely  to  elect  the  best  man. 

The  Keir  case,  decided  by  Sheriff  Hope,  Dumfries,  is  a  lament- 
able specimen  of  a  bungled  election,  the  returning  officer  not 
having  considered  it  necessary  that  the  ballot  papers  used  in  the 
election  should  bear  any  uniform  private  mark. 

The  Farr  School  Board  case,  before  Sheriff  Mackenzie,  Dornoch, 
raises  the  question  of  the  finality  attached  to  the  returning 
officers  decision  as  regards  the  validity  of  nomination  papers, 
and  the  Sheriff  holds  that  he  has  no  power  to  review  the 
decision  of  the  returning  officer  on  the  question  of  the  validity 
of  a  nomination  paper.  This  we  must  regard  as  good  law,  the 
same  result  having  been  arrived  at  by  Sheriff  Robertson* 
Forfar,  on  an  independent  consideration  of  the  question  in  the 
case  of  Duvcan  v.  Adam  (p.  188,  Sh.C.  Reports).  We  are 
disposed  to  doubt  the  wisdom  of  placing  so  much  power  in  the 
hands  of  the  returning  officer.  It  seems  absurd  on  the  face  of  it 
that  a  candidate  might  be  elected  a  member  of  a  School  Board 
whose  nomination  paper  is  not  signed  by  five  electors,  which  the 
law  declares  is  requisite.  W^e  tnink  all  such  questions,  which 
often  involve  legal  points  of  some  nicety,  should  be  left  to  the 
determination  of  the  Sheriff. 

The  Elie  case,  decided  by  Sheriff  Henderson,  Cupar  Fife,  deals 
with  the  vexed  question  as  to  whether  the  numbering  of  the 
ballot  papers  and  their  counterfoils  with  a  consecutive  number 
is  such  a  breach  of  the  general  order  by  the  Lords  of  the  Com- 
mittee of  Privy  Council  on  Education  in  Scotland  as  to  warrant 
the  Court  in  declaring  the  election  invalid.     The  part  of  the 
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order  dealing  with  this  question  is  as  follows: — "Any  ballot 
"paper  on  which  more  votes  are  given  than  the  voter  is  entitled 
"to five,  or  on  which  anythivy  i.s  v^rittea  or  marked  by  ivhwh 
"f/ie  voter  can  te  ulentlfied,  shall  be  invalid,  and  not  counted." 
The  main  gix)und  on  which  the  petitioner  based  his  case  was  that 
the  numbering  was  a  direct  contravention  of  the  order,  because, 
where  there  were  numbers  following  consecutively,  as  in  this 
case,  it  would  be  quite  easy  for  any  one  in  the  polling  station  to 
Hijceitain  the  number  of  any  paper  issued  to  a  voter,  and  then,  at 
the  counting,  to  ascertain  how  that  voter  had  voted,  and  thus 
interfere  with  the  secrecy  of  the  voting.  The  learned  Sheriff,  in 
a  very  able  judgment,  refused  to  reduce  the  election.  In 
construing  the  general  order,  he  had  recourse  to  the  analogy 
supplied  by  several  Court  of  Session  cases,  which,  while  not 
decisions  on  the  genei'al  order  in  (juestion,  bore  upon  points  most 
closely  resembling  these  under  consideration,  and  supplied  prin-- 
ciples  of  constioiction  in  questions  as  to  secrecy  of  voting.  The 
result  of  these  seems  to  be  that  the  Goui-t  will  not  reduce  an 
election  where  it  is  satisfied  that  the  irregularities  founded  on 
are  evident  mistakes  or  misapprehensions  on  the  part  of  those 
conducting  the  proceedings,  provided  the  principles  laid  down  in 
the  Ballot  Act  as  to  secret  voting  be  preserved,  and  the  result  of 
the  election  be  not  affected.  In  this  case  the  learned  Sheriff  held 
that  there  was  not  a  sufficient  non-compliance  with  the  general 
order  to  justify  declaring  the  election  invalid.  What  was  done 
he  considered  innocuous  and  in  no  way  aftecting  the  principles 
of  secret  voting  or  the  result  of  the  election.  Sheriff  Hope, 
in  the  Keir  case,  arrived  at  a  different  conclusion  on 
this  question.  In  that  case,  however,  it  was  not  necessary  to 
decide  the  question  raised  in  the  Elie  case,  as  the  want  of  the 
uniform  private  mark  afforded  abundant  ground  for  reducing 
the  election,  and  the  other  question  does  not  seem  to  have  been 
considered  in  an  exhaustive  manner  by  Sheriff  Hope,  as  indeed 
was  unnecessarv. 

In  the  last  of  the  cases  reported — that  of  Dunbamey — Sheriff 
Orahame,  Perth,  has  held  that  a  figure  which  is  sufficiently 
distinct  to  give  a  clear  indication  of  the  voter's  intention  to  vote 
for  a  particular  candidate  Ls  a  good  vote  for  that  candidate. 

The  fjuestions  raised  in  the  various  cases  to  which  we  have 
referred  are  such  as  are  likely  to  recur,  with  more  or  less 
frequency,  at  election  periods,  and  we  have  no  doubt  that  the 
opinions  of  the  various  Sheriffs  with  regard  to  them  will  be  a 
valuable  guide  in  the  future  to  returning  officers  and  others 
connected  with  such  elections. 


#bititari|. 

On  8th  July,  at  Gray  House,  Liff,  Mr.  David  Small,  senior 
I»rtner  of  the  firm  of  Shiell  &  Small,  solicitors,  Dundee. 

On  4th  July,  Mr.  D.  Macleod  Smith,  senior  Sheriff-Substitute 
of  Moray  and  Nairn. 
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The  change  of  Government  which  took  place  early  in  the  month 
resulted  in  the  usual  changes  among  the  law  officers  of  the 
Crown.  Mr.  J.  H.  A.  Macdonald,  Q.C.,  was  appointed  Lord 
Advocate  in  room  of  Mr.  J.  B.  Balfour,  Q.C.,  M.P.,  and  Mr.  J.  P. 
B.  Robertson  succeeded  Mr.  Asher  as  Solicitor  General.  The  other 
appointments  will  be  found  detailed  in  our  Edinburgh  Letter. 


There  are  two  books  intended  for  the  use  of  lawyers  which 
have  been  long  promised,  but  have  not  yet  come  to  the  birth. 
One  is  "  The  Law  of  Bankruptcy,"  by  Mr.  Henry  Goudy,  advo- 
cate ;  the  other  is  "  The  Index  to  the  London  Gazettes,  &c.,"  to  be 
issued  by  the  Licorporated  Council  of  Law  Reporting.  Let  us 
hope  that  the  protracted  labour  that  has  taken  place  in  both 
cases. may  issue  in  vigorous  offspring. 


In  the  Outer  House  this  month  Lord  Trayner  has  issued  a 
judgment  in  Barrons  Tmistees  v.  Hunter  (appealed  from  the 
Aberdeen  Sheriff  Court),  suspending  the  interlocutor  of  SheriflF- 
Substitute  Brown  appointing  a  referee  under  the  Agricultural 
Holdings  Act.  The  Sheriffs  decision  was  reported  by  us  last 
month  (p.  221,  Sh.C.  Reports),  and  we  also  commented  on  it  in  an 
article,  stating  fully  the  grounds  on  which  we  thought  the 
judgment  was  erroneous  in  point  of  law.  Lord  Trayner  has 
suspended  the  appointment  on  practically  the  same  grounds, 
namely,  that  a  tenant  cannot  invoke  the  aid  of  the  statute 
unless  he  has  strictly  complied  with  its  conditions.  This  decision 
will  make  it  all  the  more  necessary  for  tenants  and  their  advisers 
to  see  that  all  the  statutory  requirements  as  to  notice,  form  of 
claim,  and  so  forth,  are  rigidly  observed. 

The  decision  of  the  House  of  Lords  in  the  Orr  Ewing  case 
displays  some  adroitness  in  reconciling  substantial  justice  with 
the  preservation  of  the  amoiiv  propre  of  the  English  tribunals. 
It  must  be  confessed,  however,  that  that  part  of  the  Lord 
Chancellor's  judgment  in  which  he  attempts  to  grapple  with  the 
arguments  of  Lord  Fraser  and  the  Lord  President  is  weak  and 
temporising,  and  that  the  general  question  cannot  be  allowed  to 
rest  where  he  leaves  it.  Cases  of  fraud  and  malversation  of 
office  may  be  figured  where  it  would  be  necessary  or  expedient 
for  the  English  Courts  to  interfere  at  the  instance  of  the  bene- 
ficiaries in  a  Scotch  trust  against  trustees  resident  in  England. 
But  the  limits  of  such  interference  ought  to  be  defined  by  an 
Act  of  the  Legislature,  which  might  also  settle  the  other  ques- 
tions of  jurisdiction  depending  between  the  English,  Scotch,  and 
Irish  Coui-ts. 


In  the  case  of  Stewart  v.  Dixcyn  (reported  at  p.  243,  Sh.  C. 
Reports)  will  be  found  an  important  and  instructive  judgment 
by  Sheriffs  Clark  and  Lees  in  regard  to  the  obligation  of  coal- 
masters  as  to  "  truly  weighing  "  the  coal  got  by  tneir  workmen. 
Both  Sherifis  concur  in  thinKing  that  it  is  only  obligatory  to 
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weigh  the  gross  weight  of  the  hutch  and  coal  and  other  matters, 
and  that  a  uniform  deduction  may  be  made  for  the  tare  of  the 
hutch  andother  matters.  The  Sheriff-Principal  points  out  that 
the  statutory  provision  as  to  check  -  weighing  need  only  be 
resorted  to  if  the  masters  and  men,  or  their  representatives,  are 
not  at  one  as  to  the  uniform  proper  tare.  About  two  years  ago 
a  similar  point  was  raised  in  the  SheriiF  Court  at  Dunfermline, 
in  the  case  of  Izatt  v.  The  Lasmdie  Coal  Goiicpany,  There  the 
Sheriffs  did  not  concur.  The  Sheriff-Substitute,  Mr.  Gillespie, 
held  that  it  was  competent  for  the  masters  and  men  to  agree  as 
ix)  the  tare,  and  that  if  they  did  not  agree  each  hutch  must  be 
separately  weighed  as  to  coal  and  dross.  The  Sheriff,  Mr. 
Crichton,  was  of  the  opinion  that  the  agreement  was  illegal,  and 
that  the  contents  of  every  hutch  must  be  weighed  separately ; 
and  he  stated  he  had  personally  seen  it  done  with  the  uniform 
result  that,  so  far  from  the  master's  mode  being  unfair,  it  in 
every  instance  under-rated  the  deduction  100  to  150  per  cent. 
The  Fifeshire  Sheriffs  had  thus  only  to  consider  the  question  of 
weighing  the  coal  and  dross ;  but  their  reasoning  would  apply 
equally  to  the  Lanarkshire  case,  where  the  deduction  was  made 
for  stones  and  slates  and  the  like,  and  also  for  the  hutches.  How 
the  views  of  the  Fife  Sheriffs  could  be  practically  worked  in  such 
a  case  would  be  a  matter  of  some  difficultv. 


Parliament  House,  29th  July,  1885, 

"  How  the  time  speeds  "  is  the  general  murmur  as  the  papers 

are  bagged  and  the  boxes  closed  at  the  end  of  the  summer 

session.  Hardly  has  the  work  been  well  begun  before  arrange- 
ments have  to  be  made  for  the  long  and  profitless  vacation. 
Only  two  months  and  a  half  of  honest,  active  employment 
during  the  six  months  from  April  to  October.  You  must  make 
money  in  that  brief  period  of  labour;  if  not,  where  Ls  your 
healthy,  happy  holiday  to  come  from  ? 

I  don't  think  you  will  hear  many  complaints  from  this  quarter 
as  regards  the  past  session.  More  work  has  been  done  in  it  than 
in  any  similar  session  during  the  pa«t  eight  or  ten  years. 
Parliament  House  begins  to  think  that  the  wmter  of  its  discon- 
tent has  at  last  come  to  an  end. 

But  that  pleasing  thought  gives  immediate  comfort  only  to 
the  dozen  or  twentv  advocates  who  coastitute  the  well-emploved 
or  fashionable  Bar.  The  other  hundred  are  still  left  with  the 
bare  bones  of  hope,  and  brooding,  and  speculation.  Happily,  as 
all  your  readers  know,  the  field  for  speculation  has  of  late  been 
uncommonly  wide.  Every  eventuality  which  a  change  of 
Government  could  by  possibility  bring  about  has  been  duly 
canvassed, — the  imagination  filling  up  all  appointments  in  every 
conceivable  way  and  by  all  manner  of  men. 

The  assemblage  which  witnessed  the  swearing-in  of  the  Advocate 
and  the  Solicitor  was  described  as  brilliant  and  fashionable  in 
the  newspapers,  which,  of  course,  are  excellent  judges  of  such 
matters.    In  point  of  fact,  however,  the  audience  consisted  of 
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the  ordinary  conglomeration  of  Parliament  House  habitues  who 
scamper  to  the  First  Division  when  its  bell  rings  and  a  "  scene  " 
or  a  ceremonial  is  expected.  I  need  not  say  anything  so  trite  as. 
that  Sheriffs  and  juniors  alike  were  glad  to  congratulate  two 
lucky  and  deserving  lawyer's  on  the  attainment  of  such  positions 
when  still  in  the  meridian  of  their  powers.  Mr.  Robertson,  who 
is  only  about  40  years  of  age,  is  one  of  the  youngest  of  Solicitors 
the  country  has  seen,  and  probably  tlie  cleverest. 

The  promotion  of  Mr.  Macdonald  threw  Perthshire  open.  It 
was  supposed  that  Mr.  Muirhead  would  get  this  coveted  prize ; 
but,  acting  on  the  pi*ecedent  of  1875,  when  Lord  Adam  was 
transferred  from  Stirling,  Mr.  Gloag  has  been  raised  to  the 
Sheriffship  of  his  native  coimty.  Mr.  Muirhead  thereupon 
succeeded  Mr.  Gloag,  and  the  post  in  Chancery  which  he  vacated 
was  conferred  on  Mr.  Pearson — a  comparatively  yoimg  man  who 
will  discharge  its  duties  admirably.  Mr.  Alexander  Blair,  who 
has  done  good  service  to  the  Conservative  party,  and  has 
powerful  friends,  was  considered  certain  of  Chancery,  which  he 
desired,  but  he  has  been  reserved  for  another,  probably  a  better 
fate.  Meantime  he  has  been  made  Depute  on  the  Home  Circuit, 
and  entitled  to  the  first  Sheriffship  that  turns  up.  For  the 
other  Deputeships,  Mr.  Rankine  (a  member  of  the  commission 
sent  out  to  Calcutta  in  the  Hastie  case,  and  the  author  of  "  The 
"Law  of  Landownership "),  Mr.  M'Kechnie  and  Mr.  Wallace 
have  been  selected,  their  priority  being  determined,  singularly 
enough,  by  seniority  at  the  Bar.  Hitherto  it  ha*s  been  the 
practice  to  give  the  first  place  to  the  man  who  had  already  been 
m  office.  Mr.  Readman,  son  of  the  former  manager  of  the 
Clydesdale  Bank,  has  been  made  Sheriff-Court  Depute.  Sundry 
small  posts  have  yet  to  be  apportioned. 

For  the  Crown  Agency  I  hear  there  was  considerable  competi- 
tion. Mr.  Rankin,  W.S.,  a  connection  of  the  Lord  Advocate,  and 
one  of  his  father  s  trustees,  and  Mr.  James  Bruce,  W.S.,  who  has 
taken  an  exceedingly  prominent  part  in  the  management  of  the 
Tory  party  in  Edinburgh,  were  early  in  the  field,  along  with  one 
or  two  less  likely  gentlemen;  and  I  understand  that  though 
Mr.  Jamieson,  of  Tods,  Murray,  &  Jamieson,  was  by  no  means 
anxious  for  the  appointment,  yet  it  was  given  to  him  practically 
to  get  rid  of  the  other  competing  claims. 

In  enumerating  the  appointments  as  above,  I  ought  not  to 
have  omitted  the  selection  of  Mr.  Balfour  as  Dean  of  Faculty. 
The  choice  is  considered  a  fitting  and  happy,  as  it  was  cei-tainly 
a  harmonious,  one.  Mr.  Balfour  now  ranks  next  Mr.  Macdonald, 
and  before  Mr.  Robertson.  The  Lord  President  welcomed  the 
new  Dean  in  a  few  neat  sentences  put  together  for  the  occasion. 
His  Lordship  writes  everything  of  a  personal  kind  before  he  has 
to  say  it.     Few  could  excel  him  in  this  species  of  composition. 

Mr.  John  Wilson,  Falkirk,  who  had  a  distinguished  career  at 
the  University,  has  been  admitted  a  member  of  the  Faculty ;  as 
also  has  Mr.  Buchan.  Messrs.  Macaulay,  J.  R.  Dean,  and  E. 
Bruce  Low  have  become  members  of  the  Solicitors'  Society. 

Mr.  Rampini,  who  has  for  some  years  been  Sheriff-Substitute 
at  Lerwick,  has  been  appointed  to  the  Sheriff-Substituteship  at 
Elgin,  vacant  by  the  death  of  Mr.  Mticleod  Smith. 
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THE  LAW  OF  "  PACTIONAL  RENT  "  in  AGRICULTURAL 

LEASES. 

I. 

The  radical  change  which  has  been  recently  introduced  into  the 

laws  affecting  the  occupation  of  land  for  agricultural  purposes 

has  brought   into  prominence   doctrines   which   have   hitherto 

received  but  scant  treatment  at  the  hands  of  our  jurists,  and 

have  seldom  called  for  judicial  exposition  in  our  Courts.    To  one 

of  these  doctrines  it  is  the  purpose  of  this  article   to   direct 

attention.      In  most  agricultural   leases    clauses    are    inserted 

prescribing  a  certain  mode  of  cropping,  and  stipulating  for  the 

payment  of  additional  rent  per  acre  in  the  event  of  deviation 

from  that  mode.  It  certainly  says  much  for  the  forbear- 
ance of  landlords,  and  the  amicable  relations  which  must 
have  subsisted  between  owners  and  occupiers  of  land  in  past 
times,  that,  while  such  clauses  occur  in  probably  not  less  than 
nine-tenths  of  the  agricultural  contracts  entered  into  in  Scotland, 
only  in  comparatively  few  cases  do  they  seem  to  have  been 
enforced,  judging  from  the  scanty  appearance  in  the  records  of 
our  Supreme  Courts  of  actions  at  the  instance  of  landlords  for 
payment  of  such  stipulated  additional  rents.  Now,  however, 
that  the  Agricultural  Holdings  Act  has  opened  a  wide  door  for 
tenants'  claims  for  compensation  on  leaving  their  farms,  it  may 
be  expected — ^and  experience  has  already  in  part  fulfilled  the 
expectation — that  landlords  will  show  greater  vigilance  in 
exacting  miscropping  rents,  more  especially  as  facilities  are 
afforded  by  the  statute  in  question  for  the  disposal  of  landlords' 
counter-claims  along  with  the  claims  of  the  tenant.  It  therefore 
appears  opportune  to  direct  attention  at  the  present  time  to  the 
main  principles  of  this  branch  of  agricultural  law. 

The  leading  doctrine  of  our  law  on  this  subject  may  be  stated 
thus:— Where  a  contract  of  lease  relating  to  land  prescribes 
ndes  to  regulate  the  course  of  cultivation,  and  stipulates 
for  the  payment  of  additional  rent  in  the  event  of  their  non- 
ohservance,  such  additional  rent  is  exigible  without  modification, 
provided  it  is  made  clear  that  it  is  not  of  the  nature  of  a  penalty, 
hut  is  truly  pactional.  Professor  Bell  (Prin.,  sec.  1221,  8th  ed.) 
accurately  states  the  law,  and  the  propositions  he  lays  down  have 
stood  substantially  unaltei*ed  during  the  successive  editions  of 
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his  work,  and  have  been  confirmed  by  recent  decisions.  As 
Bell  puts  it,  where  the  specified  mode  of  cultivation  is  "  fortified 
"  by  a  penalty,  it  is  subject  to  modification,  according  to  the 
"  damage  actually  sustained ;  and  where  an  additional  rent  is 
"stipulated,  such  rent  is  held  the  conventional  value  of  the 
"  different  use  and  possession  which  the  tenant  may  derive  from 
"  the  farm,  and  as  such  not  subject  to  modification." 

In  examining  this  doctrine  two  points  fall  to  be  considered — 
(1)  the  nature  and  limits  of  the  rule  of  law  by  which  stipulations 
for  additional  rents  can  be  enforced ;  and  (2)  to  what  extent  and 
under  what  circumstances  the  landlord's  right  to  enforce  the 
stipulation  is  barred,  (a)  by  implied  discharge,  and  (6)  by 
acquiescence. 

The  legal  proposition  afl[irmed  by  Professor  Bell,  and  now  fixed 
as  a  settled  doctrine  in  our  law  by  a  tolerably  uniform  train  of 
decisions,  cannot  be  said,  strictly  speaking,  to  contain  any  prin- 
ciple peculiar  to  the  kind  of  contracts  with  which  we  are  dealing. 
It  is  rather  an  amplification,  so  to  speak,  of  certain  rules  affecting 
contracts  in  general,  though  at  the  same  time,  as  will  be  seen 
afterwards,  it  differs  in  several  important  respects  from  the 
general  doctrine  of  contract  law  on  the  subject  of  stipulated 
damages.  In  order  to  understand  fully  the  precise  nature  of  the 
doctrine  we  are  considering,  it  will  be  necessary  to  take  a  brief 
glance  at  the  leading  principles  of  our  law  affecting  the  rights  of 
contracting  parties  to  enter  into  and  enforce  stipulations  for 
penalties  and  liquidated  damages. 

Ab  a  matter  of  strict  principle,  it  is  illegal  to  bargain  for  a 
penalty  on  the  non-fulfilment  of  a  contract.  The  party  willing 
to  perform  the  contract  is  not  entitled  to  punish  the  defaulting 
party  for  its  non-performance,  even  though  there  be  a  stipulation 
to  that  effect.  He  may  get  compensation  for  the  injury  done  to 
him,  but  he  cannot  inflict  on  the  defaulter  any  pcerui,  though 
this  be  made  a  part  of  the  contract. 

But  it  does  not  follow  that  whenever  the  word  "  penalty  "  is 
used  in  a  contract,  it  necessarily  expresses  such  a  pcena  or 
punishment  as  the  law  will  refuse  to  enforce.  The  penalty 
contracted  for  may  be  pecamiary,  and  in  that  case  it  is  held  to  be 
enforceable,  subject,  however,  to  this  qualification,  that  it  will  be 
modified  by  the  Court  to  the  actual  loss  sustained  by  the 
aggrieved  party  through  the  default  of  the  other.  It  thus  ceases 
to  be  punishment  to  the  defaulter,  and  becomes  damages  to  the 
fulfilling  pai-ty,  who  is  injured  by  the  other's  failure. 

But  in  certain  contracts  parties  do  not  bargain  for  penalties, 
but  a<ljust  and  stipulate  for  the  damages  which  will  be  sustained 
in  consequence  of  the  non-performance  by  either  party.  This  is 
called  "  liquidated  "  or  "  ascertained  "  damages.  It  is  a  perfectly 
competent  provision  in  a  contract,  and  the  general  rule  is  that  it 
will  be  enforced  absolutely  and  without  modification  or  inquiry, 
thus  differing  from  a  stipulated  penalty,  which  is  subject  to 
reduction  to  the  actual  loss. 

It  must  be  kept  in  view,  however,  that  the  use  of  the  words 
"liquidated  damages,"  or  some  equivalent  expression,  does  not 
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necessarily  prevent  the  stipulation  from  being  treated  as  a 
penalty,  and  modified  accordingly.  The  converse  also  holds.  As 
the  Lord -Justice  Clerk  (Inglis)  remarked  in  the  ca^e  of 
Johnston  V.  RoherUon  (infra),  "the  consequence  may  be  a 
"  penalty,  though  it  is  not  so  called,  and,  on  the  other  hand,  it 
"may  not  be  a  penalty,  though  it  receives  that  name."  In 
whatever  way  the  stipulation  may  be  expressed,  the  Court  is 
entitled  to  make  inquiry,  either  by  scrutinising  the  terms  of  the 
contract,  or  by  looking  outside  of  it,  and  to  determine  whether  it 
is  a  proper  penalty  which  is  stipulated  for,  and  therefore  subject 
to  modification,  or  whether  it  is  truly  liquidated  or  a^scertained 
damages,  and,  in  consequence,  in  the  general  case  to  be  enforced 
absolutely. 

These  points  were  all  established  by  the  two  leading  cases  of 
Johiston  V.  Robertson,  March  1,  1861,  33  Jur.  335,  23  D.  646 ; 
and  CraUj  v.  MBeatK  July  3,  1863,  35  Jur.  587,  1  Macph.  1020. 
By  the  last-cited  case  there  was  also  decided  this  further  point 
of  some  practical  interest,  that  though  a  proper  penalty  be  liable 
to  restriction  to  the  amount  of  actual  loss,  it  is  not  incumbent  on 
the  party  suing  for  it  to  aver  damage ;  but  he  can  sue  for  the 
penalty  de  piano,  and  it  lies  on  the  other  party  to  show  that  it  is 
of  such  a  nature  as  to  be  subject  to  modification.  It  would  not 
seem,  however,  to  follow  from  this  principle  (as  might  naturally 
be  supposed),  that  the  onus  iwohanili  is  shifted  to  the  defender. 
On  the  contrary,  it  rather  appears  from  a  dictum  of  Lord 
Benholme  in  the  same  case,  that  when  the  defender  establishes 
his  plea  that  the  penalty  should  be  modified,  it  lies  upon  the 
pursuer  to  prove  the  damage. 

The  later  case  of  Forrest  and  Barr  v.  Henderson,  Nov.  26, 
1869,  42  Jur.  89,  8  Macph.  187,  introduces  an  exception  to  the 
doctrine  established  by  the  previous  judgments  that  no  modi- 
fication will  be  made  on  what  are  in  substance  liquidated  and 
ascertained  damages.  It  was  there  held  that,  even  in  a  contract 
where  the  stipulated  consequence  must  be  taken  as  liquidate 
damages  and  not  penalty,  the  equitable  jurisdiction  of  the  Court 
will  be  interposed  to  abate  the  claim  where  it  is  exorbitant  and 
unconscionable  in  amount.  There  is,  no  doubt,  some  little 
difficulty  in  appreciating  the  distinction  between  holding  the 
stipulation  to  mean  liquidate  damages,  and  then  reducing  the 
claim  so  far  as  it  is  exorbitant,  on  the  one  hand,  and,  on  the 
other,  holding  the  stipulation  to  mean  a  penalty  and  modifying 
it  to  the  actual  damage.  What  is  arrived  at  practically  in 
both  cases  is  the  actufiJ  damage  sustained.  Liquidate  damages 
reducible  as  exorbitant  seem  to  be  precisely  the  same  thing  as 
penalties  subject  to  modification.  It  would  appear  from  Forrest's 
case  that  the  moment  the  liquidate  damages  are  found  to  be 
exorbitant  and  unconscionable  the  case  resolves  into  one  for 
^tual  damage.  The  onus  of  showing  the  exorbitancy  of  the 
stipulated  damages  lies  on  the  defaulting  party,  but  when  that 
<^tt*  is  discharged,  it  is  then  incumbent  on  the  other  partjr  to 
establish  in  the  ordinary  way  that  he  has  suffered  loss  and  injury 
through  the  defaulter's  failure. 
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In  precisely  the  same  way,  where  a  penalty  is  the  expressed 
consequence  in  the  contract,  it  lies,  in  the  first  place,  on  the 
defaulter  to  show  that  it  is  a  penalty  subject  to  modification ; 
but  having  done  so,  his  position  as  pursuer  in  the  issue  is  at  an 
end,  and  the  real  pursuer  in  the  case  comes  forward  and  carries 
on  what  is  practically  an  action  of  damages  for  loss  sustained. 
There  does  seem  to  be  needless  refinement  in  embodying  in  two 
legal  conceptions  what  is  in  reality  one  and  the  same  principle. 
In  the  future  development  of  the  doctrine,  probably  the  idea 
of  regarding  what  is  expressed  in  the  contraxst  as  "  liquidate 
"  damages  "  as  being  under  any  circumstances  a  penalty  to  be 
modified  will  be  lost  sight  of,  and  in  all  cases  where  the  conse- 
quence so  expressed  cannot  be  enforced  in  ter minis,  it  will  be 
looked  on  as  properly  liquidated  damages  to  be  reduced  as 
exorbitant.  The  convertibility  of  the  expressions  "penalty" 
and  "  liquidate  damages  "  will  thus  disappear. 

The  most  recent  case  on  the  general  subject  may  be  consulted, 
though  it  contains  no  new  principle — Robertson  v.  DHvers 
Trwstees,  March  2,  1881,  8  R.  555. 

We  shall   now   consider  how   far  the   above   principles  are 
embodied  in  the  legal  rules  by  which  stipulations  for  additional 
rent  are  enforced.     Where  the  tenant's  obligation  to  follow  a 
prescribed   method   of    cultivation  is    fortified   by  a    penalty, 
properly  so  called,  the  landlord  s  remedy  will  be  commensurate 
with  the  fiictual  damage.     So  far,  the  principle  is  identical  with 
that   applicable   to  stipulated   penalties   in   all  contr£u;ts.     But 
when  we  pass  to  what  is  properly  regarded  as  additional  rent, 
we  begin  to  part  company  with  the  principles  which  we  have 
found  governing  the  enforcement  of  liquidate  damages,  bargained 
for  in  general  contracts.     Before  proceeding  to  show  the  extent 
of  this  divergence  of  principle,  it  may  be  well  to  give  a  brief 
exposition  of  the  nature  of  the  legal  doctrine  relating  to  pactional 
rent  as  illustrated  in  the  decided  cases.     The  cardinal  feature  of 
the  doctrine  is  that  the  enforceability  of  the  obligation  im  ter- 
riiinis  does   not   in   any  way  depend   on   the   amount   of  loss 
sustained,  or  on   the  fact   that   any  damage   is   done   or   was 
anticipated   when   the    contract   was    made.      When   once   the 
landlord  has  made  it  clear  that  the  consequence  expressed  in 
the  contra/Ct  is  not  a  mere  penalty,  but  a  stipulated  pactional 
rent,  the  power  of  the  Court  to  modify  to  any  extent  or  under 
any  circumstances  seems  to  have  no  place,  though  in  a  recent 
decision,  which  will  be  noticed  afterwards,  it  was  laid  down  by 
a  learned  judge  that  exceptional  cases  might  arise  to  call  for  the 
interposition  of  the  "inherent  equitable  power  of  the  Court."     It 
Ls  interesting  to  notice  how  uniformly  this  principle  runs  through 
the  decisions  for  the  last  century,  though,  as  we  have  said,  the 
cases  are  comparatively  few  in  number.     One  of  the  earliest  is 
the  case  of  Pollock  v.  Paton,  July  24,  1777,  Mor.  Diet.  App., 
Tack.  4,  where  it  was  held  that  an  obligation  to  pay  £100  Scots 
for  each  acre  ploughed  in  excess  of  what  was  allowea  by  the  lease 
was  enforceable  against  a  contravening  tenant  to  the  full  amount, 
although  the  additional  rent  was  greatly  disproportionate  to  the 
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damage  sustained  by  the  landlord.  In  the  case  of  Graham  v. 
^iirdhm,  1787,  the  Court  held  a  tenant  liable  in  the  £2  per  acre 
of  additional  rent  stipulated  for,  "  although  the  additional  rent 
"  was  gi-eatl y  beyond  the  value  of  the  subjects."  In  that  case 
the  tenant  was  given  express  "  power  and  liberty  "  to  pursue  a 
different  course  of  management  from  that  prescribed.  The  case 
ol  Hen(fert*ov  v.  Maxwell,  Feb.  24,  1802,  Mor.  10054,  presented 
this  peculiarity,  that,  instead  of  "  additional  rent "  being  stipu- 
latwi  for,  there  was  an  ordinary  clause  of  estimated  damages 
excluding  **  power  to  any  judge  to  modify  them  on  any  pretence 
"  whatever."  The  Court  was  asked  to  modify  its  award  to  the 
actual  damage,  but  refused.  In  the  case  of  Morrison  v.  ^laii\ 
Feb.  22,  1823,  2  S.  241,  the  additional  rent  of  £5  per  acre,  which 
was  declared  to  be  pactional  and  not  penal,  was  enforced  to  the 
full  amount  against  a  plea  by  the  tenant  to  the  effect  that  it  was 
a  penalty,  and  subject  to  equitable  modification.  Precisely  the 
same  decision  was  given  in  La^vmn  v.  Ogilvy,  May  16,  1832, 
10  S.  531 ;  and  reference  may  be  made  to  the  case  of  Robei^son 
V.  Clark,  June  1,  1842,  4  D.  1317,  to  show  that  the  Court  had  no 
difficulty  in  disregarding  a  plea  to  the  effect  that  the  mode  of 
cropping  practised  being  more  advantageous  to  the  land  than 
that  prescribed  in  the  lease,  the  additional  rent  was  not  due. 

Coming  to  more  recent  times,  the  Lord  President  (M'Neill),  in 
the  ease  of  Tlirieplavd  v.  Munro,  July  6,  1861,  23  D.  1252,  33 
Jur.  629,  laid  down  the  same  principle  in  the  following  terms  : — 
"  Whatever  may  be  the  conditions  of  this  lease  as  to  additional 
"  rent,  the  tenant  is  bound  to  obey  them.  It  will  be  no  answer 
"  to  a  demand  founded  on  them  to  allege  that  the  course  which 
"  was  followed  was  one  which  is  now  more  approved  of  than 
"  what  was  thought  good  at  the  beginning  of  the  lease.  Nor 
"  will  it  do  to  say  that  it  has  done  no  haim  to  the  lands ;  or  that 
"  it  has  made  them  better  ;  or  that  the  matter  was  not  thought 
"  of ;  or  that  no  harm  was  intended.  Tlie  answer  to  all  that  is, 
"  that  it  was  against  the  bargain  of  the  parties.  That  I  appre- 
"  hend  to  be  fixed  law." — Jurist  Report,  p.  630. 

1ji  the  case  of  Baird  v.  Mount,  Nov.  19,  1874,  2  R.  101,  the 
obligation  was  to  pay  £5  of  additional  rent  for  every  acre  mis- 
cropped  during  any  year  other  than  the  last  year  of  the  lease,  in 
which  the  additional  rent  was  to  be  £10  per  acre,  and  there  was 
a  proxision  in  the  lease  that  the  additional  rent  was  not  only  not 
to  be  considered  penal  or  be  subject  to  modification,  "  but  shall 
"  in  each  case  be  deemed  the  actual  agreed-on  rent  or  value  to  be 
"  paid  by  the  tenant  for  the  benefit  to  be  derived  from  the 
"  deviation."  The  same  leading  principle  was  affirmed,  though 
the  main  question  involved  was  decided  on  other  grounds,  as  will 
l>e  seen  when  we  come  to  treat  of  implied  discharge  of  pactional 
rent.  A  dictum  of  Lord  De€is  was  to  this  effect: — "Suppose  that 
"  the  deviation  had  been  beneficial  to  the  landlord,  the  pactional 
"  rent  would  have  been  due  all  the  same." 

From  the  foregoing  cursory  review  of  the  chief  authorities, 
some  conception  will  have  been  formed  of  the  principle  under- 
*P^  the  enforcement  of  such  obligations ;  and  it  will  have 
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appeared  that  it  differs  essentially  from  the  doctrine  of  liquidate 
damages  in  ordinary  contrfiicts.  The  idea  of  eu!tual  loss  and 
damage  suiSered  by  the  creditor  in  the  obligation  lies  at  the  root 
of  this  latter  doctrine.  It  may  be  that  inquiry  is  excluded  as 
to  the  quantum  of  damage,  but  still  the  fact  ot  damage  is  pre- 
supposed in  the  obligation ;  and  compensation  to  the  obligee  Ls 
what  is  contemplated  and  provided  for  by  the  stipulation.  None 
of  the  decided  cases  illustrative  of  the  doctrine  of  liquidate 
damages  in  ordinary  contracts  touch  this  point:  Suppose  the 
obliger  undertook  to  prove  that  not  only  had  the  obligee  suffered 
no  loss,  but  had  actually  derived  benefit  from  the  acts  or  defaults 
which  made  the  obligation  prestable,  would  the  "liquidate 
damages  "  be  awarded  ?  We  apprehend  that,  in  such  a  case,  the 
equitable  jurisdiction  of  the  Court  would  modify  them  to  the 
vanishing  point.  Any  dciinages,  however  small,  would  be 
"  exorbitant  and  unconscionable  "  when  exacted  by  one  who  was 
benefited  by  what  he  complained  of. 

Reverting  to  the  doctrine  of  pactional  rent,  on  the  other  hand, 
the  idea  of  loss  or  damage  has  not  necessarily  any  place  in  it. 
The  real  subject-matter  ot  the  stipulation  is  as  much  the  benefit 
which  the  tenant  is  to  derive,  or  supposes  that  he  is  to  derive,  as 
the  injury  which  the  landlord  dreads  or  will  actually  sustain; 
and,  as  has  been  seen,  this  is  in  some  cases  expressly  set  forth  in 
the  contract.  It  is  rent  and  not  damage  which  is  bargained  for. 
The  tenant,  if  he  contravenes  the  cropping  regulations,  is  sup- 
posed to  take  something  more  out  of  the  land  than  is  covered  by 
the  ordinary  rent :  this  "  something  more  "  is  to  be  paid  for  by 
the  additional  rent.  There  is,  as  it  were,  an  additional  contract 
adjected  to  the  original  one :  the  different  system  of  cropping — 
whether  it  is  one  positively  prohibited  or  merely  at  variance 
with  a  prescribed  method — is  the  quid  pro  quo  on  the  side  of 
the  tenant  who  pays  the  additional  rent.  Accordingly,  it  has 
been  held  that  additional  pactional  rent  is  covered  by  the  land- 
lord's hypothec,  and  must,  in  a  question  with  the  tenant's  trustee 
in  bankruptcy,  be  paid  preferably  (when  incurred),  in  the  same 
way  as  ordinary  rent.  {Robertson  v.  Clark,  supra.)  In  that 
case,  the  Lord  Justice-Clerk  (Hope)  remarked — "  The  first  point 
"  is — Is  the  additional  payment  rent,  or  is  it  not  ?  On  this  point 
"  I  have  carefully  examined  all  these  older  cases,  with  a  view  to 
"  see  what  is  the  conclusion  of  the  Court  as  to  sums  paid  under 
"  similar  clauses.  It  may  be  true  that  there  was  some  difficulty 
"  upon  this  point  at  first ;  and  some  very  singular  notions  had 
"  been  maintained  that  a  stipulation  for  one  sum  of  annual 
"payment  was  different  from  any  other.  .  .  .  The  views 
"  intimated  at  one  time  appear  to  have  been  influenced  by  a 
"  particular  rule  of  the  law  of  Scotland  as  to  penalties.  That 
"  rule  is  certainly  anomalous  in  jurisprudence,  but  its  application 
"  to  such  a  question  as  that  of  additional  rent  was  manifestly 
"fallacious.  One  sum  of  rent  or  annual  payment  for  the  use 
"  and  occupation  of  the  ground  in  one  manner  and  to  one  extent 
"is  as  much  rent  for  the  occupation  of  the  land,  though  the 
"  benefit  of  the  lease  may  be  used  in  different  ways,  as  any  other 
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"sum.  But,  further,  all  the  recent  cases  appear  to  me  to  adopt 
"the  plain,  clear,  and  safe  ground  that  the  stipulation  of  parties 
"must  always  regulate  the  nature  of  their  rights ;  and  hence  the 
"Court  held  that  a  sum  stipulated  in  the  shape  of  annual  pay- 
"ments,  and  declared  to  be  rent,  must  be  taken,  in  all  questions 
"with  the  landlord,  to  be  rent"  (p.  1320).  If,  by  adopting  a 
system  of  cultivation  other  than  that  prescribed,  the  tenant 
benefits  himself  without  injuring  the  landlord,  the  idea  of  the 
additional  payment  being  rent  and  nothing  else  appears  perfectly 
clear.  But  it  does  not  alter  the  legal  conception  if  the  tenant 
should  happen  to  inflict  injury  on  the  landlord  by  abandoning 
the  prescribed  regulations.  It  is  still  rent  contingently  exigible 
under  the  contract,  not  damage  liquid  or  illiquid  due  for  breach 
of  contract. 

It  is  true  that  Lord  Giffbrd  (Baird  v.  Maunt,  supra)  described 

the  extra  payment  stipulated  for  as  "  liquidated  or  pactional 

"damages  which  the  parties  themselves  have  fixed  and  ascer- 

" tained  under  the  name  of  additional  rent;"  but  the  Court  do 

not  seem  ever  to  have  given  countenance  to  the  idea  that  the 

expressions  "liquidate  damages"  and  "additional  pactional  rent" 

were  sjTionymous,  or  expressed  the  same  legal  conception.     We 

are  afraid  it  would  be  difficult  to  reconcile  Lord  Gifford  s  idea, — 

if  his  Lordship  is  to  be  taken  as  meaning  that  the  convertibility 

of  the  terms  involves  identity  of  the  legal  principles — ^with  the 

decision  in  the  case  of  Robertaan  v.  Clark  (sivp).     That  damages, 

liquidated   or   otherwise,   should   be    subject   to   the   landlord's 

hypothec,  is  surely  a  reducfi-o  ad  ahmrduTii.     It  was  the  same 

learned  judge  (well-known,  indeed,  to  be  strong  in  equity)  who 

declined  to  say,  in  Baird  v.  Movynt,  that  exceptional  cases  might 

not  arise  for  the  exercise  of  the  Court's  "  inherent  equitable 

"power."     But  in  no  case  has  any  principle  been  applied  to 

additional  rent  similar  to  that  laid  down  in  Forrest  and  Bai^' 

V.  Hendersan   (8Up.\  where,  as  we  have  seen,  the  "  liquidate 

"damages"  were  reduced  as  being  exorbitant  and  unconscionable 

in  amount.    Of  coui-se,  the  equitable  jurisdiction  which  is  inherent 

in  our  Courts  may  be  exercised  in  any  circumstances  so  exceptional 

and  extraordinary  as  to  demand  such  intervention ;  but  this  is 

something  essentially  different  from  the  power  assumed  by  the 

Court  in  the  last-mentioned  case,  to  modify  liquidate  damages  on 

wcount  of  their  exorbitancy. 

We  are  not  overlooking  the  anomaly  (if  such  it  must  be  called) 
pointed  out  by  Lord  Ivory  in  the  case  of  Hunter  v.  Broadwood 
(Feb.  3,  1854,  16  D.  441,  26  Jur.  295),  of  having  a  payment 
directly  stipulated  by  agreement,  and  at  the  same  time  the  act 
for  which  the  payment  is  the  consideration  not  exerciseable  by 
^^  debtor  if  he  chooses.  In  other  words,  if  the  extra  payment 
stipulated  for  is  really  additional  rent  due  ex  contractu^  should 
Jiot  the  tenant  have  power,  if  he  is  so  minded,  to  adopt  the  course 
for  which  the  extra  rent  is  the  quid  pro  quo  ?  As  Lord  Ivory 
put  it^"  I  cannot  understand  a  paction  which  one  of  the  con- 
"  tracting  parties  cannot  act  upon."  But  it  has  been  settled  by 
*  series  of  decisions  that  the  tenant  has  no  such  power,  the 
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landlord  being  entitled  in  every  case — and  even  where  there  is 
no  express  stipulation  to  that  effect — to  use  interdict  to  prevent 
deviations  from  the  prescribed  system  of  cultivation.  See  the 
cases  of  Mackenzie  v.  Uraigies,  June  18, 1811  (affirmed  on  appeal) ; 
Mackenzie  v.  Gilchi^t,  Dec.  13,  1811 ;  and  Frasev  v.  EwaH, 
Feb.  25,  1813.  Of  course,  where  express  power  is  conferred  on 
the  tenant  to  follow  a  different  method  from  that  prescribed,  as 
was  the  case  in  Graham  v.  Straifon  (swp,),  a  contrary  rule  would 
be  applied. 

So  anomalous  did  this  apparent  conflict  of  principle  appear  to 
Lord  Ivory,  as  may  be  gathered  from  his  remarks  in  Hunter  v. 
Broadwood,  that,  had  the  question  been  an  open  one,  he  w^ould 
have  had  great  difficulty  in  ordaining  specific  performance  by 
the  tenant ;  but  he  considered  the  point  conclusively  settled  by 
Mackenzie  v.  Gilchrist 

This  difficulty,  it  seems  to  us,  is  more  apparent  than  real.  The 
primary  bargain  between  the  parties  is  that  the  lands  shall  be 
cultivated  under  the  prescribed  system,  and  in  consideration  of 
the  ordinary  rent :  the  additional  rent  is  part  of  a  subsidiary  or 
adjected  agreement  to  become  payable  over  and  above  the 
ordinary  rent,  should  another  system  of  management  be  adopted. 
But  the  landlord  does  not  part  with  his  inherent  control  over  the 
lands,  and  he  impliedly  reserves  to  himself  power  to  see  that 
they  are  laboured  in  the  manner  he  prefers.  He  does  not  confer 
on  the  tenant  the  option  of  making  the  subsidiary  bargain 
supersede  the  original  one  to  the  extent  of  actually  adopting  the 
new  system.  The  landlord  may,  by  refraining  from  the  use  of 
intercfict,  permit  him  to  pursue  the  different  course,  and  then  the 
subsidiary  agreement  comes  into  play  so  far  as  the  new  system 
and  the  added  rent  are  concerned.  But  in  so  permitting  the 
original  agreement  to  be  superseded,  the  landlord  must  take  care 
that  he  does  not  homologate  the  deviation  by  acquiescence  on 
the  one  hand,  or  by  an  implied  discharge  of  the  additional  rent 
on  the  other,  and  thus  surrender  his  chosen  system  of  manage- 
ment without  securing  to  himself  his  stipulated  payment.  These 
principles,  however,  will  fall  to  be  considered  when  we  come  to 
examine  the  second  branch  of  our  subject,  and  this  we  reserve 
for  another  paper. 


THE  RESPONSIBILITY  OF  LAW  AGENTS. 

Of  late,  several  cases  have  been  decided  in  the  Court  of  Session 

which  are  of  interest  to  law  agents.     Two  of  these  have  reference 

to  the  liability  of  agents  in  connection  with  loan  transactions, 

and  specially  to  the  delicacy  and  responsibility  of  the  position  of 

an  agent  who  acts  both  for  the  borrower  and  lender.     The  other 

cases  refer  to  the  question  of  gift  by  a  client  to  his  agent  while 
the  relation  of  agent  and  client  subsists  between  them.  All  the 
cases  were  decided  against  the  defenders — the  agents ;  but  care 
was  taken  in  each  to  express  that  no  breach  of  good  faith  was 
to  be  attributed  to  them. 
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Those  which   have   reference   to  the   liability  of   agents   in 
connection  with  loan   transactions   are   first  in  order  of   date. 
These  are  Boiialdsan  v.  Dmminoiid  <k  Reid  (7th  June,  1881, 
S  R.  767),  and  Black  v.  Citrror  <t  Comper  (27th  May,   1885, 
22  S.  L.  R.  651).     Both  cases  seem  to  show  that  responsibility 
attached    to   the   agents  in    consequence    of    want   of    care   in 
fully  apprising   their   clients   of    the    nature   of    the   proposed 
loans.      That  an  agent  in  making  to   a  client   a  proposal  for 
a  loan  should  give  the  fullest  explanation  with  regard  to  it — 
especially  as  to  the  nature  of  the  security — ^should  produce,  where 
possible,  a  rental  of  the  subjects,  a  state  showing  the  amount  of 
burdens,  and,  where  the  property  is  in  the  actual  occupation  of 
the  borrower,  a  special  valuation  with  reference  to  the  contem- 
plated transaction — it  is  almost  trite  to  remark.     Yet  the  cases 
referred  to  are  illustrations  that,  though  agents  where  acting  for 
the  lender  alone  are  particular  in  requiring  all  such  information, 
when  one  agent  acts  for  both  parties  some  of  these  important 
particulars  are  apt  to  be  overlooked. 

In  Rfyixxildsons  case  the  facts  were  these — ^A  firm  of  agents 
in  Edinburgh  acted  for  a  body  of  trustees,  a  partner  of  the 
firm  being  one  of  the  number.      The  trustees   had  a  sum  of 
money  to  lend;    another  client  of   the   firm   was  anxious   to 
borrow.     A  proposal  was  laid  before  the  trustees,  the  security 
being  an  estate  over  which  the  trustees  had  already  given  a 
loan.     The   security  was   at   first   declined,   the   trustees   con- 
sidering that  there  was  not  suflScient  margin.     Thereafter,  the 
would-be  borrower  offered  as  further  security  a  villa  and  grounds 
belonging  to  him  in  another  county.    The  loan  was  then  arranged 
for,  the  trustees'  minute  bearing  that  the  security  was  the  first 
estate  on  which  there  was  a  prior  charge,  and  the  villa  and 
grounds  on  which  the  loan  now  granted  formed  the  only  charge. 
The  member  of  the  agents'  firm  did  not  produce  any  valuation 
of  the  villa  to  his  co-trustees,  but  merely  stated  to  them  that 
the  owner  had  mentioned  to  him  that  the  buildings  cost  £10,000, 
nor  did  he  tell  them,  although  he  knew,  that  the  larger  portion, 
and,  as  he  at  the  time  thought,  the  whole  of  the  subjects  forming 
the  villa  and  grounds  were  leasehold.     No  note  of  the  burdens  in 
shape  of  rent  or  feu  was  presented  to  the  trustees.    The  amount  of 
the  loan  was  £3500.     Interest  at  4  per  cent.,  the  ordinary  market 
rate  for  a  first-class  security,  was  paid  for  two  terms,  after  which 
it  ceased,  the  borrower  having  become  bankrupt.     The  trustees 
sued  the  agents  for  the  amount  of  the  loan,  on  the  grounds  that 
the  money  was  lent  on  a  different  kind  and  class  of  security 
from  that  which  was   brought  before  the   trustees;    that   the 
securitv  was  insufficient,  and  ought  not  to  have  been  offered  by 
the  defenders  to  the  trustees  for  their  acceptance ;  and  that  the 
giving  of  the  loan  and  consequent  loss  were  to  be  ascribed  to 
want  of  reasonable  care  and  skill  on  the  part  of  the  defenders, 
who  neither  ascertained  for  themselves  nor  communicated  to  the 
trustees  all  that  ought  to  have  been  ascertained  and  communi- 
cated. At  the  time  when  the  action  was  raised,  the  estate  offered 
as  the  principal  security  had  been  three  times  exposed,  the  last 
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time  at  an  upset  price  lower  than  the  amount  of  the  prior 
burdens  on  it,  which  amounted  to  £25,500.  It  had  been  valued 
a  few  years  previously  at  £35,000.  During  the  action  the  villa, 
etc.,  forming  the  additional  security,  was  sold  for  £2110. 

The  Second  Division,  reversing  the  Lord  Ordinary  (Lee),  decided 
in  favour  of  the  pursuers.  In  this  case  it  was  laid  down  by  Lord 
Craighill,  who  gave  the  leading  judgment,  that  where  nothing  is 
stated  as  to  the  nature  of  a  security,  the  lender  is  entitled  to  pre- 
sume that  the  tenure  is  feu,  that  being  the  ordinary  kind  of  holding. 
It  was  also  remarked  by  his  Lordship,  and  concurred  in  by  the 
other  judges,  that  where  an  agent  of  a  trust  introduces  a  proposal 
for  an  investment  and  says  nothing  against  it,  he  must  be  taken  as 
representing  that  it  is  satisfactory, — the  result  being  that  in  such 
circumstances  he  cannot  escape  liability  by  pleading  that  the 
trustees  ought  to  have  used  their  own  judgment  in  the  matter. 
To  agents  also  must  have  come  with  some  degree  of  surprise  the 
expression  of  opinion  by  Lord  Young,  that  it  was  extremely 
doubtful  whether  an  agent  who  is  a  member  of  a  trust  is  entitled 
to  enter  into  a  transaction  for  lending  the  trust  funds  to  another 
client  of  hLs  own,  thereby  acting  for  both  borrower  and  lender, 
and  that,  if  done  at  all,  it  ought  only  to  be  when  the  security 
proposed  is  of  the  most  imexceptionable  kind.  His  Lordship  seems 
to  consider  that  a  transaction  of  this  kind  is  somewhat  akin  to 
that  of  a  factor  or  curator  lending  the  funds  under  his  charge  to 
himself.  His  Lordship's  remarks  on  the  proper  valuation  of 
property  are  also  worthy  of  special  attention.  A  safe  valuation 
is  not  what  a  property  has  brought  or  may  be  expected  to  bring 
in  a  favourable  market,  but  what,  making  allowance  for  a  com- 
pulsory sale  in  a  depressed  state  of  the  market,  arising  probably 
from  the  very  causes  which  necessitate  the  sale,  it  may  be  likely 
to  yield. 

slack's  case  confirms  that  of  Itonaldsmi's  on  the  point  that, 
where  a  loan  is  being  given  over  heritable  security,  unless 
special  mention  is  made  of  the  nature  of  the  security,  the  lender  is 
entitled  to  consider  that  he  is  obtaining  a  bond  over  the  ordinary 
description  of  security.  But  it  goes  farther,  and  shows  that  he 
is  also  entitled  to  assume  that  he  is  to  obtain  a  deed  under  which 
he  is  sole  creditor,  and  which  will  be  available  to  him  as  his  own 
writ.  The  facts  of  the  case  with  reference  to  the  responsibility  of 
agents  are  as  follows : — A  lady  entrusted  £800  to  a  firm  of  agents 
for  investment.  The  sum  was  originally  invested  by  obtaining 
for  her  an  assignation  to  that  extent,  to  a  bond  for  £2000.  By 
her  express  desire  this  assignation  was  procured  as  a  separate 
writ,  although  it  had  been  in  contemplation  to  conjoin  her  with 
another  creditor  in  an  assignation  for  the  whole  sum  of  £2000. 
This  loan  was  duly  paid  up,  and  the  sum  was  again  invested. 
Upon  this  second  investment  being  made,  the  only  information 
given  to  the  client  was  that  the  sum  had  been  paid  up,  and  had 
been  re-invested.  This  second  investment  was  in  due  time  also 
paid  up.  The  agents  again  found  an  investment,  the  borrower 
being  the  same  person  who  had  been  the  debtor  in  the  immedi- 
ately previous  transaction,  and  who  was  also  a  client  of  the 
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agents.     The  infoiination  given  to  the  client  was  that  the  prior 
loan   had   been   paid   up,   and   that   the   sum   had   been   again 
invested  with  the  same  person  as  part  of  a  loan  of  £4000,  the 
security  being  certain  building  lots,  the  buildings  on  which,  when 
completed,  were  to  cost  fully  £4000,  and  also  certain  houses 
which  were  said  to  be  worth  about  £1500.    Along  with  the  letter 
giving  the  information  a  discharge  for  the  former  security  was 
sent,  with  a   request  that   it   should  be   signed   and   returned, 
which  was  done.     The  client,  in  returning  the  discharge  signed, 
made  no  remarks  as  to  the  new  investment.     This  final  invest- 
ment was  made  in  a  somewhat  peculiar  way.    In  February  prior 
to  the  term  at  wliich  the  second  investment  was  to  be  repaid,  the 
borrower  granted  to  the  agents  a  bond  and  disposition  in  security, 
whereby  he  acknowledged  to  have  received  from  the  partners  of 
the  agents'  firm,  as  trustees  for  the  firm,  the  sum  of  £3000  from 
monies  in   their  hands    belonging  to   clients,  and  bound  him- 
self to  repay  the  same  to  them  as  trustees  foresaid  or  their 
assignees.     The  bond  was  immediately  placed  on  record,  but  no 
money  was  paid  to  the  borrower  or  placed  to  his  credit  with  the 
defenders  in  their  account-current  with  him.    The  securitv  riven 
w^as  the  building  lots  and  certain  of  the  houses.    In  June  follow- 
ing, and  also  prior  to  the  repayment  of  the  second  investment,  he 
granted  a  bond  in  similar  terms  for  £1000,  the  security  being  the 
building  lots  and  the  whole  of  the  finished  houses.     This  bond 
was  declared  to  rank  paTi  ihissh  with  that  of  February.     No 
money  passed  at  the  date  of  the  bond ;  but  shortly  afterwards 
sums  amounting  in  all  to  £4000,  and  including  the  £800  belong- 
ing to  the  pursuer,  were  placed  to  his  credit,  but  were  only 
advanced  to  him  from  time  to  time.     A  docquet  was  appended  to 
each  bond  by  the  agents,  in  which  they  declared  that  they  held  the 
bonds  in  trust  for  certain  clients  to  the  extent  of  certain  sums,  and, 
inter  alioH,{oT  this  particular  client  to  the  extent  of  £800,  that  these 
sums  should  rank  jxiri  pa^HHii,  and  that  they  were  bound,  when 
required,  to  give  an  assignation  of  the  bonds  to  the  said  parties 
for  their  respective  rights  and  interests.      No  such  assignation 
was  granted  to  the  client  previous  to  the  action,  although  the 
^ente  expressed  their  willingness  to  give  it  should  she  desire  it. 
The  date  when  these  docquets  were  appended  was  not  proved. 
The  borrower  thereafter  became  insolvent.     Interest  was  paid 
for  a  time,  but  thereafter  ceased.     The  lender  then  raised  her 
action  against  the  agents,  alleging  that  the  sum  had  not  been 
invested  in  terms  or  her  instructions,  and  that  therefore  the 
defenders  were  bound  to  repay  it.     The  defence  was  that  it  had 
been  duly  invested  on  heritable  security  in  the  manner  described. 
The  Court  decided  that  the  investment  had  not  been  properly 
made,  the  course  followed  not  being  due  implement  of  the  simple 
obligation  to  invest  the  money. 

It  is  understood  that  a  method  somewhat  similar  to  that 
adopted  by  the  defenders  in  this  case  is  not  uncommon  amongst 
agents.  The  dictum  of  the  Lord  Justice-Clerk,  who  gave  the 
leading  opinion  in  the  case,  that  without  the  special  sanction  of 
the  client  an  agent  is  not  entitled  to  interpose  his  personal  credit, 
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or  to  set  up  a  separate  trust,  or  to  stipulate  for  advances  to  be 
made  by  instalments,  is  therefore  of  special  interest.  Shortly, 
a  loan  transaction  must,  unless  when  there  are  special  instruc- 
tions from  the  client,  consist  in  an  immediate  transfer  of  the 
money  to  the  bon-ower,  and  delivery  of  the  bond  to  the  lender. 

Many  clients,  like  Mrs.  Black,  entrust  their  money  to  agents 
with  general  instructions  to  find  suitable  investments  at  the  best 
rate  of  interest  that  can  be  obtained  with  safety.  In  many  cases 
these  sums  remain  for  long  under  the  agents'  control,  and  from 
time  to  time  they  are  paid  up  and  re-invested.  Too  often  the 
client  does  not  hear  that  the  money  is  to  be  paid  off  until  a  few 
days  before  a  term,  when  he  receives  a  letter  stating  that  the  sum 
is  about  to  be  paid  up,  but  that  a  new  investment  has  been  found, 
the  details  of  which  are  frequently  not  given,  and  requesting  that 
a  discharge  for  the  old  security,  which  is  enclosed,  be  signed. 
From  Black'8  case,  it  appears  that  unless  the  new  investment  be 
of  an  exactly  similar  nature  to  that  originally  sanctioned  by  the 
client's  instructions,  he  may  repudiate  it.  Indeed,  it  seems 
uncertain  from  this  decision  whether  an  assignation  to  a  bond 
could  be  safely  taken  by  an  agent  without  the  special  sanction 
of  his  client,  when  the  original  investment  had  been  a  bond 
directly  to  the  client.  Certainly  it  follows  from  the  decision  that 
an  agent  is  not  entitled  to  conjoin  his  client,  without  his  special 
sanction,  with  others  as  creditors  in  one  bond.  Again,  an  agent 
is  not  entitled  to  take  for  granted  that  a  new  investment  is 
approved  if,  after  having  written  a  letter  similar  to  that  referred 
to  as  being  sent  by  the  defenders  to  Mrs.  Black,  the  discharge 
enclosed  therein  is  returned  signed  without  remark.  It  would 
appear  that,  should  the  investment  be  dissimilar  to  that  contem- 
plated in  his  original  instructions,  the  client  would,  in  such 
circumstances,  be  entitled  to  repudiate  the  transaction. 

The  cases  which  have  reference  to  a  gift  to  an  agent  while  the 
relationship  of  agent  and  client  subsist  are  those  of  Anderson  v. 
Turner,  1 6th  July,  1 884  (not  reported),  and  Logan's  Trustees  v.  Beidy 
13th  June,  1885, 22  S.L.R. 744.  In  both,  the  principle  was  sustained 
that  a  gift  to  an  agent  by  his  client,  while  that  relationship 
exists,  cannot  be  maintained ;  but  in  the  latter  case  there  was  a 
difference  of  opinion  as  to  whether  subsequent  actings,  after  the 
relationship  had  ceased  to  exist,  had  or  had  not  confirmed  the 
gift.  Lords  Craighill  and  Kinnear,  with  the  Lord  Ordinary 
(M'Laren),  holding  that  confirmation  had  not  been  made  out,  the 
Lord  Justice-Clerk  contending  that  it  had.  In  Anderson's  case 
it  was  held  that  the  assignation  to  which  exception  was  taken 
was  practically  a  gift  by  the  client  to  the  agent  while  that 
relationship  existed,  in  order  to  enable  the  agent  to  rear  up  a  debt 
which  was  otherwise  extinguished  by  the  client's  sequestration. 
On  the  merits,  it  was  held  that  the  circumstances  of  the  granting 
of  the  application  were  imfavourable  to  the  agent.  The  circum- 
stances in  Logan's  case  were  these — ^A  client,  while  the  relation- 
ship of  agent  and  client  existed,  granted  an  assignation  to  an 
agent  of  the  right  to  use  by  himself  or  his  friends  a  box  in  the 
Theatre  Royal,  Edinburgh,  being  one  of  two  which  belonged  to 
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him.  It  was  admitted  that  the  assignation  was  a  gift,  and  that 
there  was  a  value  to  be  put  on  the  right,  the  amount  of  which, 
however,  was  not  stated.  For  five  years  after  the  relationship 
of  agent  and  client  ceased,  the  agent,  either  by  himself  or  his 
friends,  exercised  the  right,  and  continued  to  do  so  down  to 
the  donor  s  death  in  his  full  knowledge,  and  thereafter  till  his 
trustees  raised  an  action  to  reduce  the  assignation.  The  donor 
had  frequently  mentioned  to  certain  friends  his  wish  to  revoke 
the  gift,  and  had  consulted  with  one  of  them,  a  profeasional  man, 
with  regard  to  it,  but  had  not  challenged  the  agent*s  right  up  till 
the  date  of  his  death. 

Lord  M'Laren,  who  was  the  Lord  Ordinary  in  both  cases,  found 
in  Andersoifi's  case  that  the  assignation  and  back  letter,  which  in 
that  case  formed  the  gift  complained  of  were  null,  and  he  pro- 
nounced the  same  finding  in  Logan  8  case.  In  the  note  to  the 
interlocutor  in  the  former  case  he  says: — "According  to  the 
"  settled  current  authority  in  Elngland,  such  a  gift  is  void  under 
*'  all  circumstances,  and  the  agent  will  not,  as  in  the  case  of  a 
"  purchaser  of  the  client's  estate,  be  allowed  to  support  the  gift 
"by  evidence  that  the  gift  was  obtained  without  fraud  or 
"improper  solicitation.  It  is  not  very  clear  on  the  authorities 
"  whether  the  rule  has  been  accepted  in  Scotland  in  so  absolute 
*'  a  sense.  The  authorities  are,  as  I  apprehend,  not  opposed  to 
"  the  acceptance  of  the  rule  as  established  in  England ;  and  on 
"  such  a  subject  I  should  certainly  not  be  disposed  to  aasist  in 
"introducing  a  new  distinction  between  the  doctrines  of  the 
"  English  and  Scotch  Courts."  "  The  rule  appears  to  me  to  be 
"  well  founded."  "  I  think  it  very  much  better  for  solicitors 
"  themselves  that  all  such  gifts  should  be  cut  down  by  the  opera- 
"  tion  of  a  uniform  inile,  than  that  each  case  should  be  considered 
'* on  its  merits."  In  Logans  case,  Lord  Craighill  concura  with 
the  Lord  Ordinary  in  finding  the  rift  null.  But  he  immediately 
qualifies  this  by  saying  that  by  that  he  does  not  mean  that  it 
cannot  be  set  up  by  subsequent  confirmation  when  the  relationship 
of  agent  and  client  has  ceased.  Lord  Kinnear,  while  concurringwith 
the  Lord  Ordinary  and  Lord  Craighill  as  to  the  principle,  states 
that  he  prefers  to  say  a  conveyance  or  contract  obtained  by  un- 
due influence,  whether  the  undue  influence  is  proved  to  have  been 
actually  exercised  or  is  only  presumed  by  law,  is  precisely  in  the 
same  position  as  a  conveyance  or  contract  obtained  by  actual 
fraud — viz.,  not  void  but  voidable,  at  the  option  of  the  donor  or 
his  representative,  and  is  valid  until  rescinded.  Otherwise,  says 
his  Lordship,  it  is  impossible  to  be  set  up  by  mere  confirmation, 
and  it  is  obvious,  also,  that  third  parties  acquiring  rights  from 
the  donee,  in  ignorance  of  the  defect  in  his  title,  would  oe  unable 
to  maintain  those  rights  against  the  donor  and  his  representatives. 
The  Lord  Justice-Clerk  concedes  the  general  principle.  Lords 
Craighill  and  Kinnear  agreed  in  the  conclusion  that,  in  the 
circumstances,  confirmation  of  the  gift  had  not  been  established ; 
from  this  view  the  Lord  Justice-Clerk  dissented. 

The  only  two  Scotch  cases  of  importance  are  the  well-known 
cases  of  Long  v.  Taylor  and  ATtstnUher  v.  Wilkie,  both  re- 
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ferred  to  in  the  text-books.      The  English  decisions   are  very 
numerous,  but  they  seem  hardly  to  lead  to  the  absolute  rule 
which  the  Lord  Ordinary  deduced  from  them ;  indeed,  English 
text  writers  seem  to  have  a  somewhat  different  opinion.     One 
of  the  latest  authorities  on  the  subject — '*  Evans  on  Principal 
and  Agent" — as  a  result  of  an  examination  of  the  authorities, 
states  that  no  gift  or  gratuity  to  a  legal  adviser,  beyond  his 
fair  professional  demand,  made   during  the  time  that  he  con- 
tinues to  conduct  or  manage  the  affairs  of  the  donor  will,  as  a 
ride,  be   permitted   to   stand,  more   especially  if  such   gift  or 
gratuity  arises  immediately  out  of  the  subject  then  under  the 
adviser's  conduct  or  management,  and  the  donor  is  at  the  time 
ignorant  of  the  nature  and  value  of  the  property  so  given.     This 
seems  to  point  to  the  conclusion,  which  is  warranted  by  certain 
dwta  in  some  of  the  more  recent  cases,  that  the  presumption  of 
influence  may  be  rebutted  by  circumstances.      The  two  recent 
cases  referred  to  in  this  article  do  not  after  all  seem  to  aflect  the 
remark  made  by  Mr.  Begg  in  his  work  on  Law  Agents,  that  it 
has  never  been  decided  in  Scotland  that  gifts  made  during  the 
subsistence  of  the  relation  of  agent  and  client  are  intrinsically 
null;  but  there  is  no  case  in  which  the  Court  has  sustained 
such  gifts.      Doubtless,  we  have  now  added   to   the   opinions 
expressed  by  Lords  Wood  and  Cowan  in  the  case  of  AixstrutheVy 
that  such  gifts   are  null,   that  of    Lord   M'Laren;    but    Lord 
Craighill,  in  his  qualification  of  the  meaning  of  the  word  "  null " 
as  used  by  him  cannot,  it  is  thought,  be  held  to  mean  that 
such  gifts  are  intrinsically  void,  while  Lord  Kinnear  distinctly 
holds  that  they  are  only  voidable.     The  Lord  Justice-Clerk,  it 
seems,  also  takas  this  view.     As  Mr.  Begg  farther  remarks,  it  is 
difficult  to  see  how  it  could  be  decided,  as  a  general  rule,  that 
such  a  gift  is  intrinsically  void,  for  each  decision  must  proceed 
on  the  actual  facts  of  the  case.   Lord  Brougham,  in  the  early  case 
of  Hunter  v.  AtkinSy  puts  the  matter  concisely  when  he  says — 
"  In  short,  the  rule  rightly  construed  is,  that  the  person  standing 
"  in  such  a  position,  attorney,  guardian,  trustee,  must,  before  he 
"  can  take  a  gift  or  even  enter  into  a  transaction,  place  himself  in 
"  exactly  the  same  position  as  a  stranger  would  have  been  in,  so 
"  that  he  may  gain  no  advantage  whatever  from  his  relation  to 
"  the  other  party  beyond  what  may  be  the  natural  and  unavoid- 
"  able  consequences  of  kindness  arising  out  of  that  relation." 

The  Lord  Justice-Clerk,  in  examining  the  merits  of  Logan  a 
cane,  points  out  the  fact  that  the  gift  was  one  for  mere  pleasure 
and  recreation,  not  for  gain,  although  it  was  admitted  that  there 
was  a  value  in  the  gift ;  and  he  figures  other  cases,  such  as  the 
granting  to  an  agent  who  acts  for  the  promoters  of  an  exhibition 
of  a  season  ticket,  or  by  a  landed  proprietor  to  his  agent  or  factor 
of  permission  to  drive  thi'ough  his  grounds,  while  he  occupies 
that  position,  which  would  be  ineffectual  were  the  rule  of  nullity 
to  be  applied  without  regard  to  circumstances.  Lord  Brougham, 
in  Hunters  case,  goes  even  farther,  remarking  that  a  client  may 
naturally  entertain  a  kindly  feeling  for  a  solicitor  by  whase 
assistance  he  has  long  benefited,  and  may  fairly  and  wisely  wish 
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to  benefit  him  by  a  gif  fe,  or,  without  such  an  intention  being  the 
predominating  motive,  may  desire  to  give  him  an  advantage  of 
some  kind.  No  law,  says  his  Lordship,  which  is  tolerable  among 
cix-ilised  men,  who  have  the  benefits  of  civility  without  the  evils 
of  excessive  refinement  and  over-done  subtlety,  can  forbid  such  a 
transaction,  provided  the  client  be  of  mature  age  and  of  sound 
mind,  and  there  be  nothing  to  shew  that  deception  was  practised, 
or  that  the  solicitor  took  advantage  of  his  situation  in  any 
improper  way.  The  query  arises.  Is  the  result  of  the  decision  in 
LiXfans  case  that  civilisation  in  this  country  has  now  added  to  it 
"  the  evils  of  excessive  refinement  and  over-done  subtletv"?  Be 
that  as  it  may,  agents  will  act  wisely  in  a<lhering  to  the  rule  not 
to  take  gifts  of,  at  any  rate,  appreciable  value  from  their  clients 
while  the  relationship  of  agent  and  client  subsists. 

The  essential  difference  between  the  two  cases  of  Anderson 
and  Logaris  Tt^mteeH  is,  that  in  Andersons  case  the  circumstances 
in  which  the  gift  was  made  were  unfavourable  to  the  a^ent, 
while  in  the  latter  they  were  not.  Each  thus  exemplifies  Lord 
Brougham's  observations  in  Hunter  v.  Atkins, 


Current  |iotjes. 


Sheriff'-Substitute  Ross,  Tobermory,  has  resigned  the  judicial 
office  which  he  has  occupied  for  the  last  twenty  years.  Mr. 
Colin  Maelachlan,  advocate,  (1868),  has  been  appointed  his 
successor. 

Mr.  D.  J.  Mackenzie,  advocate  (1879),  has  been  appointed 
Sheriff-Substitute  at  Lerwick,  in  room  of  Mr.  Rampini,  advocate, 
appointed  Sheriff-Substitute  at  Elgin. 

Mr.  W^illiam  Kerr,  solicitor,  Dundee,  has  been  appointed  Clerk 
to  the  Justices  of  the  Peace  for  Forfarshire,  in  rooui  of  the  late 
Mr.  David  Small. 


Since  the  appeal  in  Newton  v.  Fleimng  in  1848  (6  Bell's  App. 

175),  the  right  of  the  public  to  be  furnished  with  "  Black  Lists  " 

has  been  well  understood  and  acknowledged.     That  case  referred 

to  lists  of  protested  bills,  and  probably,  looking  to  the  reasons 

for  the  judgment,  the  case  of  regular  decrees  in  court  is  a  fortiori. 

It  is  therefore  somewhat  surprising  that  a  learned  Sheriff'  should 

(juestion,  at  this  time  of  day,  the  right  of  any  one  to  publish  in 

his  "  Black  List,"  the  decrees  in  absence  in  Small-debt  Courts, 
and  recommend  that  the  Sheriff-Principal  should  take  steps  to 
prohibit  all  and  sundry  from  having  access  to  or  taking  excerpts 
from  the  books  of  court  in  which  the  decrees  in  absence  are  entered. 
It  Is  passible  that  the  learned  judge  who  decided  the  case  of 
f(ii(yii  V.  Hunter  db  M'Gornmck  (p.  284,  Sh.C.  Reports)  may  be 
quite  right  in  his  view  of  the  law  as  to  the  right  of  access  to  the 
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books  of  the  Small-debt  Court.  His  opinion  has  some  comiten- 
ance  from  the  judgment  in  Richardson  v.  Wilson,  7  R.  237.  But 
if  his  advice  were  followed,  we  humbly  think  that  the  evil — ^if  it 
be  indeed  an  evil — of  which  he  complains,  would  be  aggravated, 
and  the  risk  of  litigation  greatly  increased.  For  no  one  can 
read  the  decisions  in  Fleming  v.  Newton  and  Richardson  v. 
Wilson  without  being  reminded  of  the  obvious  and  undeniable 
constitutional  fact  that  what  takes  place  in  a  court  of  law  is 
public  property,  and  that  to  deny  the  printers  of  "  Black  Lists  " 
access  to  the  books  of  court  would  simply  drive  them  to  the  open 
court,  where  they  would  take  down,  with  infinitely  greater  risk 
of  error,  the  names  of  parties  as  they  are  called  out  by  the  bar 
officer.  Whether  or  not  all  and  sundry  have  a  right  to  make 
excerpts  from  the  books  of  court,  it  is  surely  better  that  the 
information  of  what  takes  place  in  court  should  be  as  accurate 
as  possible.  It  is  precisely  for  this  reason  that  we  have  some 
sjTnpathy  with  the  complaints  that  are  frequently  made  of  the 
churlishness  of  clerks  of  courts  in  declining  to  allow  reporters 
to  copy  from  interlocutor  sheets.  They  have  just  as  much  or 
as  little  right  to  refuse  in  the  one  case  as  in  the  other. 


« 

On  3d  August,  at  Forfar,  Mr.  George  Thornton,  solicitor. 

On  19  th  August,  at  Annan,  Mr.  Alexander  Downie,  Town- 
Clerk,  Annan,  in  his  72d  year. 

On  22d  August,  at  Banff,  Mr.  John  Adamson,  solicitor,  in  his 
69th  year.  

IMPRISONMENT  FOR  DEBT. 
To  the  Editor^  "  Scottish  Law  Rbvibw." 

Sir, — I  think  you  might  with  advantage  take  up  the  matter  of 
imprisonment  for  debt,  and  particularly  for  alimentary  debts  for  ille- 
gitimate children. 

These  cases  are  almost  entirely  among  the  working  classes.  It 
frequently  happens  that  the  man  pays  no  attention  to  a  request  for 
payment,  and  disregards  the  petition,  decree,  and  charge.  It  then 
becomes  necessary  to  apply  for  imprisonment.  A  petition,  costing  fully 
£3,  is  got  up  and  served,  and  the  man  appears,  pleads  poverty  and  so 
on,  and  at  last  the  Sheriff  orders  him,  not  to  jail,  but  to  pay  say  SOs.  a 
month  till  the  debt  is  cleared  off.  He  pays  nothing.  Application  is 
renewed,  and  then  the  man  absconds,  and  laughs  in  his  sleeve  at  all 
parties.  The  poor  woman  cannot  pay  expenses,  and  the  expenses  of  the 
application  for  imprisonment  are  held  not  payable  by  the  man.  Could 
it  not  be  brought  about  that  this  petition  should  not  be  necessary  ? — 
that  a  minute  on  the  back  of  the  extract  decree,  to  the  effect  that  he 
has  failed  to  pay,  coupled  wuth  execution  of  charge,  should  suflSce  to 
bring  him  up  ?  The  whole  affair  as  carried  out  at  present  is  a  perfect 
farce. — I  am,  &c.,  T.  B. 

Aujfustj  1S85. 


THE 
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THE   REGISTRATION   COURTS. 

SouciTOBS  and  others  engaged  in  political  business  have  been 
busily  employed   during   the  past   month   in   getting  up  the 
new  Register  of   Voters,  and  within  the  next  few  days  the 
R^istration  Courts  will  be  in  full  swing.      In   England,   the 
registration  is  a  month  in  advance  of  us,  and  by  this  time  the 
revising  barristers  in  most  cases  have  completed  their  labours. 
The  work  of  registration — at  all  times   a  -  laborious   one — ^has 
this  year,  we  believe,  been  enormous,  alike    to    the  officials 
engaged  in  the  preparation  of  the  registers,  and  to  the  profes- 
sional agents  of  the  political   parties.     The  introduction  into 
counties  of  a  household   qualification  uniform  with   that  pre- 
viously existing  in  boroughs,    and  the  creation  of    the  new 
service  franchise,  have  not  only  greatly  multiplied  the  number 
of  persons  to  be  placed  on  the  register,  but,  from  the  very  nature 
of  the  new  qualifications  themselves,  have  increased  the  difficulty 
of  performing  the  work  of  registration.    Despite,  however,  of 
the  difficulties,  and  notwithstanding  the  shortness  of  the  time 
allowed  by  the  exigencies  of  the  political  situation,  the  prelimi- 
nary work  of  preparing  the  registers  has,  we  understand,  been, 
on  the  whole,  most  satisfactorily  done ;  and  there  only  awaits 
the  revision  of  the  Registration  Courts  to  make  them  a  complete 
and  fairly  accurate  record  of  electoral  rights  and  privileges. 

The  machinery  of  registration  in  boroughs  has  been  adapted 
to  counties,  and  thereby  greater  simplicity  of  form,  as  well  as 
nnifonnity  of  practice,  has  been  secured.  The  work  in  most  of 
the  Registration  Courts  will  be  exceptionally  heavy ;  and,  though 
a  good  deal  of  it  will  be  taken  up  with  matters  of  fact  rather 
than  questions  of  law, — with  detail  rather  than  with  principle, — 
there  can  be  no  doubt  that  many  important  points  of  registration 
W  will  arise.  The  Reform  Act  of  1884  is  not  without  its 
difficulties,  looked  at  merely  as  a  piece  of  legislative  work ;  and 
in  adapting  the  principles  which  have  already  been  established 
in  our  registration  system  to  the  new  electoral  rights,  nice  ques- 
tions will  inevitably  arise,  and  the  law  of  electoral  registration 
^  remain  as  much  the  exclusive  domain  of  the  specialist  as 
^ver.  Already  there  are  premonitory  hints  of  the  necessity  for 
a  code  of  registration  law,  and  there  certainly  could  not  be  a 
^tter  field  for  a  successful  effort  at  codification.  The  registra- 
2k 
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tion  lawyer  has  to  wander  through  many  statutes,  and  to  hold 
the  balance  between  many  conflicts  of  judicial  opinion.  The 
series  of  Acts  passed  this  year  and  last  in  connection  with  the 
extended  franchise  does  not  lessen  the  complication,  but  the 
reverse;  but  now  we  are  promised,  in  the  manifesto  of  the 
leader  of  one  of  the  political  parties,  some  attempt  to  deal  with 
the  subject. 


JUDICIAL  STATISTICS  FOR  1884. 

The  Report  on  the  Judicial  Statistics  of  Scotland  for  the  year 
1884  was  issued  in  the  middle  of  September,  1885.  That  it 
should  take  nearly  nine  months  to  make  up  and  print  these 
returns  is  scarcely  creditable  to  those  entrusted  with  the  work. 
The  information  embodied  in  the  various  tables  must  be  collected 
and  classified  as  time  goes  on,  and  should  be  ready  to  be  summa- 
rised immediately  on  the  year  coming  to  a  close.  Why  such  a 
delay  occurs  before  the  results  are  laid  before  the  public,  we  are 
at  a  loss  to  imagine.  As  it  is,  the  value  of  the  publication  is 
much  lessened  by  the  delay,  as,  practically,  almost  a  year  has  to 
elapse  before  the  results  of  one  year's  work  can  be  compared 

with  those  of  another.  No  doubt,  the  returns  are  of  a  very 
elaborate  nature,  involving  many  and  minute  details, — a  great 
deal  too  many,  we  think ;  but  after  sixteen  years*  experience  in 
preparing  and  publishing  them,  those  in  charge  ought  to  be  able 
to  give  the  result  of  their  labours  to  the  public  with  a  little 
more  promptitude  than  has  yet  been  displayed. 

Turning  to  the  returns  themselves,  and  dealing  first  with  the 
Court  of  Session,  the  tables  show  that  the  business  in  1884  was 
rather  larger  in  amount  than  in  the  four  immediately  preceding 
years.  The  number  of  causes  initiated  within  the  year  was,  in 
the  Inner  House,  967,  and  in  the  Outer  House,  1560, — together, 
2527,— as  agamst  2272  in  1883 ;  2380  in  1882 ;  2423  in  1881 ; 
and  2355  in  1880.  In  the  Inner  House  the  number  of  final 
judgments  within  the  year  was  602,  and  in  the  Outer  House 
1214.  It  is  to  be  regretted  that  no  information  is  given  in  the 
returns  as  to  the  number  of  appeals  from  Sheriflf  Courts  to  the 
Supreme  Court,  or  as  to  the  manner  in  which  such  appeals 
were  disposed  of.  It  would  be  both  instructive  and  interesting 
to  know  also  the  comparative  number  of  the  appeals  taken  direct 
from  the  Sherifis-Substitute  and  after  review  by  the  Sherifis. 
Apparently,  however,  all  the  appeal  cases  are  slumped  up  in  the 
general  statement  of  "processes  initiated  by  appeal  or  other 
writ."  We  presume  that  of  the  latter  a  very  large  number 
were  SherilBf  Court  appeals.  It  may  be  noted  that  the  final 
judgments  pronounced  in  the  majority  of  cases  were  in  favour 
of  the  pursuer  "or  other  promoter,"  there  being  368  in 
favour  of  the  pursuer,  209  in  favour  of  the  defender  or 
respondent,  and  25  mixed  judgments.  In  the  Outer  House, 
the  proportion  of  judgments  in  favour  of  the  pursuer  was  very 
much  larger,  being  966,  as  against  240  in  favour  of  the  defender 
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or  respondent,  and  8  mixed  judgments.  This  disproportion 
is  probably  explained  by  the  fact  that,  of  the  1214  judg- 
ments given  in  the  Outer  House,  720  were  on  procedure  not 
requiring  closed  records,  in  which  cases  judgment  would  be  given 
in  favour  of  the  pursuer  as  a  matter  of  course. 

An  interesting  piece  of  information  is  that  relating  to  the 
results  of  appeab  from  judgments  of  the  Lords  Ordinary  to  the 
Inner  House.  There  were  217  such  appeals,  which  were  disposed 
of  as  follows: — ^Adhered  to,  139;  repeated,  but  grounds  of  decision 
altered,  4;  reversed,  51 ;  partially  adhered  to  and  partially 
reversed,  23.  The  following  statement  shows  the  Lords  Ordinary 
whose  decisions  were  thus  dealt  with :— 


Adhered 
to. 

Repeated, 

Partially  adhered 

butflrroundi 

Bevened. 

to  and  partially 

Total 

altered. 

• 

reversed. 

Lord  Rntherfurd  Clark, 

...     2 

•  •  • 

•  t  • 

•  •  • 

2 

„    Adam, 

•  •  • 

...  11 

•  •  • 

1 

7 

19 

It    i^©»         ... 

•  •  • 

...  21 

•  •  ■ 

5 

9 

35 

„    Fraaer,     ... 

•  •  « 

...  25 

3 

13 

2 

43 

„    M'Laren,... 

•  •  • 

...  31 

1 

15 

3 

50 

H    Kionear, ... 

•  •  • 

...  39 

•  •  • 

13 

2 

54 

Lord  Ordinaiy  on 

Billfl, 

...  10 

■  «  • 

4 

•  •  • 

14 

n 
n 
n 


Totals, 139  4  51  23  217 

The  figures  as  to  jury  trials  do  not  show  that  that  mode  of 
trial  is  oecoming  any  more  popular  in  Scotland  in  civil  causes. 
In  1884,  according  to  these  returns,  there  were  only  3  jury  trials 
before  judges  of  the  Inner  House,  and  16  before  judges  of  the 
Outer  House.  The  following  table  shows  the  number  of  jury 
trials  before  both  Liner  and  Outer  House  judges  during  the  last 
five  years : — 

Inner  HouBe.  Outer  Houae.         TotaL 

Jury  trials  in  1880,  2  11  13 

„     1881,  9  16  24 

„     1882,  3  26  29 

„     1883,  8  16  24 

„     1884,  3  16  19 

The  facts  we  have  now  given  about  exhaust  all  the  information 
which  is  to  be  derived  from  these  elaborate  returns  with  regard 
to  the  business  in  the  Court  of  Session.  Nothing  is  said  to 
indicate  in  any  way  the  class  of  cases  coming  before  the  Court, 
or  their  relative  importance,  or  the  cost  to  the  litigants  of 
their  disposal.  Anything  more  meagre  or  unsatisfactory  than 
the  information  here  afforded  could  hardly  be  imagined.  The 
whole  contents  of  the  ten  pages  of  tabular  matter  might,  so  far 
as  the  public  service  or  information  is  concerned,  have  been  given 
in  a  fifth  part  of  the  space. 

Turning  now  to  the  part  of  the  returns  dealing  with  the 
Sheriff  Courts,  the  information  is  more  ample  and  gives  a  better 
idea  of  the  business  which  is  being  done. 

The  first  thing  which  attracts  notice  here  is  the  largeness  of 
the  number  of  cases  disposed  of  in  the  Sheriff  Courts  as  compared 
with  those  disposed  of  in  the  Supreme  Court.  While  only  2527 
erases  were  initiated  in  the  Court  of  Session,  both  Inner  and 
Outer  House,  in  1884,  there  were  no  fewer  than  8664  causes 
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initiated  in  the  various  Sheriff  Courts  in  the  country,  so  that, 
including  1506  causes  in  dependence  at  the  commencement  of  the 
year,  there  were  no  fewer  than  10,170  causes  in  these  Courts 
during  that  period.  That  number,  we  may  remark,  was  some- 
what over  the  numbers  in  the  three  preceding  years,  but  was 
less  than  the  number  in  1880.  The  number  of  causes  initiated 
in  the  Sheriff  Courts  during  the  last  five  years  was — In  1880, 
9053;  1881,  8578;  1882,  8324:  1883,  8342;  1884,  8664.  The 
number  of  final  judgments  in  1884  was  7488,  of  which  3631 
were  by  decrees  hi  foro,  and  3857  were  by  decrees  in  absence. 
Of  the  decrees  in  foro,  19  were  directly  by  the  Sheriff,  960  by 
the  Sheriff  on  appeal,  and  2625  by  the  Sheriff-Substitute.  Of 
the  960  appeals  to  the  Sheriff,  the  judgments  in  776  causes  were 
sustained,  115  were  reversed,  and  in  69  there  were  mixed  judg- 
ments given. 

This  large  amoimt  of  business  disposed  of  by  the  Sheriffs  does 
not,  however,  exhaust  anything  like  the  whole  amount  of  their 
work.  Under  the  head  of  miscellaneous  and  administrative 
business,  we  have  a  long  list  of  applications  under  special  Acts 
and  petitions  of  various  kinds,  to  all  of  which  the  Sheriffs  have 
to  give  a  considerable  amount  of  attention.  For  instance,  there 
were  applications  imder  the  Bankruptcy  Act  numbering  1937; 
under  the  Poor  Law  Acts,  583 ;  under  the  Lunacy  Acts,  2580 ; 
under  the  Registration  of  Births,  etc.,  1013  ;  under  the  Education 
Act,  692;  under  the  Sanitary  Act,  112;  and  numerous  others, 
making  up  a  total  of  16,314.  Neither  does  this  include  the  large 
amount  of  business  transacted  by  the  Sheriffs  in  the  Debts 
Recovery  and  Small  Debt  Courts,  to  which  we  shall  afterwards 
refer. 

The  next  set  of  tables  gives  with  great  and  often  imnecessary 
minuteness  the  details  of  the  business  transacted  in  the  Ordinary 
Sheriffs'  Courts  throughout  Scotland.  We  shall  endeavour  shortly 
to  summarise  the  material  facts.  Of  the  8664  causes  initiated  in 
1884,  no  fewer  than  2462  are  credited  to  Lanarkshire, — 2064 
being  from  the  Glasgow  district,  52  from  Lanark,  129  from 
Air&e,  and  227  from  Hamilton.  In  Edinburgh  there  were 
1099  causes  initiated, — 29  of  these  being  from  the  Leith  dLstrict. 
Li  Aberdeenshire  there  were  989,  in  the  proportion  of  866  from 
the  Aberdeen  and  123  from  the  Peterhead  district;  and  if  we 
include  Kincardine,  which  is  dealt  with  by  the  same  Sheriffs, — 66, 
— that  would  give  a  total  for  this  jurisdiction  of  1055.  Forfar- 
shire comes  next  with  459  cases, — 295  from  Dundee  (a  surpris- 
ingly small  number  for  a  place  of  its  population  and  wealth)  and 
164  from  Forfar.  Renfrew  has  453  cases, — 276  from  Paisley 
(which  must  include  a  good  many  from  Glasgow,  as  part  of  it  is 
within  Renfrewshire)  and  177  from  Greenock.  Argyllshire  has 
315  cases ;  Ayr,  229  ;  Banff,  155 ;  Berwick,  45  ;  Bute,  15  ;  Caith- 
ness, 64 ;  Clackmannan,  25 ;  Cromarty,  10 ;  Dumbarton,  109 ; 
Dumfries,  142 ;  Elgin,  155 ;  Fife,  202 ;  Haddington,  69 ;  Inver- 
ness, 255;  Kinross,  12;  Kirkcudbright,  136;  Linlithgow,  72; 
Nairn,  10;  Orkney,  48;  Peebles,  3;  Perth,  229;  Ross,  246; 
Roxburgh,  74;  Selkirk,  33;  Stirling,  223;  Sutherland,  45; 
Wigtown,  154;   Zetland,  53,    The  number  of  causes  initiated 
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I    rrj)resents   ako  substantially  the 

*»i'  within  the  year,  as  the  numbers  in 

■  iiiii;^^  and  the  end  were  practically  the 

•  '  1m  thinning  of  1884  and  1475  at  the  close. 

-  disposed  of  within  the  year,  1207  were 

.  t!»  of  the  1876  Act,  or  were  otherwise  taken 

.^■)7   were  concluded  by  decrees   in  absence; 

.  rees  \n  foro.     Of  the  latter,  979  judgments  were 

y  the  Sheriffs-Principal,  and  2652  by  the  Sheriffs- 

in  this,  of  course,  as  in  every  other  instance,  a  very 

.  of  the  work  is  done  in  Lanarkshire.     The  number  of 

.lis  by  the  Sheriff-Principal  there  was  372,  and  by  the 

i! -Substitute  1270.     The  8695  cases  disposed  of  during  the 

I  involved  a  payment  of  costs  by  the  losers  to  the  amount  of 

.-4.bo«  178.  7d.,  which  gives  an  average  of  about  £3  per  case. 

'  >f  course,  cases  disposed  of  by  decree  in  absence  would  cost  less 

than  those  which  were  litigated,  and  in  a  good  many  of  the 

litigated  cases  costs  were  either  modified  or  refused.     This  sum, 

ako,  does  not  include  any  part  of  the  costs  which  the  losers  in 

lit^ted  causes  had  to  pay  to  their  own  agents. 

The  returns  relating  to  business  under  the  Debts  Recovery 
Act  are  more  comprehensive,  and  give  a  better  idea  of  what  is 
done  in  this  branch  than  can  be  gathered  from  the  tables  relating 
to  the  Ordinary  Sheriff  Court  work.     These  returns,  however, 
show  that  the  Debts  Recovery  Courts  are  not  increasing  in 
favour  with  the  public,— no  doubt,  for  the  reasons  which  have 
been  repeatedly  stated  in  our  columns;  for  we  find  that,. while 
in  1880  the  amount  claimed  in  causes  decided  by  decree  in  these 
Courts  was  £91,101,  in  1884  it  had  fallen  to  £77,316.     The 
number  of  causes  had  fallen  in  a  like  proportion,  from  5718  in 
1880,  to  4995  in  1884.     Of  3510  decrees  given  in  these  cases  in 
1884,  2125  were  decrees  in  absence,  and  1385  were  decrees  in 
f(^ro.      The    number  of    appeals  to    the   Sheriffs-Principal    is 
very  small.     In   1884  there  were   154  such  appeals, — 135   of 
which    were    affirmed,   18   were    altered,   and    5    were    with- 
drawn.   There  were  8  appeals  taken  to  the  Court  of  Session, 
but  we  are  not  informed  what  was  the  result  of  them.     Of  the 
£77,316  claimed  in  causes  under  this  Act,  the  amount  disposed 
of  by  decree  in  absence  was  £45,717,  and  £31,599  was  disposed 
of  by  decree  in  faro.    The  whole  amount  afiected  by  the  appeals 
te  the  Sheriff-Principal  was  £225.     The  total  fees  received  for 
cases  under  this  Act  amounted  to  £917,  while  the  costs  awarded 
^ere  £3922.     The  number  of  Debts  Recovery  cases  disposed  of 
niGlaagow  was  1414,  and  in  Edinburgh  450.     The  Act  seems  to 
Weet  with  little  favour  in  Aberdeen,  where  only  186  cases  under 
it  were  disposed  of,  as  against  236  in  Dimdee  and  279  in  Paisley. 
The  tables  relating  to  the  Sheriff  Small  Debt  Courts  exhibit  a 
very  large  amount  of  business  done  in  this  department,  but  also 
in&ate  a  considerable  falling  off  from  what  it  was  five  years 
igOL   Jn  1880  there  were  59,999  cases  enrolled,  as  against  53,679 
h  18M;  while  the  amount  claimed  in  1880  was  £210,976,  as 
i^Blt  £177>088  in  1884.     Of  the  sums  claimed,  £140,494  were 
wMMb^  £7186  for  damages,  £23,784  sequestrations  for  rent, 
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and  £5573  sums  claimed  on  other  grounds.  The  amount 
decerned  for  was  £140,297,  leaving  a  balance  of  £36,741  not 
decerned  for.  The  total  fees  received  in  1884  were  £7161,  and 
the  costs  awarded  amounted  to  £10,723.  Of  the  total  number  of 
33,724  cases  disposed  of  in  the  year,  16,120  were  disposed  of  in 
the  Small  Debt  Court  in  Glasgow. 

While  the  SheriflF  Small  Debt  Court  returns  show  a  falling  oflf, 
the  returns  for  the  Justice  of  Peace  Small  Debt  Courts  show  a 
considerable  increase  on  the  five  years.  The  number  of  cases 
enrolled  in  these  Courts  in  1880  was  15,881,  and  the  sums 
claimed  amounted  to  £27,390;  while  in  1884  the  number  of 
enrolments  was  17,953,  and  the  amounts  claimed  were  £28,298. 
It  is  in  Lanarkshire  that  the  bulk  of  the  business  before  the 
Justice  of  Peace  Courts  is  transacted.  Out  of  a  total  number  of 
17,975  cases  disposed  of  in  the  year,  1211  were  disposed  of  at 
at  Airdrie,  1615  at  Hamilton,  and  6319  at  Glasgow. 

The  last  part  of  the  returns  refers  to  the  Baiiruptcy  business, 
but  these  are  only  brought  down  to  the  end  of  1883.  The  number 
of  bankruptcies  awarded  in  that  year  was  342,  as  against  452  in 

1882,  450  in  1881,  582  in  1880,  and  1072  in  1879.  Although  m 
point  of  numbers  there  had  been  such  a  ^eat  falling  off  in  these 
cases  from  1879,  yet,  in  point  of  value,  ttie  estates  sequestrated 
were  very  much  larger  towards  the  end  of  the  period.  In  1883 
the  gross  estates  amounted  to  £740,428,  as  against  £591,250  in 
1879 ;  while  the  debts  of  all  kinds,  as  ascertained  by  the  trustees, 
were  £1,625,071  in  1883  as  against  £1,163,935  in  1879.  It  is  a 
rather  .striking  fact  that  of  £680,239  recovered  by  trustees  in 

1883,  no  less  than  £265,712,  or  more  than  one-third,  went  in 
expenses,  while  only  £413,481  was  paid  in  dividends  to  creditors. 
The  figures  are  so  remarkable  that  we  give  them  in  full : — 

Sums  recovered  by  trustees, £680,239     0    0 

Expenses — 

Allowance  to  bankrupts,  ...        £949    0    2 

Trustees' commission,       ...      23,857  15     4 

Law  expenses,       25,559     8     4 

Miscellaneous  ordinary  ex- 
penses,        12,852    7    0 

Miscellaneous  extraordinary 

expenses,        202,499     5     6 


Dividends — 
To  secured    or    preferable 

creditors,        £170,965  16  11 

To  unsecured  or  ordinary 

creditors,        242,516     1     2 


£265,717  16    4 


£413,481  18    1 

It  may  be  remarked,  however,  that  the  item  of  miscellaneous 
extraordinary  expenses,  which  goes  so  far  in  that  year  to 
swell  the  total  amount  of  expenses,  must  be  something  excep- 
tional, as,  in  the  previous  yeax,  the  expenses  under  that  head 
were  only  £26,501. 
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The  table  as  to  judicial  factories  shows  that,  for  the  year  from 
30ih  September,  1882,  to  30th  September,  1883,  there  were  163 
bonds  lodged  w^ith  the  accountant,  while  there  were  972  standing 
over  from  1882.  The  amount  of  funds  dealt  with  under  these 
bonds  was  £2,683,118. 


SISTS   IN   SMALL   DEBT   CASES. 

The  decision  of    Lords  Mure  and  M'Laren,  in    the   case    of 

WorixtU  cfe   Co.    V.   M'DowaU    (reported   at   page    330,    Sh.C. 

Reports),  in  regard  to  Small  Debt  procedure  will,  we  suspect, 

cause   much    embarrassment    to    Sheriffs    and   Sheriff- Clerks. 

It  is  generally  understood  that,  in  almost  every  Sheriff  Court 

in   Scotland,    the   practice    has    been    for    the    Sheriff- Clerk 

to  issue,  if  asked,  a  sist  to  any  party  against  whom   decree 

has  been  pronounced  when  he  was  not  present  in  Court.     No 

doubt  this  occasionally  proved  vexatious  to  a  pursuer  who,  for 

the  third   time  perhaps,  attended   Court  with   his   writs   and 

witnesses.     But  on  the  other  hand,  it  will  frequently  come  hard 

on  a  party  to  find  his  case  irremediably  lost,  if  he  has  taken  ill, 

or  been  detained,  or  missed  his  train,  or  his  train  is  late.     In 

districts  where  the  only  railway  service  is  the  North  British,  the 

rule  will  certainly  fall  peculiarly  hardly.     Probably  the  Judges 

were  misled  by  the  consideration  that,  where  such  a  decree  has 

been  pronounced  in  default  of   a  party's  appearance  in  the 

Ordinary  or  Debts  Recovery  Court,  redress  may  be  obtained  by 

appeal,  or  suspension,  or  reduction,  or  in  one  or  other  of  these 

ways.    But  sec.  30  of  the  Small  Debt  Act  expressly  excludes 

review  in  any  of  those  ways.     Hence  Sheriff  Lees,  in  his  Small 

Debt  Handbook,  seems   to   incline  to  a  view  contrary  to  that 

adopted  by  the  Judges.      "  It  is  thought,"  he  ;says,  "  the  decree 

"  cannot  safely  be  treated  as  in  foro,  for  the  cause  is  disposed  of 

''parte  inawd^ta,  and  yet  remedy  would  be  impossible."  The  point 

came  up  in  the  case  of  Rowan  v.  Mercer,  12th  May,  1863,  at  the 

Ayr  Circuit,  and  the  present  Lord  Justice  General,  in  deciding 

the  case  on  another  point,  remarked  in  regard  to  this  one  that 

it  was  ''attended  with  so  many  difficulties,  as  I  at  present  view 

"it,  that  I  would  not  be  disposed  to  decide  the  case  at  once  if  it 

"  depended  upon  it  alone."     Lord  Deas,  the  other  Judge,  shared 

the  Lord  Justice  General's  views  as  to  the  difficulty  of  the  point. 

It  seems  to  us  that  a  safer  view  for  Lords  Mure  and  M'Laren  to 

have  taken  would  have  been  to  hold  the  question  one  for  the 

Sheriff  to  deal  with  according  to  the  circumstances  of  each  case. 

As  pointed  out  by  Sheriff  Lees  in  his  exposition  of  the  law  of 

sists,  at  pages  58  and  59  of  his  treatise,  the  issuing  of  the  sist  by 

the  Shenff-Clerk  does  not  affect  the  decree,  but  only  the  execution 

?^  it,  and  a   sist,  though  issued,  may  be  held   by  the  Sheriff 

"^competent,  for,  unknown  to  the  Sheriff-Clerk,  implement  of  the 

decree  may  have  taken  place.  We,  therefore,  think  it  would  have 

t^cn  better  if  their   Lordships  had  not   expressed  any  views 

antagonistic  to  the  granting  of  the  sist  by  the  Clerk  of  Court. 

The  Sheriff,  when  the  sist  came  up,  could  hear  what  the  party  in 
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default  had  to  say,  and  it  would  be  within  his  discretion  to  sustain 
or  dismiss  it,  and  with  such  pecuniary  consequences  as  were 
proper.  In  Glasgow,  their  Lordships'  views,  if  acted  on,  can 
hardly  fail  to  create  difficulty.  On  one  of  the  Small  Debt  days, 
seven  Courts  are  sitting  in  the  building,  and  on  the  others  six,  not 
to  speak  of  Police  Courts,  Justice  of  Peace  Courts,  and  Dean  of 
Guild  Courts.  It  will  be  a  somewhat  severe  penalty  if  the 
business  engagements  of  an  agent  or  party  detain  him  a  few 
minutes  longer  thaji  he  expects  in  one  of  these  Courts  or  else- 
where in  the  city,  or  if  the  case  comes  on  a  few  minutes  sooner 
than  was  expected,  that  the  case  is  thereon  settled  beyond  remeid. 
With  150  or  200  cases  in  a  roll,  it  is  a  little  difficult  to  forecast 
to  a  minute  when  a  case  will  come  on  for  hearing.  We  think 
that,  in  the  interest  of  all  concerned,  the  Lanarkshire  Sheriffs 
who,  it  is  generally  understood,  are  in  the  habit  of  meeting 
to  consider  questions  of  procedure,  should  give  this  matter  their 
careful  consideration. 


THE  AGRICULTURAL  HOLDINGS  ACT. 

Two  decisions  by  the  Sheriff-Principal  (Davidson)  and  the 
Sheriff-Substitute  (Rutherfurd)  of  Mid-Lothian,  reported  by  us 
last  month  in  the  case  of  The  Governors  of  OiUespie'a  Hospital 
V.  Penman  (p.  292,  Sh.C.  Reports),  which  came  into  the  Sheriff 
Court  in  the  form  of  an  appeal  against  the  oversman's  award 
under  the  20th  section  of  the  statute,  disposed  of  several  inter- 
esting points  under  the  Agricultural  Holdings  Act. 

Perhaps  the  most  important  question  is  the  first  one  dealt 
with  by  Sheriff  Rutherfurd  in  the  note  to  his  interlocutor,  and 
we  notice  it  here  as  a  further  illustration  of  a  point  which  is 
being  gradually  elucidated,  and  on  which  comment  has  already 
been  made  in  this  journal.  In  this  case  the  landlords  objected 
to  the  tenant  s  notice  of  claim  as  not  having  been  given  within 
the  statutory  period  of  four  months,  though  only  by  a  single  day. 
The  objection,  we  think,  was  a  good  one,  and  the  landlords  ought 
to  have  refused  to  appoint  a  referee.  This  would  have  forced 
the  tenant  to  bring  the  objection  to  the  notice  under  judicial 
cognisance,  in  the  form  of  an  application  to  the  Sheriff  for  appoint- 
ment of  a  referee,  and  it  would  then  have  been  disposed  of.  The 
landlords,  however,  took  a  different  course.  Relying  on  a  reserva- 
tion of  their  right  to  object,  which  they  set  forth  m  their  notice 
of  counter-claim,  they  concurred  in  the  appointment  of  referees, 
and  went  into  the  reference.  Sheriff  Rutherfurd  has  decided,  and 
we  think  rightly,  that  notwithstanding  the  reservation  in  the 
counter-claim,  the  landlords  must  be  held  to  have  waived  the 
objection.  The  intention  of  the  landlords  obviously  was  to  hand 
on  the  question  of  the  sufficiency  of  the  notice  to  the  referees  for 
disposal,  very  much  as  Sheriff  Brown  proposed  to  do  in  the  case 
of  Barron's  Trustees,  reported  in  our  July  number ;  but  for  this 
there  is  no  authority  in  the  statute.  It  is  the  function  of  the 
referees  to  adjudicate  upon  the  claim  and  counter-claim  and 
decide  all  questions  of  fact  and  law  which  may  arise  out  of  them; 
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but  it  is  beyond  their  power  to  deal  with  the  regularity  of  the 
procedure  antecedent  to  their  own  appointment.  Sheriff 
Rutherf urd  s  decision  goes  further  than  Lord  Trayner*s  judgment 
m  Barron's  Trustees,  inasmuch  as  it  holds  that  the  appointment 
of  referees  operates  as  a  waiver  of  objections  in  the  face  of 
express  reservation ;  but  this  principle  is  clearly  a  corollary  from 
the  one  established  in  the  earlier  case. 

These  repeated  decisions  make  it  abundantly  clear  that  the 
period  allowed  to  the  SheriiF  to  make  the  appointment  of  a 
referee  is  too  short — at  all  events,  in  cases  involving  questions  of 
the  tenants'  right  to  get  into  the  statute.  It  is  impossible  that 
within  fourteen  days  pleadings  can  be  adjusted  and  a  judgment 
given  in  a  satisfactory  manner  on  such  points  as  have  been 
raised ;  and  it  is  probable,  a^  we  have  hinted  before,  that  it  is 
this  practical  difficulty  which  has  led  to  the  attempts  to  increase 
the  work  of  the  statutory  referees  by  the  addition  of  such 
questions.  When  the  time  arrives  for  the  introduction  of  an 
amending  measure,  it  should  be  kept  in  view  to  increase  the 
period  in  all  cases  where  the  defaulting  party  states  a  defence. 

The  only  other  point  which  calls  tor  notice  here  is  the  one 
dealt  with  by  Sheriff  Davidson  on  appeal.  The  learned  Sheriff 
held  an  appeal  from  the  Substitute's  judgment  to  be  incompetent 
on  the  groimd  that  by  the  interpretation  clause  of  the  statute  the 
word  "Sheriff"  includes  "Sheriff-Substitute,"  and  that  the 
decision  of  the  Sheriff  is  by  the  20th  section  declared  to  be  final. 
In  his  note  the  Sheriff  refers  incidentally  to  a  question  of  some 
little  practical  importance.  The  appellants  had  brought  up  the 
appeal  from  the  oversman's  award  by  a  petition  in  the  usual 
style  of  the  initial  writ  of  an  ordinary  Sheriff  Court  process,  and 
a  record  had  been  made  up  in  common  form.  This  the  Sheriff 
characterizes  as  irregular,  or  at  least  wholly  unnecessary,  and 
indicates  that  a  short  note  of  appeal  with  a  statement  of  the 
grounds  is  all  that  is  required  We  understand  that  a  formal 
petition  has  been  adopted  in  many  cases,  and  has  elicited  similar 
expressions  of  judicial  opinion.  Probably  the  Legislature  intended 
a  short  informal  note  to  be  used,  and  it  is  unfortunate  that  this 
was  not  set  forth  expressly  in  the  statute  or  by  means  of  a 
schedule.  We  do  not  wonder  that  the  legal  advisers  of  appellants 
hesitate  to  dispense  with  an  undoubtedly  competent  method  of 
procedure,  thouffh  it  may  be  imnecessarily  formal  and  cumbrous. 
The  more  formed  procedure  has  the  merit  in  the  eyes  of  practical 
men  of  absolute  safety ;  though  now,  looking  to  the  consensus  of 
opinion,  the  shorter  form  of  marking  the  appeal  as  from  one 
court  to  another,  will  in  all  likelihood  be  generally  adopted. 


(©Wtirarj. 


On  10th  September,  at  Inverness,  Mr.  Charles  Shaw,  W.S.,  for 
many  years  Sheriff-Substitute  of  the  Long  Island. 

On  25th  September,  at  Duns,  Mr.  Alexander-  Weatherhead, 
Sheriff-Clerk  of  Berwickshire,  in  his  68th  year. 
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On  27th  September,  at  Paris,  Mr.  Matthew  Anderson  (of  Messrs. 

Anderson  &  Pattison,  writers,  Glasgow).     Mr.  Anderson's  health 

had,  for  some  time  back,  not  been  quite  satisfactory,  and  on  the 

advice  of  his  medical  attendants  he  went  in  August  to  Carlsbad 

for  the  purpose  of  undergoing  treatment  there.     He  had  arrived 

in  Paris  on  his  way  home,  when  his  sudden  decease  occurred. 

Mr.  Anderson  was  bom  in  Kilmarnock  in  the  year  1820,  and 

after  being  educated  at  Kilmarnock  Academy,  an  institution  of 

note,  he  served  his  apprenticeship  in  the  office  of  Messrs.  Douglas 

&  Hamilton,  town  clerks.    After  serving  as  a  clerk  in  that  office, 

he  came  to  Glasgow  in  1839,  and  till  1843  was  in  the  employment 

of  Messrs.  A.  &  D.  J.  Bannatyne.  He  thereafter  went  to  the 
office  of  the  late  Professor  Menzies,  W.S.,  but  in  the  following 
year  he  returned  to  the  Messrs.  Bannatyne's.  Till  1850  he  was 
largely  engaged  in  Parliamentary  business  under  these  well 
known  Parliamentary  agents,  and  then  laid  the  foundation  of 
his  experience  as  a  specialist  in  Railway  and  other  Parliamentary 
work.  This  was  followed  by  his  appointment  in  1851  as  law 
secretary  to  the  Glasgow  &  South- Western  Railway  Company, 
which  appointment  he  held  till  1861,  when,  upon  the  death  of 
the  then  Dean  of  Faculty,  Mr.  Alex.  Morrison,  he  joined  the 
surviving  members  of  that  gentleman's  firm.  Mr.  Ajiderson  at 
the  time  of  his  death  was  the  senior  partner  of  the  firm  of 
Andersons  &  Pattison.  It  would  require  more  space  than  we  can 
give  to  detail  the  numerous  instances  of  important  Parliamentary 
legislation  with  which  Mr.  Anderson  was  associated,  either  in 
promoting  or  opposing ;  but  we  may  mention  one  or  two.  The 
Glasgow  &  South-Westem  Railway  Consolidation  Act  of  1855 
was  prepared  and  passed  under  his  guidance.  This  Act  put  an 
end  to  the  chaotic  mass  of  enactments  in  which  the  constitution 
of  the  company  was  fettered  and  confused,  and  placed  it  upon 
the  present  satisfactory  footing.  Mr.  Anderson  further  carried 
the  Act  of  Parliament  for  the  construction  of  the  line  to  Greenock 
now  belonging  to  the  Glasgow  &  South-Westem  Railway 
Company ;  and  Acts  regulating  the  Glasgow  and  Paisley  and  the 
Glasgow  and  Kilmarnock  Joint  Lines,  and  various  county  road 
Acts,  were  also  under  his  conduct  passed  through  Parliament. 
For  some  time  before  the  appointment  of  Dr.  Marwick  as  town- 
clerk,  the  deceased  was  entrusted  with  the  Parliamentary  work 
of  the  municipality  of  Glasgow,  and  his  name  is  intimately 
associated  with  the  tramway,  municipal  extension,  and  street 
improvement  legislation  of  that  busy  period.  For  many  years 
he  has  also  acted  as  solicitor  in  the  extensive  Parliamentary  work 
of  the  Clyde  Navigation  Trust.  In  a  word,  for  upwards  of  the 
last  thirty  years,  his  name  has  been  professionally  associated 
with  the  bulk  of  local  legislation.  While  so  employed  as  a 
Parliamentary  specialist,  the  deceased  was  held  in  high  esteem 
as  a  professional  adviser  in  extensive  private  practice.  His  firm 
and  somewhat  stem  manner  may  at  times  have  failed  to  secure 
what  he  deserved  in  the  way  of  this  practice ;  but  for  practical 
legal  knowledge,  sound  common  sense,  honesty  of  purpose,  and 


THE  SCOTTISH  LAW  REVIEW.  155 

nnfailiiig  interest  in  his  clients*  cause,  there  was  no  safer  or 
sounder  adviser  in  the  profession,  Mr.  Anderson  was  for  some 
time  secretary  of  the  Chamber  of  Commerce,  and  at  the  date  of 
his  death  held  the  appointments  of  clerk  to  the  Clyde  Lighthouses 
Trust  and  to  the  Court-Houses  Commissioners.  For  thirty  years 
he  was  a  member  of  the  session  of  Kilbarchan  Parish  Church, 
and  in  addition  to  all  parochial  matters  he  took  a  specially  deep 
interest  in  the  movement  for  the  augmentation  of  the  smaller 
livings  of  the  clergy.  He  is  survived  by  a  widow  and  four  sons 
—two  of  whom  are  partners  in  his  firm. — Glasgow  Herald, 


Curnnt  "^oUb. 


Mr.  Harry  Smith,  advocate,  who  has  for  several  years  held  the 

office  of  Sheriff-Substitute  at  Greenock  with  much  acceptance, 

has  intimated  his  intention  of  standing  as  a  candidate  for  the 
representation  of  West  Renfrewshire  in  Parliament,  and  has,  in 
order  to  be  free  to  carry  out  his  candidature,  resigned  his  office 
as  Sheriff-Substitute. 


Law  Reform  is  in  the  air.    Like  the  microbes  of  some  spreading 

disease,  it  is  being  wafted  by  the  autumn  breezes  through  our 

political  atmosphere.     In  the  manifestos  of  leading  statesmen, 

and  in  the  programmes    of    political    congresses,  schemes   of 

sweeping  reform  in  more  than  one  branch  of  our  legal  system 
are  propounded  with  more  or  less  fulness.  Of  course,  the  turbid 
stream  of  party  politics  lies  beyond  the  sphere  of  our  operations; 
but  as  a  legal  journal,  part  of  whose  mission  it  is  to  discuss  and 
fiirther  sound  and  wise  measures  of  law  reform,  it  behoves  us 
from  time  to  time  to  wateh  the  straws  which  float  on  the  muddy 
paters,  and  try  to  discern  the  direction  of  some  at  least  of  the 
^de  currents.  This  is  our  only  apology — if  apology  is  needed — 
for  admitting  into  these  notes  the  proscribed  topic,  even  in  this 
modified  form. 

In  his  manifesto  Mr.  Gladstone  treads  cautiously  when  he 
approaches  this  field  of  political  speculation.  Primogeniture  and 
the  remnants  of  entail  are  both  apparently  to  come  within  the 
sweep  of  his  reforming  broom;  but  in  laying  stress  on  the 
naaintenance  of  "freedom  of  bequest,"  he  seems  to  offer  little 
encouragement  to  those  efforts  of  certain  English  law  reformers 
^  prohibit  absolutely  the  creation  of  life  interests  in  land  to 
^'^y  extent  or  under  any  circumstances. 

In  the  Scottish  land  laws,  however,  the  law  reformer  finds 
his  favourite  field.  We  have  already  taken  occasion  to 
comment  on  some  of  the  efforts  of  the  Farmers'  Alliance  to 
pTOmote  a  measure  amending  the  law  of  the  tenure  of  land  for 
^cultural  purposes.  Recently  the  Scottish  Chamber  of  Agri- 
culture has  issued,  in  a  handy  form,  a  bateh  of  four  draft  bills 
l^^n  explanatory  memoranda  dealing  with  the  important  sub- 
jects of  hypothec,  game,  entail    and   primogeniture,  and  the 
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amendment  of  the  Agricultural  Holdings  Act  of  1883.  We  may 
take  occasion  by  and  by  to  examine  these  measures,  which  seem 
on  the  whole  to  be  moderate  and  reasonable  in  their  aims. 
They  appear  at  an  opportune  time,  and  will  doubtless  exercise 
the  minds  both  of  candidates  and  electors  in  rural  constitu- 
encies. 


The  new  method  of  computing  time  by  twenty-four  hours  per 

diem  has  been  attempted  to  be  introduced  into  legal  procedure. 

In  reporting  the  service  of  a  petition  in  the  Sheriff  Court  of 

Lanarkshire,  the  officer  returned  the  time  of  service  as  between 
thirteen  and  fourteen  o'clock;  and  the  Sheriff  (Spens)  under 
whose  notice  the  matter  came  held  that  the  form  was  quite 
competent,  and  sustained  the  service.  It  is  to  be  hoped  the 
success  of  this  experiment  will  not  encourage  other  ageni^  to 
adopt  the  practice  until,  at  least,  the  new  system  of  time-notation 
has  obtained  a  wider  acceptance  in  ordinary  affairs. 


A  decision  by  Sheriff  Erskine  Murray  in  Gibson's  Seqicestraticru 

(reported  at  p.  330,  Sh.C.  Reports)  is  one  which  it  would  be  well 

for  trustees  on  bankrupt  estates  to  note.     The  trustee  on  an 

estate  had  sold  the  debts  in  slump  within  four  months  from  the 

date  of  sequestration.  One  of  the  creditors  objected  that  this 
was  a  violation  of  section  136  of  the  Act  of  1856,  and  that  it  was, 
besides,  an  act  of  the  trustee  that  was  specially  prejudicial  to  him 
in  the  circumstances.  The  Sheriff  gave  effect  to  the  objection, 
and  refused  the  petition  for  the  trustee  s  discharge. 


The  case  of  Goodmin  v.  The  Walkinshaw  OU  Company,  tor 

damages  for  injuries   resulting   from  an  accident  in  a  mine 

(reported  this  month   at  page  320,   Sh.C.   Reports),  is  one  of 

great   practical   interest  to  those    employed    in    the  working 

of  mines;  and,  as  it  has  given  rise  to  a  difference  of  opinion 
between  the  two  learned  Sheriffs  who  have  already  dealt 
with  it,  it  is  as  well  that  an  authoritative  decision  on  the 
point  in  dispute  should  be  got  from  the  Supreme  Court. 
The  circumstances  under  which  the  accident  occurred  were  as 
follows: — A  trap  door  had  been  erected  in  the  air  course  in 
one  of  the  defenders'  pits,  in  order  to  carry  out  the  ventilation, 
but  through  a  fall  of  the  roof  immediately  above  it,  the  door 
was  jammed  open,  which  interfered  with  the  ventilation.  There 
were  in  the  pit  a  number  of  blowers  or  feeders  which  gave  off 
inflammable  gas,  and  the  jamming  of  the  door  had  the  effect  of 
driving  the  gas  towards  a  place  where  a  number  of  the  miners, 
having  naked  lamps  in  their  possession,  were  assembled.  The 
result  was  an  explosion,  by  which  one  man  was  killed  and  three 
others  were  seriously  injured.  Mr.  Sheriff  Spens,  before  whom 
the  case  came  originally,  held  that  no  culpa  was  proved  against 
the  defenders  or  any  person  for  whom  they  were  responsible, 
and  therefore  assoilzied  them.     In  arriving  at  this  decision,  he 
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appears  to  have  gone  on  the  footing  that  the  jamming  of  the 

door  was  an  accident  for  the  consequences  of  which  the  defenders 

were  not  responsible.    When  the  case  came  on  appeal  before  the 

Sheriff-Principal,   his    Lordship,   without,    as    it    appears,   any 

hesitation,  held  that  the  mine  was  what  is  known  as  a  "  fiery 

"mine"  under  the  Mines   Regulation  Act,  and   as  such,  was  a 

place  where  safety  lamps  required  to  be  used.     While  thinking 

that  the  defenders  were  not  free  from  blame  as  to  the  manner 

in  which  the  ventilation  of  the  pit  was  carried  out,  he  was  clearly 

of  opinion  that  the  fact  of  open  lamps  being  allowed  to  be  used 

was  a  direct  infringement  of  the  Act,  and,  as  such,  involved  the 

defenders  in  responsibility  for  the  accident  which  occurred.     If 

the  Sheriff-Principars  reading  of  the  evidence  with  regard  to  the 

character  of  the  mine  is  correct,  there  can,  we  think,  be  little 

doubt  that  he  is  justified   in  holding  the  defenders  liable  in 

damages.      The  provision  of  the  Act  of  Parliament   requiring 

safety  lamps  to  be  used  in  dangerous  places  cannot  be  too  strictly 

enforced,  in  the  interests  of  the  men  as  well  as  of  the  masters ; 

and  such  a  case   as  this  ought  to  be  a  salutary  lesson  to  all 

concerned  in  working  mines  where  men  are  exposed  to  so  many 

dangers. 

The  following  remarks  by  the  London  Times  on  our  Sheriff 
Courts,  as  compared  with  the  English  CJounty  Courts,  will  be  of 
interest  to  our  readers : — 

A  comparison  between  our  County  Courts  and  the  Sheriff  Courts  of 

Scotland  would  not  be  to  the  advantage  of  the  former.     It  would  be 

flattery  to  say  that  the  County  Court  judges  hold  a  professional  position 

equal  to  that  of  judges  of  the  Sheriff  Coiuts,  and  for  several  reasons  the 

difference  is  not  wonderful.     A  barrister  who  accepts  the  position  of  a 

County  Court  judge  loses  all  chance,  if  he  ever  had  any,  of  becoming 

one  day  a  judge  of  the  High  Court.     Since  the  establishment  of  local 

coiu^,  some  forty  years  ago,  there  is  not  a  single  instance  of  a  transfer 

of  a  Coimty  Court  judge  to  the  Superior  Courts.     In  Scotland  it  is  quite 

different.     There  a  Sheriflfship  is  the  natural  road  to  promotion  to  the 

bench  of  the  Comt  of  Session,  and  few  members  of  it  have  not,  at  one 

time  or  the  other,  been  either  Sheriffs  or  Sheriffs-Substitute,  and,  in  one 

or  other  capacity,  given  proofs  of  their  fitness  for  judicial  work.     Their 

salaries  do  not  equal  those  of  a  County  Court  judge ;  and  if  the  causes 

which  they  annually  hear  are  fewer  than  those  which  come  before  an 

ordinary  English  County  Court  judge,  they  may  be  more  important. 

There  is  practically  no  limit — there  is  no  pecuniary  limit — to  their 

jurisdiction,  and  the  Sheriff  of  Lanark,  for  example,  disposes  of  mercantile 

cases  of  importance  at  least  equal  to  those  which  come  before  judges  of 

the  Court  of  Session.    Many  other  advantages  in  the  local  administration 

of  justice  as  practised  in  Scotland  might  be  pointed  out ;  for  instance, 

the  fact  that  litigation  of  the  highest  importance  is  disposed  of  in 

Glasgow  and   elsewhere   without   the  intervention   of    advocates,   the 

professional  class  corresponding  to  barristers.     It  is  enough,  however,  to 

wfer  to  the  fact  that  the  Scotch  Sheriflf  Courts  furnish  machinery  for 

disposing  of  almost  all  cases  without  resorting  to  the  Court  of  Session. 

To  introduce  into  this  country  the  system  which  exists  across   the 

Orders  would  be  impossible.      It  is  well,  however,  to  note  the  points  of 

excellence  of  the  local  administration  of  justice  in  Scotland,  and  to 
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endeavour  to  attain  the  same  results  by  other  means,  if  necessary. 
Local  Courts  competent  to  try  almost  all  causes  have  long  existed  there, 
and  we  surely  need  not  despair  of  seeing  corresponding  institutions 
established  here. 


|t0tt»  torn  (Kbinburgl^. 


Parliament  House,  29th  September,  1885, 

As  most  of  your  readers  are  aware,  it  is  difficult  to  picture  aaiy- 

thing  more  dreary  than  the  streets  of  Edinburgh  in  the  dull 

afternoons  of  this  grey  season.     The  biting  wind  and  leaden  sky 

seem  to  conspire  with  the  ennui  of  superfluous  leisure  to  fill 

the  mind  with  melancholy, — especially  the  judicial  mind,  which 

is  fresh  from  the  winging  of  bullets  and  the  casting  of  flies  on 

mountain  and  river.     True,  but  few  have  as  yet  returned  from 

the  river  and  the  loch  to  the  care-smit  city.     Only  one  or  two 

"  big  men  "  and  several  industrious  juniors  are  visible.    Were  it 

not  that  the  1st  of  October  begins  a  "reference"  fortnight,  I 

daresay  none  but  family  men  whose  leases  are  up  would  care  to 

be  here  at  all  until  the  meeting  of  the  Court. 

In  such  circumstances  it  is  like  making  bricks  without  straw 
to  write  a  news-letter.  There  is  no  entertainment  of  the  kind 
called  news, — only  some  items  of  gossip  which  every  member  of 
every  class  hears  and  retails  on  returning  to  town  every  season. 
Need  I  say  that  in  this  gossip  rumours  of  engagements  and 
alliances  bulk  largely.  The  Hudibrastic  apothegm  holds  good 
in  law  as  in  satire  and  flction — 

"  For  in  what  stupid  age  or  nation 
Was  marriage  ever  out  of  fashion  1 " 

And  it  is  no  secret  now  that  two  rising  juniors  have  been  as 
successful  in  the  matrimonial  market  as  in  the  forum.  One  of 
these  gentlemen  had  the  usual  bar  dinner  some  time  ago. 

Speaking  of  bar  dinners,  a  story  gained  currency  after  one  of 
these  happy  events  to  the  eflect  that  the  judge  who  contrives  to 
weave  a  thread  of  felicitous  commentary  throughout  every  argu- 
ment solemnly  proposed,  after  the  last  toast,  that  an  eminent 
counsel,  closely  associated  with  the  Church,  should  pronounce 
the  benediction. 

That,  however,  is  rather  foreign  to  the  purpose  of  this  letter, 
which  is,  to  remind  your  readers  of  the  prominent  part  which 
the  bar  is  about  to  play  in  electioneering.  From  "  Maidenkirk 
to  John  o'Groats  "  gentlemen  of  the  long  robe  are  booked  for  the 
fray.  Mr.  Young,  a  London  barrister,  and  son  of  Lord  Young 
(who,  by  the  way,  has  another  son  destined  for  the  English  bar), 
is  to  contest  a  Gallovegian  constituency.  Mr.  Haldane  of 
Cloanden,  another  prosperous  man,  has  made  a  good  impression 
in  East  Lothian.  Mr.  Raleigh,  a  son  of  the  former  Secretary  of 
the  Scottish  Widows  Fund,  and  a  very  young  man,  is  to  oppose 
Sir  George  Harrison  in  one  of  the  divisions  of  Edinburgh.    I 
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need  not  say  anything  about  the  motley  few  of  other  London 
lights  who  have  come  so  far  north  to  seek  a  seat,  but  pass  on  to 
the  bright  galaxy  of  native  talent  who  are  suing  for  political 
honours.     The  Lord  Advocate,  the  Dean  of  Faculty,  the  Solicitor- 
General,  and  the  ex-Solicitor-General  are  brilliant  examples  to 
follow,  and  it  must  be  confessed  that  they  have  a  following 
prominent  for  forensic  and  general  ability.  Mr.  Donald  Crawford, 
before  he  went  into  eclipse  in  the  obscurity  of  London,  was  much 
esteemed  in   the   Parliament  House   as   a  good   comrade   and 
thorough  scholar.      Since    he   became   Secretary   to   the   Lord 
Advocate,  he  has  acquired  valuable  political  experience  and  a 
unique  training  in  the  draftsmanship  of  legislation.    Mr.  Darling, 
who  has  met  with  warm  receptions  from  the  people  of  Banff,  is 
perhaps  the  most  popular  member  of  the  Faculty.     He  is  an 
accomplished  writer,  and  in  argument  unites  good  style  with 
sound  reason.     Then  there  is  Mr.  Graham  Murray,  the  candidate 
for  East  Perthshire,  who  without  any  doubt  has  an  exceptional 
career   before    him.       Nor    is    Mr.   Chisholm,   the  courageous 
Conservative  candidate    for   Perth,    known  at    all    unfavour- 
ably.    Mr.  tvine,  younger  of  Drum,  is   a  London  barrister, 
but  he  is  well  known  amongst  the  juniors  of  our  own  bar 
(where  his  father  is  much  respected)  as   a  promising  speaker 
and  writer.     He  is  a  journalist,  and  like  many  more  budding 
barristers,  writes  to  the  Times.    In  the  same  connection  may  be 
mentioned  Mr.  Sam  Bennett,  a  son  of  Dumbarton,  who  defended 
the  German  socialists,  and  represents  the  Glasgow  Herald  in  the 
House  of  Commons,  and  who  means  to  oppose  Mr.  Dick  Peddie 
in  the  Kilmarnock  Burghs.     Mr.  Thomas  Shaw,  it  is  said,  goes  to 
Linlithgow  in  the  disestablishment  interest ;  but,  as  his  address 
has  not  yet  been  published,  I  venture  to  doubt  the  accuracy  of 
the  report,   although  it   is  very   certain  that   Mr.   Shaw  is   a 
Radical  of  Badica^,  and  as  hot  on  religious  equality  as  Mr. 
Taylor  Lines  or  Dr.  Hutton. 

These  names  will  show  with  what  regard  politics  are  enter- 
tained by  the  legal  mind.     But  this  list  by  no  means  exhausts 
the  catalogue  ot   legal   warriors  in  this   wide   field.     A   large 
number  of  other  advocates  have   employed  the  long  vacation 
partly  in  elucidating  the  theories  of  their  particular  school,  or  in 
bringing  themselves  as  far  as  possible  to  the  front.     This  last 
seems  indeed  an  ungracious  thing  to  say ;  but  all  the  signs  of 
the  times  go  to  indicate  that  in  the  future  they  will  take  a  more 
prominent  part  than  ever  in  the  public  life  of  the  country.     And 
it  must  be  confessed  that  there  is  every  reason  why  it  should  be 
so.   The  tendency  of  opinion  is  unquestionably  towards  cheaper 
law  and    simpler   legal    forms,    and   should    these    desiderata 
eventuate,  the  surplus  talent  must  gravitate  towards  the  haven 
ot  political   posts.      We    have  at   the   present  moment  many 
^aeteoric — shall  I  say  ? — examples  of  lawyers  who,  owing  to  the 
timely  expenditure  of  some  political  favour,  have  got   pitch- 
forked into  the  serene  and  settled  dignity  of  appointments. 

I  have  mentioned  the  mode  in  which  some  of  the  luminaries 
ot  our  legal  world  have  been  employing  themselves.  It  is  of 
course  impossible,  as  it  would  be  out  of  place,  here  to  trace  these 
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scattered  lights  through  all  their  various  wandering.  Typical 
instances  are  Mr.  Alexander  Low,  who  has  been  lecturing  in 
Berwickshire,  and  Mr.  Christopher  N.  Johnston,  who,  of  all 
places  in  the  world,  has  gone  to  Peterhead.  I  am  bound  to  say, 
however,  that  amongst  the  juniors  a  feeling  is  gaining  ground 
that  it  is  inexpedient  for  young  men,  as  soon  as  they  have 
donned  the  wig  and  gown,  to  assume  the  rdle  of  instructors  in 
politics.  I  know  one  young  advocate  who  has  refused  half-a- 
dozen  invitations  to  lecture. 

So  much  for  politics.  Those  gentlemen  deserve  mention  who, 
not  having  allowed  pure  law  to  extinguish  the  poetic  affinities,  or 
the  varied  bent  of  versatility,  have  been  foimd  exploring  the  laws 
of  nature  and  the  facts  of  science.  The  Lord  Advocate,  for 
instance,  met  with  a  warm  reception  from  the  mechanical  section 
of  the  British  Association  when  he  explained  the  mechanism  of 
his  electric-steerer,  I  think  it  may  be  called.  Lord  M'Laren, 
whose  partiality  for  mechanics  is  well  known,  also  patronised  the 
British  Association.  The  ex-Solicitor-General,  and  a  host  of 
dimmer  stars,  were  also  found  revolving  round  the  fane  of  science. 
The  ex-Solicitor,  it  may  be  mentioned,  was  the  only  representa- 
tive of  the  late  Government  who  attended  the  Chamberlain 
demonstration  at  Inverness.  With  the  exception  of  Mr.  R.  U. 
Strachan,  he  was  the  only  member  of  the  Faculty  present.  But 
time,  and  I  do  not  doubt,  your  space  would  fail  to  exhaust  all 
this  kind  of  vacation  "  chat." 

I  shall  only  add,  for  the  benefit  of  their  old  class  friends,  who 
are  doubtless  scattered  far  and  near,  that  several  old  law-prizemen 
have  lately  "  fallen  on  their  feet."  Mr.  Duncan,  who  used  to  be 
with  Miller  &  Lindsay,  is  now  senior  partner  in  one  of  the  first 
firms  in  Ross-shire, — Mr.  Smith,  his  partner,  a  well  known 
"institution"  in  Dingwall,  having  recently  died.  Mr.  M'Isaac, 
one  of  the  best  conveyancers  whom  Prof.  Tytler  has  turned  out, 
has,  through  the  sudden  death  abroad  of  Mr.  David  Forsyth,  the 
well-known  Town-clerk  of  Elgin,  been  assumed  partner  of 
Forsyth  &  Stewart  of  that  town,  along  with  Mr.  Forsyth, 
junior,  who,  until  his  father's  death,  was  in  the  office  of  Messrs. 
Boyd,  Jameson  &  Kelly,  W.S.  Mr.  Scott,  who  took  several 
first  places  a  few  years  ago,  has  been  assumed  a  partner  by  Mr. 
Macdonald  of  Aberdeen.  These  instances  show,  amongst  other 
things,  that  country  practice  must  be  looking  up,  and  that  talent 
is  no  longer  confined  to  the  large  centres. 
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THE  LAW  OF  "  PACTIONAL  RENT  "  in  AGRICULTURAL 

LEASES. 
II. 

We  shall  now  consider  how  far  the  landlord  s  right  to  enforce 
the  obligation  to  pay  additional  pactional  rent  for  miscropping  is 
extinguished  (1)  by  implied  discharge  of  the  additional  rent 
consequent  upon  the  landlord  s  acceptance  of  the  ordinary  rent 
without  reservation ;  and  (2)  by  his  acquiescence  in  the  devia- 
tions from  the  prescribed  modes  of  cultivation. 

The  doctrine  of  the  constructive  or  presumed  discharge  of 
additional  rent  which  has  been  applied  by  our  Courts  may  be 
laid  down  in  a  propositional  form  as  follows : — Where  a  receipt 
for  the  ordinary  rent  is  granted  to  the  tenant  without  making 

any  reservation  of  a  claim  for  additional  rent,  the  landlord  will 
be  held  to  have  waived  his  right  to  exact  any  such  additional 
rent  which  may  otherwise  have  become  exigible.  The  two 
leading  cases  illustrating  the  principle  were  both  noticed  in  our 
first  paper  in  connection  with  other  aspects  of  the  general 
question  —  Hunter  v.  Broadwood,  Feb.  3,  1854,  16  D.  441, 
26  Jur,  295  ;  and  Bavrd  v.  Mount,  Nov.  19,  1874,  2  R.  101. 

The  earlier  case  is  not  so  fully  reported  as  could  be  desired, 
either  in  Dunlop  or  in  the  Jurist.  Both  reports  seem  to  leave 
out  many  details  which  would  probably  have  helped  us  in  our 
examination.  An  additional  rent  of  £5  was  stipulated  in  the 
lease  for  each  acre  miscropped.  There  was  no  specific  rotation 
of  crops  laid  down,  but  there  were  certain  prohibitions,  and  the 
alleged  contraventions  were  spread  over  the  last  four  years  of  the 
lease.  The  rents  were  discharged  by  means  of  pass-books 
between  landlord  and  tenant,  debiting  the  latter  from  time  to 
time  with  the  rents  as  they  fell  due,  and  then  crediting  him  with 
his  payments  as  he  made  them.  In  the  case  of  three  of  the  mis- 
cropping  years,  the  ordinary  rent  had  been  marked  as  adjusted, 
without  any  reservation  of  additional  rent  or  claim  for 
contravention  of  the  lease ;  but  in  the  case  of  the  fourth  year, 
there  was  such  a  reservation.  It  was  held  that,  except  for  the 
last  year,  the  landlord  was  barred  from  making  any  claim  for 
additional  rent, 
hthe  later  case,  there  were  positive  regulations  as  to  cropping, 

under  the  sanction  of  an  additional  rent  of  £10  per  acre  during 

«  h 
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the  last  year  of  the  lease,  and  of  £5  per  acre  in  any  of  the 
previous  years.  The  clauses  in  the  lease  dealing  with  deviations 
from  the  prescribed  system  of  cultivation  seem  to  have  been  of 
unusual  stringency,  as  will  appear  from  the  following  quotation : 
— "  And  the  said  additional  rent  shall  not  be  considered  penal,  or 
"  be  subject  to  modification,  but  shall  in  each  case  be  deemed  the 
"  actual  agreed-on  rent  or  value  to  be  paid  by  the  tenant  for  the 
"  benefit  to  be  derived  from  the  deviation;  and  even  though  there 
"  be  consent  by  the  proprietor  or  his  factor  to  the  departure  from 
"the  rotation,  the  additional  rent  shall  nevertheless  be  paid, 
"nothing  liberating  the  tenant  but  the  written  consent  of  the 
"proprietor  or  his  factor  agreeing  in  explicit  words  to  the 
"  departure  without  payment  of  extra  rent ;  and  the  additional 

rent  shall   in  all  cases   be   payable  at  the  same  terms  as  the 

ordinary  rent  before-stipulated  as  aforesaid,  commencing  the 
"  first  term^s  payment  of  such  additional  rent  at  the  first  of  these 
"  terms  after  reaping  the  crop  of  the  year  in  which  a  departure 
"  shall  take  place ;  and  it  shall  continue  to  be  paid  year  by  year 
"  so  long  as  the  deviation  shall  subsist."  The  additional  rent  was 
claimed  for  the  last  three  years  of  the  lease,  and  the  tenant  pled 
in  defence  that  the  half-yearly  receipts  granted  by  the  landlord 
for  the  ordinary  rents  of  the  two  earlier  years  (which  contained 
no  reservation  of  the  additional  rent  or  other  claim)  operated  as 
a  discharge  of  the  additional  rents  for  these  years,  even  supposing 
the  landlord  could  establish  his  right  to  them  on  other  grounds. 
The  rent  for  the  last  year  had  not  been  settled.  There  were  other 
pleas  urged  in  defence,  on  the  groimd  of  raora  and  acquiescence 
applicable  to  the  whole  period  during  which  the  miscropping  was 
alleged  to  have  taken  place ;  but  these  were  departed  from  when 
the  case  reached  the  Inner  House,  and  the  tenant  conceded  the 
landlord's  right  to  additional  rent  for  the  last  year.  The  decision 
of  the  Court  was,  that  the  rents  having  been  regularly  paid  and 
settled,  and  receipts  granted  therefor,  the  landlord  was  barred  by 
such  payment  and  settlement  from  insisting  in  the  claim  for 
additional  rent. 

The  judgments  in  both  of  these  cases  were  unanimous,  and  the 
result  was  arrived  at  apparently  without  much  hesitation.  At 
the  same  time,  the  judges  were  by  no  means  at  one  as  to  the  real 
principle  underlying  the  decision,  and  it  is  interesting  to  notice 
the  different  raiiones  decidendi  in  both  cases. 

The  leading  judgment  in  Hunter  v.  Broadwood  was  delivered 
by  the  Lord  President  (McNeill),  who  apparently  hesitated  to 
assent  to  the  proposition  that,  in  all  cases  and  under  all 
circumstances,  an  unreserved  receipt  for  ordinary  rent  would  be 
held  to  discharge  additional  rent,  but  seemed  rather  to  base  his 
opinion  on  the  ground  that,  under  the  lease,  the  tenant  was  taken 
bound,  if  required,  to  make  an  annual  report  to  the  landlord  as 
to  the  system  of  cultivation  he  proposed  to  follow,  and  that  the 
landlord  had  not  availed  himself  of  this  means  of  ascertainin 
how  the  lands  were  being  laboured.  "  In  that  state  of  matters, 
the  Lord  President  continued,  "  it  appears  to  me  that  a  series  of 
"  settled  accounts,  without  a  reservation  for  any  additional  rent, 
"  precludes  the  landlord  from  going  back  for  additional  rent  for 
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"those  years  for  which  he  has  settled  the  rent."  It  was  on  some- 
thing like  the  same  ground  that  Lord  Deas  went  in  the  ease  of 
Bidrd  V.  Mount  "It  is  quite  reasonable,"  said  his  Lordship, 
"that  the  landlord,  who  has  every  opportunity  of  seeing  and 
"knowing  what  is  going  on  on  an  agricultural  farm,  should  not 
"be allowed  to  go  back  on  the  receipts  he  has  granted  for  the 
'full  rent  of  a  particular  crop  and  year.  It  does  not  follow  that 
"the  same  principle  would  apply  to  a  mineral  lease,  where  the 
"landlord  has  not  the  same  opportunity  of  observation." 

In  both  of  these  dicta,  the  principle  of  acquiescence  in  the 
deviation  seems  to  be  mixed  up  with  that  of  the  implied 
discharge  of  the  additional  rent.  In  other  words,  it  was  only 
where  there  was  something  like  tacit  homologation  on  the  part 
of  the  landlord  that  an  unreserved  discharge  of  the  ordinary 
rent  would  be  held  as  a  waiver  of  his  claim  for  pactional  rent. 
That  this  idea  was  not  shared  in  by  all  the  judges  is,  we  think, 
shewn  by  the  following  remarks  of  Lord  Robertson,  in  giving 
his  opinion  in  the  earlier  of  the  two  cases : — "  I  do  not  think  an 
"averment  of  knowledge  is  necessary  here.  The  landlord  takes 
"the  rent  regularly.  Is  it  competent  for  him  now  to  turn  round 
"and  say — *  I  should  have  settled  the  other  way '  ?  I  apprehend 
"that  is  out  of  the  question.  Therefore,  on  the  principle  of 
"discharge,  not  acquiescence,  I  think  the  landlord  is  barred." 
(Jurist  Report,  p.  298). 

What  seemed  to  be  a  new  viediwm  ccrncludendi  was  introduced 
into  the  later  case  by  Lords  Ardmillan  and  Gifford.  It  is  true 
that  the  latter  judge,  who  disposed  of  the  case  in  the  Outer  House 
as  Lord  Ordinary,  placed  little  reliance  in  the  tenant's  plea  of 
implied  discharge,  but  decided  against  the  landlord  in  toto, 
disallowing  even  his  claim  for  the  additional  rent  of  the  last  crop, 
on  the  general  ground  that  his  demand  being  of  a  "  highly  penal 
"nature,"  it  was  strict^  juris,  and  that  on  a  consideration  of  the 
^hole  structure  of  the  lease  and  the  evidence  adduced,  the  alleged 
niiscropping  had  not  been  established.  His  Lordship  deals  as 
follows  with  the  defence  of  implied  discharge : — "  There  is  some 
"  force  in  the  defender's  plea  founded  on  the  discharges  for  rent. 
"  No  doubt,  the  landlord's  mere  silence  or  not  stating  objection 
"would  not  be  enough;  but  seeing  that  the  penal  rent  is  due 
'  year  by  year,  and  was  not  reserved  when  the  ordinary  rent  was 
"j'eceived  and  discharged,  each  discharge  may  fairly  imply  a 
"passing  from  the  penal  claim."  It  will  be  observed  that  in  this 
^^  the  additional  rent  was  stipulated  to  be  paid  at  the  same 
^nns  as  the  ordinary  rent,  and  Lord  Gifford  lays  stress  on  this 
'act.    Lord  Ardmillan  expresses  the  same  idea  more  distinctlv. 

A  am  of  opinion,"  says  his  Lordship,  "  that  since  the  pactional 
"J^nt  is  due  and  payable  at  the  same  time  as  the  ordinary  rent,  a 

*^ipt  for  the  year's  rent  is  a  discharge  of  the  whole."  In  the 
^  o!  Hunter  v.  Broadtvooil,  it  does  not  appear  from  either  of 
*he  reports  that  the  lease  specified  any  term  of  payment  for  the 
^ditional  rent;  but  if  such  was  the  fact,  the  question  arises, 
'^^ppose  the  additional  rent  be  made  payable  at  a  different  term 
''^ni  the  ordinary  rent,  or  if  there  be  no  definite  term  specified, 
^^uld  the  case  of  Baird  v.  Mount  be  held  to  have  settled  the 
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point,  even  in  the  absence  of  such  a  degree  of  acquiescence  on 
the  part  of  the  landlord  as  seems  to  have  been  relied  on  by  at 
least  certain  of  the  judges  in  Hunter  v.  Broadwood  ?  If  a  case 
were  to  arise  wanting  both  elements  of  the  implied  acquiescence 
of  Hunter  v.  Broadwood,  and  of  the  simultaneous  terms  of 
payment  of  Baird  v.  Mount,  would  the  question  be  considered  an 
open  one  ?  Would  it  be  held  as  ruled  by  one  or  other  or  both  of 
these  judgments  ? 

These  are  questions  deriving  little  light  from  any  of  the 
expressions  of  judicial  opinion  to  which  we  have  referred.  It  is 
possible,  however,  they  may  come  up  for  solution  now  that  recent 
legislation,  as  we  hinted  in  our  la.st  paper,  will  probably  result  in 
the  more  stringent  enforcement  of  pactional  rents;  and  the 
development  of  the  principle  will  undoubtedly  be  watched  with 
interest. 

Before  we  leave  the  subject  of  implied  discharge,  reference  may 
be  made  to  the  case  of  Lamb  v.  MitchelVs  Trtbutees,  Feb.  23, 1883, 
10  R.  640,  for  the  purpose  of  shewing  that  the  two  leading  cases 
we  have  been  examining  were  recognised  as  having  conclusively 
established  the  principle,  where  the  terms  of  payment  of  the 
ordinary  and  the  additional  rents  were  contemporaneous.  In 
that  ca.se,  the  demand  of  the  landlord  was  limited  to  the  last 
two  years  of  the  lease,  although  the  miscropping  had  been  of 
much  longer  duration,  admittedly  because  of  the  acceptance  of 
the  ordinary  rent  without  reservation.  The  issue  between  the 
parties  turned  on  the  landlord's  acquiescence  in  the  deviations, 
ajid  the  case  will  be  noticed  as  the  most  recent  authority 
respecting  the  doctrine  which  we  are  now  briefly  to  touch  on. 

Little  mils  to  be  said  in  considering  the  question  as  to  how  far 
the  landlord's  right  to  claim  pactioned  rent  is  barred  by  acquies- 
cence on  his  part  in  the  tenant's  deviations  from  the  prescribed 
system  of  cultivation.  The  cases  on  this  branch  of  the  subject 
involve  little  more  than  the  application  to  varying  circumstances 
of  the  general  principle  of  law  that,  where  one  person  knowingly 
permits  another  to  do  what  he  may  prevent,  it  will  be  held  that 
conventional  permission  has  been  granted  for  its  performance, 
and  the  first  party  will  not  afterwards  be  entitled  to  object. 
There  must,  of  course,  be  actual  knowledge  on  the  part  of  the 
landlord,  and  this  knowledge  must  be  distinctly  averred,  in  order 
to  entitle  the  tenant  to  an  issue  of  acquiescence.  This  was  one  of 
the  points  decided  by  the  case  of  Hunter  v.  Broadwood  (sup.), 
where  an  averment  to  the  effect  only  that  the  landlord  had 
the  mean^  of  knowledge  was  held  insufficient. 

The  leading  cases  on  the  subject  of  acquiescence  are  the 
following:— MMe/'  v.  Lord  Gwydir,  3  S.  65,  aflT.  2  W.  &  S.  52; 
Mui^ay'a  Ti-uatees  v.  Gordon,  Feb.  26, 1806,  Hume  823,  Fac.  Coll. 
1801-7 ;  Taylm^  v.  Dufs  Ti^ustees,  Jan.  13,  1869,  7  Macph.  351, 
41  Jur.  205 ;  and  Lamb  v.  MitcheWa  Trustees  (sup).  These 
decisions  may  be  studied  as  shewing  what  amount  of  homologation 
or  assent  is  required  in  order  to  justify  the  Court  in  giving  effect 
to  the  plea  of  acquiescence ;  but  as  each  case  depends  on  its  own 
special  facts,  it  is  not  necessary  for  us  to  examine  them  in  detail, 
and  it  would  be  fruitless  to  attempt  to  formulate  anything  like  a 
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general  principle  applicable  under  varying  circumstances.  It 
will  therefore  suffice,  that  we  draw  attention  to  a  single  point 
illustrated  in  each  of  the  two  later  cases. 

Notwithstanding  the  rule  of  law  that  a  verbal  contract  cannot 
override  a  written  one,  it  is  quite  competent  to  prove  the  fact  of 
acquiescence  by  parole  testimony;  and  in  Taylor  v.  Duff*s  Ti^uateea 
the  distinction  was  pointed  out  between  the  landlord's  assent  to 
an  alteration  in  the  system  of  management  involved  in  his 
acquiescence  where  the  tenant's  deviations  have  been  actually 
carried  out,  and  a  verbal  contract  modifying  the  regulations 
embodied  in  a  written  lease  not  followed  by  actual  deviation.  In 
the  latter  case,  a  mere  verbal  contract  would  not  be  binding  on 
the  landlord  in  rebus  integi^;  in  the  former,  the  assent  or 
homologation  by  the  landlord  of  actual  deviations — if  it  could 
properly  be  called  a  verbal  contract — is  one  validated  by  rei 
interventua. 

In  the  case  of  Lamb  v.  MifcheWa  Trustees,  the  Lord  President 
(Inglis)  laid  down  an  important  principle.  Where  a  tenant 
deviates  from  a  positive  system  of  cultivation  prescribed  in  the 
lease,  the  deviation  may  be  of  such  a  nature  aa  to  essentially  alter 
the  system — as,  for  example,  the  conversion  of  a  six-shift  into  a 
five-shift  rotation.  In  that  event,  the  homologation  of  the 
original  act  by  which  the  system  is  thrown  out  of  joint,  imports 
aquiescence  in  all  its  consequences ;  that  is  to  say,  if  it  can  be 
shewn  that  a  deviation,  not  itself  specially  assented  to,  was  part 
of  the  altered  system  of  management  consequent  upon  a  deviation 
which  was  assented  to,  the  acquiescence  will  be  held  as  covering 
the  later  deviation. 


CONSTRUCTIVE  CONVERSION. 

To  the  non-legal  mind  the  title  of  this  article  would  probably 

convey  no  intelligible  idea,  or  one  far  apart  from  its  true  meaning. 

To  the  lawyer,  however,  it  indicates  a  legal  principle  governing 

unportant  interests  in  the  law  of  testate  succession,  the  recent 

development   of   which,  though   perplexing,  is   interesting   and 

instructive. 

When  a  truster,  disposing,  mortis  causa,  of  property  consisting 
P^ly  of  heritage  and  partly  of  moveables,  directs  his  trustees 
^\  executors  to  apportion  it  among  a  number  of  beneficiaries,  are 
"is  directions  such  as  to  require  for  their  due  execution  the 
conversion  (which,  if  operated,  takes  place  by  the  terms  of  the 
J'rill  and  at  the  death  of  the  testator)  of  what  was  heritable  estate 
P  Ws  person  into  moveable  estate  in  the  persons  of  his  successors? 
^  the  question  which  the  course  of  recent  decisions — which  we 
Pn)p08e  to  pass  briefly  in  review — has  attempted,  not  quite  satis- 
fJWJtorily,  to  answer,  and  which  towards  the  close  of  the  last 
^^ion  received  its  latest  addition.  This  case  (Sheppard's  Trustees 
^'  Sheppard,  July  3,  1885,  12  R.  1193),  if  not  yet  definitively  dis- 
P^ing  of  the  possibility  of  further  disputes  on  a  question  which 
j8  eminently  one  of  circumstances  in  each  individual  case,  will  at 
least  take  rank  &s  a  leading  authority  on  the  subject. 
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That,  where  the  truster  has  expressly  directed  a  sale  of  his 
heritage,  such  a  direction  operates  actiml  and  not  constructive 
conversion,  has  long  been  a  fixed  proposition  in  our  law.  It  is 
in  the  construction  of  directions  to  trustees  which  fall  short  of 
an  express  injunction  to  sell  or  realise  that  difficulties  have 
arisen  calling  for  judicial  intei-pretations,  which  have  proved  not 
altogether  consistent. 

Every  argument  in  a  disputed  question  of  conversion  starts 
now  from  the  opinion  of  Lord  Westbury  in  BuchoTuin  v.  Avgus 
(4  Macph.  879).     This  famous  dictum  is  as  follows: — 

"Conversion  is  a  question  of  intention,  and  depends  on  the 
"  nature  and  effectof  the  directions  given  in  any  settlement  or  will. 
"  If  real  or  heritable  property  be  vested  in  trustees  upon  an  absolute 
"  and  unconditional  trust  for  sale,  either  declared  or  necessarily 
"  implied,  and  the  proceeds  of  such  sale  are  disposed  of,  there  is 
"  (in  the  quaint  phrase  of  the  English  law),  an  out  and  out  con- 
"  version  for  the  purposes  of  that  disposition ;  and  the  interest  of 
"  every  beneficiary  taking  under  the  disposition  is  of  the  nature 
"  of  personal  or  moveable  property.  But  if,  instead  of  an  absolute 
"  and  unqualified  trust  or  direction  for  sale,  the  right  to  sell  is 
"  made  to  depend  on  the  discretion  or  will  of  the  trustees ;  or  is 
"  to  arise  only  in  case  of  necessity ;  or  is  limited  to  particular 
"  purposes,  as,  for  example,  to  pay  debts  ;  or  is  not,  in  the  appro- 
"  priate  language  of  Lord  Fullerton  in  the  case  of  Blacklnim, 
"  *  indispensable  to  the  execution  of  the  trust ;'  then  in  any  of 
"  these  cases,  until  the  discretion  is  exercised,  or  the  necessity 
"  arises  and  is  acted  on,  or  after  the  particular  purposes  are 
"  answered,  or  if  the  sale  is  not  indispensable,  there  is  no  change 
"  in  the  quality  of  the  property ;  and  the  heritable  estate  must 
"  continue  to  be  held  and  transmitted  as  heritable.  These  prin- 
"  ciples  are  clearly  dedticible  in  Scotch  law  from  the  cases  of 
"  DuriCy  Patrick^  Blackburriy  Willi<zm^on,  and  Pearson,  which 
"  have  been  cited  at  the  bar." 

The  test  here  laid  down  of  finding  the  testator  s  intention  as 
to  the  character  of  his  succession — that  of  the  indispensability  to 
the  execution  of  the  trust,  or  the  reverse,  of  a  conversion  of 
heritage  into  moveable  estate — will  depend  mainly  on  three  things, 
namely,  (1)  the  terms  used  in  the  trust  deed,  (2)  the  nature  of 
the  heritable  property  to  be  apportioned,  and  (3)  the  number  of 
the  beneficiaries. 

As  observed  by  Lord  Young  in  SheppanVs  case,  this  kind  of 
question  does  not  arise  among  the  immediate  beneficiaries  under 
the  will,  but  only  when  one  or  more  of  them  have  died  before  the 
time  of  distribution  has  arrived,  and  the  question  arises  between 
two  sets  of  the  heirs  of  the  deceased  beneficiary — the  heir  in 
heritage  and  the  heirs  in  niohilibits.  The  observation  holds  good 
of  all  the  cases  which  we  propose  to  pass  under  review,  but  not  of 
some  of  the  earlier  ones,  usually  referred  to  as  "  the  revenue  cases," 
which  arose  out  of  disputed  claims  for  legacy  duty. 

The  facts  in  Buchanan  v.  Angiia  were  as  follows: — The  truster 
directed  his  trustees  to  "pay  over"  the  residue  of  his  estate  to  his 
brother,  Major  Smith,  and  his  sister,  Mrs.  Heugh,  who  both  sur- 
vived him,  equally  betwixt  them.     Major  Smith  died  intestate, 
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and  Mrs.  Heugh  was  his  heir-at-law  and  sole  next  of  kin. 
She  died,  leaving  a  settlement  disposing  of  her  whole  estate, 
but  without  having  made  up  any  title  by  service  or  other- 
wise to  Major  Smith's  share  of  their  brothers  heritable  estate. 
The  action  was  raised  against  her  trustees  by  a  cousin  german 
of  Major  Smith  and  Mrs.  Heugh,  who  claimed  one-half  of  the 
residue  of  John  Smith's  heritable  estate  on  the  ground  that 
it  never  vested  in  Mrs.  Heugh,  but  remained  in  hcereditate 
j(u^te  of  Major  Smith,  and  had  passed  to  the  pursuer  as  his  heir- 
at-law  servecl  and  decerned  in  general.  The  defence  to  this 
claim  depended  on  the  answer  to  the  question  whether  the  right 
taken  by  Major  Smith  and  Mrs.  Heugh  to  the  succession  was  real 
or  personal.  The  deed  contained  a  power  to  the  trastees,  "  if 
"necessary,"  to  convert  the  heritable  estate  into  money.  The 
First  Division,  Lord  Ivory  halting  a  little,  found  an  intention  to 
convert  in  the  terms  of  the  deed,  and  Major  Smith's  interest  in 
Ws  brother's  estate  to  be  moveable  only.  When  regard  is  had  to 
the  terms  of  the  deed, — for  it  had  long  been  fixed  that  the  use  of 
the  word  "pay"  did  not  of  itself  imply  conversion,  but  was,  as 
Lord  Westbury  there  pointed  out,  merely  equivalent  to  "  transfer" 
or  "convey," — and  particularly  to  the  small  number  of  beneficiaries, 
the  decision  hardly  seems  reconcilable  with  the  principles  found 
by  Lord  Westbury  in  prior  cases,  and,  at  all  events,  not  with  the 
dictum  of  Lord  Fullei'ton,  and  its  reversal  excites  no  surprise. 
The  judgment  of  the  House  of  Lords  was  to  the  effect  that  "  the 
"one  just  and  pro  indiviso  equal  half  of  the  residue"  of  John 
Smith's  estate  provided  for  Major  Smith  had  never  vested  in  Mrs. 
Heugh,  and  remained  in  hcereditate  jacente  of  Major  Smith. 

Let  us  endeavour  briefly  to  trace  the  subsequent  progress  of 
the  question  which  culminated  in  an  equal  division  of  opinion  in 
the  Second  Division  on  the  first  hearing  of  Sheppard'a  case, 
necessitating  a  re-hearing  and  decision  by  seven  judges.  The 
next  case  {Soagv.  Walkinshaw,  10  Mttcph.  872)  occurred  in  1872. 
The  report  is  a  short  one.  The  truster  there  directed  his  trustees 
to  sell  certain  heritable  property,  consisting  of  a  shop  which  he 
then  possessed,  and  to  "divide"  the  residue  equally  among  seven 
beneficiaries.  He  acquired  some  other  house  property  between  the 
date  of  the  deed  and  his  death.  The  question  was  thus,  of  course, 
imited  to  the  later  property  only.  The  Court  was  of  opinion 
that  conversion  of  this  property  was  operated,  on  the  ground  that 
it  was  necessary  to  carry  out  the  provisions  of  the  trust  deed, 
combined  with  the  express  direction  to  sell  the  earlier  property. 
The  existence  of  this  direction,  as  raising  the  presumption  of  an 
intention  in  the  mind  of  the  testator  that  the  other  should  be  sold 
also,  makes  the  case  a  less  pure  example  of  the  question  than 
most  of  the  others.  The  opinions  are  very  short,  and  the  case 
does  not  seem  to  have  been  made  the  object  of  very  deep  con- 
sideration by  the  Court. 

Another  set  of  circumstances  presented  themselves  for  adjudi- 
cation in  the  following  year  (FotheHngham^s  Trustees,  11  Macph. 
S^)  before  the  same  oench.  The  direction  there  was,  after  the 
expiry  of  certain  liferents,  to  "  divide  "  the  estate  into  nine  equal 
shares,  and  to  "dispone,  assign,  and  pay  over"  one  of  these  to  each 
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of  nine  beneficiaries.  Power  was  given  to  the  trustees,  after  the 
liferents  were  satisfied,  to  sell  the  heritage,  should  they  be  of 
opinion  that  such  was  "  advisable  for  more  effectually  carrying 
"  the  purposes  of  the  settlement  into  execution."  The  estate  to 
be  divided  consisted  entirely  of  house  property.  After  the  life- 
rents had  expired,  the  beneficiaries  called  on  the  trustees  to  sell 
the  property  in  order  that  the  claims  of  certain  creditors  of  the 
deceased  who  were  urgent  might  be  satisfied.  The  Court  held 
that  conversion  was  operated  on  the  ground  of  the  number  of 
beneficiaries.  Said  the  Lord  Justice-Clerk — "A  division  of  the 
"  trust  property  into  eight  shares  is  substantially  impossible 
"  without  a  sale."  Lord  Cowan — **Apro  indiviso  conveyance  of 
"  the  property  to  the  nine  children  will  not  meet  the  directory 
"  words."  Lord  Neaves — "  The  primary  direction  is  to  divide ; 
"  there  is  not  to  be  a  general  conveyance  pt^o  indiviso.  Where  the 
"  number  of  persons  among  whom  the  property  is  to  be  divided 
"  is  large,  it  becomes  practically  impossible  to  allow  it  to  retain 
"  its  heritable  state.  In  the  case  of  Buchanan  there  were  only 
"  two  beneficiaries.  Division  among  two  is  always  easy.  Accord- 
"  ing  to  the  old  Saxon  rule,  *one  deals  and  the  other  wales,'  which 
"  always  ensured  a  fair  division  among  two.  But  to  divide  a 
"  number  of  heritable  properties  like  these  among  nine  is  quite 
"  impracticable." 

The  question  was  thus  coming  to  be  whether,  where,  from  the 
nature  of  the  heritable  subjects  and  the  number  of  the  bene- 
ficiaries, actual  corporeal  division  of  them  was  impracticable,  the 
instruction  to  divide  could  be  carried  out  by  a  pro  indiviso  con- 
veyance to  them  as  a  whole;  and  the  tendency  of  decision 
subsequent  to  BiuchaTiun  v.  Angus  has  hitherto  been  to  put 
asiie  the  latter  alternative  in  favour  of  conversion. 

The  next  two  opportunities  of  considering  the  question  were 
afforded  the  other  Division  in  the  cases  of  Avid  v.  Anderson, 
Dec.  8,  1876,  4  R.  211,  and  Hogg  v.  Hamilton,  ib.  845.  In  the 
former  of  these  cases  the  testatrix,  whose  heritable  estate  was 
composed  of  house  property  in  Glasgow,  conferred  on  her  trustees 
power  to  sell  the  heritable  subjects,  "  or  to  borrow  money  on  the 
"  security  of  them,  or  to  apportion  and  divide  the  same  among 
"  my  children  after  named,  as  they  may  think  proper  or  be 
"  advised."  After  providing  for  certain  legacies,  she  directed 
them  to  hold  the  residue  of  her  estate  in  trust  for  her  six 
children.  The  report  contains  only  two  opinions,  those  of  the 
Lord  President  and  Lord  Deas,  the  former  of  whom  said — **  It  is 
"  quite  plain  to  me  what  was  in  the  mind  of  the  testatrix  here. 
"  The  heritable  property  shall  be  apportioned  or  divided  as  the 
"  trustees  may  think  proper  or  be  advised.  It  has  been  main- 
"  tained  that  the  only  way  of  dividing  it  was  to  find  as  many 
"  subjects,  all  of  equal  value,  as  there  are  parties,  and  give  one  to 
"  each  party.  But  that  contention  is  quite  a  false  and  mistaken 
"  one.  If  the  trustees  were  to  proceed  to  a  division  they  would 
"  find  many  better  ways  than  that.  They  might  frame  a  scheme 
"  of  division,  or  they  might  convey  the  whole  estate  pro  infidiviso, 
"  to  the  whole  parties.  ...  I  think,  then,  it  is  left  to  the 
"  trustees  to  apportion  and  divide  the  estate  va  forma  specifica. 


THE  SCOTTISH   LAW   REVIEW.  169 

"  How  this  is  to  be  done  is  left  to  their  discretion."  The  latter 
points  out,  as  one  alternative  way  of  apportioning  the  heritage  in 
foimia  specifica  to  that  of  conveying  it  pro  indimso,  that  the 
trustees  might  have  exercised  their  power  of  borrowing,  and 
used  the  money  to  equalise  the  shares  of  the  heritable  estate. 

In  Hogg  v.  Hamilton'  the  truster  left  moveable  estate  to  the 
value  of  about  half  the  heritage,  the  latter  consisting  of  a  villa  and 
a  tenement  of  workmen's  houses.  The  directions  were  to  divide  the 
residue  equally  among  his  four  unmarried  sisters.  There  was  a 
power  of  sale  given,  each  sister  in  order  of  seniority  having  a  pre- 
emption at  a  valuation.  The  eldest  sister  was  the  only  accepting 
trustee.  They  (all  four  surviving)  at  once  divided  the  moveables 
among  them  and  posseased  the  heritage  in  common,  the  trustee 
drawing  the  rents  and  dividing  them  until  her  death,  after  which 
the  administration  was  carried  on  by  two  other  trustees  who  had 
been  assumed  by  her.  During  her  lifetime,  on  the  occasion  of  the 
marriage  of  one  of  the  younger  sisters,  a  valuation  of  the  property 
was  made,  and  a  fourth  of  the  valued  amount  was  paid  to  the 
married  sister  &s  her  share,  and  a  deed  was  executed  by  all  of  the 
four,  by  which  the  married  one  granted  a  discharge  for  the  sum 
paid  to  her  as  in  full  of  her  share  of  the  heritage,  and  conveyed 
to  them  and  their  heirs  all  her  right  in  her  brother's  heritable 
and  moveable  estate.  The  case  is,  no  doubt,  peculiar  in 
respect  of  this  transaction  among  the  beneficiaries,  and  the 
specialty  had  an  effect  in  the  judgment  of  the  Court.  The 
Lord  President,  Lord  Deas,  and  Lord  Mure  held  that  there 
had  been  no  conversion,  while  Lord  Shand  concurred  in 
the  result  on  a  different  ground,  holding  that  there  had 
been  conversion  in  the  first  place,  but  that  the  actings  i>f 
the  beneficiaries  with  the  estate  had  operated  re-conversion. 
The  best  opinion  is  that  of  Lord  Deas,  in  the  course  of  which 
he  expresses  approval  of  the  decision  of  the  Second  Division 
in  FotkeAngham's  TruAteeSy  as  required  by  the  special  circum- 
stances of  the  case,  rendering  execution  of  the  trust  practically 
impossible  without  a  sale.  He  then  quotes  the  concluding  part  of 
the  passage  from  Lord  Westbury  s  dictum  as  the  best  exposition 
of  the  law  of  the  subject,  and  rests  his  judgment  on  the  fact 
that  no  necessity  for  a  sale  had  emerged  in  the  circumstances  of 
the  trust,  as  affording  a  ground  for  inferring  that  it  was  not 
indispensable.  In  his  dissent  from  this  ground  of  judgment,  Lord 
Shand  proceeds  on  the  nature  of  the  heritable  property  as  affecting 
the  practicability  of  division  in  forma  specifica — "Everything 
"  depends,"  he  says,  **  on  the  nature  of  the  subject  and  the  number 
"  of  the  beneficiaries.  When  a  truster  leaves  two  properties,  a 
"  villa  and  a  garden,  and  a  block  of  workmen's  houses,  to  be  divided 
"  among  four  people,  it  can  hardly  be  suggested  that  they  are  to 
"  be  divided  in  forma  specifica.  The  exercise  of  the  power  of  sale 
"  seems  to  be  indispensable  for  the  execution  of  the  trust,  unless, 
"  indeed,  the  parties  enter  into  some  special  arrangement,  such  as 
"  here  occurred,  and  so  avoid  a  sale." 

The  next  case  (Baird  v.  Watson,  Dec.  8,  1880,  8  R.  233)  brings 
us  back  again  to  the  Second  Division  and  conversion.  The  testator 
directed  his  residue  to  be  paid  and  conveyed  equally  to  and  among 
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his  four  children.  For  this  purpose  he  conferred  on  his  trustees 
all  "  requisite"  powers,  and  among  them  that  of  sale.  The  estate 
consisted  of  land  to  the  value  of  £2300;  feu-duties,  £8600; 
heritable  bonds,  £5350 ;  and  personal  estate,  £4350.  The  Court 
held  that  the  succession  was  moveable.  The  opinions  are  short 
and  unsatisfactory.  Lord  Gittbrd  bases  his  on  the  complex  nature 
of  the  heritable  estate.  The  Lord  Justice-Clerk,  surely  by 
inadvertence,  gives  utterance  to  a  curious  fragment  of  opinion 
which  would  bring  about  conversion  whenever  a  power  of  sale  was 
given  in  the  trust  deed — "  He  gave  Ins  trustees  a  power  of  sale  in 
"  order  to  enable  them  to  carry  out  the  purposes  of  his  settlement, 
"  and  that  indicates  that,  in  his  opinion,  his  intention  could  not 
"  be  carried  out  without  this  power  of  sale." 

It  is  impossible  to  reconcile  this  decision  with  the  two  im- 
mediately preceding.  A  pvo  indiviHO  conveyance  would  have 
been  no  less  feasible  here  than  in  A  lUd,  where  there  were  also 
four,  and  in  Hogg,  were  there  were  six  beneficiaries  ;  nor  does  a 
scheme  of  division  seem  at  all  impracticable  from  the  nature  of 
the  estate,  as  the  various  properties  might  have  been  distribute<l 
in  portions  as  nearly  equal  as  practicable,  and  the  differences 
made  up  from  the  moveable  estate.  As  far  as  the  opinions  go, 
neither  of  these  alternatives,  both  suggested  by  the  two  previous 
cases,  seem  to  have  been  entertained  by  the  bench. 

The  circumstances  of  the  next  case  {Duncans  Trustees  v. 
Tlkoiii,  March  16,  1882,  9  R.  731)  are  well  stated  in  the  rubric  of 
the  case  as  follows : — "  A  testator  conv^jyed  specially  certain 
"heritable  subjects,  and  also  generally  any  other  heritage  he 
"might  die  possessed  of,  and  his  whole  moveable  estate,  to 
"trustees,  for  his  children  in  life-rent,  and  their  children  per 
"  capita  and  not  per  stirpes  in  fee,  subject  always  to  an  annmty 
"  in  favour  of  his  widow,  during  whose  life,  as  well  as  those  of 
"  his  whole  children,  and  the  survivor  of  them,  the  trust  was  to 
"subsist.  On  the  expiry  of  the  life-rents  and  annuity,  the 
"  trustees  were  directed  to  denude  in  favour  of  the  persons  who 
"  should  then  have  right  to  the  trust  estate.  No  power  of  sale 
"  of  the  heritage  specially  conveyed  was  given,  but  there  was  a 
"power  of  sale  of  the  heritage  generally  conveyed,  with  the 
"  direction  to  invest  the  proceeds,  as  well  as  the  whole  moveable 
"  funds,  in  heritage,  or  in  heritable  security."  The  trust  lasted  for 
fifty  years,  and  when  the  final  distribution  came  to  be  made,  the 
beneficiaries  entitled  to  share  numbered  fifty-two.  The  heritable 
property  consisted  of  a  villa  residence  and  some  other  house 
property  in  difierent  parts  of  Edinburgh.  The  Lord  Ordinary, 
having  regard  to  the  weight  given  in  Boag,  Fotheringham, 
and  Bailed,  and  in  an  obiter  diet  am  of  the  Lord  Justice-Clerk 
in  Nairn's  Ti-ivstees  (Nov.  10,  1877,  5  R.  128,)  "to  the  element  of 
"  diflSculty,  if  not  impossibility,  of  dividing  a  trust  estate,  consist- 
"  ing  of  heritable  subjects,  equally  among  many  persons  otherwise 
"  than  by  converting  the  same  into  money,"  found  that  the 
truster  s  heritable  estate  was  moveable  quoad  his  succession. 

It  sounds  like  a  bad  joke  to  say  that  the  tribunal  which  found 
the  impracticability  of  dividing  among  seven  beneficiaries  in 
Boag,  among  nine  in  FotheHngham,  and  among  four  in  Baird, 


THE   SCOTTISH   LAW   REVIEW.  171 

conclusive  as  to  the  respective  testators*  intentions  to  change  the 
quality  of  their  successions  from  heritable  to  moveable,  should 
have  found  no  conversion  requisite  where  the  problem  was  to 
divide  among  fifty-two !  But  veriini  est  quia  incredUnle,  The 
interlocutor  was  reversed,  though  with  a  distinct  expression  of 
hesitation  on  the  part  of  the  Lord  Justice-Clerk.  The  ground  of 
judgment  given  was  the  direction  U)  re-invest  in  heritable  property, 
which  they  held  to  show  an  intention  on  the  truster's  part  to 
make  the  whole  succession  heritable,  and,  according  to  Lord  Young, 
to  amount,  "  as  nearly  as  possible,"  to  a  direction  to  that  effect. 
Ginng  all  due  weight  to  this  specialty,  the  burden  which  is  laid 
on  it  of  justifying  this  reversal  of  policy  in  principle  is  too  great 
for  it  to  bear. 

The  last  of  the  series  before  the  question  went  to  the  seven 
judges  was  Aitken  v.  Miinro,  decided  in  the  First  Division  on 
July  6,  1883  '(10  R.  1097).  In  that  case  the  truster,  after  con- 
veying his  whole  estate  to  tinistees,  conferred  on  them  "  the  most 
"  ample  powers  which  any  proprietor  whatever  can  possess  and 
"  enjoy "  in  the  sale  and  disposal  of  lands  and  heritages,  with 
power  to  convert  the  whole  estate  into  money,  with  the  exception 
of  the  house  then  occupied  by  him,  which  was  to  be  retained  as 
a  life-rent  residence  for  his  widow.  Power  was  also  given  to 
the  trustees  to  hold  the  heritage,  if  they  should  think  fit,  until 
the  widow  s  death.  An  annuity  was  further  provided  for  her, 
and  the  trustees  were  empowered  to  hold  heritage  sufficient  to 
secure  it.  The  residue,  including  the  property  which  might  be 
so  retained  and  the  widow\s  residence,  was  to  be  divided  equally 
among  his  eleven  children.  The  property  consisted  of  houses  in 
Glasgow  and  Greenock.  The  widow  survived  for  upwards  of 
fifty  years,  during  which  time  all  the  property  had  been  sold  by 
the  trustees,  except  the  widow's  residence  and  some  houses  re- 
tained to  secure  her  annuity.  It  was  as  to  the  nature  of  this 
property  that  the  question  arose  after  her  death,  in  the  form  of  a 
multiplepoinding  raised  by  the  trustees,  and  in  which  claims 
were  lodged  by  the  heirs-at-law  of  two  deceased  daughters  of 
the  testator,  on  the  ground  that  their  mother's  interest  in  their 
grandfather's  estate  was  heritable.  The  Court  ranked  these 
claimants  in  terms  of  their  claims.  The  Lord  President  laid 
stress  on  the  fact  that  no  necessity  for  selling  had  arisen  during 
a  trust  administration  of  fifty  years,  as  showing  that  it  was  not 
indispensable  for  the  execution  of  the  trust,  and  therefore 
applied  the  rule  of  Lord  Westbury.  Lord  Deas,  though  con- 
currmg,  found  a  stumbling-block  in  the  direction  to  retain  the 
widow's  residence  unsold,  and  the  power  to  retain  enough  to 
secure  her  annuity,  as  indicative  of  an  intention  in  the  mind  of 
the  testator — a  builder  by  tirade,  who  made  houses  for  sale, — 
that  all  the  property  should  ultimately  be  sold  as  necessary  for 
the  distribution  of  the  estate.  The  construction  to  be  put  on 
the  indispensability  of  sale  of  Lord  Westbury,  as  distinguished 
from  mere  convenience  in  the  administration  of  the  trust  is 
pointed  out  by  Lord  Mure: — "It  is  plain  that  in  cases  of  this 
"  sort  it  may  be  more  convenient,  where  there  are  several  bene- 
"tidaries,  that  the   estate  should   be  sold   and  divided,  rather 
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"  than  that  it  should  be  made  over  to  them  jyro  indiviso.  That, 
"  however,  is  a  mere  matter  of  convenience,  which  does  not  render 
"  sale  indispensable."  Lord  Shand  agrees  as  to  the  principle 
ruling  the  case,  quotes  Duncan's  Trvstees  as  the  strongest  in- 
stance of  its  application,  and  but  for  which  he  would  not  have  seen 
his  way  to  that  conclusion  ;  but  so  strongly  is  he  impressed  with 
the  difficulty  of  the  situation  at  this  stage,  from  the  incon- 
venience and  impracticability  which  could  not  fail  to  be 
introduced  into  the  administration  of  many  trusts,  by  a  rigid 
enforcement  of  the  rule,  that  he  invokes  the  Hercules  of  legisla- 
tion as  a  deu8  ex  nfiacMna  to  pull  the  judicial  waggon  out  of 
the  mire  of  irreconcilable  decision  into  which  it  had  fallen. 

So  far,  then,  while  all  express  loyalty  to  Lord  Westbury,  the 
bench  of  the  First  Division  is  all  against  conversion,  and  that  of 
the  Second  all  for  it,  with  the  single  exception  of  Duncan's  Timstees, 
which  looks  like  a  changeling  child  surreptitiously  dyopped  into 
the  cradle  of  that  tribunal  by  some  wicked  fairy,  and  which,  after 
the  ways  of  such  creatures  in  story,  was  destined  to  grow  up  to 
the  sad  vexing  of  its  reputed  parents  when  the  question  next 
arose  before  them. 

And  now  we  have  got  at  last  to  Sheppard's  Trustees  (supra  eit.). 
The  truster  in  that  case  directed  his  trustees  to  convey  the  whole 
estate  to  his  widow  in  life-rent.     The  ultimate  distribution,  which 
was  dependent  on  the  occurrence  of  two  events — the  death  of  the 
widow  and  the  coming  of  age  of  the  youngest  of  the  testator's 
children — was  to  be  made  by  dividing  the  whole  residue  and 
conveying  it  to  the  children  equally  among  them.     The  deed  con- 
tained a  power  of  sale  in  such  way  as  the  trustees  might  consider 
most  advantageous.     There  was  also  a  power  given,  in  the  event 
of  the  life-rent  terminating  before  the  arrival  of  the  time  of  final 
distribution,  to  invest  at  their  discretion  any  ax^cumulation   of 
revenue,  among  other  things  named,  in  the  purchase  of  heritable 
property.     The  trust  subsisted  for  thirty-four  years,  when  the 
widow  died,  at  which  date  the  heritable  property  of  the  trust, 
consisting  of  various  subjects  in  different  parts  of  Edinburgh  and 
Fife,  was  of  the  value  of  £9000,  while  the  moveables  amounted 
to  £4000.     It  was  argued  at  the  bar  that  the  prax^tical  problem 
of  division  was  less  difficult  of  solution  here  than  in  any  other 
case  (except  Buchanan  v.  Angus),  where  conversion  had  been 
rejected,  for  the  number  of  beneficiaries  equalled  the  number  of 
heritable  subjects — there  being  five  of  each — and  there  was  plenty 
of  moveable  estate  which  might  be  utilised  in  equalising  diflfer- 
ences,  if  the  subjects  were  not  of  equal  values.     None  of  the 
judges  of  the  majority,  however,  which  decided  against  conver- 
sion, rested  their  judgment  on  that  ground,  but  on  the  general 
principle  of  the  non-indispensability  of  sale  to  the  execution  of 
the  testator  s  will,  that  being  the  criterion  to  be  regarded  as  now 
firmly  fixed  by  precedent.    The  following  passages  from  the  Lord 
President's  opinion  may  be  taken  as  the  authoritative  exposition 
of  the  law  as  it  now  stands: — "  Construing  these  words  literally 
"  [the  clause  directing  division],  it  seems  very  difficult,  if  not  im- 
"  possible,  to  divide  the  heritable  estate  in  specie;  and  there  can 
"  be  no  doubt  that  the  simplest  and  most  convenient  course  of 
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"  procedure  would  be  to  realise  the  whole  estate,  heritable  and 
"  moveable,  and  convert  it  into  money  for  the  purpose  of  equal 
"  distribution.  But  if  the  true  construction  of  the  deed  and 
"  the  history  of  the  trust  are  such  as  not  to  make  conversion 
"indispensable,  the  law  as  now  established  aflSrms  that  there 
"shall  be  no  conversion,  and  the  heritage  shall  be  conveyed 
"  to  the  beneficiaries  in  specie.  Such  conveyance,  except  in 
"  very  special  circumstances,  can  only  be  effected  by  a  convey- 
"  ance  to  the  whole  beneficiaries  as  joint-proprietors  pro 
"  indiviso.  If  the  question  thus  stated  were  open,  I  should  think 
"  it  worthy  of  very  serious  consideration.  But,  according  to  the 
"  state  of  the  authorities,  I  feel  myself  bound  to  pronounce  against 
"  conversion."  The  authorities  which  his  Lordship  mentions  are, 
of  course,  Bucha7ian,  along  with  A  vld  and  A  iiken.  The  dissentient 
minority  was  composed  of  the  Lord  Justice-Clerk  and  Lord  Yoimg. 
The  former  re-states  at  more  length  his  arguments  from  former 
decisions,  drawn  from  the  impracticability  of  transferring  the 
estate  in  specie,  either  by  apportionment  of  subjects  or  pro  indi- 
tjiso  conveyance.  The  adoption  of  the  former  alternative  would 
imply  a  power  in  the  trustees  to  determine  at  their  own  hand 
how  much  of  the  succession  of  each  beneficiary  should  be  heritable 
and  how  much  moveable.  Buchamin  was  not  a  safe  precedent 
where  there  were  more  than  two  beneficiaries,  and  where  the 
impracticability  of  specific  division  was  so  open  and  palpable  as 
not  to  be  presumed  to  have  been  in  the  mind  of  the  testator. 
Besides,  there  were  three  consistent  precedents  in  favour  of  con- 
version, while  the  decisions  which  were  the  other  way  contained 
opinions  of  hesitation  and  dissent.  How  much  stronger  would 
his  Lordship's  case  have  been  had  not  the  Division  whose  decisions 
he  relies  on,  after  straining  at  the  gnats  of  division  in  apecle  of 
Boag,  Fotheringham,  and  Baird,  swallowed — though,  it  must  be 
said,  with  a  wry  face  of  dubitation  on  his  own  part^the  camel 
of  Duncan' 8  Tmisteea?  That  case,  said  his  Lordship, was  decided 
on  specialties.  Lord  Yoimg  rejects  indispensability  as  the  criterion 
of  the  testator's  intention,  which  he  says  is  to  be  gathered  from 
the  terms  of  the  deed  and  whole  circumstances  of  tne  case,  and  is 
greatly  influenced  by  the  question  of  the  practicability  of  specific 
aivision,  and  that  the  intention  was  clear  there  that  he  meant  his 
trustees  to  realise  and  divide  the  money,  not  to  fling  the  heritable 
property  to  the  beneficiaries  in  a  lump,  and  say,  "divide  it 
"  among  yourselves." 

The  principle  formulated  by  Lord  Westbury  is  primarily  that 
which  has  always  been  held  to  rule  in  questions  of  testamentary 
interpretation,  namely,  to  find  what  the  testator  intended  to  be 
done  with  his  estate.  But  then,  in  a  question  of  constructive 
conversion,  his  Lordship  finds  the  key  to  that  intention  in  the 
answer  to  the  further  question,  whether  conversion  was  indispen- 
sable to  the  execution  of  the  trust.  The  Court  in  the  one  set  of 
decisions — the  non-conversion  ones — has  faithfully  confined  itself 
to  applying  the  key  provided  for  it  by  the  House  of  Lords,  and 
found  by  it  to  have  been  already  long  in  use  in  the  Court  of 
Session,  to  the  unlocking  of  the  door.  Li  the  conversion  cases, 
on  the  other  hand,  they  have  declined  to  use  the  key,  and  made 
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their  way  in  by  the  roof.  They  have  said  every  testator  must 
be  presumed  to  intend  that  his  succession  shall  be  apportioned 
among  the  objects  of  his  bounty  in  the  simplest  way, — that  way 
which  will  cause  the  least  trouble,  expense,  and  delay  to  all 
parties  concerned, — and  if  that  way  is  to  be  found  in  a  sale  of  the 
heritage,  he  must  be  held  to  have  intended  a  sale,  whether  or  not 
a  possible  means  can  be  found  of  transferring  it  infminia  spedfica 
to  those  in  right  of  it,  which  would,  though  at  greater  inconveni- 
ence, likewise  realise  his  intention.  On  the  one  hand,  it  may 
be  objected  that  if  a  pro  indiinso  conveyance  is  sufficient  com- 
pliance with  a  direction  to  divide,  no  case  can  be  suggested  in 
which  conversion  would  be  indispensable,  for  any  kind  of 
heritable  property  may  be  held  on  a  pro  indiv'uso  title,  and  there 
ceases  to  be  any  question  at  all.  The  argument  on  the  other  side 
is  the  advantage  of  having  one  uniform  test  and  an  appeal,  on 
behalf  of  the  test  of  indispensability,  to  precedent  long  established, 
and  expressly  endorsed  by  the  highest  judicial  authority.  Accord- 
ing to  the  principles  which  have  always  guided  our  Courts  in  their 
attitude  towards  precedent,  and  by  rigid  adherence  to  which 
alone,  an  uncodified  law  like  our  own  is  built  up  by  degrees  into 
something  of  a  homogeneous  system,  the  decision  in  STiejfpard'H 
case  is,  no  doubt,  unimpeachable.  But  the  argument  from 
expediency,  as  acknowledged  throughout  by  the  judges  who  have 
taken  the  other  view,  is  equally  inexpugnable  on  its  own  groimd, 
and  has,  as  must  always  be  the  case  where  public  policy  and 
judicial  precedent  disagree,  its  proper  appeal,  as  Lord  Shand 
suggested,  to  legislation.  It  may,  however,  be  the  result  of  the 
last  case,  being,  as  it  is,  that  of  the  combined  Divisions,  that  the 
conflict  of  decisions  may  come  to  an  end  by  the  disappearance 
from  future  judgments  of  the  views  which  previously  prevailed 
in  the  Second  Division. 


PUBLICATION  OF  UNIVERSITY  LECTURES. 

Caird  v.  Sime. 

It  is  the  unexpected  which  always  happens.     After  a  year  and 

a  quarter's  incubation,  the  judges  of  the  Court  of  Session  have  at 

length  given  their  decision  in  this  case.     It  will  be  remembered 

that  the  action  originated  in  the  Sheriff  Court  of  Glasgow,  and 

interim  interdict  was  granted  on  23rd  October,  1883.     In  the 

following   month  judgment   was    given   on   the   closed   record, 

holding  that  the  pursuer,  if  able  to  establish  his  allegations,  was 

entitled  to  interdict.  On  9th  January,  1884,  Professor  Caird 
raised  a  second  action  to  have  the  publication  by  the  defender  of 
another  volume  on  the  same  subject  interdicted.  The  two  actions 
were  conjoined,  and  in  February,  1884,  Sheriff  Lees,  in  an  elaborate 
analysis  and  review  of  the  lectures  and  the  volumes  complained 
of,  held  Professor  Caird's  allegations  established,  and  gave 
perpetual  interdict.  This  part  of  the  decision  in  the  case  was, 
by  the  majority  of  the  judges,  accepted  as  conclusive,  only  two 
of    their    numoer — Lords    Mure    and    Craighill— expressing  a 
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different  opinion,  and  the  rest  of  the  judges  (except  the  Lord 
Justice-Clerk  and  Lord  Young,  who  stated  none)  contented 
themselves  with  the  expression  of  their  concurrence  in  the  views 
of  the  Sheriff-Substitute. 

The  fact  that  the  appeal  was  taken  to  the  Second  Division 

was,  in  some  quartei-s,  looked  upon  as  a  tacit  admission  by  the 

defender's  advisers  that  his  best  chance  of  success  lay  in  the 

fact  that  somewhat   startling  judgments  occasionally  emanate 

from  that  Division  of  the  Supreme  Court.     After  a  somewhat 

lively  ai^ument   to  the   Court,   and   with    the   Court,   it   was 

eventually  announced  that  their  Lordships  desired  the  opinion 

of  the  judges   of  the   whole   Court.     It  was   an   open   secret, 

however,  that  the  cause  of  this  step  was  that  their  Lordships 

were  equally  divided  in  opinion.     Elaborate  minutes  of  debate 

were  boxed  to  the  Court,  and  when  the  opinions  of  the  consulted 

judges  were  returned,  it  was  found  that  their  Lordships  of  the 

First  Division  were,  like  their  brethren  of  the  Second  Division, 

equally  divided  in  opinion ;  while,  from  the  Outer  House,  Lords 

Fraser,  Kinnear,  and  Trayner  agreed  with  the  Sheriff-Substitute, 

and  Lords  McLaren  and  Lee  differed  from  him.     In  July,  1885, 

or  sixteen  months  after  the  case  came  into  the  Court  of  Session, 

it  was  put  out  for  decision,  but  ultimately  it  was  announced 

that  the  Court  desired  further  time  to  formulate  their  opinions, 

and  it  was  onlv  on  the  23rd  ultimo  that  decision  was  at  last 

given.    As  already  stated,  nine  of  the  judges  agreed  with  Sherifl* 

Lees  on  the  question  of  fact ;  six  of  them  agreed  with  him  on  the 

question  of  law ;  six  differed ;  and  one.  Lord  Craighill,  while 

differing  on  the  facts,  expressed  no  opinion  on  the  question  of 

law,  though  it  was  understood  that  on  this  point  he  agreed  with 

the  judgment  under  appeal. 

The  result  has  been  that,  though  Professor  Caird  came  into  the 
Court  holding  a  judgment  in  his  favour,  and  the  majority  of 
their  Lordships  hela  that  decision  right  on  the  facts,  and 
a  majority  thought  it  sound  in  law,  or  at  any  rate  there  was  no 
majority  against  it,  the  judgment  has  been  recalled,  and  Profes- 
sor Caird  nas  lost  his  case, — the  reason  being  that  he  had  to 
obtain  a  majority  on  the  combined  questions  of  fact  and  law, 
but  did  not.  On  the  legal  question  the  important  opinions  are, 
on  the  one  side,  those  of  the  Lord  President  and  Lord  Young, 
who  agree  to  a  great  extent.  They  hold  that  the  exclusion  of 
University  lectures  from  the  protection  of  the  Act  of  1835 
implies  that  the  Legislature  considered  such  lectures  stood  on  a 
different  footing  from  ordinary  lectures ;  and  that  at  common 
law  there  is  neither  principle  nor  advantage  in  such  protection. 
On  the  other  hand,  Lord  Fraser,  in  a  judgment  of  elaborate 
learning,  showed  that  there  is  not  a  country  in  Europe  where 
such  protection  is  refused,  and  Lord  Trayner,  in  an  opinion  of 
incisive  force,  combated  the  views  of  the  judges  on  the  other 
side.  Perhaps,  however.  Lord  Young  on  the  one  side,  and  Lord 
Shand  on  the  other,  may  be  regarded  as  the  best  exponents  of 
the  adverse  views ;  and  in  the  probable  event  of  the  case  going 
to  the  House  of  Lords,  it  will  be  interesting  to  ascertain  which 
finds  most  favour  with  that  august  tribunal.     It  occurs  to  us  the 
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question  is  one  for  more  than  professors ;  it  affects  publishers 
also.  But  the  practical  working  of  the  judgment  may  yield 
some  strange  results,  and  can  hardly  fail  to  excite  alarm  in  the 
case  of  any  professor  whose  lectures  are  worth  reproduction. 
We  have  heard  of  an  eminent  medical  professor,  who,  on  pub- 
lishing his  lectures  as  a  book,  sold  7,000  copies.  Now,  for  an 
enterprising  publisher  to  pay  an  expert  shorthand  writer  say  a 
hundred  guineas  to  attend  the  lectures  of  such  a  professor,  and 
also  his  class  and  matriculation  fee,  would  be  to  acquire  the 
copyright  at  probably  a  twentieth  part  of  its  value.  Yet  this 
has  been  held  legal. 

The  remaining  point  of  interest  in  the  case  is,  that  whereas 
the  Legislature  has  directed  that  the  Court  of  Session  shall,  in 
adjudicating  on  an  appeal  in  which  proof  has  been  taken  in  the 
Sheriff  Court,  specify  the  facts  they  find  proved,  yet  the  Second 
Division  have,  in  spite  of  the  protest  of  one  of  their  number — 
Lord  Rutherfurd  Clark — abstained  from  doing  so.  Such  pro- 
cedure is  the  more  remarkable  when  it  is  remembered  that  the 
opinion  of  Lord  Craighill,  another  of  their  number,  was  based 
on  this  point  alone,  and  that  eleven  of  the  judges  have  stated  (as 
they  were  bound  to  do)  their  opinions  on  the  question  of  fact. 
It  is  obvious,  too,  that  if  the  decision  is,  as  their  Lordships  have 
done,  given  solely  on  the  point  of  law,  there  was  not  a  majority 
in  favour  of  sustaining  the  appeal.  A  further  striking  considera- 
tion is  that,  if  the  judgment  of  the  Sheriff-Substitute  had  been 
susceptible  of  appeal  on  the  question  of  relevancy,  or  if  the  case 
had  originated  in  the  Outer  House  and  come  into  the  Inner 
House  by  reclaiming-note  on  such  question,  the  decision  at  that 
stage  would  have  been  in  Professor  Caird's  favour,  and  eventually 
the  question  of  fetct  would  have  been  decided  in  his  favour  also. 


On  2nd  October,  at  Edinburgh,  Mr.  Macduff  Rhind,  advocate, 
for  many  years  Sheriff-Substitute  of  Wigtonshire. 

On  6th  October,  at  Selkirk,  Mr.  George  Rodger,  of  the  firm  of 
Messrs.  P.  &  G.  Rodger,  solicitors,  and  Procurator-Fiscal  of 
Selkirkshii'e. 


It  is  with  sincere  regret  that  we  record  the  death,  at  the  early- 
age  of  33,  of  Mr.  James  Quick,  writer,  Glasgow,  for  some  years  a 
partner  of  the  firm  of  Messrs.  Mackenzie,  Gardner,  &  Alexander. 
By  Mr.  Quick's  death  the  profession  has  lost  one  of  its  most 
promising  members.  Possessed  of  a  keen  and  logical  mind,  fluent 
in  speech,  and  impressed  with  a  deep  sense  of  duty,  Mr.  Quick 
was  well  fitted  to  take  a  high  position  amongst  the  practitioners 
at  the  local  bar.  But  his  powers  in  debate  were  more  fully 
known  to  those  who  had  heard  them  exercised  in  the  wider  field 
of  political  discussion,  from  which,  for  some  years,  he  had 
withdrawn.  There,  his  natural  and  fervid  eloquence,  his  incisive 
yet  kindly  invective  had  a  freer  play.  Only  those  who  were 
privileged  to  co-operate  with  him  in  connection  with  the  work 
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of  the  Glasgow  Parliamentary  Debating  Association,  in  which, 
for  a  time,  he  took  a  lively  interest,  knew  the  extent  of  his 
resomt^es,  his  power  of  declamation,  and,  at  the  same  time,  of 
close  reasoning,  and  his  never-failing  readiness  to  meet  the 
emergencies  oi  debate.  Along  with  these  characteristics,  we 
camiot  refrain,  even  at  the  risk  of  being  thought  intrusive,  from 
mentioning  his  higher  qualities  as  a  dutiful  son,  an  affectionate 
brother,  a  Kind  and  considerate  friend.  Sorrow  alone  can  spring 
from  the  loss  of  one  who,  so  endowed,  has  passed  from  us  in  the 
very  prime  of  manhood  without  reproach. 


Cnrnnt  Hohs. 

Mr.  Robert  Romanes,  writer,  Lauder,  has  been  appointed  Clerk 
of  Lieutenancy  for  Berwickshire,  in  room  of  the  late  Mr.  Alex. 
Weatherhead. 

The  office  of  Sheriff-Substitute  at  Greenock,  vacant  by  the 
resignation  of  Mr.  Harry  Smith,  who  is  a  candidate  for  the 
representation  of  West  Renfrewshire,  has  been  filled  by  the 
appointment  of  Mr.  Alexander  Nicolson,  advocate,  Sheriff- 
Substitute  of  Wigtown. 

Mr.  George  Dickson,  advocate,  Sheriff-Substitute  of  Berwick- 
shire at  Duns,  has  been  appointed  to  the  vacancy  at  Stranraer, 
caused  by  the  removal  of  Mr.  Nicolson. 


A  return  has  been  issued  showing  that  in  1884  there  were  99 
cases  under  the  Employers'  Liability  Act  tried  in  the  County 
Courts  of  England  and  Wales,  the  amount  of  compensation 
claimed  being  £30,845,  and  the  amount  awarded  £8882.  Seven 
cases  were  removed  on  application  to  the  Superior  Court,  76  cases 
were  not  tried,  30  were  struck  out,  and  42  settled.  In  Scotland 
there  were  147  cases  tried,  the  amount  claimed  being  £34,553, 
and  the  amount  awarded  £2127.  In  Ireland  there  were  40  cases 
tried,  the  amount  claimed  being  £4123,  and  the  amount  awarded 
£823.  

IMPRISONMENT  FOR  DEBT. 
To  the  Editor,  "  Scottish  Law  Rbvibw." 
Sir, — In  answer  to  "T.  B-'s"  letter  in  your  September  number,  I  beg 
to  state  that  the  petition  referred  to  is  not  required,  as  a  minute  written 
on  the  decree  to  the  effect  that  defender  had  failed  to  paj,  with  the 
execution  of  charge,  is  quite  sufficient.  This  is  now  the  practice  in  the 
Sheriff  Courts  of  Forfarshire. — I  am,  «fec.,  G.  B.  P. 

October,  1885. 

Glasgow  Juridical  Society. — On  27th  October,  the  annual  dinner  of 
this  Society  took  place  in  the  George  Hotel,  under  the  chairmanship  of 
Mr.  Sheriff  Clark,  president  of  the  society.  Mr.  J.  M.  Mackechnie 
acted  as  croupier,  and  about  fifty  members  and  friends  were  present, 
including  Lord  M*Laren,  Lord  Provost  M*Onie,  Mr.  Sheriff  Lees, 
Professor  Simpson,  Lord  Dean  of  Guild  Blackie,  Dr.  A.  B.  MHjrrigor,  Dr. 
John  Kerr,  Mr.  R.  V.  Campbell,  and  Mr.  A.  M.  Mitchell,  hon.  secretary. 
2m 
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Itotes  from  (Sbinburg^^. 


Parliament  Houbb,  29th  October,  1885. 

All  parts  of  the  legal  machine  are  again  at  work,  and  so  far 
there  is  little  of  that  general,  melancholy  murmur  one  has  been 
so  accustomed  to  hear.  This  may,  however,  be  due  to  the  fact 
that  so  many  counsel  are  dabbling  in  politics.  That  amasement, 
of  course,  has  the  effect  of  scattering  work  amongst  less  em- 
ployed men. 

In  addition  to  the  gentlemen  whom  I  mentioned  last  month  as 
candidates  for  Parliamentary  "  honours,"  Mr.  Charles  J.  Pearson, 

the  recently-appointed  Sheriff  of  Chancery,  is,  it  is  said,  to  stajid 
for  that  ultra-Radical  group,  the  Kilmarnock  Burghs.  It  is  also 
an  open  secret  that  if  Mr.  M'Kechnie's  health  had  oeen  up  to  the 
mark,  he  might,  in  the  Central  Division  of  Edinburgh,  have 
stood  against  three  Radical  candidates.  It  should  be  mentioned 
that,  Tory  as  he  is,  Mr.  M*Kechnie  has  all  the  elements  of  a 
popular  working-man's  candidate — moderate  views,  strong  human 
sympathy,  and  a  manly  and  straightforward  way.  Unfortu- 
nately, his  health  for  a  time  has  been  uncertain. 

An  addition  has  been,  at  Dundee,  made  to  the  list  of  English 
barristers  in  search  of  seats.  There  Mr.  E.  Robertson  is  engaged 
in  an  energetic  canvass  on  the  Liberal  side ;  and  up  to  the 
appearance  of  "  Ginx's  Baby "  on  the  opposite  platform,  there 
was  a  talk  of  Mr.  A.  Robertson,  a  frequent  contributor  to  the 
London  law  magazines,  and  a  native  of  the  Carse,  coming  down 
in  the  Tory  interest. 

Of  the  contests  for  which  Conservative  advocates  are  booked, 
it  Ls  here  considered  that  the  Lord  Advocate  is  safe,  and  that  the 
chances  of  the  Solicitor-General,  Mr.  Darling,  and  Mr.  Murray 
are  fair,  but  that  the  prospects  of  the  others  are  visionary.  The 
Dean  of  Faculty  and  ex-Solicitor  go  in  as  a  matter  of  course. 

If  Mr.  Pearson  stands  for  Kilmarnock,  there  will  be  an  eligible 
vacancy  in  Chancery,  for  which  Mr.  Burnet,  a  former  A.D.,  is 
still  named.  Or — so  the  gossip  goes — Mr.  Burnet  may  be  sent 
to  Duns,  from  which  Mr.  Dickson  has  been  transferred  to  Kirk- 
cudbright. 

Apropos  of  Duns,  there  is  no  harm  in  now  mentioning  that  one 
of  the  disappointed  candidates  for  the  Berwickshire  bench,  when 
Mr.  Dickson  went  there,  was  no  less  a  person  than  Lord  Trayner. 
The  post  was  in  Lord  Advocate  Young's  gift,  and  Mr.  Trayner 
was  then  promised  something  better.  But  Mr.  Trayner  very 
soon  drew  away  from  a  rural  judgeship,  and  Mr.  Young  never 
had  it  in  his  power  to  offer  him  anything  worth  taking. 

We  have  had  some  stirring  incidents  since  the  Court  met,  of 
a  strictly  professional  kind.  The  most  noteworthy  of  these 
probably  is  the  result  of  the  whole  Court  case,  Caird  v.  Sime, 
which  appears  among  your  Appeal  cases.  Your  readers  know  the 
salient  features  of  the  case,  but  they  may  not  have  remarked  the 
curious  confusion  between  the  opinions  and  findings.     As  the 
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j\idgment  stands,  six  judges  are  for  the  professor,  and  seven  for 
the  publisher  of  the  student's  compilation.  That  is  on  the 
a»ssumption  that  the  question  is  one  of  law  and  not  of  fact.  On 
the  other  hand,  if  it  is  a  question  of  fact,  seven  are  for  the 
professor  and  six  for  his  antagonist.  Now,  the  case  goes  to  the 
House  of  Lords,  and  it  is  just  possible  that  tribunal  may,  like 
Lord  Rutherfurd  Clark,  consider  that  the  question  is  one  of  fact, 
and  send  the  case  back  in  order  that  findings  in  fact  may  be 
made.  Their  lordships  may  thus  have  the  pleasure  of  yet  making 
findings  against  the  party  who  at  present  holds  their  judgment. 

A  history  of  this  case  should  be  published  by  the  entei'prising 
bookseller  of  Sauchiehall  Street.  I  see  by  Prof.  Greenfield's 
address  to  his  students,  it  has  already  struck  terror  into  the 
professorial  breast. 

There  is,  as  usual,  a  tremendous  influx  of  young  men  from  the 

^untrj^  in  search  of  clerkships.     Not  one-half  of  the  number 

"^ve  succeeded.     The  result  of  this  annual  invasion  is  that  large 

'iumbers  have  to  hang  on  for  months  waiting  for  something  to 

tarn  up.    Delay  and  deferred  hope  have  a  pernicious  influence  in 

many  such  cases,  and  it  is  generally  allowed  that  the  premature 

decay  of  the  Law  Club  was  a  calamity  to  the  most  junior  part  of 

the  profession.     The  want  of  such  an  institution  is  made  up  for  in 

some  measure  by  the  two  law  societies — the  Scots  Law  Society 

*nd  the  Tusculan ;  and  practitioners  everywhere  ought  to  see  to 

I  it  that  young  men  coming  from  the  legal  nurseries — if  one  may 

I  <ai.ll  them  so — throughout  the  country  are  recommended  to  one  or 

I  other  of  these  excellent  associations.     Betwixt  them  they  had 

\  last  year  a  membership  of  a  hundred.     It  is  obvious  they  must 

!  he  valuable  aids  to  the  training  of  novices.     Their  utility  is 

recognised  by  all  our  prominent  lawyers,  who  seem  to  take  turns 

At  opening  their  sessions  and  presiding  at  their  dinners.     Professor 

Lorimer,  one  of  the  kindliest  of  men  amongst  his  students,  is  to 

open  the  Scots  Law  session  on  Monday  night. 


i 


MEETINGS  OF  LAW  FACULTIES. 

Inverness. — The  annual  meeting  of  the  Faculty  of  Solicitors  was  held 
on  2nd  October.  Mr.  W.  R.  Grant,  the  Dean  of  the  Faculty,  presided, 
Mr.  James  Ross  was  re-elected  Sub-Dean,  and  Mr.  James  Clarke  Secretary 
*Dd  Treasurer,  while  the  following  gentlemen  were  appointed  the  Dean's 
Council  for  the  ensuing  year: — Mr.  Wm.  Bums,  Mr.  Andrew  Macdonald, 
Wr.  F.  Mac^Uivray,  Mr.  Andrew  MacRitchie,  Mr.  J.  Mackay,  and  Mr. 
Squair. 

Stirling. — The  Society  of  Solicitors  and  Procuratora  held  its  amiual 
general  meeting  within  the  Procurators'  Room,  County  Buildings,  on 
6th  October,  and  appointed  the  following  office-bearers  and  others  for 
the  ensuing  year,  viz.: — Dean's  CouncU — James  Chrystal,  Dean;  Robert 
MacLuckie,  Sub-Dean;  Chas.  Wingate,  Secretary  and  Treasurer.  Coun- 
cillors—Messrs.  Alexander  Hill,  David  W.  Logic,  J.  S.  Fleming,  John 
Archibald,  and  J.  Wood  Blakey.  Procurators  for  the  Poor — J.  Law  Philp 
«nd  Robert  Alexander  Hill.  Board  of  Examiners — D.  W.  Logic,  John 
Archibald,  and  Chas.  Wingate,  ex  officio,  and  as  Secretary  to  the  Board. 
Fwcal— D.  W.  Logie.  Curator  of  the  Library — James  Brown.  Keeper 
of  the  Library  and  Officer — Robert  Bninton. 
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DuMFRiBS. — At  the  annual  meeting  of  the  Faculty  of  Procurators,  on 
13th  October,  Mr.  J.  H.  M'Gowan  was  unanimously  elected  Dean  in  room 
of  the  late  Mr.  John  Symons;  Mr.  W.  Wright,  Lockerbie,  was  re-elected 
Vice-Dean;  Mr.  T.  M*Gowan  was  appointed  Secretary  in  room  of  Mr. 
J.  H.  M'Gowan;  and  Mr.  J.  B.  Dinw^iddie  was  re-elected  Treasurer. 

Linlithgow. — At  the  annual  meeting  of  the  Faculty  of  Procurators 
Mr.  Peter  Miller,  jun.,  Linlithgow,  was  appointed  agent  for  the  poor  iu 
the  northern  district  of  the  county,  and  Mr.  Charles  Allan,  Bathgate, 
agent  for  the  southern  district.  Mr.  John  Thom,  Mr.  Peter  Miller,  jun., 
and  Mr.  James  Macdonald,  solicitors,  Linlithgow,  were  admitted  as  mem- 
bers of  the  Faculty,  and  Sheriff  Melville  was  unanimously  elected  as  an 
honorary  member.  The  fees  for  admission  were  reduced  from  £5  58.  to 
£S  3s.  for  applicants  resident  in  the  county,  and  for  the  sons  or  direct 
descendants  of  members  to  £1  10s.  6d.  The  members  afterwards 
dined  in  the  Star  and  Garter  Hotel.  Among  others  present  were  F.  W. 
Clark,  LL.D.,  Sheriff  of  Lanarkshire,  Provost  Gilmour,  and  Rev.  John 
Ferguson. 

Dundee. — At  a  meeting  of  the  Faculty  of  Procurators,  on  21st  October, 
a  committee  was  appointed  to  confer  with  the  Council  of  University 
College  with  the  view  of  having  a  course  of  law  lectures  in  the  College. 
A  motion  was  made  that  the  entry  money  of  the  Faculty  should  be 
reduced  from  £10  to  £5  5s.,  but  the  motion  was  lost.  It  was  agreed, 
however,  that  the  annual  subscription  should  be  reduced  from  20s.  to  15s. 

Aberdeen. — A  special  general  meeting  of  the  Society  of  Advocates, 
Aberdeen,  was  held  on  2  2d  October — Mr.  Eklmond,  the  president,  in  the 
chair — to  receive  and  consider  a  report  by  the  committee  appointed  to 
enquire  into  certain  charges  against  John  Ligertwood,  late  sheriff-clerk 
of  Aberdeenshire,  a  member  of  the  Society,  involving  "  flagrant  misde- 
meanour and  breach  of  duty"  on  his  part.  It  will  be  remembered  that 
sentence  of  outlawry  was  pronounced  against  Ligertwood  some  time  ago 
in  connection  with  a  charge  of  embezzlement.  The  meeting  unanimously 
approved  of  the  report,  and  passed  a  resolution  excluding  Ligertwood 
from  membership  in  terms  of  the  Society's  rules. 


Reduction  of  Fees  at  the  Register  House. — Bv  a  new  order  which 
came  into  force  at  the  beginning  of  October,  the  fees  for  searches  for 
incumbrances  in  Registers  of  Sasines  and  Registers  of  Adjudications  and 
Inhibitions  (personal  registers),  at  the  General  Register  House,  Edinburgh, 
have  been  considerably  reduced.  In  the  former,  for  each  separate  search 
for  encumbrances  over  subjects  situated  in  one  county,  as  certified  on 
one  document  only,  the  charges  are  now  as  follows : — For  any  period  not 
exceeding  five  years  (excepting  continuation  of  search  for  a  period  not 
exceeding  a  month  as  afbermentioned),  7s.  6d.;  and  Is.  6d.  additional  for 
each  year  or  part  of  a  year  above  five  years.  When  a  search  has  been 
completed  and  returned  for  continuation,  the  fee  for  such  continuation 
for  a  period  not  exceeding  a  month  shall  be  2s.  6d.,  and  when  a  search 
shall  be  required  in  respect  of  subjects  situated  in  more  than  one  county, 
the  fees  above  specified  shaU  be  charged  for  one  county,  and  half  fees  at 
the  same  rate  shall  be  charged  for  each  additional  county  to  which  the 
search  shall  apply.  For  a  search  against  not  exceeding  six  persons,  in 
any  or  all  of  the  Registers  of  Adjudications  and  Inhibitions,  for  any  period 
not  exceeding  five  years,  2s.  6d.;  and  6d.  additional  for  each  year  or  part 
of  a  year  above  five  years.  For  a  search  against  more  than  six  perBons, 
besides  the  foregoing  rate,  there  shall  also  be  charged  one  penny  for  each 
person  above  six  for  each  year  or  part  of  a  year  of  the  period  for  which 
the  search  is  made. 
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DYING  DEPOSITIONS. 

The  infoimation  on  this  subject  supplied  by  the  text-books  of 
our  criminal  law  is  somewhat  meagre  and  fi'agmentary ;  the 
subject  itself  has  seldom  been  matter  of  judicial  consideration ; 
and  the  code  of  regulations  compiled  by  various  Lord  Advocates, 
and  issued  under  the  iinpinrnatur  of  the  Crown  Office,  can 
scarcely  be  said  to  furnish  much  instruction  in  regard  to  it.  It 
may  be  of  advantage,  therefore,  to  bring  together  such  materials 
of  knowledge  as  exist,  and  to  supplement  them  with  such  further 
information  as  is  at  present  preserved  only  by  tradition.  And 
I  may  be  allowed  to  add  thereto  such  observations  and  sugges- 
tions as  are  yielded  by  an  experience  of  some  extent  in  this 
matter. 

(1.)    What   is  a   dying  deposition  1 — Some  confusion  unfor- 
tunately exists  in  the  language  of  those  who  have  adverted  to 

this  subject  in  our  law  through  not  observing  the  difference 
between  a  declaration  and  a  deposition.  Some  text  writers 
use  the  terms  as  synonymous ;  and  it  is  not  uncommon,  even  in 
a  Circuit  Court,  to  hear  the  statement  on  oath  emitted  before  a 
magistrate  by  a  witness  who  has  died  termed  "  a  dying  declara- 
"  tion,"  instead  of  "  a  djnng  deposition."  By  some  of  the  older 
writers — Burnett,  for  example — ^the  distinction  is  carefully 
observed.  The  two  things  are  quite  distinct.  A  deposition  is 
taken  on  oath ;  a  declaration  is  a  mere  formal  statement  of 
what  the  deceased  asserted  to  be  true.  A  deposition  mast  be  in 
writing ;  it  is  not  essential  that  a  declaration  should  be.  {Jarries 
Reid,  Sept.  1831,  Bell's  Notes,  291.)  A  deposition  must  be 
emitted  in  the  presence  of  witnesses  in  addition  to  the  person 
taking  it ;  but  a  declaration  may  be  taken  in  the  presence  only 
of  the  pei'son  to  whom  it  Ls  emitted.  A  deposition  can  only  be 
taken  by  a  magistrate ;  a  declaration  may  be  taken  by  **  any 
"creditable  person."  A  deposition  concludes  with  the  solemn 
asseveration  that  all  that  the  deponent  has  stated  is  true,  as  he 
shall  answer  to  God ;  a  declaration  only  asserts  that  what  the 
declarant  has  stated  is  true. 

The  importance  of  all  this  consists  in  the  different  amount  of 
credence  that  will  be  attached  to  the  two  statements.     The  Act 
1587,  cap.  90,  requires  that  all  the  evidence  on  which  a  jury  are 
2n 
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called  on  to  give  their  verdict  shall  be  taken  in  their  presence: — 
"The  haill  accusation,  reasoning,  writtes,  witnesses  and  uther 
"probation  and  instruction  quhatsumever  of  the  crime  sail  be 
"alledged,  reasoned  and  deduced  to  the  assize  in  presence  of 
"the  party  accused  in  face  of  judgment  and  na  utherwayes." 
To  this  two  exceptions  have  been  allowed, — the  declaration  of 
the  prisoner  emitted  before  a  magistrate,  and  the  statements 
made  by  a  party  who,  if  he  had  lived,  would  have  been  a  witness 
in  the  cause.  Such  statements,  if  not  depositions,  may  be 
proved  by  parole  evidence.  Thus  every  day  casual  statements 
made  by  persons  deceased  are  proved,  for  what  they  are  worth, 
by  those  who  heard  them.  In  the  recent  case  of  Francis  Ward, 
1  Feb.  1869,  1  Couper  186,  the  statements  of  a  deceased  witness 
to  the  Fiscal  on  precognition  were  allowed  to  be  proved.  But 
in  that  of  Murdoch  M'Intosh,  26  April  1838,  2  Swinton,  103,  this 
was  refused,  though  the  witness  had  attested  the  precognition 
before  a  magistrate.  And  in  Carl  J.  Petersen,  28  April, 
1874,  2  Couper  557,  where  the  precognition  of  a  deceased 
witness  had  been  incorporated  in  his  dying  deposition,  it  was 
allowed  in  evidence  only  with  some  hesitation.  It  is  certain, 
however,  that  if  a  person,  especially  an  injured  person, 
is  dying,  and  there  is  not  time  to  obtain  the  services  of  a  magis- 
trate, it  is  competent  for  "any  creditable  person"  to  take  his 
declaration,  that  is,  his  statement  not  made  on  oath  in  regard  to 
the  occurrence  (Macdonald,  p.  512).  "It  is  justly  presumed,"  says 
Alison  (ii.  605),  "  that  a  declaration,  and  still  more  a  deposition, 
"  emitted  under  the  solemn  and  understood  circumsttuices  of 
"approaching  dissolution,  is  more  likely  to  be  true  and  more 
"  probably  purified  from  the  passions  of  the  world  than  a  statement 
"  given  under  any  other  circumstances ;  and  therefore  a  degree  of 
"credit  is  attached  to  such  written  documents  greater  than  is 
"  given  to  any  other  species  of  evidence,  excepting  the  testimony 
"of  a  witness  emitted  in  pi*esence  of  the  assize.  Numerous 
"  instances  accordingly  are  on  record  where  not  only  the  deposi- 
"  tions,  but  the  declarations,  of  injured  persons  have  been  received 
"  in  evidence  and  had  a  most  material  effect  upon  the  issue  of  the 
"  trial.  ...  In  such  cases,  therefore,  it  is  sufficient  if  the  declara- 
"  tion  of  the  deceased  is  taken  by  any  respectable  and  known  indi- 
"  vidual,  a^  the  clergyman  of  the  parish,  a  neighbouring  heritor  or 
"  farmer,  or  the  like.  And  in  judging  of  the  form  of  a  written 
"  instrument  taken  under  such  circumstances,  the  Court  will  not 
"  require  the  forms  and  solemnities  justly  expected  where  a  Sheriff 
"  and  Procurator- Fiscal  attend  at  the  examination,  but  be  satisfied 
"  if  the  declaration  is  proved  to  have  been  freely  and  voluntarily 
*' emitted,  under  such  circumstances  to  ensure  its  accuracy  and 
"  fidelity  as  would  naturally  suggest  themselves  to  men  impressed 
"  with  a  love  of  justice  in  that  situation "  (ii.  607).  The  direc- 
tion given  by  the  Crown  Office  Regulations  (Part  1,  Title  1, 
Rule  8)  is  as  follows : — "  The  medical  persons  usually  employed 
"  on  such  occasions  ought  to  be  instructed  by  the  authorities  that 
"if  in  any  case  under  their  care  a  dangerous  change  should 
"occur,  and  there  should  not  be  time  to  call  in  a  magistrate, 


THE  SCOTTISH   LAW   REVIEW.  183 

'*  they  ought  to  write  down  before  witnesses  such  a  statement  of 
'*  all  the  facts  as  the  patients  may  be  able  to  give,  and  to  authenti- 
"  cate  it  by  their  own  signatures  and  those  of  the  witnesses,  and 
"also  of  the  patients,  if  it  be  safe  for  them  to  subscribe." 

It  is  rarely  that  such  declarations  are  taken,  and  the  remainder 
of  this  paper  will  be  devoted  to  the  matter  of  dpng  depositions 
properly  so  called, — that  is,  statements  made  on  oath  before  a 
magistrate  by  dying  persons  in  regard  to  circumstances  as  to 
which  they,  if  they  had  survived,  would  have  been  competent 
witnesses  in  a  criminal  court. 

(2.)  Who  muy  make  a  dying  deposition  / — Any  person  who,  if 
alive  at  the  time  of  the  trial,  might  competently  be  used  as  a 
witness  may,  if  dangerously  ill,  have  his  deposition  taken.  It 
is  not  uncommonly  believed  that  such  a  deposition  can  only  be 
taken  where  the  deponent  is  a  person  dying  of  injuries  he  has 
received ;  but  such  belief  is  erroneous.  As  Hume  says  (ii.  407), 
"Although,  from  their  nature,  cases  of  murder  are  the  most 
'  frequent,  they  are  not,  however,  the  only  cases  in  which  this 
'sort  of  evidence  may  be  employed."  His  illustrations,  it  may  be 
remarked,  are  confined  to  cases  of  murder  and  rape.  Dickson, 
however,  says  (§  1965),  "It  is  equally  competent  in  principle, 
"and  is  the  practice,  to  examine  other  witnesses  for  the  pro- 
"  secutor  whose  lives  are  in  jeopai-dy."  So  also  Macdonald,  p.  511. 
The  point  was  the  subject  of  express  decision  in  the  case  of  John 
HkxmH,  4  June  1855,  2  Irv.  166,  when  the  Lord  Justice. 
General  (Colonsay)  and  Lords  Cowan  and  Deas  aflSrmed  its 
competency.  See  also  the  case  of  M'hitotih,  1838,  2  Swinton, 
103.  "And  the  prisoner,"  says  Dickson,  ut  supra,  "may,  by  the 
'same  means,  provide  against  loss  of  exculpatory  evidence."  It 
need  hardly  be  said  that,  however  competent,  it  would  be  im- 
proper to  take  the  dying  deposition  of  an  unimportant  witness 
in  regard  to  some  petty  offence  of  which  there  was  sufficient 
evidence  aliunde.  The  circumstances  under  which  so  very 
critical  and  solemn  a  step  should  be  taken  will  be  afterwards 
considered.  Meantime  it  is  sufficient  to  say  that  as  the  only 
object  of  the  precaution  is  to  perpetuate  evidence  that  may  be 
lost,  the  right  to  take  it  depends  on  the  actual  condition  of  the 
proposed  witness,  and  not  on  the  cause  to  which  his  condition 
is  due. 

(3.)  Who  may  take  a  dying  deposition  ! — A  dying  deposition 
can  only  be  taken  by  a  person  competent  to  administer  an  oath. 
Consequently,  it  cannot  be  taken  by  any  one  save  a  magistrate 
having  jurisdiction  in  the  place  where  the  deposition  is  emitted. 
The  Sheriff-Substitute  of  the  district  is  usuallv  the  official  whose 
services  are  procured ;  and,  where  otherwise  suitable,  this  is  in 
general  the  preferable  course  to  adopt.  But  his  residence  may 
he  at  such  a  distance  that  the  risk  of  losing  the  deponent's 
e>Tdence  may  render  it  imprudent  to  defer  taking  the  deposition 
till  his  arrival.  It  may  also,  and  perhaps  too  often  does,  form 
«i  undue  encroachment  on  a  Sheriff-Substitute's  time  to  require 
him  to  leave  the  business  in  which  he  is  engaged  and  travel  a 
considerable  distance  only  to  find  that  his  attendance  is  unavailing 
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or  superfluous.  The  prudence,  therefore,  of  resorting  to  the 
services  of  an  adjacent  magistrate  may  frequently  be  well 
worthy  of  consideration,  and  it  is  not  to  be  forgotten  that  a 
second  or  further  deposition  is  nowhere  declared  incompetent 

(4.)  When  should  a  dying  deposition  he  taken? — Though  com- 
petent, it  is  not  usual  to  take  the  dying  deposition  of  a  witness 
to  a  criminal  oflence,  unless  such  witness  is  the  party  injured. 
The  reason  for  this  course  is  obvious.  The  person  injured  will, 
in  general,  be  the  best  witness,  and  in  any  event  a  necessary 
witness  in  regard  to  his  injuries ;  while  the  person  who  has  had 
his  watch  stolen,  or  his  house  set  fire  to,  may  not  be  a  witness  of 
much  moment  in  regard  to  the  occurrence.  Indeed,  in  many 
cases  the  best  reason  for  taking  a  dying  deposition  is  that  there 
is  likely  to  be  a  penitria  testxum, — that  is,  that  the  case  is  one 
in  which  there  is,  and  naturally  would  be  expected  to  be,  a  dearth 
of  other  evidence.  But  it  need  hardly  be  said  that  the  emission 
of  a  dying  deposition  can  scarcely  fail  to  alarm  the  deponent. 
Though  it  is  not  necessary  to  warn  the  deponent  (as  is  often  done) 
to  speak  the  truth  as  in  the  near  prospect  of  death,  he  can  hardly 
fail  to  apprehend  that  the  fear  of  some  such  result  is  the  inducing 
cause  of  the  extraordinary  step  that  is  being  taken.  Now,  the 
excitement  it  is  likely  to  produce,  the  recalling  of  his  mind  to  all 
the  harrowing  circumstances  attending  the  infliction  of  his 
injuries,  can  scarcely  fail  to  have  a  prejudicial  effect  on  his 
recovery.  And  it  is  thus  quite  possible  that  the  taking  of  a 
dying  deposition  may  have  the  unfortunate  result  of  producing 
a  fatal  effect  where  it  would  not  otherwise  have  followed.  But 
it  is  no  part  of  the  duty  of  a  magistrate  to  turn  a  case  of  assault 
into  one  of  murder ;  and  the  greatest  care  ought  therefore  to  be 
taken  to  be  sure  (1)  that  a  dying  deposition  ought  to  be  taken, 
and  (2)  that  it  can  be  taken. 

Two  cases  call  for  consideration.  Firstly;  a  person  may  be  so 
rapidly  succumbing  to  the  injuries  he  has  recently  received  that 
there  may  be  no  time  to  observe  the  precautions  that  would  be 
proper  in  the  case  immediately  to  be  referred  to.  In  such  an 
event,  the  magistrate  should,  without  loss  of  time,  but  gleaning 
information  as  best  he  can,  take  the  statement  of  the  dying 
person  as  to  the  material  points  of  the  circumstances  under 
which  he  received  his  injuries.  But  it  would  be  improper 
unduly  to  occupy  the  attention  of  the  dying  person  with 
unimportant  details.  To  him  every  minute  is  precious,  and  the 
conviction  of  his  assailant  is  to  him  of  lass  moment  than  the 
making  of  his  own  peace. 

The  second  and  the  general  case  is  that  of  a  person  who  is 
gradually  sinking,  and  in  regard  to  whom,  therefore,  the  magis- 
trate is  able,  and  ought,  to  have  information  furnished  to  him. 
The  person  who  has  formed  the  opinion  that  the  injured  person 
is  dying  will  impart  this  opinion  to  the  police.  If  the  informant 
be  a  doctor,  and,  still  more,  if  he  be  the  doctor  in  attendance  on 
the  dying  person,  the  duty  of  the  police  is  at  once  to  communi- 
cate with  the  Procurator-Fiscal.  In  every  such  case  there  will 
already  have  been  prepared  by  the  police  what  is  termed  "  the 
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^lie  ntatements  the  witnesses 
"  '^  as  to  the  occurrence. 
to  be  put  before  the 
:..alier  what  amount  of 
.   )\    to  consist  of,  and  on 
i  tlie  testimony  of  the  dying 
if  the  assault  has  been  com- 
.  trustworthy  witnesses,  the  only 
i^  essential  his  attention  need  be 
,»rrvious  enmity  or  of  provocation. 
laiit  as  to  the  condition  of  the  dying 
: ,  tlie  deposition  ought  not  to   be  taken 
>t  a  medical  person  that,  from  the  condition 
iiould  and  can  be  taken.     It  may  be  that  the 
>tverely  ill  that  so  serious  a  step  is  required; 
is,  it  may  be  that  his  mind  is  so  enfeebled  that  he 
iiuike  any  trustworthy  statement.     If,  however,  the 
c  has  come  to  the  place  where  the  proposed  deponent 
il  ;xenerally  be  proper  that  he  should,  in  presence  of  the 
J .  satisfy  himself  of  the  unfitness  of  the  dying  pei-son  to 
I  a  deposition.     But  where  the  ground  of  objection  to  the 
!u)s,ition  being  taken  is  that,  in  the  physician's  opinion,  the 
witness's  condition   does  not   render    such  a  course  necessary, 
the  magistrate  ought  to  be  guided  by  the  opinion  of  the  physi- 
cian, and  not  by  his  own,  in  a  matter  in  which  he  can  not  be 
expected  to  possess  a  qualified  knowledge.     I  am  aware  that  at 
times  the  Elxchequer  has  been  adverse  to  granting  payment  to  a 
doctor  where  his  opinion  as  to  the  necessity  of  taking  a  deposi- 
tion has  been  obtained ;  but  it  seems  to  me  to  be  clear,  beyond  a 
moment's  doubt,  that  the  magistrate  ought  to  refuse  to  take  a 
deposition  till  such  opinion  can  be  obtained  where  feasible.     As 
I  have  already  pointed  out,  it  is  no  part  of  a  magistrate  s  duty 
to  accept  the  responsibility  of  the  risk  of  making  an  assault  into 
a  murder.     The  Crown  Office  Regulations  (Part  i..  Title  1,  Rule  7) 
direct  that  "where  a   person  has   received  such  injuries  as  to 
"  induce  the  belief  that  his  life  is" — ^not  "may  be" — "in  danger,  his 
"deposition  should  be  taken";  and  rule  8  speaks  of  "the  medical 
"persons  usually  employed  on  such  occasions."     Dickson  says 
(!}1966),  "The   application  to  have  the  deposition  taken  is  to 
"  be  based  on  a  medical  certificate."     And  I  think  it  is  clear  a 
magistrate  ought  not  to  run  the  risk  of  killing  a  sick  witness 
simply  to  save  the  country  a  guinea. 

The  points,  therefore,  to  be  considered  before  taking  a  dying 
deposition  are — Firstly,  are  the  circumstances  of  the  case  such 
that  it  is  important  to  have  the  testimony  of  the  sick  person  to 
put  before  the  jury  ;  secondly,  is  his  condition  so  serious  that  his 
deposition  ought  at  once  to  be  taken ;  and,  thirdly,  is  his  con- 
dition such  that  he  is  able  to  make  a  statement  that  will  be  of 
value?  The  physician  ought,  therefore,  to  be  asked  whether,  in 
his  opinion,  the  witness's  mind  is  likely  to  get  enfeebled.  If  it 
is,  it  18  obvious  that  even  a  less  critical  state  may  warrant  a 
d^OBttiim  being  taken  than  one  in  which,  though  the  condition 
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or  superfluous.  The  prudence,  therefore,  of  resorting  to  the 
services  of  an  adjacent  magistrate  may  frequently  be  well 
worthy  of  consideration,  and  it  is  not  to  be  forgotten  that  a 
second  or  further  deposition  is  nowhere  declared  incompetent 

(4.)  When  should  a  dying  dejyosition  be  taken? — Though  com- 
petent, it  is  not  usual  to  take  the  dying  deposition,  of  a  witness 
to  a  criminal  offence,  unless  such  witness  is  the  party  injured. 
The  reason  for  this  course  is  obvious.  The  person  injured  will, 
in  general,  be  the  best  witness,  and  in  any  event  a  necessary 
witness  in  regard  to  his  injuries  ;  while  the  person  who  has  had 
his  watch  stolen,  or  his  house  set  fire  to,  may  not  be  a  witness  of 
much  moment  in  regard  to  the  occurrence.  Indeed,  in  many 
cases  the  best  reason  for  taking  a  dying  deposition  is  that  there 
is  likely  to  be  a  penivr'ut  teshttm, — that  is,  that  the  case  is  one 
in  which  there  is,  and  naturally  w- ould  be  expected  to  be,  a  dearth 
of  other  evidence.  But  it  need  hardly  be  said  that  the  emission 
of  a  dying  deposition  can  scarcely  fail  to  alarm  the  deponent. 
Though  it  is  not  necessary  to  warn  the  deponent  (as  is  often  done) 
to  speak  the  truth  as  in  the  near  prospect  of  death,  he  can  hardly 
fail  to  apprehend  that  the  fear  of  some  such  result  is  the  inducing 
cause  of  the  extraordinary  step  that  is  being  taken.  Now,  the 
excitement  it  is  likely  to  produce,  the  recalling  of  his  mind  to  all 
the  harrowing  circumstances  attending  the  infliction  of  his 
injuries,  can  scarcely  fail  to  have  a  prejudicial  effect  on  his 
recovery.  And  it  is  thus  quite  possible  that  the  taking  of  a 
dying  deposition  may  have  the  unfortunate  result  of  producing 
a  fatal  effect  where  it  would  not  otherwise  have  followed.  But 
it  is  no  part  of  the  duty  of  a  magistrate  to  turn  a  case  of  assault 
into  one  of  murder ;  and  the  greatest  care  ought  therefore  to  be 
taken  to  be  sure  (1)  that  a  dying  deposition  ought  to  be  taken, 
and  (2)  that  it  can  be  taken. 

Two  cases  call  for  consideration.  Firstly^  a  person  may  be  so 
rapidly  succumbing  to  the  injuries  he  has  recently  received  that 
there  may  be  no  time  to  observe  the  precautions  that  would  be 
proper  in  the  case  immediately  to  be  referred  to.  In  such  an 
event,  the  m^strate  should,  without  loss  of  time,  but  gleaning 
information  as  best  he  can,  take  the  statement  of  the  dying 
person  as  to  the  material  points  of  the  circumstances  under 
which  he  received  his  injuries.  But  it  would  be  improper 
unduly  to  occupy  the  attention  of  the  dying  person  with 
unimportant  details.  To  him  every  minute  is  precious,  and  the 
conviction  of  his  assailant  is  to  him  of  less  moment  than  the 
making  of  his  own  peace. 

The  second  and  the  general  case  is  that  of  a  person  who  is 
gradually  sinking,  and  in  regard  to  whom,  therefore,  the  magis- 
trate is  able,  and  ought,  to  have  information  furnished  to  him. 
The  person  who  has  formed  the  opinion  that  the  injured  person 
is  dying  will  impart  this  opinion  to  the  police.  If  the  informant 
be  a  doctor,  and,  still  more,  if  he  be  the  doctor  in  attendance  on 
the  dying  person,  the  duty  of  the  police  is  at  once  to  communi- 
cate with  the  Procurator-Fiscal.  In  every  such  case  there  will 
already  have  been  prepared  by  the  police  what  is  termed  "  the 
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matiou  as  to  so-and-so,  which  he  understands  the  person  before 
him  possesses.  It  is  not  necessary  to  tell  the  deponent  that  this 
step  is  being  resorted  to  because  it  is  feared  he  is  dying.  Some 
magistrates,  it  is  understood,  are  in  the  habit  of  exhorting  the 
deponent  to  speak  the  truth,  "  as  in  the  near  prospect  of  death  ;" 
or,  as  some  more  guardedly  put  it,  "  as  if  in  the  near,"  &c.  (See 
cases  quoted  in  Sell's  Notes,  p.  291.)  But  neither  form  of 
exhortation  is  necessary ;  and  needlessly  to  resort  to  so  serious  a 
step  is  not  judicious.  Of  course,  if  the  patient  is  conscious  he  is 
dying,  this  extra  solemnity  may  with  advantage  be  adopted  ;  for, 
as  the  value  to  be  attached  to  a  dying  deposition  is  a  question  of 
circumstances,  its  weight  could  hardly  fail  to  be  held  greater 
where  emitted  under  the  belief  that  the  deponent  was  on  the 
brink  of  death.  Still,  as  I  have  said,  it  is  not  necessary  to  tell 
the  witness  he  is  thought  to  be  dying,  or  to  ascertain  that  he 
thinks  so  himself.  The  point  was  the  subject  of  adjudication  in 
the  case  of  IsabeUa  Brodie,  12  March,  1846,  Arkley  45,  when  the 
Lord  Justice-Clerk  (Hope)  remarked,  "In  England  the  party 
"must  believe  himself  to  be  dying,  but  this  is  not  our  law." 
Lords  Mackenzie  and  MoncreifF  assented  to  this  view.  And  the 
concurrence  of  the  latter  is  the  more  important  seeing  that  in 
the  earlier  case  of  James  Bell,  22  June  1835, 13  Shaw  1179,  where 
a  similar  point  had  come  up,  he  had  felt  some  doubt  as  to  the 
soundness  of  the  law  laid  down  by  his  colleagues,  the  Lord 
Justice-Clerk  (Boyle)  and  Lord  Medwyn,  in  ruling  that  a  dying 
deposition  which  bore  that  the  deponent  thought  he  was 
recovering  could  be  received  in  evidence.  Subsequently,  the 
question  of  whether  it  was  necessary  to  warn  the  deponent  to 
speak  the  truth  as  in  the  prospect  of  death  came  up  in  the 
important  case  of  John  Stewart,  4  June  1855,  2  Irv.  166, 
when  Lords  Colonsay,  Cowan,  and  Deas  unhesitatingly  held 
that  it  was  not  necessary.  See  to  the  same  effect  also  Dickson, 
§  1966,  and  Macdonald,  p.  562. 

The  heading  of  the  deposition  states  where,  when,  and  in 
whose  presence  the  deposition  is  emitted.  The  deponent  is  put  on 
oath  and  asked  his  name,  age,  occupation,  and  usual  residence. 
If  the  taking  of  an  oath  is  contrary  to  his  religious  belief,  there 
seems  no  sufficient  reason  why  he  should  not  be  put  on  affirmation. 
It  used  to  be  the  rule  to  examine  the  witness  in  initi<dibtis, — that 
is,  whether  he  had  been  instructed  what  to  say,  whether  he  had 
received  any  inducement  for  what  he  was  to  say,  and  whether 
he  bore  malice  against  the  accused.  But  since  1840,  it  has  not 
been  necessary  to  put  these  questions ;  though  at  the  conclusion 
of  the  examination  it  will  probably  be  proper  to  ask  the  witness 
whether  he  has  any  ill  feeling  towards  the  accused.  Strictly 
speaking,  the  examination,  being  a  deposition,  should  be  dictated 
in  the  form  of  question  and  answer ;  but  inveterate  practice  in 
all  depositions  has  led  to  this  course  being  seldom  followed.  The 
deposition  usually  narrates,  as  shortly  as  possible,  the  substance 
of  what  the  deponent  has  stated,  but  here  and  there,  on  points  of 
importance,  it  may  be  expedient  to  state  exactly  what  was  asked, 
and  the  Ipaiesima  verba  of  the  answer.      It  will  generally  be 
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or  superfluous.  The  prudence,  therefore,  of  resorting  to  the 
services  of  an  adjacent  magistrate  may  frequently  be  well 
worthy  of  consideration,  and  it  is  not  to  be  forgotten  that  a 
second  or  further  deposition  is  nowhere  declared  incompetent. 

(4.)  When  should  a  dying  deposition  be  taken? — Though  com- 
petent, it  is  not  usual  to  take  the  dying  deposition  of  a  witness 
to  a  criminal  offence,  unless  such  witness  is  the  party  injured. 
The  reason  for  this  course  is  obvious.  The  person  injured  will, 
in  general,  be  the  best  witness,  and  in  any  event  a  necessary 
witness  in  regard  to  his  injuries ;  while  the  person  who  has  had 
his  watch  stolen,  or  his  house  set  fire  to,  may  not  be  a  witness  of 
much  moment  in  regard  to  the  occurrence.  Indeed,  in  many 
cases  the  best  reason  for  taking  a  dying  deposition  is  that  there 
is  likely  to  be  a  penariu  te^tiura, — that  is,  that  the  case  is  one 
in  which  there  is,  and  naturally  would  be  expected  to  be,  a  dearth 
of  other  evidence.  But  it  need  hardly  be  said  that  the  emission 
of  a  dying  deposition  can  scarcely  fail  to  alarm  the  deponent. 
Though  it  is  not  necessary  to  warn  the  deponent  (as  is  often  done) 
to  speak  the  truth  as  in  the  near  prospect  of  death,  he  can  hardly 
fail  to  apprehend  that  the  fear  of  some  such  result  is  the  inducing 
cause  of  the  extraordinary  step  that  is  being  taken.  Now,  the 
excitement  it  is  likely  to  produce,  the  recalling  of  his  mind  to  all 
the  harrowing  circumstances  attending  the  infliction  of  his 
injuries,  can  scarcely  fail  to  have  a  prejudicial  effect  on  his 
recovery.  And  it  is  thus  quite  possible  that  the  taking  of  a 
dying  deposition  may  have  the  unfortunate  result  of  producing 
a  fatal  effect  where  it  would  not  otherwise  have  followed.  But 
it  is  no  part  of  the  duty  of  a  magistrate  to  turn  a  c&se  of  assault 
into  one  of  murder ;  and  the  greatest  care  ought  therefore  to  be 
taken  to  be  sure  (1)  that  a  dying  deposition  ought  to  be  taken, 
and  (2)  that  it  can  be  taken. 

Two  cases  call  for  consideration.  Firstly,  a  person  may  be  so 
rapidly  succumbing  to  the  injuries  he  has  recently  received  that 
there  may  be  no  time  to  observe  the  precautions  that  would  be 
proper  in  the  case  immediately  to  be  referred  to.  In  such  an 
event,  the  magistrate  should,  without  loss  of  time,  but  gleaning 
information  as  best  he  can,  take  the  statement  of  the  dying 
person  as  to  the  material  points  of  the  circumstances  under 
which  he  received  his  injuries.  But  it  would  be  improper 
unduly  to  occupy  the  attention  of  the  dying  person  with 
unimportant  details.  To  him  every  minute  is  precious,  and  the 
conviction  of  his  assailant  is  to  him  of  less  moment  than  the 
making  of  his  own  peace. 

The  second  and  the  general  case  is  that  of  a  person  who  is 
gradually  sinking,  and  in  regard  to  whom,  therefore,  the  magis- 
trate is  able,  and  ought,  to  have  information  furnished  to  him. 
The  person  who  has  formed  the  opinion  that  the  injured  person 
is  dying  will  impart  this  opinion  to  the  police.  If  the  informant 
be  a  doctor,  and,  still  more,  if  he  be  the  doctor  in  attendance  on 
the  dying  person,  the  duty  of  the  police  is  at  once  to  communi- 
cate with  the  Procurator-Fiscal.  In  every  such  case  there  will 
already  have  been  prepared  by  the  police  what  is  termed  "  the 
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information,'*  that  is,  a  prici^i  of  the  statements  the  witnesses 
have  made  in  answer  to  their  enquiries  as  to  the  occurrence. 
This  information  ought,  if  possible,  always  to  be  put  before  the 
magistrate,  as  he  thereby  is  enabled  to  gather  what  amount  of 
evidence  there  will  be,  what  it  is  likely  to  consist  of,  and  on 
what  points  it  is  important  to  obtain  the  testimony  of  the  dying 
person.  Thus  it  is  obvious  that  if  the  assault  has  been  com- 
mitted in  the  presence  of  several  trustworthy  witnesses,  the  only 
important  point  to  which  it  is  essential  his  attention  need  be 
directed  is  the  existence  of  previous  enmity  or  of  provocation. 

If,  however,  the  informant  as  to  the  condition  of  the  dying 
person  be  not  a  doctor,  the  deposition  ought  not  to  be  taken 
without  the  opinion  of  a  medical  person  that,  from  the  condition 
of  the  witness,  it  should  and  can  be  taken.  It  may  be  that  the 
person  is  not  so  severely  ill  that  so  serious  a  step  is  required ; 
and  even  if  he  is,  it  may  be  that  his  mind  is  so  enfeebled  that  he 
is  unfit  to  make  any  trustworthy  statement.  If,  however,  the 
magistrate  has  come  to  the  place  where  the  proposed  deponent 
is,  it  will  generally  be  proper  that  he  should,  in  presence  of  the 
doctor,  satisfy  himself  of  the  unfitness  of  the  dying  person  to 
emit  a  deposition.  But  where  the  ground  of  objection  to  the 
deposition  being  taken  is  that,  in  the  physician  s  opinion,  the 
witness's  condition  does  not  render  such  a  course  necessary, 
the  magistrate  ought  to  be  guided  by  the  opinion  of  the  physi- 
cian, and  not  by  his  own,  in  a  matter  in  which  he  can  not  be 
expected  to  possess  a  qualified  knowledge.  I  am  aware  that  at 
times  the  Exchequer  has  been  adverse  to  granting  payment  to  a 
doctor  where  his  opinion  as  to  the  necessity  of  taking  a  deposi- 
tion has  been  obtained ;  but  it  seems  to  me  to  be  clear,  beyond  a 
moment  s  doubt,  that  the  magistrate  ought  to  refuse  to  take  a 
deposition  till  such  opinion  can  be  obtained  where  feasible.  As 
I  have  already  pointed  out,  it  is  no  part  of  a  magistrate  s  duty 
to  accept  the  responsibility  of  the  risk  of  making  an  assault  into 
a  murder.  The  Crown  Office  Regulations  (Part  i..  Title  1,  Rule  7) 
direct  that  "where  a  person  has  received  such  injuries  as  to 
"induce  the  belief  that  his  life  is" — ^not  "may  be" — "in  danger,  his 
"deposition  should  be  taken";  and  rule  8  speaks  of  "the  medical 
"persons  usually  employed  on  such  occasions."  Dickson  says 
(§  1966),  "  The  application  to  have  the  deposition  taken  is  to 
"  be  based  on  a  medical  certificate."  And  I  think  it  is  clear  a 
magistrate  ought  not  to  run  the  risk  of  killing  a  sick  witness 
simply  to  save  the  country  a  guinea. 

The  points,  therefore,  to  be  considered  before  taking  a  dying 
deposition  are — firstly,  are  the  circumstances  of  the  case  such 
that  it  is  important  to  have  the  testimony  of  the  sick  person  to 
put  before  the  jury  ;  secondly,  is  his  condition  so  serious  that  his 
deposition  ought  at  once  to  be  taken ;  and,  thirdly,  is  his  con- 
dition such  that  he  is  able  to  make  a  statement  that  will  be  of 
value?  The  physician  ought,  therefore,  to  be  asked  whether,  in 
his  opinion,  the  witness's  mind  is  likely  to  get  enfeebled.  If  it 
is,  it  is  obvious  that  even  a  less  critical  state  may  warrant  a 
deposition  being  taken  than  one  in  which,  though  the  condition 
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question  is  one  for  more  than  professors ;  it  affects  publishers 
also.  But  the  practical  working  of  the  judgment  may  yield 
some  strange  results,  and  can  hardly  fail  to  excite  alarm  in  the 
case  of  any  professor  whose  lectures  are  worth  reproduction. 
We  have  heard  of  an  eminent  medical  professor,  who,  on  pub- 
lishing his  lectures  as  a  book,  sold  7,000  copies.  Now,  for  an 
enterprising  publisher  to  pay  an  expert  shorthand  writer  say  a 
hundred  guineas  to  attend  the  lectures  of  such  a  professor,  and 
also  his  class  and  matriculation  fee,  would  be  to  acquire  the 
copyright  at  probably  a  twentieth  part  of  its  value.  Yet  this 
has  been  held  legal. 

The  remaining  point  of  interest  in  the  case  is,  that  whereas 
the  Legislature  has  directed  that  the  Court  of  Session  shall,  in 
adjudicating  on  an  appeal  in  which  proof  has  been  taken  in  the 
Sheriff  Court,  specify  the  facts  they  find  proved,  yet  the  Second 
Division  have,  in  spite  of  the  protest  of  one  of  their  number — 
Lord  Rutherfurd  Clark — abstained  from  doing  so.  Such  pro- 
cedure is  the  more  remarkable  when  it  is  remembered  that  the 
opinion  of  Lord  Craighill,  another  of  their  number,  was  based 
on  this  point  alone,  and  that  eleven  of  the  judges  have  stated  (as 
they  were  bound  to  do)  their  opinions  on  the  question  of  fact. 
It  is  obvious,  too,  that  if  the  decision  is,  as  their  Lordships  have 
done,  given  solely  on  the  point  of  law,  there  was  not  a  majority 
in  favour  of  sustaining  the  appeal.  A  further  striking  considera- 
tion is  that,  if  the  judgment  of  the  Sheriff-Substitute  had  been 
susceptible  of  appeal  on  the  question  of  relevancy,  or  if  the  case 
had  originated  in  the  Outer  House  and  come  into  the  Inner 
House  by  reclaiming-note  on  such  question,  the  decision  at  that 
stage  would  have  been  in  Professor  Caird  s  favour,  and  eventually 
the  question  of  fact  would  have  been  decided  in  his  favour  also. 


(©bituarg. 

On  2nd  October,  at  Edinburgh,  Mr.  Macduff  Rhind,  advocate, 
for  many  years  Sheriff-Substitute  of  Wigtonshire. 

On  6th  October,  at  Selkirk,  Mr.  George  Rodger,  of  the  firm  of 
Messrs.  P.  &  G.  Rodger,  solicitors,  and  Procurator-Fiscal  of 
Selkirkshire. 


It  is  with  sincere  regret  that  we  record  the  death,  at  the  early 
age  of  33,  of  Mr.  James  Quick,  writer,  Glasgow,  for  some  years  a 
partner  of  the  firm  of  Messrs.  Mackenzie,  Gardner,  &  AJexander. 
By  Mr.  QuickCs  death  the  profession  has  lost  one  of  its  most 
promising  members.  Possessed  of  a  keen  and  logical  mind,  fluent 
in  speech,  and  impressed  with  a  deep  sense  of  duty,  Mr.  Quick 
was  well  fitted  to  take  a  high  position  amongst  the  practitioners 
at  the  local  bar.  But  his  powers  in  debate  were  more  fully 
known  to  those  who  had  heard  them  exercised  in  the  wider  field 
of  political  discussion,  from  which,  for  some  years,  he  had 
withdrawn.  There,  his  natural  and  fervid  eloquence,  his  incisive 
yet  kindly  invective  had  a  freer  play.  Only  those  who  were 
privileged  to  co-operate  with  him  in  connection  with  the  work 
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of  the  Glasgow  Parliamentary  Debating  Association,  in  which, 
for  a  time,  he  took  a  lively  interest,  Knew  the  extent  of  his 
resomx5es,  his  power  of  declamation,  and,  at  the  same  time,  of 
close  reasoning,  and  his  never-failing  readiness  to  meet  the 
emergencies  of  debate.  Along  with  these  characteristics,  we 
cannot  refrain,  even  at  the  risk  of  being  thought  intrusive,  from 
mentioning  his  higher  qualities  as  a  dutiful  son,  an  affectionate 
brother,  a  Kind  and  considerate  friend.  Sorrow  alone  can  spring 
from  the  loss  of  one  who,  so  endowed,  has  passed  from  us  in  the 
very  prime  of  manhood  without  reproa<;h. 


Mr.  Robert  Romanes,  writer,  Lauder,  has  been  appointed  Clerk 
of  Lieutenancy  for  Berwickshire,  in  room  of  the  late  Mr.  Alex. 
Weatherhead. 

The  oflSce  of  SheriflF-Substitute  at  Greenock,  vacant  by  the 
resignation  of  Mr.  Harry  Smith,  who  is  a  candidate  for  the 
representation  of  West  Renfrewshire,  has  been  filled  by  the 
appointment  of  Mr.  Alexander  Nicolson,  advocate,  Sheriff- 
Substitute  of  Wigtown. 

Mr.  George  Dickson,  advocate,  Sheriff-Substitute  of  Berwick- 
shire at  Duns,  has  been  appointed  to  the  vacancy  at  Stranraer, 
caased  by  the  removal  of  Mr.  Nicolson. 


A  return  has  been  issued  showing  that  in  1884  there  were  99 
eases  under  the  Employers'  Liabinty  Act  tried  in  the  County 
Comrts  of  England  and  Whales,  the  amount  of  compensation 
claimed  being  £30,845,  and  the  amount  awarded  £8882.  Seven 
cases  were  removed  on  application  to  the  Superior  Court,  76  cases 
were  not  tried,  30  were  struck  out,  and  42  settled.  In  Scotland 
there  were  147  cases  tried,  the  amount  claimed  being  £34,553, 
and  the  amoimt  awarded  £2127.  In  Ireland  there  were  40  cases 
tried,  the  amount  claimed  being  £4123,  and  the  amount  awarded 
£823.  

Cornsponbjena. 

IMPRISONMENT  FOR  DEBT. 
To  the  Editor,  "  Scottish  Law  Review." 
Sir, — In  answer  to  "T.  B.'s"  letter  in  your  September  number,  I  beg 
to  state  that  the  petition  referred  to  is  not  required,  as  a  minute  written 
on  the  decree  to  the  effect  that  defender  had  failed  to  pay,  with  the 
execution  of  charge,  is  quite  sufficient.  This  is  now  the  practice  in  the 
Sheriff  Courts  of  Forfarshire. — I  am,  «fec.,  G.  B.  P. 

October,  1886. 


Glasgow  Juridical  Society. — On  27th  October,  the  annual  dinner  of 
this  Society  took  place  in  the  George  Hotel,  under  the  chairmanship  of 
Mr.  Sheriff  Clark,  president  of  the  society.  Mr.  J.  M.  Mackechnie 
acted  as  croupier,  and  about  fifty  members  and  friends  were  present^ 
including  Lord  M'Laren,  Lord  Provost  M*Onie,  Mr.  Sheriff  Lees, 
Professor  Simpson,  Lord  Dean  of  Guild  Blackie,  Dr.  A.  B.  M*Grigor,  Dn 
John  Kerr,  Mr.  R.  V.  Campbell,  and  Mr.  A.  M.  Mitchell,  hon.  secretary. 
211 
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question  is  one  for  more  than  professors ;  it  affects  publishers 
also.  But  the  practical  working  of  the  judgment  may  yield 
some  strange  results,  and  can  hardly  fail  to  excite  alarm  in  the 
case  of  any  professor  whose  lectures  are  worth  reproduction. 
We  have  heard  of  an  eminent  medical  professor,  who,  on  pub- 
lishing his  lectures  as  a  book,  sold  7,000  copies.  Now,  for  an 
enterprising  publisher  to  pay  an  expert  shorthand  writer  say  a 
hundred  guineas  to  attend  the  lectures  of  such  a  professor,  and 
also  his  class  and  matriculation  fee,  would  be  to  acquire  the 
copyright  at  probably  a  twentieth  part  of  its  value.  Yet  this 
has  been  held  legal. 

The  remaining  point  of  interest  in  the  case  is,  that  whereas 
the  Legislature  has  directed  that  the  Court  of  Session  shall,  in 
adjudicating  on  an  appeal  in  which  proof  has  been  taken  in  the 
Sheriff  Court,  specify  the  facts  they  find  proved,  yet  the  Second 
Division  have,  in  spite  of  the  protest  of  one  of  their  number — 
Lord  Rutherfurd  Clark — abstained  from  doing  so.  Such  pro- 
cedure is  the  more  remarkable  when  it  is  remembered  that  the 
opinion  of  Lord  Craighill,  another  of  their  number,  was  based 
on  this  point  alone,  and  that  eleven  of  the  judges  have  stated  (as 
they  were  bound  to  do)  their  opinions  on  the  question  of  fa^ct. 
It  is  obvious,  too,  that  if  the  decision  is,  as  their  Lordships  have 
done,  given  solely  on  the  point  of  law,  there  was  not  a  majority 
in  favour  of  sustaining  the  appeal.  A  further  striking  considera- 
tion is  that,  if  the  judgment  of  the  Sheriff-Substitute  had  been 
susceptible  of  appeal  on  the  question  of  relevancy,  or  if  the  case 
had  originated  in  the  Outer  House  and  come  into  the  Inner 
House  by  reclaiming-note  on  such  question,  the  decision  at  that 
stage  would  have  been  in  Professor  Caird  s  favour,  and  eventually 
the  question  of  fact  would  have  been  decided  in  his  favour  also. 


#bituarg. 

On  2nd  October,  at  Edinburgh,  Mr.  Macduff  Rhind,  advocate, 
for  many  years  Sheriff-Substitute  of  Wigtonshire. 

On  6th  October,  at  Selkirk,  Mr.  George  Rodger,  of  the  firm  of 
Messrs.  P.  &  G.  Rodger,  solicitors,  and  Procurator-Fiscal  of 
Selkirkshire. 


It  is  with  sincere  regret  that  we  record  the  death,  at  the  early 
age  of  33,  of  Mr.  James  Quick,  writer,  Glasgow,  for  some  years  a 
partner  of  the  firm  of  Messrs.  Mackenzie,  Gardner,  &  Alexander. 
By  Mr.  Quick  s  death  the  profession  has  lost  one  of  its  most 
promising  members.  Possessed  of  a  keen  and  logical  mind,  fluent 
in  speech,  and  impressed  with  a  deep  sense  of  duty,  Mr.  Quick 
was  well  fitted  to  take  a  high  position  amongst  the  practitioners 
at  the  local  bar.  But  his  powers  in  debate  were  more  fully 
known  to  those  who  had  heard  them  exercised  in  the  wider  field 
of  political  discussion,  from  which,  for  some  years,  he  had 
withdrawn.  There,  his  natural  and  fervid  eloquence,  his  incisive 
yet  kindly  invective  had  a  freer  play.  Only  those  who  were 
privileged  to  co-operate  with  him  in  connection  with  the  work 
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of  the  Glasgow  Paxliamentary  Debating  Association,  in  which, 
for  a  time,  he  took  a  lively  interest,  knew  the  extent  of  his 
resources,  his  power  of  declamation,  and,  at  the  same  time,  of 
close  reasoning,  and  his  never-failing  readiness  to  meet  the 
emergencies  of  debate.  Along  with  these  characteristics,  we 
cannot  refrain,  even  at  the  risk  of  being  thought  intrusive,  from 
mentioning  his  higher  qualities  as  a  dutiful  son,  an  affectionate 
brother,  a  kind  and  considerate  friend.  Sorrow  alone  can  spring 
from  the  loss  of  one  who,  so  endowed,  has  passed  from  us  in  the 
very  prime  of  mfiwihood  without  reproach. 


Cnrnnt  |totts. 

Mr.  Robert  Romanes,  writer,  Lauder,  has  been  appointed  Clerk 
of  Lieutenancy  for  Berwickshire,  in  room  of  the  late  Mr.  Alex. 
W^eatherhead. 

The  office  of  Sheriflf-Substitute  at  Greenock,  vacant  by  the 
resignation  of  Mr.  Harry  Smith,  who  is  a  candidate  for  the 
representation  of  West  Renfrewshire,  has  been  filled  by  the 
appointment  of  Mr.  Alexander  Nicolson,  advocate,  Sheriff- 
Substitute  of  Wigtown. 

Mr.  Geoi^e  Dickson,  advocate,  Sherifi-Substitute  of  Berwick- 
shire at  Duns,  has  been  appointed  to  the  vacancy  at  Stranraer, 
caused  by  the  removal  of  Mr.  Nicolson. 


A  return  has  been  issued  showing  that  in  1884  there  were  99 
CBses  under  the  Employers*  Liability  Act  tried  in  the  County 
Courts  of  England  and  Wales,  the  amount  of  compensation 
claimed  being  £30,845,  and  the  amount  awarded  £8882.  Seven 
cases  were  removed  on  application  to  the  Superior  Court,  76  cases 
were  not  tried,  30  were  struck  out,  and  42  settled.  In  Scotland 
there  were  147  cases  tried,  the  amount  claimed  being  £34,553, 
and  the  amount  awarded  £2127.  In  Ireland  there  were  40  cases 
tried,  the  amount  claimed  being  £4123,  and  the  amount  awarded 
£823.  ________ 

IMPRISONMENT  FOR  DEBT. 
To  the  Editor^  "  Scottish  Law  Review." 
Sir, — In  answer  to  "T.  B.'s"  letter  in  your  September  number,  I  beg 
to  state  that  the  petition  referred  to  is  not  required,  as  a  minute  written 
on  the  decree  to  the  effect  that  defender  had  failed  to  pay,  with  the 
execution  of  charge,  is  quite  sufficient.  This  is  now  the  practice  in  the 
Sheriff  Courts  of  Forfarshire. — I  am,  <fec.,  G.  B.  P. 

October,  1885. 


Glasgow  Juridical  Society. — On  27th  October,  the  annual  dinner  of 
this  Society  took  place  in  the  George  Hotel,  under  the  chairmanship  of 
Mr.  Sheriff  Clark,  president  of  the  society.  Mr.  J.  M.  Mackechnie 
acted  as  croupier,  and  about  fifty  members  and  friends  were  present, 
including  Lord  McLaren,  Lord  Provost  M*Onie,  Mr.  Sheriff  Lees, 
Profesaor  Simpson,  Lord  Dean  of  Guild  Blackie,  Dr.  A.  B.  MKjrrigor,  Dr, 
John  Kerr,  Mr.  R.  V.  Campbell,  and  Mr.  A.  M.  Mitchell,  hon.  secretary. 
2m 
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question  is  one  for  more  than  professors ;  it  affects  publishers 
also.  But  the  practical  working  of  the  judgment  may  yield 
some  strange  results,  and  can  hardly  fail  to  excite  alarm  in  the 
case  of  any  professor  whose  lectures  are  worth  reproduction. 
We  have  heard  of  an  eminent  medical  professor,  who,  on  pub- 
lishing his  lectures  as  a  book,  sold  7,000  copies.  Now,  for  an 
enterprising  publisher  to  pay  an  expert  shorthand  writer  say  a 
hundred  guineas  to  attend  the  lectures  of  such  a  professor,  and 
also  his  class  and  matriculation  fee,  would  be  to  acquire  the 
copyright  at  probably  a  twentieth  part  of  its  value.  Yet  this 
has  been  held  legal. 

The  remaining  point  of  interest  in  the  case  is,  that  whereas 
the  Legislature  has  directed  that  the  Court  of  Session  shall,  in 
adjudicating  on  an  appeal  in  which  proof  has  been  taken  in  the 
Sheriff  Court,  specify  the  facts  they  find  proved,  yet  the  Second 
Division  have,  in  spite  of  the  protest  of  one  of  their  number — 
Lord  Rutherfurd  Clark — ^abstained  from  doing  so.  Such  pro- 
cedure is  the  more  remarkable  when  it  is  remembered  that  the 
opinion  of  Lord  Craighill,  another  of  their  number,  was  based 
on  this  point  alone,  and  that  eleven  of  the  judges  have  stated  (as 
they  were  bound  to  do)  their  opinions  on  the  question  of  fact. 
It  is  obvious,  too,  that  if  the  decision  is,  as  their  Lordships  have 
done,  given  solely  on  the  point  of  law,  there  was  not  a  majority 
in  favour  of  sustaining  the  appeal.  A  further  striking  considera- 
tion is  that,  if  the  judgment  of  the  Sheriff-Substitute  had  been 
susceptible  of  appeal  on  the  question  of  relevancy,  or  if  the  case 
had  originated  in  the  Outer  House  and  come  into  the  Inner 
House  by  reclaiming-note  on  such  question,  the  decision  at  that 
stage  would  have  been  in  Professor  Caird's  favour,  and  eventually 
the  question  of  fact  would  have  been  decided  in  his  favour  also. 


On  2nd  October,  at  Edinburgh,  Mr.  Macduff  Rhind,  advocate, 
for  many  years  Sheriff- Substitute  of  Wigtonshire. 

On  6th  October,  at  Selkirk,  Mr.  George  Rodger,  of  the  firm  of 
Messrs.  P.  &  G.  Rodger,  solicitors,  and  Procurator-Fiscal  of 
Selkirkshire. 


It  is  with  sincere  regret  that  we  record  the  death,  at  the  early 
age  of  33,  of  Mr.  James  Quick,  writer,  Glasgow,  for  some  years  a 
partner  of  the  firm  of  Messrs.  Mackenzie,  Gardner,  &  Alexander. 
By  Mr.  Quick's  death  the  profession  has  lost  one  of  its  most 
promising  members.  Possessed  of  a  keen  and  logical  mind,  fluent 
in  speech,  and  impressed  with  a  deep  sense  of  duty,  Mr.  Quick 
was  well  fitted  to  take  a  high  position  amongst  the  practitioners 
at  the  local  bar.  But  his  powers  in  debate  were  more  fully 
known  to  those  who  had  heard  them  exercised  in  the  wider  field 
of  political  discussion,  from  which,  for  some  years,  he  had 
withdrawn.  There,  his  natural  and  fervid  eloquence,  his  incisive 
yet  kindly  invective  had  a  freer  play.  Only  those  w^ho  were 
privileged  to  co-operate  with  him  in  connection  with  the  work 
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of  the  Glasgow  Parliamentary  Debating  Association,  in  which, 
for  a  time,  he  took  a  lively  interest,  knew  the  extent  of  his 
resources,  his  power  of  declamation,  and,  at  the  same  time,  of 
close  reasoning,  and  his  never-failing  readiness  to  meet  the 
emergencies  of  debate.  Along  with  these  characteristics,  we 
camiot  refrain,  even  at  the  risk  of  being  thought  intrusive,  from 
mentioning  his  higher  qualities  as  a  dutiful  son,  an  affectionate 
brother,  a  kind  and  considerate  friend.  Sorrow  alone  can  spring 
from  the  loss  of  one  who,  so  endowed,  has  passed  from  us  in  the 
very  prime  of  manhood  without  reproach. 


Current  ftotts. 

Mr.  Robert  Romanes,  writer,  Lauder,  has  been  appointed  Clerk 
of  Lieutenancy  for  Berwickshire,  in  room  of  the  late  Mr.  Alex. 
Weatherhead. 

The  office  of  Sheriff-Substitute  at  Greenock,  vacant  by  the 
resignation  of  Mr.  Harry  Smith,  who  is  a  candidate  for  the 
representation  of  West  Renfrewshire,  has  been  filled  by  the 
appointment  of  Mr.  Alexander  Nicolson,  advocate,  Sheriff- 
Substitute  of  Wigtown. 

Mr.  George  Dickson,  advocate,  Sheriff-Substitute  of  Berwick- 
shire at  Duns,  has  been  appointed  to  the  vacancy  at  Stranraer, 
caused  by  the  removal  of  Mr.  Nicolson. 


A  return  has  been  issued  showing  that  in  1884  there  were  99 
cases  under  the  Employers'  Liability  Act  tried  in  the  County 
Courts  of  England  and  Wales,  the  amount  of  compensation 
claimed  being  £30,845,  and  the  amount  awarded  £8882.  Seven 
cases  were  removed  on  application  to  the  Superior  Court,  76  cases 
were  not  tried,  30  were  struck  out,  and  42  settled.  In  Scotland 
there  were  147  cases  tried,  the  amount  claimed  being  £34,553, 
and  the  amount  awarded  £2127.  In  Ireland  there  were  40  cases 
tried,  the  amount  claimed  being  £4123,  and  the  amount  awarded 
£823.  

IMPRISONMENT  FOR  DEBT. 
To  the  Editor^  "  Scottish  Law  Review." 
Sir, — In  answer  to  "T.  B.'s"  letter  in  your  September  number,  I  beg 
to  state  that  the  petition  referred  to  is  not  required,  as  a  minute  written 
on  the  decree  to  the  effect  that  defender  had  failed  to  pay,  with  the 
execution  of  charge,  is  quite  sufficient.  This  is  now  the  practice  in  the 
Sheriff  Courts  of  Forfarshire. — I  am,  <fec.,  G.  B.  P. 

(kichtr,  1885. 


Glasgow  Juridical  Society. — On  27th  October,  the  annual  dinner  of 
this  Society  took  place  in  the  George  Hotel,  under  the  chairmanship  of 
Mr.  Sheriff  Clark,  president  of  the  society.  Mr.  J.  M.  Mackechnie 
acted  as  croupier,  and  about  fifty  members  and  friends  were  present, 
ioclttding  Lord  McLaren,  Lord  Provost  M*Onie,  Mr.  Sheriff  Lees, 
Professor  Simpson,  Lord  Dean  of  Guild  Blackie,  Dr.  A.  B.  M*Grigor,  Dr. 
John  Kerr,  Mr.  R.  V.  Campbell,  and  Mr.  A.  M.  Mitchell,  hon.  secretary. 
2ii 
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primarily  for  damages  at  common  law,  with  only  an  alternative  conclusion 
for  damages  under  the  Act.  The  statute,  section  6,  provides  that  "  in 
"  Scotland  any  action  under  this  Act "  may  be  removed  to  the  Court  of 
Session,  and  it  is  not  competent  to  transmit  any  common  law  cases  to 
the  Court  of  Session,  except  those  specified  in  the  Sheriff  Court  Act, 
1877,  40  &  41  Vict.  cap.  50,  section  9. 

I  am  also  further  to  point  out  to  you  that  in  the  present  case  the 
Employers*  Liability  Act  is  not  libelled  either  in  the  alternative  con- 
clusion of  the  petition,  or  in  the  condescendence,  nor  is  there  any  plea 
regarding  it, — the  only  reference  in  the  record  to  this  Act  being  the 
statement  in  condescendence  6  that  the  pursuer  has  given  notice,  in 
terms  of  the  Act,  to  the  defenders  of  his  having  been  injured,  and  has 
claimed  compensation  which  they  refuse,  and  that  the  action  has 
accordingly  been  rendered  necessary.  His  Lordship  considers  that  in 
all  cases  brought  under  the  Employers'  Liability  Act,  it  is  necessary 
to  have  a  distinct  statement  or  notice  that  it  is  brought  under  that  Act 
to  entitle  the  parties  to  transmit  the  case  to  the  Supreme  Courts 

I  am  therefore  directed  by  his  Lordship  to  return  the  process  to  you 
(which  I  now  do),  and  to  request  you  to  see  that  the  requirements 
pointed  out  by  his  Lordship  are  fulfilled  before  transmitting  such  cases 
here  in  future,  and  to  make  them  known  to  the  profession  and  the  other 
Sheriff-Clerks  Depute  of  your  county. — I  am.  Sir,  your  obedient  servant, 

(JEO.  C.  Bkli^Y;.^^ Keeper  of  the  RdU. 


HUSBAND  AND  WIFE— INTERIM  ALIMENT. 

69  St.  Vincent  Street,  Gi.asgow,  17^^  November^  1885. 

Sir, — In  a  recent  case  which  came  before  Mr.  Sheriff  Guthrie, 
at  the  instance  of  a  wife  against  her  husband,  and  in  which 
I  acted  as  Agent  for  the  Poor  for  the  pursuer,  his  Lordship 
has  issued  an  interlocutor,  of  which  I  enclose  a  copy.  His  Lord- 
ship stated  that  it  might  save  Agents  for  the  Poor  considerable 
trouble  if  it  were  known  that,  wnere  a  wife  sought  to  bring  an 
action  for  aliment  against  her  husband,  the  parties  having  been 
living  apart  for  some  considerable  time,  the  Sheriff  Court  of 
Lanarkshire  would  not  interfere  to  award  interim  aliment  to 
enable  the  pursuer  to  go  into  the  Court  of  Session  (her  only 
competent  course)  unless  it  could  be  shown  that  there  w^as  some 
present  pressing  emergency  entitling  the  Sheriff  to  award 
interim  aliment.  His  Lordship  accordingly  requested  me  to 
communicate  this  opinion  of  himself  and  the  other  Substitutes 
whom  he  had  consulted  to  the  Agents  for  the  Poor,  and  I  have 
pleasure  in  doing  so. — Yours  truly,  John  S.  Galbraith. 


(tI^sgow,  \th  Novemlter,  1885. — Having  heard  the  statements  of  the 
parties  personally,  and  heard  the  pursuer's  agent.  Finds  that  the  parties 
have  been  living  apart  for  many  years  by  tacit  agreement,  and  that 
there  is  no  allegation  of  a  new  emergency,  or  of  any  necessity  requiring 
this  Court  to  award  interim  aliment;  therefore  dismisses  the  petition 
and  decerns :  Finds  no  expenses  due.  W.  Guthrib. 
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S  OF  LAW  FACULTIES. 

1 1  meeting  of  the  Faculty  of  Solicitoni  wa«  hdd 

U.  Grant,  the  Dean  of  the  Faculty,  presided 

it'ctcd  Sub-Dean,  and  Mr.  James  Clarke  Secretary 

iic  following  gentlemen  were  apfj'jtnted  the  Dean's 

1^  year: — Mr.Wm.  Buium,  Mr.  -Vndiew  )Iacdi>na]d, 

.  Mr.  Andrew  ^[acRitchie,  Mr.  J.  Mackay,  and   Mr. 

Society  of  SolicitorB  and  Procuratorii  held  tu  amioa] 

within  the  Procuratons'  B^xm,  Comity  BuJlHJiri^  oo 

ihI  appointed  the  following  affice4iearErni  and  ^/thent  for 

.;ar,  vi&: — Dean's  Council— Jame»  Chiystal,  Dean;  h/Af^sri 

^iib-Dean;  Chas.  Wingate,  Secretary  awl  Treamrer.     ^V^nO' 

ssrs.  Alexander  Hill,  Darid  W.  Lo^e,  J.  S.  Fler/ijrjj^  J^Am 

ivad  3 4  Wood  Blakey.     Procuratcnv  for  the  F'x^ — J.  Law  Ffiilp 

.■rt  JJexBMider  HilL     Board  of  Examioen — D«  W.  l/y^,  hJUu 

.t],  and  GhiC  Wingate,  ex  officio^  and  a«  Seeretary  t/>  t}*e  IVj«ni 

-D«  Wl^JtMi^    Orator  of  the  Library — James  Brr/vn.     Ktet^pr 

lilHSIIBBOffieer — Robert  Bnuiton. 
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Agrieultural  Holdinsrs  Act,  iSSS—c<mtinutd. 


PAOK 


Notice  of  Claim — Determination  of  Tenancy. — Held  that  the  date  of  determination  of 
the  tenancy,  within  four  months  from  which  a  chum  under  the  Agricultural 
Holdings  Act  has  to  be  lodged,  is  the  date  of  the  termination  or  expiry  of  the 
lease,  and  that  a  clause  in  the  estate  conditions  of  let,  giving  the  outgoing  tenant 
the  occupation  of  the  bams  and  bam -yards  until  a  later  date,  does  not  extend 
the  period  within  which  such  a  claim  by  the  tenant  can  be  made.  Hannan  v. 
jxaifisay ,       •••         •.«         ■>•         •..         «.•  .^t         ••■  i>«         •••         •••  •••       £^m 

Validity  of  Aicard — Competency  of  Appeal, — Circumstances  in  which  the  validity 
of  au  arbiter's  award  under  the  Act  was  sustained,  and  an  appeal  to  the  Sheriff 
against  a  finding  to  this  effect  by  the  Sheriff-Substitute  held  to  be  incompetent. 
Governors  of  GiTleMpie's  IloifpitcU  v.  Penman 292 

Proce/M — Appeal  to  Sheriff, — Held  that  an  appeal  to  the  Sheriff  from  the  Sheriff- 
Substitute  is  not  competent  under  the  statute.     TJnd, 

Aliment— 

BoMfard — Duration  of  Aliment  —School. — Held  that,  in  view  of  the  present  school  law 
under  which  children  are  practically  del)arred  from  employment  until  they  are 
fourteen  vears  of  age,  aliment  for  an  illegitimate  child  should  be  given  for 
that  number  of  years.     Gove  v.  Mitchell^        ...        4! 

Son-in-Law. — Held  that  a  son-in-law,  possessed  of  about  £200  in  bank,  is  not  bound 
to  break  in  upon  his  small  capital  for  support  of  his  mother-in-law.  Carr  v. 
Taylor  and  Carry  ...         ...         ...         ...         ...         ...         ..  ...         ...         ..        118 

Parent  and  Child. — Held  that,  witli  an  income  of  £72  a  year,  earned  by  himself  and 

family,  a  son  is  not  liable  for  his  mother's  support.     Pttrie  v.  Petrie^     ...         ...      120 

Arrestment— 

Diligence — Competition} — Arrestment  ad  fundandam  jurisdictionem. — Held  that  au 
arrestment  ad  fundandam  jurisdictionem  imposes  a  nexus  on  the  subjects 
arrested,  but  only  for  a  specific  purpose,  and  that  its  effect  ceases  if  that 
purpose  fails  or  is  relinquished.     Craig  v,  Tighe  and  Other m,         ...      313 

Assessment- 
Poor  and  Scfiool  Rate — Police  Stations. — Held  that  police  stations  are  exempt  from 
poor  and  school  rate  as  well  as  from  income-tax.     Parochial  Board  of  Langholm 
V.  Commissioners  of  Supply  of  Dumfriesshire^  ...         ...      265 

Educalion  Acts — School  Bat^. — Circumstances  in  which  held  that  a  Parochial  Board 
had  not  levied  a  rate  either  in  itself  excessive  or  beyond  the  powers  conferred 
upon  it  by  statute.     Tettndale  v.  Ross,  ...      268 

Auctioneer.    ^S'ee  Sale. 


Bankruptcy— 

Application  for  Sequestration — Form  of  Petition — Sheriff  Courts  Act  of  1876. — Heltl 
that  a  petition  for  sequestration  does  not  require  to  be  framed  in  the  form 
set  fortn  in  Schedule  A  of  the  Sheriff  Courts  Act  of  1876,  but  can  competently 
be  framed  either  in  that  form  or  in  tlie  form  in  use  prior  to  that  Act, 
Buchanan's  Sequestration,  23 

Opinion. — That  a  petition  for  sequestration  of  a  bankrupt's  estates  must  be 
framed  in  accordance  with  the  forms  provided  by  the  Sheriff  Courts  Act  of  1876. 
Johnston,  Petitioner,         ...      314 

Judicial  Factor — Powers  under  sec.  16  of  the  Bankruptcy  Act,  1856. — Circumstances 
in  which  held  that  a  judicial  factor  had  exceeded  his  powers  in  purchasing  cattle 
to  consume  the  straw  on  the  iMinkrupt's  farm.     Ferguson  in  OgUvy's  Sequestra- 

C  w\f^9Wj  ■••  •••  •••  ••■  •••  ••>  «k«  •••  ••  •••  ■••  Vw 

Discharge  —  Dividend  of  5s.  per  pound.  —  Held  tliat  the  fact  of  a  dividend  of  5a, 
per  pound  not  having  actually  been  paid  should  not  prevent  the  bankrupts 
from  obtaining  their  discharge,  when  there  are  fimds  m  existence  which  will 
yield  a  dividend  of  that  amount.     Martin,  Turner,  d'  Co.,  63 

Number  of  Commissioners. — Held  that  where  one  of  the  commissioners  on  a  seques- 
trated estate  has  resi«ied,  it  is  competent  to  object  to  further  procedure 
till  his  place  is  filled.     Robertson'* s  Executors  \,  Gourlay, 72 

Bankers'  Evidence  Act,  1879 — Vouching  of  Claim — Mandate, — Held  (1)  tb»t  acoounts 
starting  with  a  docq^uet  and  relative  vouchers,  in  terms  of  the  Bankers'  Kvidence 
Act,  1879,  are  sufficiently  vouched  ;  and  (2)  that  a  mandate  signed  by  the  secre- 
tary of  a  bank  is  sufficient.     A  rmstrong's  Sequestration,      178 
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TtMh'b  Report  en  Conduct  of  Bankrupt—**  Retiolution"  of  Creditors,— Held  that  a 
reaolation  of  creditors  disapproving  of  the  report  of  the  trustee  on  the  bankrupt's 
oondact  was  a  *'  resolution  '  in  terms  of  the  Bankruptcy  Act,  1856,  and  as  such, 
^nM  appealable  to  the  Sheriff ;  and  that  the  resolution  come  to  by  the  creditors 
in  this  case  was  one  which  it  was  ultra  viren  of  them  to  pass.  Oreitfs  Segues- 
tnUion  185 

^fidavUfor  Voting — Signature  by  Mark, — Held  that  an  affidavit  and  mandate  signed 
by  a  X  in  presence  of  two  witnesses  are  not  sufficient  to  enable  the  creditor  to 
vote  by  a  mandatary  in  support  of  a  motion  to  have  the  estate  of  a  bankrupt 
wound  up  under  a  deed  of  arrangement.     Thom>*on'H  SequestrcUion^        261 

Se^^rcUioB  of  Firm — Offer  of  Gompottition  by  one  Partner  of  a  Bankrupt  Firm. — 
Bdd  that  the  sequestration  of  a  company's  estates  includes  sequestration  of  the 
estates  of  the  partners  of  that  company,  and  that  any  partner  thereby  acquires 
a  /oeitt  aandi  in  the  sequestration  entitling  him  to  make  an  offer  of  composition. 
^ndcurdf  Macinty re's  Sequestration  y 279 

Tn^u's  Fit — Chailengt  of  items  of  charge  passed  by  Commissioners, — Held  that 
although  certain  items  of  charge,  in  addition  to  a  fee  of  seventy  guineas  to  trustee, 
had  been  passed  as  proper  charges  by  the  commissioners  on  a  bankrupt  estate, 
and  the  commissioners'  deliverance  had  not  been  appealed  against  within  four- 
teen days  under  the  Bankruptcy  Act,  the  bankrupt,  who  had  been  discharged 
on  a  composition  arrangement,  and  his  cautioner,  were  entitled  to  plead  in  an 
action  raised  by  the  trustee  for  balance  of  fee,  that  the  charges  were  not  com- 
petent or  proper  charges  for  the  trustee  to  make  against  the  estate,  and  must  \ye 
unputed  in  extinction  of  the  balance  of  his  fee.     A,  B,  \,  Anrlrews  and  Raeside,      287 

^^^^'s  Diacharge—ld  <fc  20  Vict,  c,  79,  see.  l36.~Held  that  a  trustee  who  has,  in 
violation  of  the  I36th  section  of  tlie  Bankruptcy  Act  of  1856,  sold  the  debts 
of  the  estate  before  twelve  months  had  elapsed  from  the  date  of  sequestration, 
>a  not  entitled  to  an  immediate  discharge  on  presentation  of  his  petition.  Daniel 
^*^i'*  Sequestration,      330 

'^PP^Security— Partnership— Conjunct  and  Confident— Act  1621,  c,  IS— Held 
J^t  a  creditor  under  a  bond  and  disposition  in  security,  granted  when  the 
**«htor  was  the  sole  partner  of  a  firm  into  which  he  afterwards  assumed  a 
partner,  was  not  entitled  to  rank  on  the  partnership  estate.  Millar  db  Son's 
^^^oitration,  374 

^^  of  Bankrupt — Failure  to  pay  &*.  per  £, — Circumstances  in  which  held 
*wt  a  bankrupt,  although  he  had  failed  to  pay  a  dividend  of  5s.  per  £,  was 
(ntitled  to  his  discharge.     Armstrong  v.  His  Creditors 381 

Sft  also  Cessio.    Hypothe(\ 


Notice  of  Dishonour — Held  that  the  drawer  of  a  bill  having  requested  the  indorsees  to 
hold  it  over  for  ten  days  after  it  fell  due,  had  waived  the  obligation  on  the  part 
ci  the  Bank  (tlie  indorsees)  to  give  the  usual  notice  of  dishonour,  and  that  he 
was  not  entitled  to  notice  at  the  expiry  of  the  ten  days  that  the  bill  had  not 
been  met  by  the  acceptor.     Aberdeen  Town  and  County  Bank  y,  Dandson,       ...      212 

CoMtumary  OUigaticn — Vitiation, — Held  that  the  addition  of  the  name  of  a  third 
party  as  a  cautioner  to  a  promissory  note,  more  than  a  year  after  the  note  was 
ffranted,  was  a  fatal  vitiation  of  the  whole  instrument.     Shaw's   Trustees  v. 

''filaek  Usts."    ^fee  Reparation. 

Bofsapy- 

CompeUncy  of  Actum — lAabUUy  qf  Trust  Funds  for  Claims  of  Damage, — Held  that 
a  candidate  for  a  bursary  who  has  not  been  appointed  to  it  is  not  entitled  to 
roe  for  damages  on  the  ground  that  the  parties  who  had  the  power  of  appoint- 
ment exercised  it  in  favour  of  a  person  who  did  not  altogether  fulm  the 
conditions  under   which   the  competition   was  held.     Martin  v.   M^DougcdPs 

m  w  U^'CC'C^y*      «■•         •••         •-■         ■••         ■••         •••         ••«  •■         ■■•         ■■•         ••■      S^^^^B 

Cifrier- 

i^Koy  Company — Rej*ponwbility  for  Valuables — Risk  Note. — Where  a  fancy  dog 
was  carried  at  risk  of  owner,  who  signed  contract  note  and  did  not  declare  the 
value,  held  that  the  Company  was  responsible  for  fancy  value,  the  dog  being 
lost  through  fault  of  the  Company's  servants.     Falconer  v.  Caledonian  Raiht*ay 
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Affreenunt — Raf^. — A  railway  company  agreed  wiUi  a  number  of  ooalmasters  to 
carry  their  traffic  of  a  certain  aeseription  at  rates  specified  in  the  agreement, 
which  were  fixed  generally  on  the  principle  of  charging  so  much  per  ton  per 
mile»  and  bound  itself,  in  tlte  event  of  lower  rates  than  those  specified  bemg 
charged  to  other  traders,  to  give  a  corresponding  reduction  to  ihe  coalmasters 
who  were  parties  to  the  a^eement.  JIMy  in  an  action  against  the  mlway 
company  at  the  instance  of  one  of  the  coalmasters,  that  he  was  entitled  to  a 
reduction  in  terms  of  the  agreement,  if  other  traders  were  charged  rates  which, 
thouch  not  absolutely  lower  than  those  paid  by  him,  were  lower  by  reference  to 
the  distance  for  which  they  were  payable.     Mackinnon  v.  O.  de  S.-W.  Rcultoay 

KyOlTipdlhjff      ...  ...  ...  ...  ...  ...  ...  ...  ,.,  ...  ...  1^£ 

Railway — Injury  to  Ooodn  in  Tra/nMt — Measure  of  Daanage. — ^The  liability  of  a 
common  carrier  in  the  case  of  damage  to  goods  in  transit  is  analogous  to  that  of 
an  insurer,  and  he  is  merely  liable  to  the  extent  of  the  damage  done,  and  the 
owner  is  not  entitled  to  refuse  the  goods  and  sue  for  full  value.  Paul  de  8aM  v. 
Caledonian  Railway^        290 

Risk  Note — Railway  and  Canal  Traflc  Act^  1854,  >r6c.  7. — Where  a  railway  company 
offers  to  carry  goods  subject  to  the  ordinary  liability  of  a  carrier,  at  a  rate 
which  is  not  unreasonable,  a  special  contract  relie\'ing  the  company  of  all 
liability  in  case  of  damage,  in  consideration  of  a  reduced  rate,  is  just  and 
reasonable,  and  must  receive  effect,  even  although  the  damage  is  caused 
by  negligence  of  the  company's  ser\'^ant8.     Vml, 

Cesslo— 

Petition  agaimt  a  Campany. — Held  that  under  the  Acts  of  1880  and  1881,  the 
process  of  cessio  is  competent  against  an  insolvent  company.  Kennedy  d* 
Hackney's  CesaiOy 55 

Undischarged  Bankrupt. — Held  that  a  petition  for  cessio  is  incompetent  against  an 

undischarged  bankrupt,  his  trustee  oeing  also  undischarged.     Riddell  v.  M^Oill,      124 

Married  Woman.  — Held  that  the  process  of  cessio  is  competent  against  a  married 

woman.     Dandson  y.  Ra^,         147 

Trust  Deed — DUigence — Notour  Bankruptcy. — Question,  if  a  decree  in  a  cessio  super- 
sedes a  trust  deed  completed  more  than  sixty  days  l)efore  notour  bankruptcy : 
Held  that  a  decree  in  a  cessio  at  the  instance  of  a  creditor  is  a  diligence,  and 
supersedes  a  trust  deed  granted  within  sixty  days  of  notour  bankruptcy. 
Campbell  Y.  Ma/nrae  and  Others^  20.3 

No  Estate — Title  to  Sue. — Circumstances  in  which  held  that  a  petition  of  cessio  was 

incompetent.     Hampton  v.  Mitchell, 266 

Prior  discharge  of  sum  contained  in  decree  ex  facie  reg^ular — No  Estate — Om 
(7rec/»7or.— -Circumstances  in  which  held  that  the  process  of  cessio  was  incompe- 
tent.    John  Rosses  Cessio  f  .311 

Petition  al  instance  of  Debtor. — Held  that  a  petition  for  cessio  at  the  instance  of  a 
debtor  was  competent,  although  he  was  not  liable  to  imprisonment.     WUIy.  His 

^^ '  C^C  rC  x0§  n^  •  m  •  ■•«  •••  •«•  *  ■«•  •■•  •••  •••  •>•  •«•  t  JvO 

Company — Partners  not  called — Certificatt  of  posting — Non -production  of  l)Ooks  and 
pajyers. — In  a  petition  for  cessio  aeainst  a  company  the  partners  were  not  called, 
no  books  were  produced,  and  the  certificate  of  postage  of  circulars  to  the 
creditors  was  subscribed  by  the  agent's  clerk  and  two  witnesses, — objections  to 
the  competency  of  the  process  reeled.     Hamilton  <k  Son  v.  Haston  and  Others,      362 

Date  of  Operation  ofCesaio. — Held  that  a  decree  in  a  cessio  ordaining  the  sranting 
of  a  disposition  omnium  honomm  has  no  retroactive  force.  Seid,  Johnsiton, 
de  Scrimgeourw.  Carr's  Trustee,  ..      366 

Notour  Bankruptcy. — Held  that  in  a  petition  for  cessio,  evidence  of  notour  bank- 
ruptcy must  be  produced.     Mackie  y.  His  Creditors,  369 

Compensation.    See  Property. 

Company.     See  Cbs.sio. 

Contract— 

Delay — Supervision. — Where  a  contractor  was  bound  to  complete  his  contract  within 
a  certain  time,  and  it  appeared  that,  though  he  was  now  carrying  on  the  work 
steadily,  its  timeous  completion  was  not  possible  owing  to  his  delay  in  com- 
mencing the  contract,  the  Court  refused  hoc  statu  to  put  the  work  under  super- 
vision, out  granted  an  order  on  huu  to  proceed  with  the  execution  of  the  work 
with  as  much  speed  as  was  feasible  in  the  circumstances.  Wai«m  A  Son  v. 
**• ' ftf  •■•         #••         ...         .■>         ■«.         .t.         .••         •••         •»•         •«•         »•»  ' 
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Skippiitg^Freight    Conlractom — Charter-party — Managing    Omner — Principal    and 

Afftnt. — The  defenders,  besides  catTying  on  a  large  business  as  managing  owners 

or  ships  husbands,  were  in  the  habit  of  taking  time  contracts  for  carrying  goods 

for  merchants,  and  for  many  years  had  such  contracts  for  carrying  ore  for  the 

Thanis  Sulphur   and  Copper  Company.      These    contracts  were  sometimes 

reduced  to  the  form  of  a  charter-party.     Held  (1)  that  a  charter-party,  in 

which  the  defenders  were  designed  as  "managing  owners  of  the  ^Fitzjames' 

"  *oT    other  similar  suitable  steamer  or  steamers,"  for  the  employment  of  the 

"  Fitzjaraes,"  or  other  steamer,  was  not  a  contract  made  on  behalf  of  the  owners 

of  the  "  Fitzjames,"  unless  so  far  as  the  **  Fitzjamcs  *'  was  actually  employed  ; 

and  (2)  upon  the  evidence,  that  the  pursuers,  as  owners  of  the  **Fitzjame8," 

were  not  entitled  to  participate  in  profit  made  by  the  defenders  by  hiring  for 

the  purposes  of  the  contract  other  vessels  at  lower  rates  than  the  contract 

tate  of  freight,  upon  the  ground  that  it  was  a  profit  made  by  an  asent  in  the 

bosinesB  of  an  agency   tneyond   his   ordinary   commission.      MacKinnon  and 

Others  y.  Burrell  €i!  SoHy 166 

See  olm  Agxeemekt.    Cabbikb. 

Club.   SeepKocESS. 

Damages.  Sa  Repakahon. 
Debts  Beeovepy  Act— 

FHiihfommj — Competency, — ^The  arrestees  under  an  arrestment  on  a  Debts  Recovery 
decree  stated  that  the  siun  in  their  hands  was  £55,  and  pleaded  that  the  action 
^«w incompetent,— plea  repelled.     Mackayv,  S.  U,  <b  if.  Insurance  Co.y         ...       120 

Exptnm,—^.  claim  which  could  competently  have  been  brought  in  the  Debts 
Recovery  CJourt,  bavins  been  brought  in  the  Ordinary  Court,  held  that  only  the 
expenses  allowed  by  tne  Debts  Recovery  Act  should  be  given.      Brovm  v. 

i*Vt/C/WOW,       ...  ...  ...  ...  ..  ...  ...  ca,  ,,,  ,.,  ,,,  loO 

BzpcHMff— Balance  on  account  current  between  Law  Agent  and  Client — Competency  in 
Debts  Recovery  Court.  — Held  that  an  action  to  recover  payment  of  a  balance  due 
by  a  client  to  a  law  agent  under  a  cash  account  is  mcompetent  in  the  Debts 
Recovery  Court,  even  though  the  balance  sued  for  is  entirely  covered  by  a 
biuineBS  account.     McGregor  df  Cochrane  v.  M'DoTialdy     229 

Dog.  5e€  Reparation. 

Donation— 

Mords  Causa  Donation — Husband  awl  Wtfe — A  deposit  in  a  Savings  Bank  in  the 
names  of  a  husband  and  wife,  **to  be  acted  upon  by  either  party,  and  a  deposit 
receipt  in  another  bank  **  to  l)e  drawn  by  them,  or  eitlier,  or  8ui*vivor,"  held  to 
be  donations  mortis  causa  by  the  husband  to  the  wife.     WoUker^  <0c. ,  v.  WUson^        134 

Employers'  Liability  Act    See  Repa&ation. 
Exeeutpy- 

Form  of  Petition — Sheriff  Courts  Acty  1876. — Held  that  a  petition  for  the  appointment 
of  an  executor  must  be  framed  in  accordance  with  the  forms  provided  by  the 
SheriffCourts  Act  of  1876.     J ohnMon^  Petitioner ^    ...  ...  ...  ...      314 

Ezpensei^— 

Beterraiion  of  Expenses  tU  Settlement, — Held  that  expenses  are  not  recoverable  when 

not  reserved  ivom.  the  settlement  of  a  debt.     Smith  v.  Walker,      17,  42 

Service  Copies — Printing. — Held  that  when  printed  copies  of  a  paper  in  a  case  can 
be  supplied  at  a  cheaper  rate  than  written  copies,  the  cost  of  the  printed  copies 
only  will  be  allowed.     Steicart  v.  Dundee  Joint-Stock  Company, ...        54 

Fu9  of  Scientific  Witnesses. — Principles  on  which  accounts  of  skilled  and  scientific 

witnesses  should  be  taxed.     Houston  \.  Olen,  139 

Fus  of  Medical  Witnesses. — Report  by  the  Auditor  of  Glasgow  Facul^  on  the  fees 
chargeable  by  professional  witnesses  examined  in  Edinburgh.     Morton  v.  Kerr 

Qb    M^  vCr7  ~f  #%?  A  «•■  ■••  •«  »••  ■•■  •••  •«•  •«•  ••«  •••  ■■•  %M^JmB 

Sft  also  Debts  Recoveby  Act.    Landlord  anv  Tenant.    Process. 
things— 

Forfeiture  of  Salfnon — Bight  of  Betention^Salmon  Fishing  Act  of  1868. — Held  that 
where  a  prosecution  for  illegal  possession  of  salmon  has  failed,  the  Fishery 
officers  are  not  entitled  to  retain  the  fish  they  have  seized  under  warrant  from 

the  Sheriff.     Soutar  y.  The  Dmt  Fishery  Board,       358 

Set  also  Interdict. 
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Public  Right  to  Challenge  Eneroachmtnts, — Held,  in  a  possessory  action,  that  use  of 
foreshore  by  the  public,  to  the  extent  of  walking  and  bathing  for  seven  years 
before  the  aate  of  citation,  entitles  them  to  chaUenge  encroachments  maae  by 
the  proprietor  of  lands  adjoining  the  shore,  and  described  in  the  titles  as 
"bounded  by  the  sea -flood."     Town  Council  of  Dundee  v.  Keiller,  12 

Game— 

Ground  Game  Act,  1880 — Person  bon&  fide  eynployed  for  reuxtrcL — A  farmer  con- 
tracted with  a  trainer  of  sportine  dogs  in  the  neighbourhood  to  kill  around 
came  on  his  farm,  the  trainer  neither  to  pay  nor  be  paid,  but  to  keep  what  he 
killeil,  giving  the  farmer  a  hare  or  rabbit  when  asked.  Held  that  the  trainer 
was  a  person  bond  fide  employed  for  reward.     Hope  Verev.  M^ItUosh^  ...        63 

Ground  Game  Act,  1880. — Held  that  on  a  complaint  under  the  Day  TreapaM 
Act  of  1832,  a  prosecutor  is  not  entitled  to  a  conviction  in  respect  that  traps  for 
rabbits  were  not  set  in  the  manner  required  by  section  6  of  the  Ground  Game 
Act  of  1880.     Gammell  v.  Winter,        355 

Possession  of  Poaching  Implemenls. — Held  that  the  possession  of  poaching  implements 
which  had  not  been  used  in  poaching  was  not  sufficient  to  warrant  a  conviction 
under  the  Poaching  Prevention  Act.     Procurator-Fiscal  v.  Ferguson  and  Others,      378 

General  Police  Act,  1862— 

Streets — Sec.  76. — Held  that  the  provisions  of  this  section  as  to  streets  taken  over  on 
completion  by  the  Commissioners  do  not  apply  to  the  foot  pavement,  which 
must  be  laid  by  the  owners  of  the  properties  abutting  thereon.  MacLeish  v. 
Christie  and  Others,  180 

Fire-Engines — Expense  tchen  sent  beyond  Boundaries  of  Burgh. — ^Circumstances  in 
which  held  that  the  owner  of  a  property  beyond  burgh  where  a  fire  had 
occurred,  and  to  which  the  fire-engmes  had  been  sent,  was  liable  only  for  one 
half  the  expense.     Police  Commiesioners  of  Perth  v.  Christie,        ...  340 

Sees.  161  and  152 — Paving — Comer  Tenement — Assessment. — Circumstances  in  which 
it  was  held  that  the  assessment  in  respect  of  comer  tenements  must  be  laid  on 
according  to  sec.  151.     McufistratesofjLeithv.Pa^icton,       348 

See  also  Police  Commissionbbs. 

Harbour— 

Seizure  and  Sale  of  Goods  for  Dues  under  Harbours  Clauses  Act,  1847|  section  46.-- 
Circumstances  in  which  held  that  goods  which  had  been  placed  on  a  part  of  the 
harbour  gi^ound  let  to  the  pursuer  had  been  legally  taken  possession  of  by  the 
defenders  for  payment  of  rates.     Mair  v.  Peterheoff  Harbour  Trustees, 148 

Hotel- 

Liahility  of  Hotel  Proprietors  for  Guests*  Property. — Held,  where  contributory 
negligence  or  want  of  reasonable  care  on  the  part  of  the  pursuer  can  l>e 
proved,  the  hotel  proprietor  is  not  liable  for  lost  property.  Hawhyard  v. 
Caledonian  Bail icay  Co., 21 

House  FaetOF.    See  Aqent  and  Principal. 

Husband  and  Wife. 

Afarried  Wotnan^s  Proj^rty  Act,  1881 — Right  of  Admimsfmtion. — Held  that  the 
Act  does  not  deprive  the  husband  of  his  right  of  administration  of  the  moveable 
property  of  his  wife.     Andrew  \.  And reic,     54 

Afarried  Woman* s  Property  Act,  1881. — Circumstances  in  which  held  tiiat  the  funds 
of  the  wife  were  so  immixed  with  those  of  the  hus1>and  as  neoesaarily  to  become 
assets  of  his  estate  in  bankruptcy.     Hunter  r.  Crawford , 241 

See  also  Donation. 

Hypothec— 

Landlord* s  Hypothec  over  Hirtil  Articles — Sewing  Machine. — Held  that  a  sewing 
machine  let  on  hire  to  a  shoemaker  was  not  subject  to  the  landlord's  hypothec. 
Walson  y.  Singer  Company,        20 

Domestic  Servant. — Held  that  a  domestic  servant,  differins  in  that  respect  from 
a  farm  servant,  has  not  a  preference  over  the  landlord's  nypothcc.     Davidson  v. 
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Iwmrmwe  cm  a  surrogatt — Arrt4<tments  durinff  dtpewhnct  of  aciian, — Held  (1)  that  a 
Dolicy  of  insurance  is  not  ex  lege  a  surrogate  for  subjects  over  which  the  land- 
lord's hypothec  extends ;  and  (2)  that  arrestments  used  within  60  days  of  notour 
bankruptcy,  even  on  the  dependence  of  an  action  for  a  half -yearns  rent,  will  not 
confer  on  the  landlord  more  than  a  pari  pasati  ranking  for  the  amount  of  that 
rent  ^-ith  other  arresting  creditors,  ifarih  BrifUh  and  Mercantile  Insurance 
Company  y.  Mitchell  and  Others,  230 

''^eqiuMrtUion  for  Rent — Competency. — ^A  lease  executed  in  1882,  in  which  it  was 
a^eed  to  hold  Martinmas,  1878,  as  the  term  of  entry  and  commencement  of  a 
nmeteen  years'  tenure,  held  not  to  be  a  lease  current  at  11th  November,  1881, 
the  date  of  commencement  of  the  Hypothec  Abolition  Act  of  1880,  and  that, 
therefore,  the  proprietor  had  no  right  of  hypothec  in  respect  of  it.     Graham  v. 

Interdict- 

Landicrd  and  Tenant — Trejtpcuui, — Circumstances  in  which  held  that  there  had  been 
trespass  on    the  complainer^s  grounds   sufficient  to  entitle  him  to  interdict. 
Winans  v.  MacRa4i,         ...         ...         ...         ...         ...         ...         ...         ...         ...       104 

Tre^rp<M>»  by  Cattle— Winter  Herding  Act  of  1686,  cap.  11.— ^eW  that  on  proof  of 
failure  to  comply  with  the  provisions  of  the  Act  of  1686,  the  pursuer,  besides 
the  remedies  of  poinding  the  strayed  cattle  or  suing  for  damages,  would  be 
entitled  to  interdict.     R^jertson  v.  Wright,  di-c,       100 

^wAiJUjw— (Tire  of  Boat, — Held  that  a  person  in  rieht  of  a  lease  of  fishings  is  entitled 
to  oae  a  boat  in  the  full  enjoyment  of  tnat  right,  and  interdict  refused. 
•Dirwn  V. /)tro»i,    ...         ...         ...         ...         ...         ...         ...         ...         ...         ...       159 

*^»w>M  Fishing.^— Right  of  Hiring  out  Pleasure  Boats  in  Fishing  Waters.— Held  that, 
where  it  is  not  proved  that  the  use  of  the  river  by  the  public  for  boating  and 
other  purposes  is  injurious  to  the  fishing,  the  proprietor  of  a  salmon  fishing  on 
^  tidal  and  navigable  river  is  not  entitled  to  prevent  such  public  use. 
^*ehardson  and  Speedie  v.  Dutchf  43 

J^gm&nts  Extension  Act   See  Mandataby. 

P^^'* — Temporary  ReMdence. — A  fisherman  fi-om  Cellardvke  who  had  gone  to 

^*erburgh  to  the  fishing  was,  after  he  had  left,  sued  in  the  Court  at  the  latter 

^*^  for  an  account  he  had  incurred  while  there.      Held  that  the  defender, 

^^^'^  returned  to  his  permanent  place  of  residence  before  any  attempt  to 

K,  ^  the  summons  was  made,  could  not  now  be  sued  at  Fraserburgh.  McGregor 

vW^I^eUcy  in  Sheriff  Court — TruM — Conveyance  of  Herita/je, — Held  that  an  action  to 
^lapel  trustees  to  sign  a  deed  of  assumption  containing  a  conveyance  of  heritage 
^  competent  in  the  Sheriff  Court.     Kay  v.  Smith  and  Others,      70 

Skefif  Courts  Act,  1876. — Circumstances  in  which  held  that  there  was  no  jurisdic- 
tion in  terms  of  the  46th  section  of  the  Act  of  1876.  Northern  Agricultural  Co» 
V.  Hamilton,  M*Culloch,  d:  Co.,  297 

undlord  and  Tenant— 

Rent  of  Warehouse — Unreasonable  Use  of  Premises. — Held  a  tenant  is  not  relieved  of 
liability  for  payment  of  rent  of  a  warehouse  because  the  floor  fives  way,  if  the 
giving  way  be  due  to  his  own  unreasonable  use  of  it ;  and  in  judging  of  what  is 
a  reaeonable  use,  the  Court  will  take  into  liew  the  apparent  strength  of  the 
floor,  and  the  knowledge  which  the  tenant  had,  or  as  a  business  man  ought 
to  have  ha<l,  as  to  its  strength,  and  will  support  any  use  which  is  legiti- 
mate in  kind,  and  is  not  shown  to  Ije  clearly  unreasonable  in  extent.  Stewart  v. 
Corrie,  Mackity  <k  Co.f      ...         ...         ...         ...         ...         ...         ...         ...         ...        34 

Ejtdment — Peace  Warning. — Held  that  in  executing  a  peace  warning  within  burgh, 
it  is  not  enough  merely  to  chalk  a  tenant's  door,  but  intimation  of  the  wammg 
must  be  given  in  addition.     Robertson  v.  Draffan, 81 

Damage  by  Water — Liability  for  Repairs. — Where  water  had  flowed  from  an  upper 
flat  through  the  fault  of  the  defender's  tenants,  and  damaged  the  property 
heneath,  held  that  a  petition  to  ordain  Uie  proprietor  of  the  upper  flat  to  repair 
the  water  apparatus  in  his  flat  was  an  inappropriate  remedy.     Langicill,  d-c. ,  v. 

*•*  'KmtJtlit         •••     •••     •••     •■•     •••     •••     •••     •••     ••■     •••     •••    JL  ^Ih 

Inttatre  GaUe — Culpa. — Where  a  landlord  is  put  on  his  guard  as  to  the  insecure 
condition  of  a  gable  belonging  to  him,  and  does  not  have  it  repaired,  he  will  be 
liable  in  damages  to  any  tenant  injured  by  its  fall.     Gentle,  d-c,  v.  Stevenson^  ...       131 
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Sequesh'cUion  currente  termino. — Held  that  sequestration  rmrentt  temwno  must, 
unless  in  very  exceptional  circumstances,  be  taken  at  the  landloid's  expense. 
Shaw  y.  BroiPnt^    ...         ...  ...         ...         ...         ...         ...         ...         ...      341 

House  not  hahitahle, — Held  that  if  a  house  which  has  been  let  is  not  habitable,  in  a 
reasonable  sense,  at  the  time  of  entry,  or  if  it  is  not  in  the  condition  that  the 
tenant  was  entitled  to  expect  and  insist  on,  the  tenant  will  not  be  bound  to 
enter*    Forbes  v,  M*Intyref        ...  ...        , ...      379 

See  ahto  AoBioiTLTTrRAL  Holdings  Act,  1883.     Hypothec. 
Law  Agent.    See  Agent  and  Clusnt. 
Legacy— 

**  Glasgow  Infirmary" — ^Two  ladies  belonging  to  Glasffow,  but  who  from  1867  until 
their  deaths  in  1882  and  1883  respectively,  resided  at  Versailles,  in  France,  left, 
by  a  codicil  executed  in  1876,  £200  to  "the  Glasgow  Infirmary."  The  Western 
Infirmary,  which  was  established  in  1874,  claimed  to  share  the  legacy  equally 
with  the  Glasgow  Royal  Infirmary.  HM  that  by  the  **  Glasgow  Infirmary '' 
was  meant  the  Glasgow  Royal  Infirmary,  being  the  only  Glasgow  Infirmary 
known  to  the  parties  executing  the  codicil,  and .  that  the  mer^  omission  of 
the  word  "Royal"  would  not  invalidate  the  legacy  as  one  to  the  Glasgow 
Royal  Infirmaiy.     Atdd\»  Hamifion, 3 

Lien.    See  Lodging -House  Keeper. 

Lodglng-Honse  Keeper— 

Lfien. — Hdd  that  a  lodging-house  keeper  had  a  lien  or  right  of  retention  over  her 
lodger's  effects  in  respect  of  non-payment  of  an  account  for  board  and  lodgings. 
\Tray  v.  jtiari^        ...        ...        ...         ...  ...         ...         .-•>«         «■«         •»■      wwf 

Mandatary-^ 

Inferior  Courts  JmlgmtiUs  Extension  Act,  1882.— Held  that  where  the  pursuer  of  an 
action  is  resident  in  England  or  Ireland,  it  is  a  matter  in  the  discretion  of  the 
Court  whether  or  not  a  mandatary  should  l)e  sisted  ;  but  that,  under  the 
Judgments  Extension  Act,  1 882,  such  a  pursuer,  differing  from  the  former  prac- 
tice,  need  not  now  sist  a  mandatary  unless  special  cause  for  it  is  shown  or 
perceived  by  the  Court.     0*Kane  v.  lyKane , 124 

Inferior  Courts  Judgment  Extension  Act,  1882.  — The  condition  of  ptersonal  service 
does  not  limit  the  application  of  the  Act  in  regard  to  pursuers ;  and  as  thus  a 
defender  on  whom  there  has  been  no  personal  service  may  enldtx3e  .tmder 
the  Act  a  decree  for  expenses  obtained  against  a  pursuicr^  a  motion  to  prdain 
a  pursuer  in  such  a  case  to  sist  a  mandatary  refused.     Carr  tk  Sons  v.  JU'Ltittianf 

A^CU*Cr  ■  Qv  ^y  va  f  ■••  •••  •••  •••  ••■  ■••  •••  ■«•  •••  ms  0  m^3^ 

MaFFlage — 

Breach  of  Promise — Married  Woman. — Held  that  a  woman  claiming  damages  for 
breach  of  promise  of  marriage  loses  her  right  to  make  such  a  claim  if  she  subse- 
quently marries  another  person.     Clark  y.  Roy y         ...        26 

MaFFled  Women's  Property  Act,  1881.    See  Husband  and  Wife. 
Master  and  Servant— 

Dismissal — Xotice — Custom  of  Troth » — Held  that  in  the  case  of  a  managing  dress- 
maker, who  was  paid  her  salary  monthly,  one  month's  notice  of  dismissal  was 
sufiicient.     Mauhert  y ,  Kemp  ik  Son , ...        18 

Apprentice — Indenture. — Where,  in  conseauence  of  depressed  trade,  the  hours  of 
work  in  a  shipbuilding  yard  had  to  oe  reduced,  held  that  the  masters  were 
entitled  to  reduce  the  hours  of  indentured  apprentices  as  well  as  of  ordinary 
workmen.     JI'Doivall  y.  Thomson,       ...         ...        25 

Apprentice — Indenture — Wcujes — Timt  worked — Trade  holidays. — Where,  imder  an 
indenture,  an  apprentice  is  to  be  paid  a  specified  wage  per  week,  his  master 
cannot  insist  on  nis  accepting  a  less  wage  where  he  does  not  get  a  full  week's 
work ;  but,  on  the  other  hand,  the  master  is  not  bound  to  provide  work  or 
wages  on  trade  holidays.     Anthony  y.  Smith  ^  Co.,  86 

Where  an  indenture  provided  that  an  apprentice  was  to  be  paid,  according  to  the 
time  wrought,  at  a  certain  rate,  ana  that  he  was  to  work  for  such  period  per 
day  as  the  exigencies  of  his  employer's  business  might  require,  held  he  was  only 
entitled  to  a  wage  proportionate  to  the  time  he  worked.     M^Crae  v.  M* Arthur 

€Wp  \^ V* •        •■■       ••■       •■•       ■■•       ■•«       ••■       •••       ■••       ••«       •••       •••       ^M/ 
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Sn^agmtnt  at  Ytarly  Salary — flhtess  of  Servant. — Gircumttanoes  in  which  held  that 
tile  inability^  through  mneas,  of  a  servant  to  fulfil  his  duties  releases  the  master 
from  his  engagement  with  him.     Manwnv.  Doirnie,  172 

JiuU^t  Dumiaaal — Forfeiiure  of  Wagu, — Where  the  misconduct  of  a  servant  is 
nch  as  to  justify  his  dismissal,  his  master  is  entitled  to  withhold  the  wages 
whidi  he  has  earned.     Craig  v.  Cooper^  177 

/srw  Servant — Bankrupt^^y  of  Employer — Preference. — A  farmer  who,  because  of 
being  insolvent,  was  unable  to  pav  wages  at  Whitsunday,  was  sequestrated 
under  the  Bankruptcy  Acts  soon  after  the  term.  Held  that  the  farm  servants 
had  a  preference  for  their  wages  falling  due  at  Whitsunday.  Watt  and 
OtherfY.  Ma>ckie^8  Trustees,         219 

Farm  Sermni — Arcident  while  in  Employment — Liability  for  Wages. — Held  that  a 
master  is  not  liable  for  wages  for  the  time  a  servant  is  diBabled  by  an  accident 
tiirough  no  fault  of  the  master.     MaedoniUd  v.  Clerihew^ 357 

Farm  Semmt — House. — Circumstances  in  which  held  that  a  farm  servant  was  not 
entitled  to  refuse  to  fulfil  his  contract  of  service  in  oonsequence  of  the  condition 
of  the  house  which  was  provided  for  him.     DrysdaU  v.  Oihson,  967 

lereantlle  Law  Amendment  Aot— 

Gfurantu—Improbatitie  Writ. — Held  that  a  dooumAnt  granted  by  a  dairyman, 
iron-worker,  and  engine-fitter,  purporting  to  guarantee,  to  the  extent  of  £300, 
sums  advanced  and  to  be  advanced  by  a  draper  to  a  paMoibroker,  was  not  of  the 
nature  of  a  mercantile  guarantee,  and,  being  neither  holograph  nor  tested,  was 
inmrobative,  and  not  binding  on  tiie  parties.     Coplantl  v.  Vamphdl,  d:r.,  ...       113 

Aee  al«o  Sale. 

IKoKhaAt  Shipping  Aets.    See  Ship. 

fine- 
Coo/  Mines  Regulation  Act,  W2—Weighitig^AcqtUescenet^Settlement.—Held  (1) 
that  the  provision  of  the  Coal  Mines  Relation  Act  of  1872,  that  the  mineral 
got  by  the  miners  shall  be  truly  weighed,  is  satisfied  by  the  weight  of  each  hutch 
and  its  contents  being  duly  taken,  and  thereafter  an  uniform  deduction  of  agreed 
on  amonnt  made  therefrom  for  the  tare  of  each  hutch,  and  for  the  substances 
other  than  coal  mixed  with  the  mineral ;  and  (2)  that  if  a  miner  be  dissatisfied 
his  remedy  is  to  be  obtained  through  the  check-weigher  at  the  time,  and  not 

^ter  periodical  settlements  have  been  made.     St e^oart  y.  Dixon, 243 

^•t  oIao  Rkparatios. 

MnltlplepOinding.    See  Process. 
^Wit  Poaching  Act.    See  Process. 


rwfic  ffealth  Act. — Where  a  public  work  was  objected  to  as  a  nuisance,  held  that, 
^  compliance  with  certain  precautions,  interdict  was  imnecessary.  Gibb  and 
^f'^fy.  Hendry  ti*  Co.,     27 

f^^t^  Htdlth  Art,  sec.  16,  suh-sec.  {A)— Common  Law—Duty  of  Local  Authority— 
'^^penses. — Held  in  a  complaint  with  regard  to  manure  being  left  at  a  railway 
•t*tton,  that  iu  the  absence  of  evidence  to  show  that  there  vras  injury  to  health, 
^  that  the  decomposition  or  fermentation  of  the  manure  had  had  time  to  l)egin, 
^flat  no  nuisance  was  caused  ;  but  no  expenses  given  against  the  complainers, 
*cause,  in  the  discharge  of  public  duty,  they  were  justified  in  obtaining  a 
"^cisioQ  on  a  novel  question,  in  the  absence  of  eifort  on  the  part  of  the 
^Ppndents  to  obviate  complaints.     Local  Authority  of  Inveresk  v.  North  British 

p  j^.*^y  Company^ ^ 

fib  ^VS^r—^^*^rs  Pollnfion  Acf—Put)fic  Health  Act,  sec.  17.— Held  that  where 

11®  ^itjuids  issuing  from  a  paper  work,  which  are  chemically  objectionable  and 

I    ®'y  to  injure  sewage  or  vegetation,  are  treated  so  that  the  resultant  fluid  is 

/^^Uess,  the  defenders  are  bound  to  receive  such  resultant  fluid  into  the  public 

K.     ^^^  of  the  burgh.     Guthrie.,  Craig,  db  Co.  v.  Brechin  Police  Commissioners,    ...        59 

^'^Pper  and  Lower  Heritors, — It  is  no  defence  to  an  action  for  polluting  a  river 
^  '^  be  proved  that  the  defender  materially  pollutes  it,  that  after  it  passes  his 
j''^^  the  stream  receives  additional  pollution  from  lower  heritors  before  it 
^^^b^s  pursuer's  property,  the  pursuer  not  being  obliged  to  sue  all  the  heritors 

Pntnd^^^^'    Houston  y.  Glen,         ... 73 

iijA**^  — After  remits  to  inquire  into   a  defender's   opeiutions  for  prevent- 
o^JpoUution  of  a  stream  by  his  works,  interdict  granted  m  respect  of  the  failure 
^^ise  operations.    Ibid. 


DIGEST  OF  CASES. 


PAOB 


Parent  and  Child.    See  Alimekt. 

Parochial  Board.    See  Poor.    Process.    Public  Health  Act.    REDrcnoN. 
Pilot.    See  Ship. 

Poinding  of  the  Ground— 

fferifable  Security  over  Leant  for  999  years — RegutraJtion  of  Ltases  Ad,  1857. — Held 
that  a  poinding  of  the  ground,  proceeding  on  a  bond  and  assignation  in  security 
over  a  lease  for  999  years,  was  incompetent  and  illegal.  Pdlock,  in  Y<mn€j9fnC^ 
Sequestration,         *      ...      101 

Police— 

lUeya^l  Appreheimon — Malice. — Circumstances  in  whicli  hdd  that  a  police  constable, 
in  making  an  apprehension,  acted  maliciously  and  without  probable  cause. 
OVomiell  V.  Barclay,       153 

See  alf*o  Reparation. 
Police  Act  of  1862.    Ste  General  Police  Act.    Police  Commissioners. 

Police  Commissioners— 

Police  Act,  \m2—Hart)Our8  Act,  noZ—Sale— Rates— Public  Triuft.^ffeld  (I)  that 
the  sum  paid  for  the  site  of  a  slaughter-house  by  the  Police  Commissioners  of 
a  burgh,  to  themselves  as  Harl)Our  Trustees,  was  illegally  charged  against  the 
ratepayers,  in  respect  that  the  transaction  was  contrary  to  the  pix>vi8ions  of  the 
Police  and  Harl)our  Acts  ;  (2)  that  payments  made  to  Commissioners  of  Police, 
so  far  as  representing  profit  to  them,  were  illegal,  and  fell  to  be  deducted  from 
the  bur^h  account ;  (3)  that  relief  from  assessment  for  police  rates,  granted  by 
the  Police  Commissioners  to  themselves  as  Harlwur  Trustees  was  illegal,  and 
that  the  sum  due  for  that  assessment  fell  to  be  added  on  the  credit  side  of  the 
burgh  account.     Co/dwell  ami  Others  v.  Stranraer  Police  Commissioners,  .  .        90 

Police  Stations.    See  Assessment. 

Poor— 

Pauper — Residtniiai  Settlement, — A  man  of  weak  mind,  but  not  a  limatic  or  idiot, 
held  to  have  acquired  a  residential  settlement  in  a  parish  where  he  had  been 
boarded  at  the  expense  of  his  brothers  and  sister.     Cossets  v.  Scott  and  Somer- 

'  ^V  vO«*ia  •■•  •■■  •■•  ••#  «••  ■••  •■■  *••  «••  •••  ••■  %jiv 

Medical  Relief ^Sejttlement. — Circumstances  in  which  it  was  held  thaX  the  receipt  of 
medical  relief  did  not  prevent  the  acquisition  of  a  residential  settlement. 
Barony  Parish  y,  Govan  and  Kirlcoswald  Parishta, 145 

Parochial  Relief— Rtsidtntial  Stttlenmnt.— Held  that  a  farm  ser\'ant,  mamed,  with 
two  children,  who  had  become  nearly  totally  blind,  but  had  98.  a  week  for  such 
work  as  he  and  his  wife  could  do,  and  also  a  free  house,  was  not  a  proper 
object  of  parochial  relief ;  and  that  the  receipt  of  parochial  relief  did  not  inter- 
rupt his  acquisition  of  a  residential  settlement  in  the  parish  where  he  lived. 
Main  \.  Kennedy, 192 

Residential  Settlement. — Question,  whether  a  widow  could  lose  the  residential  settle- 
ment belonging  to  her  husband  at  the  time  of  his  death,  not  only  for  herself,  but 
also  for  her  children,  to  the  effect  of  making  the  parish  of  their  mother's  settle- 
ment liable  for  their  maintenance  after  her  death.  Held  that  the  parish  of  the 
mother's  birth  is  liable  for  the  maintenance  of  the  children.  hutpector  of 
Kemha^k  V.  Inspectors  of  Kilconqnhar  and  Mofiimail,  223 

Bastard — Derivative  Residential  Settlement. — Held  (1)  that  an  illegitimate  child,  after 
attaining  the  age  of  puberty,  takes  its  ovm  birth  settlement,  and  not  the 
residentml  settlement  of  its  mother ;  (2)  that  an  erroneous  entry  by  an  inspector 
in  his  own  parochial  books  that  a  pauper  possessed  a  settlement  in  his  parish 
was  not  a  bar  to  his  seeking  repayment  of  advances  from  tiie  true  parish  of 
settlement.     Lemon  v.  Dempster,         281 

Poor  Rate.    See  As.sesshent. 
Printing.    See  Expenses. 

Process— 

Sendee. — Held  that  service  of  a  citation  by  the  applicant  himself  is  not  competent. 

Hampton  V.  Mitchell,        ...         ...         ...         ...         ...         ...         ...  ..         ..         17 

Club — Title  to  Site. — An  action  for  payment  of  a  debt  due  by  a  football  club,  in  which 
the  club  itself  under  its  descriptive  name,  and  the  president,  treasurer,  and 
secretary  were  called  as  defenders,  dismissed  as  incompetent.  Paa(<m  v.  Kil- 
marnock Football  Club,     84 
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^fft^—Extiract, — ffe/d  that  when  appearance  has  been  entered  but  no  defence 
lodged,  a  decree  pronounced  at  the  first  calling  is  a  decree  in/orOy  and  not  a 
decree  in  absence,  and  that  the  Sheriff  may  allow  extract  after  such  time  as  he 
n^ay  deem  proper.      Wylie  tS:  Lochhead  v,  Thomson f..  100 

^^f^ment  of  Petition — Mistake  in  Name  of  Pursuer — ExptHsea. — Hdd  that  a  mistake 
in  the  name  of  a  pursuer  may  be  amendeil  on  payment  of  a  cei*tain  sum  of 
expeoaes  to  be  fixed  by  the  Court.     Morrison  y.  The  DiatUkritM  Co.,      136 

^^ht  Poachintj  Act — Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881 — Com- 
yOtncyof  Complaini. — Held  that  a  complaint  for  a  contravention  of  the  Night 
Poaching  Act,  9  Geo.  IV.  c.  69,  is  not  competent  in  the  form  provided  by  the 
Snmmary  Jurisdiction  (Scotland)  Acts,  1864  and  1881.     Complaini  under  Night 

^   «X«C/rf  H^  ^^  C'f  ■        ..«       •>.        ••.       •••        •••       «••       •■■        •••       •••       •••      M.  TVO 

Poinding  th  Ground — Rent. — A  decree  of  poinding  the  ground,  limited  to  the 
amount  of  the  rent,  having  been  granted,  held  that  an  allegation  that  the  rent 
W  been  actually  paid  under  a  prior  poinding  of  the  ground  before  this 
poinding  was  granted,  was  really  an  attempt  to  review  a  previous  decree,  and 
^^aa  not  competent  in  the  Sheriff  Court.  Crawford  de  Co.  v.  Th^  ScotHsh  Sav%iuj$ 
l^^tMmni  and  BitUding  Society^  165 

tkfnt.—Htld  that  a  creditor  cannot  hold  at  the  same  time  two  decrees  for  one  debt. 

Scott  y,  Scott  179 

^^^ffffit^'  BuifineM/i  Account — Proof. — Held  that  a  claim  upon  account  current  must 
oe  treated  as  a  loan  of  money,  and  that  a  claim  for  professional  charges  was 
J^oject  to  triennial  prescription,  both  1)eiiig  provable  only  by  writ  or  oath  of 
Qwender.  Circumstances  where,  in  absence  of  writ,  oath  held  negative  of 
reference.    Sm  ith  d:  Ben  net  v.  M^  Hardy  ^       1 86 

DiCTtt  w  Absence — Beponing — Implement. — Held  that  a  decree  after  appearance  has 
been  entered,  but  without  putting  in  defences,  is  a  decree  in  absence,  and  that 
a  reponing  petition  under  the  Act  of  Sederunt  of  1839  is  the  proper  form  of 
reponing,  and  is  not  barred  by  a  payment  to  account.  M^Eachran^  Fidtony  <(* 
Kerry.  Terry  Brother^, 237 

MuUipUpoinding — yecesnity  of  Beduction — Executor. — In  a  multiplepoiiidins  it  is  not 
necessarv  to  sist  process  to  await  a  reduction  of  the  title  of  one  of  the  claimants, 
the  fund  or  subject  being  tw  medio  ;  and  accordmgly  decree  of  preference  was 
given  in  favour  of  the  Crown's  donataiy,  and  against  an  executrix  decerned  and 
confirmed,  whose  decree  disclosed  ex  facie  that  she  had  no  right  to  the  oflSce. 
Xationcd  Security  Snnngs  Banl' Y.  Mrs.  Buchanan  and  Others,     238 

Executry—Form  of  Petition—SheHff  Courts  Act  oj  ISIQ.—Held  that  a  petition 
for  the  appointment  of  an  executor  must  be  framed  in  accordance  with  the 
forms  provided  by  the  Sheriff  Courts  Act  of  1876.     Rone  Ann  JohnMon  and  James 

vOnJIStOn,         ...  ...  ...  ...  ...  ..  ...  ...  ...  ...  ...  ol4 

BasQavptcy—Form  of  Petition. — Opinion  that  a  petition  for  sequestration  of  a  Imnk- 
rupt's  estates  must  also  be  so  framed.     Ihid. 

Trade  Union, — A  Scotcli  member  of  an  English  trade  union,  whose  claim  for  sick 
money  on  partial  disablement  had  been  refused,  brought  an  action  for  payment 
against  the  secretary  of  his  lod^e.  Held  that  the  action  was  wrongly  laid, 
and  must  either  be  brought  £^inst  the  society  itself,  or  in  the  manner  pro- 
vided by  the  rules.     Burns  V.  Cunningham y 318 

SmcJl  Debt  Act,  sec.  16. — Sist — Decree  in  foro. — Where  lx)th  parties  have  appeared 
in  a  Small  Debt  case,  and  the  hearing  is  adjourned  to  another  diet,  if  either 
party  fails  to  appear  at  that  diet,  the  decree  granted  thereon  by  default  to  the 
other  party   is  a  decree  tw  foro    and    cannot   be   sisted.      WorraJl  d'  Co.  v. 

Close  Time  Act,  13  Geo.  III.  cap.  54. — Held  that  a  *' month"  means  a  calendar 

month.    John  Farquharson,       ...  346 

Setting  aside  Deed  by  loay  of  Exception — Sheriff  Courts  Act,  1877,  «er.  11. — Held 
that  a  conclusion  for  setting  aside  a  warrant  by  way  of  exception  is  incom- 
petent.   Solitary.  The  Don  Fishery  Board, 359 

^tpmdng  NoU— Sheriff  Courts  (Scotland)  Act,  1876.— J3e/rf  that  the  Sheriff  is  not 
bound  to  repone  a  defender  when  the  explanation  of  his  failure  to  enter  appear- 
ance is  not  satisfactory.     Moscrip  \.  Oliver, 377 

^  f^so  Aqbicultubal  Holdinob  Act,  1883.     Bankruptcy.     Cessio.     Hypothbc. 
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xii  DIGEST  OF  CASES. 

Property— 

Joinf'-Proprittam — Exp€7i*t  of  Repairs, — Held  that  a  joint-proprietor  is  liable  for  a 
proportion  of  the  necessary  expenses  of  keeping  tlie  joint  pi^perty  in  repair, 
although  incurred  without  his  consent.     Rennie  v.  M'' GUI  and  Others, 158 

Heritable  or  Movtahfe — Fixtures — Grates. — Held  that  grates  are  heritable  fixtures, 

and  go  with  the  property  when  it  is  sold.     M^Pherson  v.  Murray j         263 

Structured  Damages  to  Buddings — Permanent  Deprecintion  in  Market  Value — Loss 

of  Rents — Pilblic  Stretl —WayleaiTC — Rock. — Railway  Compensation  Case,         ...      270 

Public  Health  Act- 
Loco/  Authority — Parochial  Board — Infectious  Diseases — Renioml  to  Fever  Hospital. 
— Held  that  a  Parochial  Board  which  removes  a  man  disabled  by  fever  to  an 
hospital  is  acting  in  excess  of  its  powers,  and  has  no  claim  on  the  parish  of 
settlement   for   costs  of   removal   and  maintenance  in  the  hospital.       Skotti* 

Parochial  Board  \.  New  Monkland  Parochial  Boards         ...      349 

See  also  Nuisance. 

Railway  Ck>mpany.    Set  Carrier.     Reparation. 

Reduction— 

Competency  in  Sheriff  Court. — In  an  action  raised  to  have  it  declared  (1)  that  certain 
resolutions  of  a  Parochial  Board  were  null  and  void ;  (2)  that  certain  of  the 
inspector's  acts  were  wrongful,  luiwaiTantablc,  and  illegal ;  and  (3)  that 
the  vote  tendered  by  a  mandatary  for  a  Limited  Company  was  null  and 
void,  held  that  such  an  action  was  incompetent  in  the  Sherifi  Court  at  common 
law,  and  that  it  was  not  competent  muler  the  Sheriff  Court  Act  of  1877*  nor 
under  the  88th  section  of  the  Poor-Law  Act  of  1845.     Reid  and  Others  v.  Peter - 

culter  Parochial  Board y ...        61 

Set  also  Process. 

Reparation— 

Reckless  Infonnalion.  to  the.  Police. — A  member  of  the  public  gave  information  to  the 
police  that  a  horse  was  being  worked  while  apparently  suffering  from  an  open 
sore  or  wound.  Held  that  such  information  bemg  on  the  evidence  untrue,  and 
given  without  examination,  inferred  malice  on  the  part  of  the  party  informing, 
and  rendered  him  liable  in  damages.     Glasgow  Tramway  Co,  v.  Maror,  ...        11 

Railway  Company  ^Negligence  of  Surfax^eman — Damnum  Fatale.^ — Held  that,  if  one 
concurring  cause  of  an  accident  is  due  to  the  fault  of  a  defender,  he  is  liable  in 
damages,  although  there  may  have  been  other  concurring  causes  for  which  he 
is  not  responsible.     Keir  v.  North  British  Railway  Co. ,      114 

Accident — Contributory  Negligen<^e. — A  member  of  the  public,  who  had  occasion  to 
be  in  a  baker's  premises,  had  gone  to  a  part  of  them  where,  in  the  opinion  of 
the  Court,  he  had  no  right  to  1^.  Held  tnat,  in  the  whole  circumstances  of  the 
case,  the  defetiders  were  not  liable  in  damages  for  an  accident  which  happened 
to  him.      Webster  V.  J.  tie  A.  Carssy       39,163 

Farm  Sermnt —Contributory  NexfUgetice. — A  faim  servant,  while  employed  harrow- 
ing turnips,  was  injured  through  the  starting  of  his  horse.  Held  that,  in  the 
circumstances,  he  was  not  entitled  to  compensation  from  his  employer.      Young 

Breach  of  Contract — Meas-urt  of  Damage. — ^Tlie  measure  of  damage  in  a  breach  of 
contract  is  a  question  for  a  jury  to  consider,  with  the  view  of  awarding  what, 
in  all  the  circumstances  of  the  case,  may  compensate  the  party  injured ;  and 
the  nUe  as  to  measure  of  damage  laid  down  in  the  English  case  of  Ha^lley  v. 
Bcucendale  is  mconsistent  with  the  law  of  Scotland.     Markill  dr  Co.  v.  JIar- 

w   v-^^CA'C'    CkT     v^  ^«  9  ■••  •••  •■•  «•«  •«•  •••  ■■«  •••  •■•  •••  mr\^M 

Policeman — Town  Council. — Held  that  the  Town  Council  not  being  the  employers  of 
the  police  force,  are  not  liable  for  their  acts.     Blair  v.  Aberdeen  Town  Council 

CIC'  '-••«••       •••       •■•        •••       •*•        •••       ■••        •••       ■••       •••       •••       ••«     Aa§ 

Dog — Sh^ep- worrying — Culpa — Joint  and  Several  Licdnlity, — Two  dogs,  havins  got  or 
I  been  let  loose,  worried  a  number  of  sheep.     Held  that  the  owner  of  ute  dogs 

was  liable  without  proof  of  fault  on  his  part,  and  that  his  liability  was  joint  and 
several  with  that  of  the  owners  of  other  dogs  which  were  said  to  have  taken 
part  in  the  worrying.     Smith  y.  Hurll,  ...  ...      246 

i  TaJdng  Decree,  in  Absence  for  Debt  Paid  after  Action  brotujht — Malice — Puhliealion 

in  *'  Bla4:k  Lists." — A  P^rty  raised  an  action  in  the  Small  Debt  Court  against 
another  for  a  debt.  The  defender,  without  appearing  at  tlie  court,  paid  the 
amount  with  expenses  to  a  firm  of  accountants  who,  it  was  alleged,  were 
authorised  to  collect  the  debt,  but  notwithstanding  such  payment  the  pursuers 
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in  the  action  took  decree  in  absence  against  the  defender,  and  the  decree  was 
pobliahed  in  the  *'  Black  Lists."  In  an  action  for  damages  by  the  defender, 
hdd  that  the  taking  of  the  decree  in  absence  by  the  pursuer  was  actionable, 
provided  it  was  malicious,  but  as  malice  was  not  alleged,  action  dismissed. 
Hdd  also  that  damages  were  not  recoverable  against  the  pursuers  for  the 
publication  of  the  decree  in  the  "Black  Lists  for  which  they  were  not 
responsible. 

Opinion. — That  the  books  of  the  Small  Debt  Court  are  not  books  of  record, 
and  that  the  publishers  of  the  ' '  Black  Lists "  have  no  right  to  take 
excerpts  therefrom.     PcUon  \.  Hunttr  d:  M^Corm<u:ky         283 

Som—Dtftrtire  Stair  Bailing. — Circumstances  in  which  Md  that  a  house-pro- 
prietor is  liable  for  an  accident  sustained  in  consequence  of  the  defective  state 
of  a  railing  on  a  common  stair.     Griffin  y.  Tot^h^  332 

•Ttidifta/  Slander — Malice, — ffeld  that  no  action  for  slander  lay  against  a  defender 
vhoused  defamatory  words  in  defending  an  action,  he  having  believed  them 
at  the  time  to  be  true,  and  they  being  pertinent  to  his  defence  and  used  without 
nuJice.    Anderffon  ami  Stirling  y.  DandnoUf...         351 

Employeks'  Lubility  Act. 

AetMona^«  PrtcauJtiowt. — A  bricklayer  employed  in  constructing  a  gas-producer  at 
defenders'  works  was  killed  by  a  mass  of  slag  falling  upon  him.  HM  that  where 
employers  have  taken  all  reasonable  precautions  to  guard  against  ordinary 
danger,  they  are  not  liable  in  damages.     Adam-i*  v.  Beardmorey 6 

^*irer  employed  in  removing  a  laree  vat  from  one  part  of  the  defenders'  works 
^*iiother  was  killed  by  the  vat  falling  upon  him.  ffeld  that,  in  the  circum- 
°^Qce8  disclosed,  reasonable  precautions  were  not  taken  against  danger,  and 
the  employers  were  therefore  liable  in  damages.     M^Partlandy.  CamjiheU  i  Go.y  9 

AUoCfUion  of  Damagen. — Damages  were  awarded  for  the  death  of  a  man  who  had 
left  a  widow  and  two  young  children.  The  widow  was  allowed  one-half  of  the 
statutory  damages,  the  other  half  being  reserved  for  the  children  when  they 
oame  to  sue.     Ihid. 

Afciihnt.—k  labourer  employed  on  one  of  the  pontoons  at  the  erection  of  the  Tay 
Bridge  was  struck  by  one  of  the  arms  of  the  capstan,  and  injured.  Held  that 
his  injury  was  the  result  of  pure  accident,  and  tiiat  the  employer  was  not  liable 
indamages.     Croll  y.  Airroly      ...         14 

Defict  in  Condition  of  Plant — Notice  of  Injury. — 1.  Circumstances  in  which  employers 
were  held  liaUe  in  damages  to  the  widow  of  a  workman  who  was  drowned  by 
falling  off  a  pontoon  upon  which  he  was  working  in  a  tidal  river,  and  which  was 
not  protected  by  a  Failing. 

2.  A  registered  letter  containing  *' Notice  of  Injury  under  the  Employers' 
*'  Liability  Act,"  was  tendered  at  the  office  of  the  firm  for  whom  il  was  evidently 
intended  (Messrs.  William  Arrol  k  Co. )  within  the  statutory  period,  but  was 
refused  to  be  taken  on  the  ground  that  it  was  addressed  by  mistake  Messrs. 
James  Arrol  &  Co. ;  and  Itefore  the  senders  were  inf onned  of  the  mistake  the 
statutory  period  had  expired.  Held  that  in  the  circumstonces  the  tender  was 
equivalent  to  delivery,  and  plea  that  the  action  was  not  maintainable  because  of 
want  of  notice  repelled. 

3.  Course  to  oe  taken  in  regard  to  awarding  compensation  under  Employers' 
Liability  Act,  where  workman  for  whose  death  compensation  is  claimed  leaves  a 
widow  and  child,  and  action  is  at  the  instance  only  of  the  widow.     Sim])son  v. 

^^ '  '  «^  Qt  \/"m  J  •••         «••         •••         ••!         •••         •••         •«  •••         •••         ••■       X^vV 

Sotict  of  Injury, — (1)  ffeld  that  the  notice  of  mjury  required  by  sees.  4  and  7  is  a 
written  notice.  (2)  A  workman  who  had  met  with  an  injury  at  his  work 
averred  that  he  did  not  give  notice  of  injury  under  the  above  statute  because  of 
an  arrangement  made  by  his  employers  that  no  legal  stops  were  to  be  taken,  but 
that  they  were  to  pay  him  certain  wages,  fftld  that  this  did  not  amount  to 
&  waiver  of  the  statutory  notice,  and  action  subsequently  broiight  under  the 
■tatute  accordingly  dismis.<e<l.     Derany  v.  ffilU>ank  Spin  nivg  Co. ,  129 

'*fitryMint" — Neglect  of  proper  precautions. — Where  the  lessees  of  a  fiery  mine 
bad  neglected  to  toke  proper  precautions  for  the  maintonance  of  the  ventilation 
and  to  see  that  only  safety  lamps  were  used,  held  that  they  were  liable  in  com- 
pensation to  miners  injured  )>y  an  explosion,  even  though  the  lattor  might  have 
i)een  to  some  extont  to  blame.     Goofhrin,  ikc^y,  Walkinshair  Oil  Co., 320 

*<  aho  Lam)lo&d  and  Tenant.    Master  and  Servant.     Police. 
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River.    See  Nuisance. 

Roads  and  Bridges  Aet— 

Poiice  Act  in  Burghs. — Hthl  it  is  only  in  so  far  as  not  inconsistent  with  the  Police 
Act  in  force  in  a  burgh  that  the  several  sections  of  the  General  Turnpike  Act 
to  which  section  123  of  the  Roads  and  Bridges  (Scotland)  Act  relates  ai*e 
extended  and  applied  to  the  highways  made,  or  to  be  made,  within  the  burghs 
of  a  connty.     Johnstone  Commisdontra  v.  Robertson  A  Son ,  ...  ..         ...        33 

Excesdve  Weight — Extraordinary  Traffic. — Held  that  the  carriage  of  timber  grown 
in  the  district,  blown  down  by  an  exceptionally  severe  gale,  and  conveyed  in 
four-wheeled  waggons —a  load  weighing  from  2^  to  5^  tons — was  not  excessive 
weight  or  extraordinary  traffic  within  the  meaning  of  the  Roads  and  Bridges 
Act.     Bermckshire  Boad  Trustees  y.  Martiny  ...      387 

Ohsen-ntiotui  on  the  mode  of  assessing  damage  done  by  excessive  weight  or 
extraordinary  traffic.     Ibid. 

Process — Competency  of  A iq)eal  to  Sheriff- Principal. — Held  that,  under  sec.  190  of 
the  Roads  and  Bridges  Act,  1878,  providing  for  a  matter  being  decided  **in  a 
"summary  manner,  an  appeal  from  the  Sheriff-Substitute  to  the  Sheriff- 
Principal  is  not  competent.     Ihid.y       ...      387 

Sale— 

Auctioneers — Right  of  Creditors  to  Arrest  Proceeds  of  Sale. — Held^  when  a  farmer^s 
stock  was  sold  by  public  roup,  that  the  creditors  of  the  farmer  were  not  entitled 
to  arrest  in  the  hands  of  one  of  the  purchasers  the  price  of  certain  of  the  stacks 
that  were  sold,  but  that  the  price  was  payable  to  the  auctioneers.  Sharp  v. 
Ma^donald  d:  Eraser,  and  Others,         ...        37 

Swtpensive  condition. — Circumstances  in  which  held,  in  a  question  with  a  pur- 
chaser's creditors,  that  goods  which  were  to  be  paid  for  by  bill  at  three  months 
had  not  become  the  property  of  the  purchaser  by  delivery,  no  bill  having  been 
granted,  and  there  being  nothing  to  snow  that  the  seller  had  waived  the  suspen- 
sive condition  as  to  payment.     Clark  d*  Co.  v.  Mdhr  d^  £o«,  and  ^ntstee,         ...        81 

Sale  of  Land — Crop. — A  buyer's  liability  for  expense  of  grass  seeds  so^ni  with  the 
last  crop  before  his  Martinmas  entry  depends  on  the  intention  of  the  Darties,  as 
shown  in  the  contract  of  sale.  Circumstances  in  which  it  was  held  that  the 
buyer  was  not  bound  to  pay  for  the  grass  seeds  sown  with  the  last  crop  before 
the  Martinmas  entry.     Fleming  \.  Johnstone,  ...       138 

Mutrepresentation — Concealment — Incidence  of  Bunhn. — Held  that  where  misrepre- 
sentations had  been  made,  and  a  material  fact  conceiUed  from  the  purchaser  of 
a  property,  he  was  entitled  to  relief  from  the  sellers  making  the  misrepresenta- 
tions and  concealment,  a  minute  having  l^een  lodged  in  the  case  agreeing  to  the 
disposal  thereof  without  the  necessity  of  an  action  of  reduction  of  the  sale. 
Ma^Leishx.  Christie  and  Others,  ...       180 

Mercantile  Law  Amendment  Act — Warranty. — Held  that  the  sellers  of  oat  seed, 
which  they  did  not  guarantee  as  pure,  but  Avhich  their  agent  told  the  purchaser 
he  had  ordered  to  l)e  pure  and  good,  and  the  produce  of  which  contained  about 
four  per  cent,  of  barley,  were  not  entitled  to  the  contract  price  of  the  seed. 
Carter  de  Co.  V.  Campbell,  ...       Ifio 

Sale  of  Fat  Stock  by  Auction — Warranty — Mercantile  Law  Am4tndm^iU  Act,  sec.  5. — 
Held,  where  a  stot  had  been  consigned  to  a  sale  of  fat  stojk,  and  was  found 
when  killed  to  be  unfit  for  human  food  from  tuberculosis,  that  such  disease  did 
not  imply  that  at  the  time  of  the  sale  the  defender  must  have  known  of  the 
animal  s  diseased  condition,  and  that  it  was  not  expressly  sold  for  a  specified 
and  particular  purpose.     Christie  v.  Muckersie,         ...      226 

See  also  Police  Commissioners. 

School— 

School- House — Ejection. — Held  that  a  teacher  who  is  dismissed  is  not  entitied  to 
retain  possession  of  the  school-house  which  she  occupied  as  part  of  her  remunera- 
tion.    Oilmottr  and  Others  V.  Milne, 16 

School  Fees — Arrears — English  Decisions. — Opinion,  that  an  action  by  a  School  Board 
for  the  recovery  of  arrears  of  school  fees  is  competent ;  but  decision  reserved 
till  the  result  of  an  appeal  to  the  House  of  Lords  in  on  English  case  was 
ascertained.     Peterhea^d  School  Board,  28 

Elections-Powers  of  Returning  Officer — Validity  of  Nomination. — Held  that  when  a 
returning  officer  has  exercised  his  judgment  on  the  validity  of  a  nomination 
paper,  his  judgment  is  final.     Duncan  y,  Adam  and  Chree^  188 
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Balioi  PajKm, — Held  that  the  whole  of  the  ballot  papers  issued  and  used  at  an 
election  were  invalid,  in  respect  (1)  that  they  did  not  bear  any  uniform  private 
mark  by  the  returning  officer,  and  (2)  that  they  bore  marks  by  which  voters 
might  l)e  identified.     InHng  v,  Keir  School  Boards ...  249 

Mode  of  Conducting  Elections  in  Jwn-Bnrtjhal  Parvihe-t. — Circumstances  in  which  held 
that,  although  there  had  been  a  divergence  from  the  rules  and  directions  con- 
tained in  the  general  order  of  1884,  it  was  not  sufhcient  to  warrant  the  whole 
election  being  declareil  invalid.     Fortune  y.  Etie  School  Boards 253 

Voting  Mark. — Held  that  in  a  School  Board  election  both  figures  and  crosses  can  be 

used  by  a  voter.     Lindsay  v.  Tannad ice  Sc hoof  Board y       258 

Votiiuj  Mark. — Circumstances  in  which  held  that  a  marking  which  bore  to  be  a 
figure  '*.),''  although  not  a  well-formed  figure,  indicated  the  intention  of  the 
voter  sufficiently  to  make  his  vote  valid.     Fordyce  v.  Dunbarney  School  Boards      260 

^OOl  Bate.    See  Af«ES8itf£NT. 

Sde&tifie  Witnesses.    Set  Exp£nse.h. 
Ship- 

''C(uh Orders''— Act  of  1880.— Held  that  a  "cash  order"  authorising  payment  of 
part  of  a  seaman's  wages  after  he  liad  gone  to  sea,  for  goods  supplied  before 
aailing,  was  struck  at  by  the  Seamen*8  Wages  Act  of  1880,  and  coula  not  be  sued 
upon.    Samo  v.  Bobb,  iloore,  dc  Co., 68 

"BojMw  Kotes^'—Aferchant  Seamen  (Payment  of  Wa/fCft  and  Rafiuff  Act),  1880.— A 
"bonuB  note,"  granted  by  the  captain  of  a  vessel  to  one  of  the  crew  before 
sailing,  undertaking,  in  consideration  of  his  signing  articles  and  sailing  on  a 
specified  voyage,  to  pay  a  sum  "by  way  of  bonus,  and  not  on  account  of  wages," 
tive  days  after  sailing,  does  not  come  under  the  proWsions  of  the  Act,  and  can 
be  sued  upon.     Al^Inncsv.  Cree^  Renu*on,  iL-Co.,       98 

^ortiPifee— Liability  for  Ship's  Fuminhingti. — Held  that  a  mortgagee  of  a  vessel 
under  registered  bill  of  sale,  ex  fa^ie  absolute,  but  qualified  oy  a  written  un- 
i^corded  agreement,  is  not  liable  for  stores  supplied  after  the  date  of  the  bill  of 
^le,  hut  before  he  registered  the  same  and  entered  on  possession.  Elliot  d* 
^^ww  V.  BurrowM  77 

^^f^hant  Shipping  Act — Sa/rcuje — Pilotfi. — Pilots  tendering  their  ser^'ices  as  salvors 
to  a  ship  flying  a  signal  of  distress  are  entitled  to  compensation  though  no 
salvage  services  have  been  rendered.     Thomson  and  Of  hern  v.  Anderson,  ...      276 

^^^/ Money  Advanced  undtr  Agreement — Forfeiture  on  ground  of  Drunkenne^it. — 
Circumstances  in  which,  where  a  party  advanced  a  sum  of  money  in  considera- 
tion of  his  receiving  a  share  of  the  profits  and  Ix^ing  appointed  master  of  a 
trawling  vessel,  with  the  condition  attached  to  his  appomtment  that  in  the  event 
^'  bis  becoming  intoxicated  he  should  forfeit  the  sum  advanced,  held  that  the 
*^  was  forfeitetl  under  the  agreement.     Watnon  w  Nohlt,  299 

^"••^H^^  'o  Cargo — Perils  of  the  Sea. — Circumstances  in  which  held  that  damage  done 
to  cargo  was  due  to  the  perils  of  the  sea,  and  that  the  owner  of  the  cargo  was 
therefore  liable  for  the  freight.  Alterdeen  «t  Olcmgow  Steam  Shipping  Co.  v. 
Cmiq,  *  307 

t^(itage.~-£feld  that  the  penalty  incurred  by  an  unqualified  pilot  assuming  the 
charge  of  a  ship  after  a  qualified  pilot  had  offered  his  services  did  not  apply 
outwith  a  compulsory  pilotage  district.     Brand  v.  Pert, 344 

SUpbrokeP.   See  Agent  and  Principal. 

Sbeep-Woprying.    See  Reparation. 

StOCk-bpoker,    See  Contract. 

Superior  and  Vassal— 

"**'Contract — Diligence. — Held  that  a  superior,  under  his  feu-contract,  is  entitled  to 
^gence  unless  barred  from  its  use  pergoncUi  exceptione,  or  by  the  effect  of  some 
excluding  statutory  enactment ;  and  that  the  costs  incurred  in  the  liquidation  of 
a  company,  except  in  so  far  as  necessarily  incurred  for  preservation  of  the  com- 
ply s  assets  and  for  the  superior's  benefit,  cannot  be  neld  to  have  priority  to 
^  superior's  claim  under  the  feu-contract.     MamhcUl  v.   Ccdlamler  Hydro- 

*         "v  v^O. ,     .•«  ..*  ...  .«•  ...  ««■  •••  .a.  ..»  ••  •■>  OOw 


xvi  DIGEST  OF  CASES. 

Testament— 


v\(it 


Int^rncUional  Law, — Prol)ate  having  been  a^ranted  in  England  of  a  will  executed 
in  accordance  with  English  form,  but  which  would  have  been  invalid  if  similarlv 
executed  in  Scotland,  ntld  that  the  probate  must  be  given  effect  to  in  Scotlana, 
and  proof  tending  to  set  aside  the  will  refused.     Rodger  v.  Adam*8  TVusteea,  ...      202 

See  also  Jurisdiction. 

Trade  Mark— 

"  OranolUhic.'' — Held  that  where  there  is  no  intention  to  deceive,  nor  any 'reasonable 
crround  for  apprehension  that  purchasers  misht  be  misled,  the  use  of  a  word 
descriptive  of  a  process  or  manufacture  wiu  not  be  protected  by  interdict. 
Sluart  <k  Go.  v.  7%e  Vol  de  TraiJern  Company ^  ...      207 

Trade  Union.    See  Process. 

Trust— 

Life-rent — Capital  and   Income. — Farm  Lease — Valuation  of  Stocking — Discretion 

of  Trustees,     Lindsay's  ExecxUrixv,  Lindsay's  Trustees,     370 

Winter  Herding  Act,  1686.    Set  Interdict. 
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A.  B.  r.  Andrews  and  Rae&ide, 
Alier<lwn  k  Glasgow  iSteam  Ship 

ping  Co.  r.  Greiff,     . 
AWdeeu  Town  ancl  County  Bank 

r.  Davidson,     ... 
Adams  r.  Beardmore, 
Anderson  and  Stirling  r.  Davidson 
Andrew  r.  Andrew, 
Anthony  and  Auotlier  r.  Smith  & 

Co.,  .... 

Armstrong's  Sec|uestration,  . 
Armstrong  r.  His  Creditors,  . 
Aidd  r.  Hamilton  ami  Others,. 

Barony  Parish  r.  Govan  and  Kirk 

rMwald  Parislies, 
Ramm's  Trustees  r.  Hunter,  . 
Berwickshire     Road     Trustees     r 

Martin,     .... 
Blair  r.  Aberdeen  Town  Council,  &c. 
Brand  r.  Pert, 
Brown  r.  Roliertson, 
Bnchanau^s  Sequestration, 
Bnnu  r.  Cimningham,    . 

Caldwell  and   Others  r.  Strauraei 

Police  Commissioners, 
Campbell  r.  Macrae  and  Others, 
Carr  r.  Taylor  &  Carr,    . 
Can-  &  Sons  r.  M'Lennan,  Blair, 

Co.,  .... 

Carter  &  Co.  r.  Campbell, 
CasselB  r.  Scott  and  Somerville, 
Christie  r.  Muckersie,     . 
Clark  r.  Roy, .... 
Clarke  &  Co.  r.  Miller  &  Son  and 

Trustee,   .... 
Complaint  under  Night   Poaching 

Act, ..... 
Copland  r.  Campbell  and  Otliers, 
Craig  r.  Cooper, 
Craig  r.  Tighe  and  Others, 
Crawford    &  Co.    r.   The  Scottish 

Savings  Investment  and  Build 

ing  Society, 
CrtiU  r,  Arrol, 

Daniel  (iibson's  Sequestration, 

Da^id8on  r.  Calder, 

Davidson  p.  Rae,     . 

Devany  r.  Hillbank  Spinning  Co. , 

Dironi  r.  Dirom,      . 

Drjwlale  r.  Gibson, 

I>mican  r.  Adam  and  Chree,  . 

01iot  k  Sons  r.  Burrows, 
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Falconer  r.  ITie  Caledonian  Railway 

C^o., 130 

Ferguson  in  Ogilvy's  Sequestration,  56 

Fleming  r.  Johnstone,  jun.,    .         .  137 
Forbes  c.  M'Intyre,        .         .         .379 

Fordyce  r.  Dunlmmey  School  Board,  260 

Fortune  r.  Elie  School  Board,  253 


Gammell  r.  Winter, 
(ventle  and  Others  v.  Stevenson, 
Gibb  ami  Tait  r.  Hendry  k  Co. , 
(»ilmour  and  Others  r.  Milne, 
Glasgow  Tramway  Co.  i\  Mavor, 
(toodwin,  &c.,   /'.   Walkinshaw  Oil 

V/0«  y    •  •  •  •  • 

(lOVe  and  Others  r.  Mitchell, . 
Governors  of  (Jillespie's  Hospital  v 

Penman,  .... 
Graham  r.  Murdoch, 
Gray  t'.  Hart, .... 
(ireie's  Sequestration, 
Grifhn  r.  Tosh, 
Guthrie,   Craig,  &   Co.   v.   Brechin 

Police  Commissioners, 


:)55 

131 

27 

16 

11 

320 
41 

292 
363 
269 
185 
332 

59 


Hamilton   k    Son    r.    Haston    and 

Others, 362 

Hampton  i\  Mitchell,      .  17,  266 

Hannan  v.  Ramsay,  .     232 

Harverson  r.  Geirard's  Kxecutor,  .  303 
Hawkyard  v.  Caledonian  Rail.  Co.,  21 
Hay  r.  Smith  and  Others,       .  79 

Hope  Vere  r.  M*Intosh, ...  63 
Houston  r.  Cilen,  ...  73,  139 
Hunter  r.  Crawford,  241 

Hyde  k  Co.  r.  Milne  k  Sons, .  150 

Inspector  of  Kemback  r.  Inspectors 

of  Kilconquhar  and  Monimail,      223 
Irving  r.  Keir  School  Board,  .  249 

John  Farquharson — (>omplaint,  346 

John  Ross's  Cessio,  .         .         .311 

Johnstone  Commissioners  r.  Robert- 
son k  Son,        ....       33 
Johnston — Petition,  .     314 


Keir  i\  The  N.  B.  Railway  Co. ,      .114 
Keimedy  k  Hackney's  Cessio,  55 


l^uigholm  Parochial  Board  r.  Com- 
missioners of  Supply  of  Dum- 
friesshire, ....     265 
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Langwill  and  Others  r.  Mackay,  .  122 
Lemon  r.  Dempster,        .                  .281 

Lindsay  »*.  Tannadice  School  Board,  258 
Lindsay's    Executrix    r.    Lindsay's 

Trustees 370 

Local  Authority  of  Inveresk  r.  N. 

B.  Railway  Company,  50 


Macdonald  r.  Clerihew,  .                  .  357 

Mackay  r.  Fan*  School  Board,  252 
Mackay  v.  S.  U.  &  N.  Insurance  Co. 

and  Another,    .         .  .120 

Mackie  r.  His  Creditors,                  .  369 

Mackill  &  Co.  r.  Harrison  &  Co. ,  .  204 
Mackinuon  r.  G.  &  S.-W.  Railway 

Mackinnon  and  Others  r.  Burrell  & 

Sou, 166 

MacLeish  r.  Christie  and  Othera,    .  180 

Magistrates  of  Leitli  r.  Paxton,       .  348 

Mam  r.  Kennedy,  ....  192 
Mair,  jun.,   r.  Peterhead  Harlx>ur 

Trustees, 148 

Manson  r,  Downie,  .172 

Marshall  v.  Callander  Hydrr>pathic 

Company,         ....  383 

Martin  r.  M^Dougall's  Trustees,     .  334 

Martin,  Turner,  &  Co. — Petition,    .  62 

Mauliert  r.  Kemp  k  Son,  18 

Millar  &  Son's  Sequestration,  374 

Morrison  r.  The  Distilleries'  C'O.,    .  136 

Morton  v.  Kerr  &  Barrie,                 .  392 

Moscrip  V.  Oliver,   ....  377 

M*Craei'.  M*Arthur&Co.,     .  88 

M*Dowall  r.  Thomson,  ...  25 
M*Eachran,    Fulton,    &    Kerr,     r. 

Terry  Bros.,     ....  237 

McGregor  r.  Anderson,   ...  32 

McGregor  &  Cochrane  r.  M 'Donald,  229 

M'lnnes  r.  Cree,  Renison  &  Co.,     .  98 

M*Lart  11  &  Co.  r.  O'Brien,      .  64 

M*Partland  r.  Campbell  &  Co.,  9 

M'Pherson  r.  Murray,     .  263 


National  Security  Savings  Bank  r. 

Buchanan,  &c.,  .     238 

North  British  and  Mercantile  Insur- 
ance Co.  r.  Mitchell  and  Others,     230 

Northern  Agricultural  Company  r. 

Hamilton,  M*Culloch  &  Co.,    .     297 


fAOK 


Osier  r.  Lansdo^iie, 
O'Connell  i*.  Barclay, 
O'Kane  »•.  O'Kane, . 


48 
153 
124 


Patou  i\  Hunter  &  M*Cormack,      .  283 

Paul  &  Sons  r.  Caledonian  Railway,  290 

Paxton  V.  Kilmarnock  Football  Club,  84 

Peterhead  School  Board — Petition,  28 
Petrie  r.  Petrie,  .  .  .  .120 
Police  Commissioners  of  Perth  v, 

Christie 340 


Pollock  in  Youngson's  Sequestration 

— Appeal,         .  .         .101 

Procurator- Fiscal  i\  Ferguson  and 

Others, 378 


Railway  Compensation  Case,  . 
Reid,  Johnston,  &  Scrimgeour,  r 

Carr's  Trustee, 
Reid    and    Others    r.     Peterculter 

Parochial  Board, 
Rennie  r.  M*(xill  and  Othera, . 
Richardson  and  Speedie  i*.  Dutcli, 
Riddell  r.  M'Gill,   . 
Robertson's  Executors  r.  Gourlay. 
Robertson  r.  Draffan, 
Robertson  r.  Wright  and  Another, 
Rodger  r.  Adam's  Trustees,    . 
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Sasso  r.  Robb,  Moore  &  Co. ,  .  .68 
Scott  1'.  Scott,  .         .  .179 

Sharp  r.  Macdonald  &  Eraser  and 

Others, 37 

Shaw  r.  Browne,  ....  341 
Shaw's  Trustees  r.  Macgregor,  .  360 
Shotts    Parochial    Board    r.     New 

Monkland  Parochial  Boartl,     .     349 
Simpson  r.  Arrol  &  Co. , .                  .126 
Sinclair  &   Macin tyre's  Sequestra- 
tion,   279 

Smith  r.  Walker,    .  17,  42 

Smith  r.  Hurll,  ....  246 
Smith  &  Bennet  r.  M'Hardy, .  .  186 
Soot's  Trustees  v.  Lord  Whamcliffe,  189 
Souter  r.  The  Don  Fishery  Board, .  358 
Stewart  r.  Corrie,  Mackie  k  Co.,  .  34 
Stewart  r.  Dundee  Joint-Stock  Co.,  54 
Stewart  r.  Dixon,  ....  243 
Stuart  k  Co.  v.  The  Val  de  Travers 

Co.,  ......     207 


Tevendale  r,  Ross, ....  268 

Thomson's  Sequestration — Appeal,  261 

Thomson,  &c.,  ?\  Anderson,    .         .  276 

Town  Council  of  Dundee  r.  Keiller,  12 


Walker  and  Others  r.  Wilson,  134 
Watt  and  Others  i\  Mackie's  Trus- 
tees,           219 

Watson  k  Son  v.  Arrol,  ...  4 
Watson  r.  Noble,  ....  299 
W^atson  I'.  Singer  Co. ,     .  20 

Webster  r.  Carss,    .  39,  163 

Weir  r,  Stevenson  and  Others,  .  161 
Wilkie  and  Others  r.  Macaulay,  97 

Will  r.  HU  Creditors,  ...  353 
Winans  r.  MacRae,  .104 

Wylie  k  Lochbead  r.  Thomson.  100 

Woodrow  V.  Jackson,  .316 

Worrall  k  Co.  v.  M*Dowall,   .        .     330 


Young  V.  Stewart,  .  .        .175 
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Adamson  r.  MiUer  &  Co. ,                 .       13 
Andereon  v.  Adam,          ...       60 
Anld  V.  Glasgow  Working  Men's 
Provident  Investment  Building 
Society 47 


Beeby  r.  Caldwell 8 

Bell  r.  Andrews,      ....  29 

Blyth  and  Another  v.  Curie,    .        .  19 

Boyle  and  M'Kellar*8  Petitions,      .  39 

Bryce  r.  Spenee,      ....  44 


Caird  r.  Sime,                   .         .         .  ol 

Cairns  r.  Murray,   ....  5 

Callum  (Lake's  Trustee),  39 

Cameron  r.  Ellis,     .                 .         .  59 

Can-  and  Another — Note,  57 

Carter*: Co.  r.  Campbell,        .  34 

Case  for  David  Roughead,  54 

Caae  for  Peter  Stalker,   ...  54 

Caee  for  William  Douglas,  55 

Case  for  Walter  Sanderson,     .  56 

Cassels  r.  Somerville  and  Soott.  41 

C^assidy  r.  Valentine,      ...  58 

Charters  v,  Allan,  ....  40 

Clark  r.  Adams,       ....  35 

Clark  &  Co.,  i.  Myles,     ...  31 
Clyde  V,  Glasgow  City  and  District 

Railway, 47 

Comnussioners  of  Supply  of  Argyll 

r.  M'Nab  Campbell,  45 
Crawford  r.   Scottish  Savings  In- 
vestment Co.,    .        .        .        .32 
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I>eas  r,  Stewart,      ....  45 

I>eony8town  Forge  Co.  v,  Irwin,     .  16 
Dill,  WiJiion  &  Mnirhead  r.  Park  & 

Dolan  r.  Anderson  &  Jeiyall,             .  23 

Douglas  School  Trustees  v.  Milne,  .  5 

Dykes  r.  Dixon,       ....  18 


Falconer  r.  Falconer  Brothers,  12 

FarreQ  and  Others  v.  Cameron,  37 

Ferguson  in  Ogilvy*s  Sequestration,  8 

Fisher  r.  Brownlie,          ...  57 

Flynns  r.  Harvey,.           ...  49 


(tillanders  v.  Campbell,  ...  8 
OilUes  V,  M*Lean,  ....  49 
(ifimum  r.  Morrison  k  Son,  .      33 


Grant  tf.  M^Kenzie, .        .  .15 

Greenhill  r.  Stilling,         ...      28 
Guthrie,  Craig,  &  &>.  v.  Magistrates 

of  Brechin,        ....       10 
Hamilton  t\  Hy  depark  Foundry  Co. ,      33 

41 
25 
22 


Hassan  v.  Patei-sons, 
Hay  don  r.  Ford  Cormack, 
Howden  r.  Gillespie  &  Co. , 


Jack  V.  N.  H.  Railway  Co.,     .        .      30 


Kay  ('.  Gemmell,     . 


Logan  and  Others  v.  Reid,  .      34 

Lord  Macdonald  r.  Finlayson  and 

Others 7 


Maguire  r.  Russell, .        .        .         .32 

Manson  v.  Downie,  ....  35 

Matheson  and  Others  r.  Ross,.  28 

Mitchell  V.  Gowans,         ...  24 
Mitchell  V.  The  Coatbridge  Iron  an<l 

Steel  Company,        ...  58 

Morrison  v.  Statter  and  Calder,  40 

Murdoch  v.  Mackiimon,. ...  22 

Macdonald  and  Wife  r.  Findlay.     .  46 

Macfarlane  v.  Thompson,  1 
Mackinnon  r.  G.  &  S.-W.  Railway 

v/O. ,  .                                        •             •             .  40 

M*Auslan's  Trustees  v.  M'Auslan,  .  53 

M'Farlanc  &  Gibb  i\  Strachan,       .  3 

M'Petrie  >'.  Cadenhoad,  ...  26 


Nicholson  r,  Yoole,  ...       43 

Note  for  William  Stevens,       .         .       14 


Pace  V.  Bertram,      .  .         .12 

Paton  V.  Niddrie  &  Benhar  Coal  Co. ,  1 1 
Prentice  v.  Barker,  .  .  .  .15 
Pyper  v.  Walker     ....       43 


Reid  V.  Mitchell,      ....      36 
Robertson  v,  Boyd  and  Winans,  9 

Robei-tson  v.  Russell,       .        .        .17 
Robertson  v.  Wright  and  Another,       59 


School  Board  of  North  Uist  v.  Mac- 
donald  27 
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Thomson  v.  Robertson  &  Co. , .  4 

Thomson  Brothers  v.  Thomson,  56 

Trotter  v.  Spence,  .13 


Wallace  u.  Beardmore,     .  .23 

Wallace  v.  Mooney,  ...  21 
Watson  V.  Whyte,  ....  25 
Walker  v.  Rodger,  ....  26 
Welsh  r.  Moir,         .  .         ,16 

Wilkie  V.  Alloa  Railway  Co. , .  6 

William  Murray  Phillips's  Petition,  53 
Winans  v,  MacKae,  .  .  .32 
Wingate  r.  Monkhmd  Iron  Co. ,  2 


EEP0RT8 


LIST   OF   SHERIFFS  IN  SCOTLAND, 


1884-85. 


COUNTY. 


Abkrdekn,  Kincar- 
dine, AMD  Banff, 


Argyll, 


Ay  It, 


Berwick, 
Roxburgh, 
AND  Selkirk, 

Cajthnehs,  Orkney, 
AND  Shetland, 


Dumfries, 
Galloway, 
Kirkcudbright, 
AND  Wigtown, 

Edinburgh, 
Linlithgow, 
Haddington  and 
Peebles, 


Fife  and  KiNRoas, 


Forfar, 


Inverness,    Eixjin, 
AND  Nairn, 


Lanark, 


Perth, 

Renfrew  and  Bute, 


Robs,  Cromarty, 
AND  Sutherland. 


Stirling, 
Dumbarton,  and 
Clackmannan. 


SHERIFFS. 


J.  Guthrie  Smith. 


Alex.  Forbes  Irvine. 


John  Comrle  Thomson. 


Geo.  Handasyde  Pttttison. 


George  Hunter  Thorns. 


Numian  Maqpharson. 


Archibald  Davidson. 


James  A.  Crichton. 


John  Trayner. 


William  Ivory. 


Francis  WiUiam  Clark. 


J.  H.  A.  Macdonald. 
Hon.  H.  J.  MoncreiflF. 

William  Mackintosh. 
WUUam  Ellis  Gloag. 


SHERIFFS-SUBSTITUTE. 


Aberdeen, 

Banff,     - 

Inveraray,  - 
Campbeltown, 
Tobermory,  - 
Fort-William, 

Ayr, 
Kilmarnock,  - 

Duns. 

Jedburgh, 

Selkirk, 

Wick, 

Kirkwall, 

Lerwick, 

Dumfries, 
Kirkcudbright 
and  Wigtown, 

Edinburgh,    - 

Linlithgow,  - 
Haddington,  - 
Peebles,  - 

Cupar-Fife,    - 
Dunfermline, 
Kinross,  - 

Forfar,   - 
Dundee,  - 

Inverness, 
Fort-William, 
Portree, 
Lochmaddy,     - 
Elgin  and  Nairn, 

Glasgow, 


Lanark  and 
Hamilton, 

AlRDRIF,  - 

Perth,     - 

Paisley,  - 

Greenock, 

Rothesay, 


.1.  Dove-Wilson. 
Wm.  A.  Brown. 
W.  G.  Scott-Mouerieff. 

George  Campion. 
George  S.  Dundas. 
Hugh  Rosa 
James  Simpson. 

W.  A.  Orr  Paterson. 
David  Haa 

George  Dickson. 
Francis  Russell. 
Charles  Grey  Spittal. 

Ebeneser  R.  Harper. 
John  C.  MeUis.  M.A. 
Charles  RampinL 

David  Boyle  Hope. 

Alex.  Nicolson. 


Hubert  Hamilton. 
And.  Rutherfurd. 
Geo.  Fisher  Melville. 
Charles  J.  ShlrrefF. 
Thomas  H.  Orphoot 

Edward  A.  Henderson. 
David  Gillespie. 
Tyndall  Bruce  Johnstone. 

Alexander  Robertson. 
John  Cheyne. 

Patrick  BUir. 
James  Simpson. 
Peter  A.  Spiers. 
James  G.  Webster. 
D.  Macleod  Smith. 

A.  Ersldne  Murray. 
William  Guthrie. 
J.  M'Kie  Lees. 
Walter  C.  Spens. 
David  D.  Balfour. 

J.  B.  L.  Bimie. 
Wm.  Ludovic  Hair. 

John  Grahame. 

Hugh  Cowan. 
Harry  Smith. 
Robert  Orr. 


Dingwall  and  Tain.  Crawfurd  Hill 

Stok  NOWAY,     -       -  John  Black. 

Cromarty,  -  Crawfurd  Hill. 

Dornoch,  -  Thomas  Mackenzie;. 


Stirling, 
Falkirk, 
Dumbarton, 
Alloa, 


James  R.  Buntiue. 
Robert  Bell. 
Francis  Gebbie. 
Tyndall  Bruce  Johnstone. 
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Snm—Thf  Reports  vUl  bt  arranged^  at  far  aa  pouible,  in  the  order  of  date,  Out  where 
a  mriativH/roiA  thit  rule  ttill  facilitale  the  arrangement  of  eant  by  di»trict$,  or  forward 
'.'(« y<i«Wira(iofi,  it  frill  not  be  strictlff  adhered  to. 


SfSgion  1884-85. 

SHERIFF  COURT  OF  LANARKSHIRE. 

William  Auld,  Pursuer;  James  Hamilton  and  Others,         No.  1. 


Defenders, 


Laitarkshiri. 


l^!f<^^y — ''^  Glasgmv    Infirmary" — Circumstances    in    which   HamSunii&c. 
Ufhl  that  a  legacy  to  "the  Glasgow  Infirmary"  is  to  the 
Glasgow  Royal  Infirmary  only,  and   that  the  Glasgow 
Western  Infirmary  is  not  entitled  to  participate. 

This  was  a  multiplepoinding  at  the  instance  of  William 

Auld,  accountant,  Glasgow,  executor  on  the  estate  of  Janet 

Moody,  at  one  time  residing  at  Anniield  Place,  Glasgow, 

an<l  afterwards  at  Vei'sailles,  near  Paris,   and  the  parties 

called  a>i  defenders   were   the   managers   of  the    Glasgow 

Western  Infirmary  and  of  the  Glasgow  Royal  Infirmary. 

Tlie  action  had  reference  to  a  legacy  of  £200  by  Miss 
Moody  to  "  the  Glasgow  Infirmary,'  and  the  question  was 
whether  the  Glasgow  Royal  Infirmary  was  entitled  to  the 
whole  sum,  or  w^hether  the  Glasgow  Western  Infiimary  was 
entitled  to  participate.  The  circumstances  are  explained 
in  the  Interlocutor  and  Note  issued  by  the  SheriflT- 
Substitute  (EitSKiNE  Murray)  : — 

(jLAsgow,  16/A  October,  1884. — Having  heard  parties' procurators  Oct  le.  i884. 
.ind  advised  the  cause,  Finds  that  the  Misses  Moody,  resident  in  sheriffHuRRAT. 
<Jlas*row  till  1857,  went  then  to  Bute,  and  in  1867  to  Versailles, 
where  they  resided  till  their  deaths  in  1882  and  1883,  having 
meantime  very  little  communication  with  Glasgow  :  Finds  that  in 
l''<66,  by  a  codicil  to  their  will,  they  left  £200  to  the  Glasgow 
Infirmary :  Finds  that  the  Glasgow  Royal  Infirmary  claims  the 
whole  of  this  sum,  and  the  Western  Infirmary  of  Glasgow  claims 
one-half:  Finds  that  while  the  Glasgow  Royal  Infirmary  was  in 
existence  while  the  Misses  Moody  resided  in  Glasgow,  the  Western 
Infirmary  of  Glasgow  was  only  established  in  1874,  and  there  is 
nothing  to  show  that  the  Misses  Moody  knew  of  its  existence  : 
Finds  on  the  whole  case,  that  it  must  be  held  that  the  legatee 
under  the  codicil  in  question  is  the  Glasgow  Royal  Infirmary : 
Therefore  ranks  and  prefers  the  said  claim  of  the  (Jlasgow  Royal 
Infinnju-y  to  the  fund  in  medio  in  terms  of  their  claim,  <fec. 

A.  Erskine  Murray. 

Xote. — Two  ladies,  the  Misses  Moody,  resident  in  Glasgow  in 
1^">7,  then  left  it  for  Bute,  and  in  1867  removed  to  Versailles,  in 


Oct  16,  1884. 
Sheriff  Murray. 
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lakawhieb.  France.  From  the  latter  date  they  never  visited  Glasgow,  and 
^uton4c  ^^^  ^'^^  little  communication  with  it.  In  1876,  in  a  codicil  to  a 
previouslv-executed  will,  thev  left  X200  to  the  Glasgow  Infirmary. 
They  died  in  1882  and  1883  respectively.  The  Glasgow  R^nal 
Infirmary  claims  the  whole  of  the  legacy.  The  Western  Infirmary 
of  Glasgow  claims  a  half,  and  contends  that  the  Misses  Moody 
must  have  meant  the  money  to  be  applied  to  general  Infirmary 
purposes,  and  that  it  should  be  shared. 

Now,  previous  to  1857,  when  the  Misses  Moody  lived  in  Glasgow, 
the  Glasgow  Royal  Infirmary  was  the  only  institution  in  Glasgow 
to  which  the  title  of  the  Glasgow  Infirmary  could  be,  in  common 
usage,  applied.  Further,  that  term  would  be  naturally  applied  to 
it  by  one  living  out  of  Glasgow.  The  Western  Infirmary  of 
Glasgow  came  into  existence  in  1874.  Tliere  is  no  evidence 
whether  or  not  the  Misses  Moody  knew  of  its  existence  in  1876, 
but  it  is  probable  that  they  did  not ;  the  rarity  of  their  communi- 
cation with  Glasgow  rendered  such  knowledge  unlikely.  But  either 
they  knew  of  its  existence,  or  they  did  not  know  of  its  existence. 
If  they  did  not  know  of  its  existence,  it  is  clear  that  by  the 
"  Glasgow  Infirmary "  they  meant  the  Glasgow  Royal  Infirmary, 
the  only  Glasgow  Infirmary  known  to  them,  and  the  mere  omission 
of  the  word  "  Royal "  would  not  invalidate  the  legacy  as  one  to  the 
Glasgow  Royal  Infirmary,  if  no  other  Infirmary  were  in  the  field. 
On  the  other  hand,  if  they  knew  of  the  existence  of  the  Western 
Infirmary,  and  meant  it  to  share,  why  did  they  not  say  "the 
Glasgow  Infirmaries,"  or  divide  the  bequest  into  two  specific  por- 
tions, one  to  each?  The  commonnsense  view  seems  to  be  that 
they  had  only  one  institution  in  their  eye  as  legatee.  If  so,  there 
can  be  no  doubt  which  is  intended ;  or,  while  there  can  be  no 
doubt  that  the  legacy  is  good  as  a  legacy  to  the  Royal,  putting 
the  Western  aside,  there  might  be  grave  doubt  whether  the 
description,  "  the  Glasgow  Infirmary,"  could  be  held  to  apply  to 
the  Western  Infirmary  of  Glasgow,  putting  the  Royal  aside. 

The  Sheriff-Substitute  must  therefore  hold  that  the  legatee  under 
the  Misses  Moody's  codicil  is  the  Glasgow  Royal  Infirmary. 

A.  E.  M. 

For  pursuer— Mr.  J.  G uthbis  Smith,  Glasgow.  For  Royal  In firmary— Mr. 
R.  P.  Lahond,  Glasgow.     For  Western  Infirmary— Mr.  Watson,  Glasgow- 


No.  2.     James  Watson  &  Son,  Pursuers ;  J.  C.  Arbol,  Defevder. 

Laharmhieb.  Contract — Delay — Supervision, — Where    a    contractor  was 

^***AnioL  ^"  "■  bound  to  complete  his  contract  within  a  certain  time, 

—  and  it  appeared  that,  though  he  was  now  carrying  on 

the  work  steadily,  its  timeous  completion  was  not  pos- 
sible owing  to  his  delay  in  commencing  the  contract, 
the  Court  refused  Itoc  statu  to  put  the  work  under  super- 
vision, but  granted  an  order  on  him  to  proceed  with  the 
execution  of  the  work  with  as  much  speed  as  was  feasible 
in  the  circumstances. 

The  pursuers  in  this  action  w^ere  James  Watson  &  Son, 
builders  and  contractors,  Glasgow,  who  had  a  contract  with 
the  Caledonian  Railway  Company  for  the  construction  of 
certain  railway  works  in  the  east  end  of  Glasgow,  and  who 
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had  sub-contracted  with  the  defender,  Mr.  Arrol,  iron-bridge  I'Ahabmhim. 

builder,  Glasgow,  to  supply  the  materials  and  execute  the  ^'**^i°^ "' 

iron  bridge-work  required.     The  pursuers,  by  their  con-         ~ 

tract  with    the    Railway   Company,   were    bound    under 

penalties  to  have  the  works  completed  within  a  certain 

time,  and  they  in  turn  took  the  defender  bound,  in  terms 

of  their  own  obligations,  as  to  the  completion  of  his  work. 

They  averred  that  he  had  not  proceeded  with  his  part  of 
the  work  with  due  despatch,  and  craved  the  Court  to 
onlain  him  to  supply  the  materials  and  fit  up  the  iron- 
work necessary  for  the  erection  and  completion  of  the 
bridges,  so  far  as  not  then  done,  with  the  utmost  possible 
despatch,  and  at  the  sight  and  to  the  satisfaction  of  a 
properly-qualified  person  to  be  appointed  by  the  Court,  or 
otherwise,  in  the  event  of  that  not  being  done,  to  grant  war- 
rant to  supersede  the  defender  in  the  execution  of  the  work. 
The  defender  maintained,  inter  alia,  that  any  delay  that 
had  occurred  had  arisen  from  the  fault  of  the  pm-suers  in 
not  having  their  part  of  the  work  far  enough  forward,  or 
from  new  work  being  ordered  which  was  not  within  the 
original  contract.  The  Sheriff-Substitute  (Lees),  after 
hearing  parties,  before  answer  remitted  to  Mr.  C.  P.  Hogg, 
C.E.,  to  examine  the  work  and  the  bridges  in  question,  and 
hear  the  explanations  of  parties,  and  report  as  to  the  pro- 
gress of  said  bridges  with  regard  to  the  contracts  libelled 
on  and  pleas  of  parties.  Mr.  Hogg  having  made  an 
examination,  reported  that  the  defender's  work  was  behind- 
hand, that  the  complaints  he  made  in  regard  to  the  pursuers 
did  not  account  for  the  state  of  the  work,  but  that  his  delay 
had  been  in  the  commencement  of  the  work,  and  that  no 
time  was  being  lost  by  him  now.  The  pursuers  thereon 
asked  to  have  the  work  carried  on  under  supervision,  while 
the  defender  objected  to  any  order  bein^  pronoimced.  The 
Sheriff-Substitute  sustained  the  view  of  neither  party,  but 
decided  as  follows : — 

Glasgow,  lOth  October j  1884. — Having  heard  parties'  procura-  Oct.  lo.  i884. 
tore  on  the  inspector's  report :  Finds  that  it  does  not  disclose  any  sheriff  La«s. 
sufficient  grounds,  hoc  statu,  for  the  pursuers'  request  that  the 
further  execution  of  the  contract  should  be  put  under  the  super- 
vision of  an  inspector;  but  in  respect  it  appears  that  the  time  for 
the  completion  of  the  bridges  in  question  has  already  expired, 
ordains  the  defender  to  proceed  with  the  execution  of  the  same 
with  as  much  speed  as  is  feasible  in  the  circumstances. 

J.  M.  Lees. 

yot^. — The  pursuers  aver  on  record  that  the  defender  is  refus- 
ing or  delaying  to  proceed  with  the  work  contracted  for,  in  spite 
of  their  protestations.  It  is  obvious  that  the  pursuers  have  a 
strong  interest  in  the  completion  of  the  work  as  speedily  as 
possible,  and  it  is  not  denied  that  the  time  fixed  for  its  comple- 
tion has  already  expired.  The  defender,  however,  says  that  the 
delay  is  not  due  to  his  fault.  This  remains  to  be  seen,  and 
pecuniary  questions  will  depend  on  it.     But  where  the  Court  is 
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Watson  &  Son  r, 
Arrol. 

Oct.  10, 1884. 

Sheriff  Lrbs. 


LAXABK^HiaK.  asked  to  intervene  in  the  execution  of  a  contract  there  must  be  a 

very  clear  case.     Where  delay  has  occurred  in  the  commencement 

of  the  work,  and  where,  from  the  further  delay  that  is  taking 

place,  the  work  has  not  been  executed  within  the  time  fixed  by 

the  contnict,  or  cannot  be,  a  Court  will,  if  necessary,  take  the 

work  out  of  the  contractor's  hand,  or  wnll  order  it  to  be  carried 

on  under  supervision,  reserving,  of  course,  all  pecuniary  questions 

and  rights,  and  taking  such  measures  of  security  as   may  Ik' 

necessary  in  the  event  of  it  ultimately  appearing  on  pnx)f  led 

that  the  contractor  is  not  in  fault.     But  where  it  does  not  appear 

from  the  inspector's  report  that  any  time  is  being  lost,  I  am  not 

aw^are  of  any  authority  for  the  proposition  that  a  party  is  entitled, 

iis  matter  of  absolute  right,  to  obtain  the  authority  of  the  C-ourt 

for  taking  the  work  out  of  the  contnictor's  hand  or  putting  him 

under  supervision.     For  such  a  course  there  must   be  present 

fault.     Now,  that  does  not  appear  to  be  the  case  here.     But  the 

pursuers  are  not  without  their  remedy.     I  cannot  refuse  them  an 

order  in  the  circumstances  on  the  defender  to  proceed  with  the 

work.     As  regards  an  interim  order,  a  Court  must  frequently  do 

what  is  unpalatable  to  a  litigant,  and  what  it  may  turn  out  in 

the  end,  when  the  facts  are  known,  wtis  not  justifiable.     But  still 

the  appearance  of  circumstances  may  require  that  course  to  be 

taken.     I  have  therefore  given  the  order,   and  if  the  pursuei's 

think  it  is  not  being  complied  with,  they  can  move  at  any  moment 

for  a  remit  of  new  to  the  inspector  to  report  as  to  such  alleged 

non-compliance;  and  if  liis  report  justified  their  complaint,  then, 

but  as  I  humbly  think  not  till  then,  it  may  be  necessary  to  put 

the  work  under  supervision,  or  even — taking  such  precautions  iis 

are  fair  in  the  contractors  interest — to  take  the  contract  out  of  his 

hands.  J.  M.  L. 

For   pursuers— Mr.    Bird  (Scott,    Law,    &    Bird),    Glasgow.      For 
defender— Mr.  J.  A.  Spens  (Maclat,  Murray,  &  Spbns),  Glasgow. 


No.  3. 

LA5ARKSHIBB. 

AdaniH  v.  J.  k 
W.  Beardmore. 


Oct.  7, 1884. 
Sheriff  Lmk. 


Mrs.  Jane  Gibb  or  Adams  aiid  Others,  Pursuers ;  J.  &  W. 
Beardmore,  Parkhead  Iron  and  Steel  Works,  Glasgow, 
Defenders, 

Damages — Employers^  Liability  Act — Held  that  where  em- 
ployers have  taken  all  reasonable  precautions  to  guard 
against  ordinary  danger,  they  are  not  liable  in  damages. 

The  pursuers  were  the  widow  and  children  of  the  deceased 
Andrew  Adams,  bricklayer,  and  sued  Messrs.  Beai-dniore 
for  damages,  in  consequence  of  an  accident  by  which  Adams 
was  killed  while  constructing  the  brickwork  of  a  gas- 
producer  in  the  defenders'  works  at  Parkhead.  The 
Sheriff-Substitute  (Lees),  after  hearing  proof,  found  that 

the  pursuers  had  failed  to  prove  that  the  accident  was  due 
to  any  fault  on  the  part  of  the  defenders,  and  assoilzied 
them  from  the  conclusions  of  the  action.  The  following 
is  the  Interlocutor  and  Note : — 

Glasgow,  1th  October,  1884.— The  Sheriff-Substitute  having 
considered  the  cause,  Finds  that  on  4th  February  last,  Andrew 
Adams,  now  decetised,  the  husband  of  the  one  pursuer  jmd  the 
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Adjuns  V.  J.  k 
W.  Beardmore. 

Oct  7. 18M. 

Sheriff  Lkkd. 


father  of  the  othera,  was  engaged  in  the  service  of  the  defenders  i<^»abmhi»« 
as  a  bricklayer :  Finds  that  on  said  occasion  a  mass  of  slag,  which 
was  overhanging  near  where  Adams  was  working,  fell  on  and 
killed  him:  Finds  that  the  defenders  took  all  reasonable  pre- 
cautions to  avert  this  occurrence,  and  that  the  pursuers  have 
not  proved  that  it  was  due  to  any  fault  on  the  part  of  the 
defenders :  Therefore  assoilzies  the  defenders  from  the  conclusions 
of  the  action :  and  Decerns :  Finds  the  pursuers  liable  to  them 
in  their  expenses,  &c,  J.  M.  Less. 

Notf. — The  pursuers  are  the  widow  and  the  two  sons  of  the 
deceased  Andrew  Adams,  who,  at  4th  February  last,  was  in  the 
employment  of  the  defenders  as  a  bricklayer.  At  that  time  the 
defenders  were  in  course  of  constructing  at  tKeir  works  one  of 
Siemens*  gas-producers.  For  that  purpose  a  hole  or  pit,  nearly 
60  feet  long  and  40  feet  broad,  was  dug  in  the  ground,  and  sunk 
to  a  depth  of  about  12  feet.  The  ground  there  is  coated  with 
slag  to  the  thickness  of  about  two  feet,  and  the  workmen,  having 
cut  through  this,  carried  the  excavation  perpendicularly  down 
to  the  depth  of  12  feet,  as  already  stated.  A  casing  of  brick 
was  then  begun  at  a  distance  of  about  six  feet  from  the  side 
of  the  pit.  When  it  had  proceeded  some  length,  it  was  noticed 
that  at  one  part  the  soil  under  the  slag  had  slipped  away  to  the 
extent  of  about  two  feet  or  thereby,  leaving  a  lip  of  slag  without 
support  This  lip  would  be  about  two  feet  thick  and  about 
two  feet  broad.  Owing  to  the  great  cohesion  of  the  slag,  danger 
does  not  appear  to  have  been  much  apprehended ;  but  Mr.  Isaac 
Beardmore,  on  noticing  the  state  of  matters,  at  once  resolved 
to  err  on  the  side  of  precaution.  A  squad  of  men  was  therefore 
directed  to  use  heavy  hammers  and  powerful  levers,  so  as  to  try 
and  break  off  this  projecting  lip.  After  twenty  minutes'  work, 
it  was  found  that  no  impression  had  been  made  on  the  slag. 
In  these  circumstances,  it  might  have  been  assumed  that  the 
brickwork  might  be  gone  on  with  safely;  but  Mr.  Beardmore, 
aware  of  the  force  of  water  penetrating  into  cavities,  directed 
a  ridge  of  sand  to  be  made  along  the  surface  of  the  slag,  at  a 
distance  of  about  six  feet  back  from  the  edge  of  the  lip,  so  aa  to 
keep  any  surface  water  from  getting  on  to  the  slag,  and  directed 
the  part  of  the  slag  between  the  lip  and  the  ridge  to  be  covered  with 
tarpaulin.  F'urther  precautions  still  were  taken,  for  two  strong 
planks  of  wood,  with  a  cross-bar  at  the  top,  were  placed  against 
the  lip,  and  their  other  ends  driven  with  fore-hammers  down  into 
the  solid  clay.  Unfortimately,  all  these  precautions  proved  un- 
availing, and  the  overhanging  slag  having  later  on  fallen  into  the 
pit,  killed  Adams  instantaneously. 

In  these  circumstances,  the  question  arises,  are  the  defenders 
responsible  for  Adams'  death  t  Now,  if  the  fact  that  the  exist- 
ence of  the  lip  created  a  danger,  and  that  the  precautions  taken 
proved  insuflScient,  necessarily  infers  liability  against  the  de- 
fenders, then  they  must  compensate  the  pursuers  for  Adams' 
death.  But  I  am  hiunbly  of  opinion  that  such  is  not  the  rule 
of  law  applicable  to  the  circumstances.  In  perhaps  the  majority 
of  outdoor  employments,  men  have  to  work,  at  some  time  or 
other— in  some  cases  always — in  situations  that  are  known  to  be 
dangerous.  But  can  it  be  said  that  if  the  precautions  taken  for 
their  safety,  however  apparently  proper  and  sufficient,  prove 
ineffectual,  the    master  must   be  liable?      I  think  not.      Work 
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lahabmhirb.  could  scarcely  be  carried  on  on  such  a  footing ;  and  I  think  that 
Ati^  p.  J.  k    what  is  required  is  that,  where  there  is  a  known  ordinary  danger, 
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Sheriff  Lkbs. 


the  master  shall  take  what  would  be  deemed  at  the  time  by 
competent  judges  to  be  reasonable  precautions  in  the  circum- 
stances. If  this  be  so,  the  question  is,  did  the  defenders  here  fail 
to  take  what  were  proper  precautions  in  the  circumstances?  It 
will  at  once  be  seen,  on  a  perusal  of  the  pursuers'  pleadings,  that 
they  do  not  offer  to  suggest  an^^thing  which  the  defenders  could 
have  done  and  left  undone.  But  it  was  suggested  at  the  debate 
that  the  defenders  should  have  persevered  in  their  efforts,  and 
have  broken  the  slag  before  the  men  were  allowed  to  go  on  with 
the  brickwork.  I  am  unable  to  say  that  the  evidence  of  the 
witnesses  appears,  to  me  to  give  any  adequate  foundation  for  so 
sweeping  a  contention.  It  was  certainly  not  to  save  expense  that 
the  defenders  refrained  from  taking  such  a  course,  because  it  is 
plain  that  everything  was  done  that  could  be  done  to  break  off  the 
slag  and  let  it  fall  into  the  pit,  even  although  there  would  have 
been  the  outlay  and  expense  of  taking  it  out.  But  a  considerable 
portion  of  the  evidence  for  the  pursuers  was  directed  to  show  that 
the  planks  used  as  props  were  insufficient.  Now,  if  they  could 
have  proved  this,  they  must  have  won  their  case.  But  it  is  to  be 
noticed  that  on  record,  though  they  make,  apparently  at  hap- 
hazard, the  assertion  that  the  planks  were  entirely  inadequate, 
when  they  come  to  assign  the  cause  of  the  accident,  they  do  not 
attribute  it  to  any  insufficiency  of  the  planks.  The  cause,  in 
short,  of  Adams'  death  is  left  entirely  vague  in  the  pursuers' 
pleadings.  Now,  this  cannot  fail  to  beget  the  suspicion  that,  at 
the  date  when  the  action  was  raised,  the  pursuers  did  not  think 
they  had  any  good  ground  for  making  such  an  assertion.  And  it 
is  plain  they  had  not ;  for,  apart  from  the  defenders'  witnesses, 
there  is  abundant  evidence  from  the  pursuers'  own  witnesses  to 
show  that  the  planks  were  quite  sufficient.  But  then,  says  one 
witness,  though  the  planks  were  sufficient,  the  fault  lay  in  their 
not  being  rested  at  the  lower  end  on  a  cross  plank.  As  I  have 
already  said,  the  planks  were  driven  hard  into  the  soil ;  and  it  is 
instructive,  therefore,  to  consider  what  the  reason  is  that  this  wit- 
ness assigns  for  a  cross  beam  being  put  under  the  planks.  His 
view  is  that  if  they  had  been  rested  on  this  cross  beam  or  sole  the 
men  would  have  had  warning  that  the  slag  was  giving  way.  In 
the  first  place,  none  of  the  men  seem  to  have  desidenited  this  sole 
at  the  time.  It  is  clearly  proved  that  the  defenders  were  rcady  to 
supply  any  amoimt  of  wood,  and  had  also  furnished  joiners,  who 
were  accustomed  to  this  kind  of  work,  to  do  with  the  wood  every- 
thing that  might  be  wished.  And  apparently  there  was  not 
merely  the  skill  of  Cooper  and  Monaghan  employed  in  supervising 
the  matter,  but  any  suggestions  by  the  bricklayers  and  the  other 
workmen  were  welcomed.  There  seems,  however,  to  have  been, 
on  the  whole,  thorough  satisfaction  with  the  solidity  of  the  job, 
and  its  sufficiency  for  the  purpose.  In  the  second  place,  it  is 
plain  that  if  the  planks  had  rested  on  a  sole,  and  that  sole  had 
had  the  effect  of  preventing  them  sinking  under  the  pressure  of 
the  slag,  then  the  whole  weight  of  the  slag  would  have  been 
thrown  on  them ;  and  if  they  had  been  luiable  to  bear  it,  they 
would  liave  snapped  without  any  warning  whatever.  On  the 
other  hand,  by  the  planks  resting  on  the  clay,  if  they  had  failed 
to  support  the  slag,  then  the  crack  in  the  slag  would  go  on  in- 
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cn-cisiug  iw  the  weight  of  the  slag  drove  the  phiiiks  into  the 
LTound,  and  thus  the  men  might  have  become  aware  that  the  Blag 
w;w  about  to  fall  in.  It  therefore  appeiirs  to  me  that  this  con- 
tention for  the  pursuers  cannot  be  sustained ;  and  it  is  matter  of 
tjiiniliar  kuowletige  that  the  precautions  adopted  on  this  occiision 
bv  the  defenders  were  of  the  kind  usually  followed  to  supi^rt  the 
sides  of  any  excavation  where  any  risk  is  apprehended. 

On  the  whole  case,  though  I  sympathise  much  with  the  pur- 
suers, I  am  umible  to  say  that  the  defenders  were  bound  to  take 
more  precautions  in  tlie  circumstances  than  what  at  the  time 
would  have  appeared  to  competent  judges  to  be  reasonably  suffi- 
cient, or  that  they  failed  to  take  such  precautions,  or  that  the 
pureuera  have  proved  that  for  this  sad  occurrence  the  defenders 
are  in  any  way  to  blame.  J.  M.  L. 

For  pnrsucra— Mr.  Sh  auohnessy,  Glasgow.  For  defenders  -  Mr.  Annan, 

Glasgow. 


Larakkshiei. 

Adamit  r.  J.  k 
W.  Bearclmore. 

OcL  7, 18ft4. 

Sheriff  Lrks. 


H'Partland  v. 
Campbell  St  Co. 


Mrs,  Theresa    Dollaghan    or    MTartland,    Pursuer;      No.  4. 

Campbell   &    Co.,    Chemical    Manufacturers,    Paisley,  lahabkshibk 

Defenders, 

Damages — Employers  Liability  Act — Held  that,  in  the  cir- 
cumstances disclosed,  reasonable  precautions  were  not 
taken  against  danger,  and  the  employers  were  therefore 
liable  in  damages. 

Alhmtion  of  Damages. — Damages  were  awarded  for  the  death 
of  a  man  who  had  left  a  widow  and  two  young  children. 
The  widow  was  allowed  one-half  of  the  statutory  damages, 
the  other  half  l)eing  reserved  for  the  children  when  they 
came  to  sue. 

The  pursuer,  who  was  the  widow  of  Michael  MTartland, 
a  labourer  in  the  defenders*  employment,  sued  them  for 
'lamages  in  consequence  of  the  death  of  her  husband, 
which  occurred  on  13th  March,  1884,  when  he,  along 
with  a  number  of  other  men,  was  engaged  in  removing 
a  large  vat,  weighing  about  two  tons,  from  one  part  of 
the  defendei's'  works  to  another,  the  vat,  when  raised  on  its 
*<i<le,  having  rolled  down  a  declivity  on  which  it  rested  and 
fallen  over,  striking  him  on  the  head,  and  killing  him  on 
the  spot.  The  Sheriff-Substitute  (Lees),  after  hearing  proof, 
iound  the  defenders  liable,  and  assessed  the  damages  at 
£156,  one-half  of  which  was  to  go  to  the  present  pursuer. 
Tlie  following  is  the  Interlocutor  and  Note : — 

OusGow,  13/A  October,  1884.— The  Sheriff-Substitute  having 
c^insidered  the  cause  :  Finds  that  the  pursuer  is  the  widow  of  the 
<itcea«Hl  Michael  M*Partland,  who,  on  13th  March  last,  was 
^n^aged  in  the  service  of  the  defenders  in  the  removal  of  a  vat^ 
Weighing  about  two  tons,  from  one  part  of  their  premises  to 
J^nother:  Finds  that  the  said  removal  wa«  takin^j^  place  under  the 
i'ipcriutendcuce  of  the  defenders'  manager,  William  Waters,  and 
that,  through  failure  on  his  part  to  take  proper  precautions  for  the 
Siifety  of  the   workmen,  the   vat  rolled  down  a  declivity,   and, 
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Oct  13. 1884. 
Sheriff  Lxu. 


lawaemhibi.  canting  over,  fell  on  the  pursuer's  husband  and  killed  him  :  Finds 
Cam  SSfafco  ^^  these  circumstances  as  matter  of  law  that  the  defenders  are 
liable  to  the  pursuer  in  damages :  Assesses  these  at  the  sum  of 
seventy-eight  pounds  :  Decerns  against  the  defenders  for  payment 
thereof  to  the  pursuer,  with  the  legal  interest  thereon  from  the 
date  hereof  till  payment :  Finds  the  defenders  liable  to  the 
pursuer  in  her  expenses,  &c.  J.  M.  Lees. 

Note. — The  defenders  had  occiision  to  remove  the  vat  from  the 
trestles  on  which  it  rested,  six  feet  above  the  ground.  Ten  men, 
acting  binder  the  orders  of  the  foreman,  slid  the  vat  down  some 
planks  to  the  ground,  and  then  tilted  it  up  on  its  side.  Spite  of 
the  marked  reluctance  to  speak  out  of  the  defenders*  workmen 
(other  than  Waters)  whom  the  pursuer  adduced  as  witnesses,  it  is 
plainly  proved  that  what  was  being  done  was  attended  with  much 
risk.  Waters,  who  seemed  a  most  respectable  man,  and  who  gave 
his  evidence  in  a  frank  and  straightforward  manner,  did  not  think 
it  necessary  to  use  any  block,  or  level  the  ground  on  which  the 
vat  w^as  to  rest,  or  take  any  other  precautions  to  prevent  it  rolling 
down  the  slight  declivity  on  which  it  was  to  rest  w^hen  tilted  on 
its  side.  But  at  this  stage  about  half  of  the  men  had  done  all 
they  had  to  do,  and  they  let  go,  and  it  is  pretty  clear  that  the 
workmen  thought  all  they  had  to  do  w^as  to  place  the  vat  on  its 
side,  and  did  not  understand  they  were  expected  or  needed  to  do 
anything  more.  Waters,  however,  trusted  that  they  would  keep 
hold  of  the  vat,  and  that  this  would  suffice  to  keep  it  fr<)m 
moving.  But  it  is  hardly  able  to  be  disputed  that,  if  the  men  did 
not  hold  on,  some  precautionary  steps  were  necessary.  Now,  the 
men  did  not  hold  on,  and  Waters  admits  he  did  not  bid  them  keep 
hold  of  the  vat  till  he  saw^  it  in  motion.  It  is  perhaps  not  im- 
probable that  even  then  the  vat  might  have  been  stopped,  if  the 
men,  or  even  several  of  them,  had  with  one  mind  laid  hold  of  the 
vat ;  but  from  the  configuration  of  the  ground  this  was  obviously 
attended  with  some  risk ;  and  then,  unless  a  good  many  had  nui 
the  risk,  to  those  who  encountered  it  the  risk  would  have  been  the 
greater  still.  Now,  a  sort  of  panic  seems  to  have  taken  place. 
Really  the  whole  question  in  the  case  comes  to  be  this, — consider- 
ing the  somewhat  perilous  character  of  the  operation  that  was 
being  done,  did  Waters  take  proper  precautions  for  the  safety  of 
the  men  in  merely  tioisting  that  they  would  stick  to  the  vat,  or 
should  he  have  done  more?  I  think  in  the  circumstances  he 
unquestionably  should. 

The    pursuer  is   23   years    of   age,    and   has   been  left  with 

two   children,   both  under  two  years  of   age.     As  the  liability 

against   the   defenders   comes   under   the   statute,    and   as   the 

measiu^  of  their  liability   is  £156,   or  three   years'  w^ages  of  a 

person  in  the  same  position  as  pursuer's  husband  was,  it  seems  to 

me,  firstly,  that  the  liability  ought  to  be  assessed  at  the  full 

amount,  and,  secondly,  that  one-half  of  the  amount  shoidd  go  to 

the  pursuer,  and  the  other  half  to  the  children  when  they  sue. 

For  purauer— Mr.  Shaughnessy,  Glasgow.  For  defenders— Mr.  Allan, 
Glasgow. 
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SHERIFF  COURT  OF  RENFREW  AND  BUTE.  No.  5. 

m  ^  ^  T%  Rkhfuw  AXD 

The  Glasgow  Tramway  and  Omnibus  Company,  Puvsuers;       ^^^ 

Henry  A.  Mavor,  Defeirder.  ^^7^^^' 

Damages — Reckless  Information  to  the  Police. — A  member  of 
the  public  gave  information  to  the  police  that  a  horue 
was  being  worked  while  apparently  suffering  from  an 
open  sore  or  wound.  Held  that  such  information  being 
on  the  evidence  imtrue,  and  given  without  examination, 
inferred  malice  on  the  part  of  the  party  informing,  and 
rendered  him  liable  in  damages. 

In  the  Paisley  Small -Debt  Court,  Sheriff- Substitute 
Cowan  awarded  damages  to  the  Glasgow  Tramway  and 
Omnibus  Company  against  Hem-y  A.  Mavor,  electric 
engineer,  residing  at  19  Maxwell  Drive,  PoUokshields,  in 
the  foUowinor  circumstances : — 

On  5th  Septeml)er,  the  pursuers  alleged,  the  defender  lodged  a     Oct  n^i884. 
complaint  in  the  Central  Police  Office,  Glasgow,  charging  them   sheriff  cowak. 
with   having,    on    the    same    date,    in    Argyll    Street,    cruelly 
ill-treated  a  horse,  by  working  it  while  it  was  suifering  from  an 
open  sore  or  wound  in  the  breast  or  neck.     On  23rd  September, 
pursuers  were  obliged  to  appear  in  answer  to  the  complaint  at  the 
Central  Police  Court ;  but  after  evidence  had  been  led,  the  sitting 
magistrate  dismissed  the  case.     On  the  ground  that  this  charge 
was  "reckless,  illegal,  malicioiis,  oppressive,  and  without  probable 
cause,"  the   pursuers  claimed   damages  to  the  amount   of  five 
guineas.     In  the  evidence  given  on  behalf  of  the  Tramway  Com- 
pany, it  was  stated  that  when  the  charge  was  made  there  was  no 
open  sore  on  the  horse,  but  that  piurt  of  the  hair  on  the  breast  had 
fallen  off,  leaving  the  skin  bare, — some  reddish  matter,  applied  to 
produce  a  blister,  which  had  run  dow^n  from  a  slight  enlargement 
on  the  near  side  of  the  shoulder,  causing  the  bare  skin  to  appear 
red.    Defender  said  he  noticed  the  horse  at  the  foot  of  Buchanan 
Street,  and  remarking  to  a  policeman  that  it  was  bleeding  much 
ahout  the  breast,  asked  him  how  he  allowed  it  to  be  driven  about 
in  that  state.     He  left  his  card  with  the  policeman,  expressing  his 
willingness  to  appear  as  a  witness,  but  lodged  no  charge  himself. 
He  took  no  steps  to  twcertain  whether  the  animal  Wiis  really 
suffering  from  a  sore  or  not,  and  t<x)k  no  further  action  in  the 
matter  till  he  gave  evidence  against  the  Tramway  Company  in  the 
Central  Police  Court.     Two  policemen,  who  examined  the  horse  in 
.Vrg}'ll  Street  after  the  defender  left,  stated  that  they  found  a  large 
sore,  with  the  harness  working  up  it,  on  the  left  breast ;  but  clear 
and  conclusive  evidence  was  adduced  by  the  Tramway  Company 
that  this  was   untrue.      Defender's  agent   maintained   that  his 
client  was  not  the  cause  of  the  prosecution;  he  merely  called 
attention  to  the  matter,  and  the  policeman,  in  bringing  up  the 
case,  acted  on  the  evidence  of  his  own  senses.      The  action,  he 
contended,  was  a  gross  example  of  oppression,  unworthy  of  and 
dL^raceful    to    the    company   which    instituted    it,    and   which 
ou^t  to  know  better.      Their  motive  was  evidently  to  deter 
citizens  from  doing  a  duty  of  hiunanity  clearly  incumbent  upon 
them.     The  Sheriff  said  he  wjuj  satisfied  the  charge  w^as  quite 
rnitnie.    The  defender  htid  made  no  exmnhiation  to  satisfy  him- 
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***b™  ^"^  ^^^^  *'^^^  ^^  impression  regarding  the  state  of  the  horse  waa  cor- 

-=-  rect,  and  he  considered  that  he  had  acted  recklessly  in  involving  a 

Co.  V.  Mftvor.  public  compaiiy  such  as  the  defenders  in  a  criminal  charge.     His 

Oct.  1771884.  conduct  wiijs  such  as  to  infer  mtUicc,  and  he  therefore  gave  decree 

sheriffOowA».  for  the  pursuers,  with  expenses. 

For  pursuers— Mr.  David  Wilson  (Wallace  &  Wilson),  Glasgow.  For 
defender— Mr.  Aitken  (Malcolm  &  Aitken),  Glasgow. 


No.  6.       SHERIFF  COURT  OF  FORFARSHIRE. 

FoRrARSHIBB. 


Town  Council  of 
Dundee  v.  Keiller. 


The  Magistrates  and  Town  Council  of  Dundee, 
Purs^uers;  Mr.  J.  M.  Keiller  of  Binrock,  Defender, 

Foreshore — Public  Right  to  Challenge  Encroachrnents. — Held, 
in  a  possessory  action,  that  use  of  foreshore  by  the  public, 
to  the  extent  of  walking  and  bathing  for  seven  years 
before  the  date  of  citation,  entitles  them  to  challenge 
encroachments  made  by  the  proprietor  of  lands  adjoining 
the  shore,  and  described  in  the  titles  as  "bounded  by  the 
sea-flood." 

This  was  a  petition  at  the  instance  of  the  Magistrates 
and  Town  Council  of  Dundee,  as  representing  the  public, 
against  Mr.  Keiller,  to  have  him  interdicted  (1)  from 
appropriating,  enclosing,  or  interfering  with  the  public 
path  along  the  north  bank  of  the  River  Tay  leading  west- 
wards from  the  Magdalen  Green  to  Wills*  Braes,  and  also 
to  the  public  road  from  Dundee  to  Invergowrie  and  Perth 
at  Ninewells;  and  (2)  from  enclosing  or  interfering  with 
the  banks,  beach,  and  foreshore  of  the  river  of  the  water  of 
the  Tay  opposite  the  lands  of  the  Binns  of  Blackness.  The 
Sheriff-Substitute  (Cheyne),  after  hearing  proof,  issued  the 
f oUowinor  Interlocutor : — 

octvt^im.  Dundee,  17 th  October,  1884.— The  Sheriff-Substitute  having 
Sheriff  chkyk*.  advised  the  process,  finds  that  at  the  discussion  counsel  for  the 
pursuers  abandoned  the  first  part  of  the  prayer  of  the  petition,  and 
confined  himself  to  asking,  on  behalf  of  the  pursuers,  a  possessory 
judgment  restraining  the  defender  from  appropriating  or  enclosing 
— as  he  waa  proceeding  to  do  when  the  petition  was  presented — ^a 
piece  of  ground  ex  adverso  of  his  property,  known  as  the  Binns  of 
Blackness,  which  piece  of  ground  imdoubtedly  formed,  at  least 
down  to  the  year  1848,  and  according  to  the  pursuers*  all^ation 
still  forms,  part  of  the  foreshore  or  beach  of  the  river  Tay :  Finds 
that,  though  the  said  piece  of  ground  has  for  a  number  of  years 
past  been  cut  off  from  the  main  cliannel  of  the  river  by  the  line 
(which  was  constructed  about  1848)  of  the  Dundee  and  Perth 
Ridlway  Company,  it  is  still  covered  at  each  tide  by  the  water  of 
the  river,  which  percolates  on  to  it  through  the  railway  embank- 
ment, and  the  inhabitants  of  Dundee  have,  during  the  period  of 
seven  years  immediately  preceding  the  raising  of  this  action 
obtained  access  to  it  from  the  public  park  known  ajs  the  Magdalen 
Green,  and  used  it  without  challenge  for  purposes  of  recreation, 
such  as  walking  and  bathing  *  Finds  that  there  is  no  proof  that 
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either  the  defender  or  his  predecessors  in  the  lands  of  Binns  of  Po^'AmaniEi. 
Blackness  (which  are  described  in  the  titles  as  bounded  by  the  J['^^j>  coundi  of 

n     jj\  I.    J  •  r  xu  -J       •  i»  J    Dundee  p.  Kelller. 

Sea-flood  )  ever  had  any  possession  of  the  said  piece  of  ground,  — 
and  no  grant  of  it  in  their  favour  by  the  (-ommissioners  of  Woods  — ^ 
and  Forests  or  the  Board  of  Trade  has  been  produced  :  Finds  that  8»»«'^'' <^««^"»- 
the  uses  had  of  the  said  piece  of  ground  by  the  inhabitants  of 
Dundee  as  above  found  cannot  be  held  to  be  in  exercise  of  any 
rights  conferred  upon  the  town  by  the  Royal  Charter  mentioned 
in  the  condescendence,  and  therefore  that  so  far  as  laid  upon  said 
fiojal  Charter  the  action  is  not  maintainable  :  Finds,  however,  on 
the  above  facts,  that  the  pursuers,  as  members  of,  and  as  represent- 
ing the  public,  are  entitled  to  a  possessory  judgment  to  the  effect 
prayed  for  by  their  counsel ;  and  having  regard  to  these  findings 
recalls  the  interim  interdict,  interdicts  the  defender  from  appro- 
priating or  enclosing  the  piece  of  ground  lying  between  the  Binns 
uf  Blackness  and  the  line  of  the  Dundee  and  Perth  Railway ; 
Qttoad  ultra  dismisses  the  petition  and  decerns:  Finds  the 
punueiB  entitled  to  their  expenses,  subject  to  considerable  modifi- 
cation, 4rc.  John  Chbyne. 

Note. — I  do  not  think  that  walking  and  bathing  on  the  beach 
can  upon  a  sound  construction  of  the  charter,  and  looking  to  the 
enumeration  which  follows  the  general  grant,  be  held  to  be  among 
"the  immimities,  privileges,  and  liberties  of  the  water  of  Tay" 
granted  by  the  charter.  Nor  is  it  necessary  to  ascribe  these  acts 
of  possession — ^the  only  ones  established  by  the  proof^to  the 
powera  conferred  by  the  charter,  for  they  are  sufficiently  explained 
by,  and  are  naturally  referred  to,  the  general  right  which  the 
public  have  in  the  foreshore.  I  am  therefore  of  opinion  that  in 
this  purely  possessory  action  the  pursuers  can  take  no  benefit  from 
their  charter.  On  the  other  hand,  I  feel  bound,  so  far  ajs  the 
present  action  is  concerned,  to  treat  the  piece  of  ground  in  dispute 
—albeit  it  cannot  at  present,  owing  to  the  interposition  of  the 
milway,  be  used  for  purposes  of  navigation  or  fishing — bs  still  part 
of  the  foreshore  of  the  Tay.  If  it  had  been  filled  up,  or  if  the 
water  of  the  river  had  ceased  to  flow  over  it,  my  opinion  might 
have  been  different;  but,  in  point  of  fact^  it  seems  to  be  in 
very  much  the  same  condition  as  it  was  before  the  railway  was 
made.  But  if  that  view  be  accepted — t.c,  if  the  piece  of  ground 
in  dispute  is  for  my  present  purpose  to  be  regarded  as  foreshore — 
it  is  clear  upon  the  authorities  that  the  titles  produced  by  the 
defender  are  insufficient  to  give  him  a  right  of  property  in  it; 
and  the  only  point  which  remains  to  be  considered  is,  whether,  as 
members  of  and  representing  the  public,  the  pursuers  have  a  valid 
title  to  challenge  the  defender's  operations  and  to  demand  an 
interdict  uti  posttidetis.  Now,  upon  that  point  I  should  have 
entertained  little  or  no  doubt  if  it  had  not  been  for  the  case  of 
Cameron  ^  Gunn  v.  Ainslie,  21st  January,  1848,  10  D.  446, 
referred  to  by  the  defender's  agent,  where,  according  to  the  rubric, 
it  was  ruled  that  a  private  party  had  no  title  to  complain  of  en- 
croachments on  the  seashore,  the  sole  right  to  challenge  these 
being  in  the  Crown.  That  case  seems  at  first  sight  a  direct 
authority  against  the  pursuers,  but  looking  to  the  fact  that  no 
opinions  are  given  in  the  report,  and  to  the  remark  of  the  Lord- 
President  in  Cuthbertson  v.  Young,  January  25,  1850,  12  D.  521, 
to  the  effect  that  it  had  reference  to  a  particular  feu,  it  is  per- 
missible to  doubt  whether  any  such  general  doctrine  as  is  stated 
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Oct  17,  1884. 
Qheriff  Chjtiib. 


FoEfAEBHiKK.    [n  ^hc  Fubric  wiuB  intended  to  be  laid  down  by  the  Judges  who 

^nSe»*"Keliier  ^®^^^®^  ^U  »^i^^>  ^^^  the  whole,  I  luu  iuclincd  to  think  that  1  am 
not  necessarily  precluded  by  it  from  affirming,  in  accordance  with 
my  own  opinion,  the  right  of  membenj  of  the  public  to  challenge 
encroachments  which  interfere  with  the  use  had  bv  them  of  the 
sea-shore  to  the  extent  of  obtaining,  if  they  show  proper  cause  for 
it,  a  possessory  judgment,  and  so  obliging  the  person  making  the 
encroachments  to  establish  his  right  to  make  them  in  a  process  of 
declarator  in  which  he  will  naturally  call  the  Crown  as  w^ell  as  the 
individual  challengers.  I  therefore  sustain  the  pursuer's  title  to 
sue,  and  on  the  whole  case  I  feel  bound,  after  full  and  anxious 
consideration,  to  grant  an  interdict  in  the  terms  expressed  in  my 
interlocutor,  so  maintaining  the  state  of  possession  which  has  pre- 
vailed for  a  long  time  back.  The  case  is,  however,  a  somewhat 
puzzling,  as  it  is  certainly  in  its  circumstances  a  peculiar  one,  and 
I  am  free  to  admit  that  the  opinion  which  I  have  ultimately 
formed  in  regard  to  it  is  far  from  being  a  confident  one.  The 
reason  why  I  have  qualified  the  finding  of  expenses  in  the  way  1 
have  done  is  that  a  considerable  portion  of  the  proof  related  to  tlie 
part  of  the  case  which  the  pursuers'  counsel  gave  up  at  the 
discussion.  J.  C. 


For  pursuers— Mr.  Hat,  Adyocate;  the  Town  Clerk,  Agent, 
defender — Mr.  J.  P.  Kyd,  Dundee. 


For 


No.  7.     James  Croll,  Pivrsiier ;  William  Arrol  &  Co.,  DefemlerA. 

FORFARSHIEX. 

Croll Taitoi  Damages  —  Employers^    Liability    Act — Circumstances    in 

-^  which  held  that  a  w^orkman's  injury  was  the  result  of 

pure  accident,  and  that  consequently  the  employer  was 
not  liable  in  damages. 

The  pursuer,  James  Croll,  labourer,  Dundee,  sued  William 
Arrol  &  Co.,  contractors  for  the  Tay  Bridge,  for  £163  16s. 
of  damages  in  respect  of  injuries  received  by  him  while 
employed  at  the  Tay  Bridge.  The  Sheriff-Substitute 
(Cheyne),  after  hearing  proof,  found  that  no  negligence 
inferring  liability  had  been  proved  against  the  defendei-s, 
and  assoilzied  them  from  the  conclusions  of  the  action. 
The  following  is  the  Interlocutor  and  Note : — 

Oct.  20^1884.  DuNDBB,  20//t  Octoher,  1884.— The  Sheriff-Substitute  having 
Sheriff  chbth*.  advised  the  proof:  Finds  in  fact  (1)  that  on  the  afternoon  of  the 
4th  June  the  pursuer  was  engaged,  alon|2:  with  a  number  of  otlier 
labourers  in  the  employment  of  the  defenders  (who  are  the 
contractors  for  the  railway  bridge  presently  being  built  across  the 
river  Tay),  in  shifting  one  of  the  pontoons ;  (2)  that  this  opera- 
tion was  performed  by  means  of  a  strong  rope  or  hawser  fastened 
to  one  of  the  piers  of  the  old  Tay  Bridge,  and  taken  first  around  a 
capstan  at  one  of  the  comers  of  the  pontoon  and  then  round  the 
barrel  of  a  steam  crane  on  the  pontoon  which  was  used  as  u 
winch ;  (3)  that  in  course  of  the  operation  and  while  pursuer  was, 
in  obedience  to  an  order  given  by  his  foreman,  Thomas  Tumhull, 
proceeding  to  work  the  capstan,  the  aforesaid  rope  or  hawser 
broke,  and  the  capstan  revolved    violently  backwards,  with  the 
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result  that  one  of  the  projecting  arms  or  handles  struck  the  pur-   forfamhiek. 
{juer,  fractiuing  his  left  arm ;  and  (4)  that  no  negligence  inferring    Croii  r.  attoI 
liability  for  the  pursuer's  injuries  under  the  provisions  of  the    Oct.  ao.  i864. 
Employers'   Liability   Act,    1880,    has  been   proved  against   the  Sheriir  chiys*. 
defenders :  Therefore  assoilzies  the  defenders  from  the  conclusions 
of  the  action :  Finds  them  entitled  to  their  expenses,  &c. 

John  Chbyne. 
Note, — The  pursuer's  statements  in  the  condescendence  are  of 
8\ich  a  character  that  it  is  not  very  easy  to  ascertain  from  them 
the  precise  fault  in  respect  of  which  he  claims  damages  under  the 
Act,  and  I  have  therefore  been  obliged  to  express  the  finding 
iu  my  interlocutor  in  general  terms.  The  only  two  clauses  in 
the  Act  which  can  possibly  apply  to  the  case  are  sub-sections 
1  and  3  of  section  1 ;  but  as  there  is  no  allegation  of  any  defect 
in  the  works,  machinery,  or  plant  provided  by  the  defenders — on 
the  contrary  (I  add  this  in  fairness  to  the  defenders),  ample  proof 
that  all  their  material  is  of  the  best  description — I  may  leave  sub- 
section 1  out  of  view,  and  confine  myself  to  the  inquiry  whether 
any  case  has  been  established  under  sub-section  3,  which  renders 
an  employer  liable  for  personal  injury  caused  to  a  workman 
"by  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  the  workman  at  the  time 
of  the  injiu-y  was  bound  to  conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed."  Now,  it  is  clear 
enough  that  TiunbuU  was  a  person  to  whose  orders  the  pursuer 
was  bound  to  conform,  and  I  hold  it  to  be  proved  that  the  pursuer 
was  at  the  time  when  he  met  with  his  injury  engaged  in  conform- 
ing to  an  order  given  by  Tumbull ;  but  I  desiderate  any  proof  of 
nejrligence  on  the  part  of  Tumbull.  It  is  suggested  that  the  rope 
should  have  been  taken  to  the  jib  of  the  crane,  or  at  least,  if  taken 
to  the  barrel,  should  have  been  taken  in  on  the  other  side  of  the 
jib  from  what  it  was.  The  proof,  however,  shows  that,  in  carr}'- 
ing  out  the  operation  as  he  did,  Tumbull  was  following  the  usual 
as  well  as  the  only  practicable  course,  and  so  that  suggestion  falls. 
Another  suggestion  seems  to  be  that  the  rope  was  allowed  to  get 
on  the  flange  of  the  barrel,  and  that  its  breaking  was  due  to  its 
chafing  thereon  ;  but  this  is  negatived  by  the  evidence  of  Fors\i:h, 
one  of  pursuer's  o^ti  witnesses,  who  was  standing  close  by  the 
crane  gathering  in  the  slack,  and  who  tells  us  that,  so  far  as 
he  saw,  the  rope  was  not  touching  the  flange  of  the  barrel  at  all, 
and  by  the  fact  (which  I  think  proved)  that  the  break  occurred 
lietween  the  crane  and  the  capstun.  Now,  these  are  the  only  acta 
of  negligence  on  Tumbull's  part  which,  as  I  read  the  record,  the 
pursuer  came  into  court  relying  upon.  But  it  may  perhaps  be 
ur]ged  upon  tbe  proof  that  his  negligence  consisted  in  giving  the 
order  to  heave  at  the  capstan  at  the  time  when  there  were  three 
or  four  coils  of  rope  roimd  it.  Now,  I  am  free  to  admit  that  at 
first  I  was  a  good  deal  struck  with  the  view  thus  suggested.  On 
further  reflection,  however,  and  supported  by  Mr.  Inglis'  evidence, 
I  am  satisfied  that,  unless  the  capstan  happened  to  be  jammed 
(which  is  not  alleged),  there  was  no  more  strain  brought  to  bear 
upon  the  rope  by  its  being  carried  three  or  four  times  roimd  the 
capstan  than  if  it  had  been  simply  led  round  it,  and  accordingly 
I  cannot  hold  Tumbull  to  blame  on  this  ground  either.  But  it 
niay  be  asked,  •  What  was  the  cause  of  the  rope  breaking  ?  To 
this  question  the  proof  does  not,  I  am  afraid,  admit  of  a  verj- 
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FoEFARsniRK.    dccided  answer  being  given ;  but,  looking  to  the  evidence  na  to  the 
^^u  j;;_^*To!-    low  pressure  of  steam  that  was  upon  the  crane  at  the  time  and  tho 
Oct  20^1884.     strength  of  the  rope,  I  must  say  it  occurs  to  me  that  the  most 
Sheriff  CHICT5K.  probable  explanation  is  that  suggested  by  the  defenders'  witnesses 
— to  wit,  the  tide  or  wind  getting  hold  of  the  pontoon  and  brinjr- 
ing  a  greater  strain  upon  the  rope  than  it  could  bear.     If  so,  the 
occurrence  which  has  been  productive  of  such  unfortunate  conse- 
quences to   the   pursuer  is   relegated   to   the   categorj^  of  pure 
accident,  for  which  an  employer  cannot  be  held  responsible,  and 
the  pursuer   can    only  appeal  to  the  defenders'  charity.      They 
have  already  very  kindly  offered  to  find  him  a  light  job  at  their 
works  at  the  same  wages  he  was  receiving  as  a  labourer,  and  if  he 
is  well  advised  he  will  lose  no  more  time,  but  at  once  close  witii 
the  offer.  J.  (\ 

For  pursuer— J.  F.  &  C.  Caldeb,  Dundee.      For  defenders— Thomas 
Thoknton,  Son.  &  Co.,  Dundee. 


LlHLITHOOW- 
SHIRJt. 

Otlmour,  Ac,  r 
Milne. 


SHERIFF  COURT  OF  LINLITHGOWSHIRE. 

No.  8.        Andrew  Gilmour  and  Others,  Paraiiers;  Eliza  Milne, 

Dpfemler. 

School-House — Ejectum. — Held  that  a  teacher  who  is  dismissed 
is  not  entitled  to  retain  possession  of  the  school-house 
which  she  occupied  as  part  of  her  remuneration. 

Andrew  Gilmour,  Provost  of  the  Burgh  of  Linlithgow : 

Rev.  John  Ferguson,  minister  of  the  parish  ;  and  Mr.  James 

Cuddie,  Senior  Bailie  of  the  burgh,  acting  trustees  under 

the  Douglas  Trust,  raised  an  action  against  Miss  Eliza  Milne, 

whom  they  had  dismissed  from  the  office  of  teacher,  to  have 
her  ejected  from  the  School-House.  The  Sheriff-Substituti* 
(Melville)  issued  the  following  Interlocutor : — 

Oct  17. 1884.         Linlithgow,  \lfh  October^  1884. — The  Sheriff-Substitute  having' 

Sheriff  mklvillb.  adviscd  the  closed  record  and  heard  parties'  procurators,  gmntx 

warrant  to  summarily  eject  and  remove  the  defender  as  craved,  on 

the  expiry  of  fourteen  days  from  this  date;  Finds  the  defender  liable 

to  the  pursuer  in  expenses  of  process,  <fec.  G.  F.  Melville. 

Note, — The  present  Sheriff  of  Linlithgowshire  never  was  a 
trustee.  The  rector  of  the  Grammar  School,  if  there  is  such  a 
person,  is  not  said  to  have  accepted  the  office  of  trustee.  The 
pursuers,  therefore,  are  the  sole  trustees.  Even  if  the  others  had 
accepted,  the  pursuers  must  be  held  to  act  as  a  majority,  as  the 
others  do  not  appear  in  this  action.  The  trustees  say  they  have 
dismissed  the  defender,  and  require  her  to  quit  the  premises  she 
occupies  as  part  of  the  remuneration  for  her  services  as  school- 
mistress. If  they  are  wrong  in  dismissing  her  she  may  have  a 
remedy,  but  she  is  not  entitled  to  keep  possession  of  her  employers' 
house.  There  is  no  difference  l)etween  her  case  and  that  of  a 
domestic  servant,  who  must  leave  his  house  and  employment 
whenever  his  master  dismisses  him.  It  does  not  matter,  so  ftu*  lus 
the  possession  of  the  house  is  coneemed,  that  the  master  may  have 
acted  unjustly.  G.  F.  M. 

For  pursuers — Mr.  Wm.  Febquson,  Liulithgow.    For  defender — Messrs. 
P.  &  P.  MiLLEB,  Linlithgow, 


WIL805. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 

Alexander  E.  Smith,  Pursuer;  Mrs.  Walker,  Defender.      No.  9. 
Expenses. — Held  that  expenses  are  not  recoverable  when  not         — 

J  i»  . -I  . .  1  A      i»       J   i_  J  Smith  V.  Walker. 

reserved  from  the  settlement  of  a  debt.  — 

In  the  Coui't  at  Stonehaven,  in  an  action  at  the  instance 
of  Alexander  E.  Smith,  farmer,  Ci'aighead  of  Ardoe, 
against  Mi-s.  Jane  Dunn  or  Walker,  executrix  of  the  late 
Andrew  Walker,  farmer,  Jameston,  Ardoe,  the  point  was 
rami  whether  upon  the  settlement  of  a  debt,  and  the 
receipt  being  taken,  the  creditor  could  recover  the  expenses 
l>y  way  of  action.  •  The  Sheriff-Substitute  (Dove  Wilson), 
ill  deciding  that  he  could  not,  said — 

This  action  was  served  on  17th  June,  1884,  for  the  sum  of  £il,  Oct,  ism. 
iind  on  16th  July  folio w^ing  the  pursuer  accepted  and  w^as  paid  the  shniffDoTi 
sum  of  X35  in  full  of  the  sum  sued  for.  The  receipt  for  the 
money  contained  no  reservation  of  the  question  of  expenses.  On 
the  authority  of  Dobie  v.  Mac/arlane,  17th  June,  1856,  18  D. 
1043,  it  is  clear  that  the  pursuer,  after  that  proceeding,  could  not 
have  gone  on  with  the  action  to  secure  payment  of  his  expenses. 
It  is  contended,  however,  that  the  case  of  a  defender  is  different, 
Jind  that  if  the  defender  can  show,  for  example,  that  he  paid  less 
than  he  tendered  before  the  action,  he  is  entitled  to  go  on  with  it, 
mil  get  his  expenses.  This  contention  appears  to  me  to  be 
unaound.  The  principle  on  which  Dobie  v.  Macfarlane  was 
decided  applies  equally  to  both  sides.  It  proceeded  on  the  ground 
that,  as  the  parties  had  withdrawn  the  merits  of  the  case  from  the 
ofingideration  of  the  Court,  it  was  to  be  presumed,  in  the  absence 
f»f  any  condition  to  the  contrary,  that  the  whole  case  was  with- 
drawn. If  there  be  any  difference  between  the  case  of  a  pursuer 
and  a  defender  in  the  application  of  this  rule,  it  is  imfavourable  to 
the  latter,  because  he  comes  forward  in  the  position  of  saying  that 
he  has  paid  more  than  he  ought,  and  of  re-demanding  payment  of 
the  expenses  which  he  ought  to  have  retained  on  paying  the 
principal  sum.  I  have  stated  my  view  in  full,  because.  I  think  it 
ifi  miportant  as  a  matter  of  practice  for  agents  to  notice  the  rule — 
which  is  simple  enough — that  if  expenses  are  to  be  reserved  in  a 
settlement,  the  reservation  must  be  expressed.  Following  the 
precedent  set  hi  Dobie  v.  Macfarlane,  I  have  awarded  the  pursuer 
the  expenses  of  the  discussion  on  the  point  of  expenses,  he  having 
lieen  willing  to  follow  the  rule  then  laid  down. 

For  pursuer— Mr.  J.  C.  Gabdneb,  Stonehaven.      For  defender— Mr.  G.  8. 
Caird,  Stonehaven. 


John  Hampton,  Petitioner;  Robert  W.  Mitchell,         No.  10. 


ABBRDnXBHIRB. 


Defender. 

Process — Service. — Held  that  service  of   a   citation   by  the       Mitchell. " 
applicant  himself  is  not  competent. 

Before  Sheriff  Dove  Wilson,  in  Stonehaven,  an  applica- 
tion was  made  at  the  instance  of  John  Hampton,  solicitor, 
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Hampton  r, 
Mitchell. 


Oct.,  1884. 
Sheriff  DoVK 


abbbdrrxshirf.  Laurencekirk,  against  Robert  Mitchell,  plumber,  Laurence- 
kirk, for  cemio.  An  objection  was  taken  to  the  application, 
on  the  gi'ound  that  the  statutory  notice  prescribed  by  the 
Act  of  Sederunt  had  not  been  given. 

The  Sheriff,  in  deciding  the  point,  said  there  was  no  doubt  that 
the  words  in  the  Act  of  Sederunt  as  to  the  mode  of  giving  notice 
were  in  a  permissive  form ;  but  w^hen  an  Act  of  Sederunt  gave  a 
person  the  alternative  of  doing  it  in  one  of  three  different  ways,  it 
seemed  to  him  to  be  very  clear  that,  unless  there  was  some  good 
reason  shown  to  the  contrary,  the  person  availing  himself  of  the 
power  must  exercise  it  in  one  of  the  three  ways  indicated.  It  might 
be  that  if  it  were  shown  that  none  of  the  three  ways  was  possible, 
some  other  equivalent  equally  good  might  1^  allowed,  but  it  would 
only  be  in  that  special  case.  Now,  in  this  case  there  was  no  rea.son 
shown  why  the  petitioner  did  not  proceed  under  the  Act  of 
Sederunt,  and  it  appeared  to  him  further  that  the  petitioner  went 
off  the  Act  of  Sederunt  to  adopt  a  course  which  was  very  much 
inferior.  The  Act  of  Sederunt  provided  very  carefully  for  there 
l>eing,  in  one  shape  or  other,  independent  evidence  of  the  giving 
of  the  notice.  In  the  case  of  the  Post-Office  it  might  be  written  by 
the  petitioner,  but  then  there  was  independent  evidence  in  the 
shape  of  the  certificate  of  delivery  which  the  Post-Office  gave,  and 
in  the  other  alternatives,  when  the  notice  was  given  by  a  messenger- 
at-arms  or  sheriff-officer,  then  there  was  the  certificate  bv  these 
officers.  What  this  petitioner  did  was  to  give  the  notice  himself, 
which  seemed  to  him  not  a  very  satisfactory  thing ;  and  then  he 
fiui:her  went  off  the  usual  course  by  bringing  in  a  sergeant  of 
police  to  be  his  witness.  Now,  it  was  so  far  very  satisfactorj-  for 
him  to  know  that  the  sergeant  of  police  at  Laurencekirk  had  so 
little  criminal  duty  to  attend  to  that  he  had  got  time  to  attend  to 
civil  work ;  but  it  was  contrary  to  the  instructions  of  the  police 
to  do  so,  and  his  Lordship  did  not  think  it  was  a  thing  to  Ik? 
encouraged.  Therefore,  lx)th  because  this  notice  wtus  not  accord- 
ing to  the  Act  of  Sedenuit,  and  because  it  was  of  a  kind  tliat  he 
did  not  think  should  be  repeated,  he  disallowed  it^  and  found  that 
no  proper  notice  had  lieen  given.  Accordingly  he  dismissed  the 
petition,  with  half-a-guinea  of  expenses. 

For   applicant — Mr.    Ceockatt,    Stonehaven.      For    respondent — Mr. 
Caibd,  Stonehaven. 


No.  11. 

Laxabsbuibk. 

Haubert  r. 
Kemp  k  Son. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Mile.  Louisa  Maubert,  Pursuer ;  David  Kemp  &  Son, 

DefenderH. 

Master  and  SeriHint — Dift^nissal — Notice — Custom  of  Trade, — 
Held  that  in  the  case  of  a  managing  dressmaker  who 
wjis  paid  her  salary  monthly,  one  month's  notice  of 
dismissal  was  sufficient. 

This  was  an  action  by  Mile.  Louisa  Maubert,  managing 
dressmaker,  against  her  former  employers,  Messrs.  David 
Kemp  &  Son,  for  the  sum  of  £62  10s.  as  three  months' 
salary  in  lieu  of  notice  of  dismissal.  Tlie  defender 
maintained  that  a  month  was  sufficient  notice  according 
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to  their  own  practice,  and  the  custom  of  trade  in  similar  i**"^^"'"- 
estAblishments  in  Glasgow.     The  pursuer,  it  was  admitted,    xSlplirsSD, 
had  been  paid  her  salary  monthly.     The  Sheriff-Substitute 
(Guthrie)    found    for    the  defenders,   holding    that   one 
month  s  notice  was  reasonable  and  sufficient  in  the  circimi- 
stances,  and  issued  the  following  Note : — 

This  action  has  been  brought  and  defended  with  good  temper  o<*-fM884. 
and  judgment,  and  apparently  with  the  view  of  settling  a  8h«tffOOTHBii. 
question  which  is  regarded  on  lx>th  sides  —  at  least,  on  the 
defenders*  side — as  one  which  involves  a  principle.  The  rule  as 
to  notice  in  the  employment  of  sen-ants  of  a  superior  class  has 
l)een  elucidated  bv  several  recent  decisions,  which  are  well 
summarized  in  Mr.  (^ampbeirs  edition  of  Lord  Fraser's  work  on 
Master  and  Servant,  pp.  61-64.  The  question  in  all  cases  is  what 
is  reasonable  ;  and  the  (^ourt  has  held  three  months*  notice  to  be 
rea^nable  in  the  case  of  schoolmasters  and  colliery  managers. 
The  pursuer  relied  much  on  the  decision  as  to  a  colliery  manager 
in  F(/rityth  v.  Heathery  Knowe  Co. ;  and  if  I  could  think  that 
the  cases  were  precisely  the  same,  I  should  be  bound  to  follow  that 
case.  But  it  wiu  a  case  of  circumstances,  depending  much  on  the 
evidence  of  practice  which  was  appealed  to  as  showing  what  was 
reasonable.  Practice  being  appealed  to,  I  am  lx)und  to  say  that 
it  does  not  appear  to  me  to  be  favourable  to  the  pursuer.  With 
every  desire  to  deal  fairly  with  a  lady  in  her  position,  I  think  that 
she  is  claiming  more  than  has  ever  in  practice  or  under  any 
Jigreement  l^een  accorded  to  such  an  employee.  I  do  not  say  that 
this  would  be  conclusive  if  any  hardship  or  serious  inconvenience 
were  caused  bv  the  shortness  of  the  notice.  But  there  is  no 
evidence,  except  her  own  experience  in  the  present  case,  which  is 
confessedly  exceptional,  and  as  to  which  she  furnishes  no  details, 
that  one  month  is  not,  in  general,  sufficient  time  to  find  a  new 
situatioa  And  it  seems  to  me  very  important  in  dealing  with 
this  question  to  look  at  the  other  side  of  it,  viz.,  as  it  affects  the 
persons  employed  as  well  as  the  employer.  It  is,  in  these  days  of 
frequent  changes  and  eager  pressure,  perhaps  more  important  for 
the  persons  employed  than  for  the  employer  that  the  notice 
required  should  not  be  too  long ;  imd  it  is  quite  possible  that  in 
the  next  case  of  this  kind  which  occurs,  it  may  be  the  servant  who 
desires  to  be  quit  of  his  situation  upon  shorter  warning  than  the 
Piaster  is  disposed  to  agree  to. 

I  do  not  think  that  much  stress  is  to  be  put  upon  the  fact  that 
the  salary  was  to  be  paid  monthly,  any  more  than  on  the  fact, 
which  is  equally  certain,  that  the  amount  of  salary  was  fixed  at  so 
much  by  the  year.  It  is  clear  that,  at  first  at  all  events,  the 
engagement  was  for  a  year,  for  although  the  letters  of  December 
15,  1881,  being  unstamped,  are  not  competent  evidence,  it  is 
sufficiently  proved  otherwise;  and  it  is  not  very  clear  that  the 
yearly  engagement  was  departed  from  when  the  salary  was 
raised,  or  at  any  other  time.  There  is  not,  however,  any 
invariable  rule,  or  even  presumption,  that  three  months'  notice 
shall  be  given  when  the  contract  is  for  a  year ;  and  the  practice 
spoken  to  shows  that  in  this  case  a  month's  warning  is  reason- 
able, and  that  to  require  longer  notice  is  unjust  and  inconsistent 
to  one  or  both  parties. 

For  puMucr— Mr.  BiBD  (Scott,  Law,  &  Bibd),  Glasgow.  For 
defenders— Mr.  T.  A.  Fyfb  (Wilson,  Caldwell,  &  Fypb),  Glasgow. 
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No.  12.      David  Watson,  PavHuer;  The  Singer  Manufacturing 
laiiaekshirb.  Company,  Defenders. 

Comiiaiij.  Landlord's  Hypothec  over  Hired  Articles — Semimj  Machine, — 

Held  that  a  sewing  machine  let  on  hire  to  a  shoemaker 
was  not  subject  to  the  landlord's  hypothec. 

This  was  a  Small-Debt  action  at  the  instance  of  David 
Watson,  house-factor,  Glasgow,  against  the  Singer  Manu- 
facturing Company,  for  payment  of  the  sum  of  £6  13s.  6d. 
as  loss  and  damage  said  to  have  been  sustained  by  him  as 
proprietor  of  a  shop  at  298  Cathcart  Road,  Glasgow,  in 
consequence  of  the  defenders  having,  on  or  about  29th 
August,  1884,  removed  a  sewing  machine  from  that  shop, 
which  had  been  let  by  the  pursuer  to  William  Shenton  for 
the  year  from  Whitsunday  1884  to  Whitsunday  1885,  at 

the  rent  of  £20  per  annum,  "  the  said  machine  having  been 
sequestrated  at  the  date  of  removal,  and  forming  the  greater 
part  of,  and  being  subject  to,  the  hypothec  of  the  pursuer." 
The  SheritF-Substitute  (Guthrie)  held  that  it  was  not 
subject  to  the  hypothec,  and  delivered  the  following 
opinion : — 

Oct.  30^1884.  Questions  as  to  the  liability  of  sewing  machines  held  on  the 
Sheriff  GuTHBiB.  "  hire  and  purchase  system,"  and  hired  pianofortes,  to  the  land- 
lord's hypothec  have  been  very  frequent  in  the  Sheriff  (/ourts,  and 
there  has  been  so  uniform  a  course  of  decisions  on  the  subject  that 
I  should  consider  it  to  settle  the  practice  imtil  disturbed  by  a 
judgment  of  the  Supreme  Court,  even  if  I  were  not  satisfied  that 
my  colleagues  had  judged  rightly  in  principle.  I  have  been 
referred  to  Milne  v.  The  Singer  Company  (Sheriff  Barclay),  The 
Singer  Company  v.  Docherty  (Sheriff  Bimie),  Stevenson  v.  Donald- 
son (Sheriff  Lees),  and  The  Wheeler  4f  Wilson  Company  v. 
M* Ritchie  ^  Brnce,  besides  various  unreported  cases.  The  rule, 
founded  on  the  landlord's  right  to  have  his  house  or  shop  "  plen- 
ished  "  by  his  tenant  w^ith  the  ordinary  and  necessary  fiimiture  for 
the  purpose  for  which  it  is  let,  is  that  hired  furniture  or  plant  of 
this  description  brought  upon  the  premises  is  subject  to  hypothec 
for  rent  just  as  if  it  were  the  tenant's  property,  the  owner  being 
held  to  take  the  hazaixi  of  the  rent.  The  decisions  referred  to 
concur  in  making  an  exception  to  the  rule  where  a  specific  article 
or  articles,  not  being  ordinary  and  necessary  parts  of  the  plenishing 
of  a  dwelling-house,  are  let  on  hire.  In  such  a  case  the  landlord  is 
not  presumed  to  have  relied  on  these  an  being  subject  to  his 
hypothec,  and  the  owner  of  it  cannot  be  thought  to  have  taken  the 
hazard  of  the  rent.  In  the  case  Ixjfore  me,  the  sewing  machine  in 
question  was  hired  to  the  tenant  of  a  shop,  and  was  used  for  the 
purpose  of  repairing  shoes  in  a  trade  which  he  carried  on,  jmd  Mr. 
Wilson  ably  contended  that  there  was  thus  a  different  question 
from  that  which  was  dealt  with  in  the  Sheriff  Court  cases  which  I 
have  cited,  especially  as  the  schedule  shows  that  the  machine  was 
the  most  important  article  in  the  premises,  being  three-fourths  in 
value  of  the  sequestnited  effects.  He  maintained  that  the  case 
thus  came  to  be  identified  in  principle  with  Nehnes  ^  Co,  v.  Eicingy 
November  23,  1883,  11  R.   193,  where  it  was  held  that  a  hired 
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billiard  table  and  appurtenances  were  subject  to  hypothec  for  the  i^»a»whiri. 
rent  of  a  billiard  saloon.     I  confess  that  this  argument  is  not  with-  ^•com"'  ny"**' 
out  force,  and  that  if  I  were  satisfied  that  a  machine  such  as  that    ^  ,  —   * 

Octk  30  1884. 

in  question  is  an  ordinary'  or  necessary  part  of  the  furnishing  of  a  — ^ 
shoe-mending  shop,  I  should,  if  that  were  the  whole  case,  find  it 
difficult  to  distinguish  this  from  Nelmes  Sf  Co.  v.  Ewinfj.  In  that 
case  the  important  point  was  that  the  premises  were  let  as  a 
billiard  saloon,  and  that  all,  or  nearly  all,  the  ordinary  furnishings 
were  hired,  so  that  the  case  was  identical  in  principle  with  the 
eju-Iy  cases  in  which  tlie  furniture  of  houses  was  hired  in  slump 
from  dealers.  Here  it  is  not  proved,  and  I  cannot  assume,  that  a 
sewing  machine  is  an  ordinary  or  necessary  part  of  a  cobbler's 
plant,  which  a  landlord  is  entitled  to  rely  on  his  possessing.  But 
there  is  another  element  in  this  claas  of  cases  which  I  cannot 
altogether  disregard  as  a  ground  of  judgment — I  mean  the 
notoriety  of  the  practice  of  hiring  sewing  machines  and  piano- 
fortes. In  England  the  validity  of  such  contracts  against  creditors 
in  bankruptcy  depends  on  the  existence  of  a  custom  (see  e.g. 
Crawcoury,  ^Iter,  18  Ch,  D.  30;  51  L.  J.,  Ch.  595);  and  while 
it  is  clear  that  a  mere  general  practice  of  tratlesmen  could  not,  as 
was  held  in  the  case  of  furniture  brokers  selling  on  hire  the  whole 
furniture  of  a  house,  be  allowed  to  abrogate  the  rule  of  law  that 
a  landlord  may  insist  on  having  his  house  "plenished,"  I  am 
bound  to  notice  the  existence  of  such  a  notorious  custom  in  regard 
to  this  particular  article,  and  it  satisfies  me  that  there  is  at  least 
no  injustice,  as  I  think  there  is  no  violation  of  legal  principle,  in 
holding  that  the  machine  in  question  was  not  subject  to  the 
pursuer's  hypothec.  I  have  only  to  add  that  no  question  was 
raised  as  to  the  property  in  the  machine,  such  as  occurred  in 
Cropper  v.  Donaldson,  Hogarth  v.  SmaiVs  Trustee,  and  other 
recent  cases  in  the  Court  of  Session,  so  that  I  have  to  decide  only 
the  question  as  to  the  hypothec  over  hired  movables. 

For  pursuer^Mr.  David  Wilson,  Glasgow.     For  defender— Mr.  T.  C. 
YouKG,  Jan.,  Glasgow. 


James  Hawk  yard,  Pursuer ;  The  Caledonian  Railway      No.  13. 

Company,  Defemhrs.  LA5AKKaH,E.. 

Hotel  Proprietors  —  Liability  for  Guests'  Property.— Held,  ^^^[i'i^" 
where  contributory  negligence  or  want  of  reasonable  care 
on   the   part   of  the   owner  can  be  proved,  the  hotel 
proprietor  is  not  liable  for  lost  property. 

This  was  an  action  in  the  Small-Debt  Court  at  Glasgow, 
at  the  instance  of  James  Hawkyard,  commercial  traveller, 
against  the  Caledonian  Railway  Company,  for  £3  6s.,  being 
the  value  of  an  overcoat  and  silk  handkerchief.  The 
articles  went  amissing  from  the  Central  Station  Hotel, 
Glasgow,  on  1st  August  last,  while  pursuer  was  residing 
there.  It  appeared  that  on  the  pursuer's  arrival  at  the 
hotel  on  that  day  his  portmanteau,  overcoat,  and  hat 
were  handed  by  him  to  a  servant,  and  were  taken  to 
the  bed-room   he   was   to   occupy.     After  depositing   the 
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LAVAmuHiBi.  portmanteau  in  the  room  the  pursuer  took  the  overcoat 
oSdJSCIJEiiL  ^^^  ^^^  from  the  servant  and  went  down-stairs  to  a  room 
compwiy.      ^qi  apart  for  writing  purposes  for  the  accommodation  of 
customers.     When  he  got .  there  he  hung  his  coat  and  hat 
on  one  of  the  pegs  in  the  room.     After  writing  some  letters 
he  left  the  hotel,  taking  with  him  his  hat,  but  leaving  the 
overcoat.     On   returning  some   time  aftei*wards  the  coat 
was  gone,  and  although  every  search  was  made  it  could 
not  be  foimd. 
Nov.  6, 1884.         The  Sheriff  held  that  the  Caledonian  Railway  Company  were 
Sheriff  Maib.    not  responsible  for  the  loss  to  the  pursuer.     The  general  law  of  a 
hotel  proprietor  or  innkeeper's  liability  was  clear.     The  obligations 
it  laid  on  him  were  to  a  certain  extent  necessary  for  the  protection 
of  the  guests,  although  in  many  instances  they  bore  somewhat 
hardly  on  those  engaged  in  providing  for  the  public.     An  inn- 
keeper was  by  law  bound  to  pnitect  the  property  of  his  guests,  and 
was  accountable  for  all  goods  placed  within  his  house.     But  this 
general  rule  did  not  entitle  the  guest  to  divest  himself  of  all 
reasonable  care  of  his  property,  and  to  treat  the  innkeeper  as  its 
absolute  and  imquestioned  insurer.     In  all  cases  of  this  kind  no 
general  rule  could  be  laid  down ;  the  particular  circumstances  of 
each  case  had  to  be  considered.     Notwithstimdinyr  the  admitted 
liability  of  the  innkeeper  to  keep  safe  the  goods  of  his  guest,  any- 
thing approaching  to  contributory  negligence  on  the  part  of  the 
guest  would  debar  him  of  his  right  to  recover.     The  question 
therefore  was.  Was  there  any  such  negligence  in  the  present  case? 
The  defenders*  hotel  was  a  very  large  one,  consisting  of  300  bed- 
rooms and  sevenil  public  rooms.     The  pursuer  took  his  overcoat 
and  hat  from  the  servant  after  depositing  the  portmanteau  in  the 
bed-room,  and  might  thus  he  said  to  have  taken  them  under  his 
own  charge.     Although  there  was  a  place  in  the  hotel  set  apart 
for  hanging  topcoats,  pursuer  took  his  with  him  into  the  writing- 
room  and  himg  it  on  a  peg  there,  which  was  not  meant  to  be  used 
for  that  purpose,  and  when  he  left  the  hotel  he  did  not  inform 
anyone  that  his  coat  was  there.     If  he  had  done  so,  probably  he 
would  have  been  told  to  remove  it,  and  hang  it  in  the  place  set 
apart  for  topcoats.     The  topcoat  so  left  in  a  public  room  was  not, 
in  the  proper  sense  of  the  word,  in  the  custotly  of  the  hotel  pro- 
prietor.    His  Lordship  was  therefore  of  opinion  that  there  was 
contributory  negligence  or  w^ant  of  reasonable  care  on  the  part  of 
the  pursuer  in  leaving  his  coat  in  the  writing-room.     If  guests  left 
their  property  about  the  public  rooms  of  a  large  hotel,  such  as  this 
writing-room,  or  in  the  coiFee,  smoking,  or  billiard-rooms,  where 
there  was  a  continual  incoming  and  outgoing  of  other  guests  and 
strangers,  it  would  be  iinreasonable  that  proprietors  should  be 
called  upon  to  make  good  the  loss  of  property  taken  from  such 
places  ;  all  the  more  especially  where,  Jis  happened  in  this  hotel, 
there  was  a  place  set  apart  for  depositing  such  property.     He 
therefore  assoilzied  the  defenders  from   the   conclusions  of   the 
action. 

For  pursuer — Mr.  P.  B.  Magnab  (Paul  &  Macfablan),  Glasgow. 
For  defenders — Mr.  J.  Brock,  Glasgow. 
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Petition  in  Buchanan's  Sequestration — John  No.  1 4. 

RiDDELL  &  Sons,  Petitioners,  lakaemhire. 

Ptn.— BiichanHD's 

Bankruptcy — Application  for  Sequestration — Fonn  of  Petition  Sequestration. 
— Sheriff  Court  Act  oj  1876. — Held  that  a  petition  for 
sequcstnition  does  not  require  to  be  framed  in  the  form 
set  forth  in  Schedule  A  of  the  Sheriff  Court  Act  of  1876, 
but  can  competently  Ixj  framed  either  in  that  form  or  in 
the  form  in  use  prior  to  that  Act. 

The  petitioners,  who  were  creditors  of  William  Buchanan, 
farmer,  Langdales,  Chryston,  petitioned  the  Sheriff  for 
se([uestration  of  their  debtor's  estate.  This  petition  was 
framed  in  conformity  with  the  Bankruptcy  Act  of  1856. 
The  debtor's  agent  objected  that  it  should  have  been  framed 
in  conformity  with  the  requirements  of  the  Sheriff  Court 
(Scotland)  Act  of  1876.  The  Sheriff-Substitute  (Erskine 
Murray)  repelled  the  objection,  and  held  that  such  a 
petition  might  be  presented  in  either  the  old  or  the  new 
form.     The  following  is  the  Note : — 

The  words  of  the  Act,  1876,  sec.  6,  are  that  "every  action  Nov.jis^ibsi. 
"in  the  Ordinary  Sheriff  Court  shall  be  commenced  by  a  sheriff mceeat. 
"  j)etition  in  one  of  the  forms,  as  nearly  tis  may  be,  contained  in 
"Schedule  A  annexed  to  this  Act."  "Action"  is  defined  m  sec. 
3  to  mean  "every  civil  proceeding  competent  in  the  Ordinary 
"Sheriff  Court."  The  objector  contends,  therefore,  that  a 
petition  in  ])ankruptcy  is  a  "civil  proceeding  competent  in  the 
Ordinary  Sheriff  Court." 

Now,  even  if  there  were  nothing  more  to  be  looked  at  in  the 
Act  than  these  clauses,  the  Sheriff-Substitute  would  be  disposed 
to  hold  that  the  objection  was  ill-foimded.  The  words  "the 
"  Ordinary  Sheriff  Court "  must  have  some  meaning.  They  must 
exclude  civil  proceedings  which  are  not  taken  in  the  Sheriff's 
Ordinary  Court.  The  most  notable  and  admitted  instances  are 
those  of  Small-Debt  work  and  Debts-Recover v  work.  But,  in 
realky,  the  Bankruptcy  work  is  just  as  little  competent  in  the 
Ordinary  Sheriff  Coiul.  The  Sheriff  sitting  in  bankruptcy  is  by 
no  means  carrying  on  the  work  of  his  Ordinary  Court.  He  is 
iicting  under  a  special  code  which  regulates  every  step  which  he 
is  to  take.  If  an  occasion  presents  itself  for  wliich  no  provision 
is  nuide,  it  has  been  held  in  the  Court  of  Session  that  he  can  do 
nothing ;  the  Court  of  Session  alone,  by  their  nohile  officium,  can 
fill  up  the  gap.  The  whole  procedure  is  more  of  administration, 
and  is  utterly  different  from  that  of  tlie  Ordinary  Court.  It 
seems  therefore  to  the  Sheriff->:>ubstitute,  even  on  a  simple 
interpretation  of  the  words  in  the  clauses  quoted,  that  they  do 
not  include  Bankruptcy  work. 

But  when  the  1876  Act  is  considered  ixs  a  whole,  this  is  further 
proved  by  what  is  really  a  reductio  ad  absiirdum.  For  if  the  word 
"action"  in  the  interpretiition  clause  of  the  1876  Act  includes  a 
proceeding  in  bankruptcy,  then  it  must  not  only  have  this  mean- 
ing in  sec.  6,  as  is  now  contended,  but  everywhere  else  through- 
out the  Act.  It  will  not  do  to  interpret  it  in  the  one  sense  in  one 
place,  and  in  another  in  another  place.     What  then  would  be  the 
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laxaekshisb.  result  ?  All  the  rules  as  to  service,  «fec.,  would  have  to  \ye  adopted 
^s^'uStrafion"'^^^^^  ^^  bankruptcy  from  the  1876  Act.  Records  would  have  to 
—  be  made  up  in  bankruptcy  as  in  Ordinary  Court  actions.  Appeals 
— ^  '  to  the  Sheriflf-Principal  would  be  competent:  amons<  others,  an 
'  appeal  against  a  final  judgment ;  though  what  a  iinal  judgment  in 
bankruptcy  is  it  would  be  rather  difl&cult  to  say.  The  present  mode 
of  direct  appeal  to  the  Supreme  Court  would  bo  swept  away,  to  \m 
replaced  by  the  more  nnmdabout  method  of  the  1876  Act.  If  no 
interlocutor  were  pronounced  in  a  bankruptcy  for  a  year  and  day, 
the  bankruptcy  process  would  he  legally  asleep,  though  in  reality 
it  might  be  going  on  vigorously  in  the  hands  of  the  trustee  without 
the  need  of  any  judicial  interference.  Altogether,  the  whole  present 
procedure  in  bankruptcy  would  be  torn  up  by  the  roots,  and  a 
new  procedure  substituted  not  adapted  to  its  necessities  at  all.  It 
seems  therefore  impossible  to  hold,  in  the  absence  of  any  direct 
provision  to  that  effect,  that  the  Legislature  can  have  intended  to 
do  anything  so  absurd  as  to  attempt  to  force  the  whole  bankniptcy 
procedure  into  the  groove  of  the  Ordinary  Court  forms.  But  if 
this  is  not  so  as  regards  the  subsequent  procedure,  no  more  can  it 
be  held  as  regards  the  original  petition.  The  two  things  stand 
and  fall  together,  as  the  clause  of  definition  must  equally  apply  to 
everything. 

The  Sheriff-Substitute  by  no  means  holds,  on  the  other  hand, 
that  it  is  incompetent  to  bring  a  bankruptcy  petition  in  the  form 
of  Schedule  A  of  the  1876  Act.  On  the  contrary,  he  has  pajssed 
several  petitions  in  that  form.  The  Bankniptcy  Act  provides  no 
special  form,  and  therefore  there  is  nothing  to  exclude  that  form 
being  adopted,  except  a  certain  amount  of  inapplicability  m 
regards  pleas,  &c.,  which  is  not  sufHcient  to  exclude  it  from  being 
adopted  tis  nearly  as  may  be.  But  this  is  very  different  from 
holding  that  the  1876  form  is  the  only  competent  form,  for,  as  has 
been  shown,  that  would  necessiudly  imply  that  the  whole  bank- 
ruptcy procedure  must  be  moulded  into  the  forms  of  the  1876  Act. 
The  objector  founded  on  the  cases  of  M^Dennott  v.  Rammy, 
Dec.  9,  1876,  and  Crozier,  15th  June,  1878.  In  the  former  of 
these  cases,  the  Court  of  Session  held  that  a  nieditatume  futjat 
petition  was  rightly  drawn  up  in  the  form  of  Schedule  A  of  the 
Act  of  1876,  and  in  the  latter  caae  that  a  petition  for  cessio  must 
be  so  drawn.  The  former  decision  did  not  absolutely  lay  do\*Ti 
that  a  petition  in  ineditatione  fugoe  in  the  old  form  wiuj  bjid,  though 
no  doubt  this  may  perhaps  be  inferred  from  the  opinions  delivered. 
But  this  w^as  not  necessary  for  the  decision,  and  anything  to  that 
effect  must  only  be  considered  as  an  obiter  dictum,  and  have  only 
that  effect.  And  £ven  if  it  must  be  held  that  that  case  laid  down 
that  a  meditdtione  fugce  petition  must  be  brought  in  the  1876 
form,  the  Sheriff-Substitute  must  hold  that  a  distinction  may  well 
be  made  between  the  case  of  vieditntione  fugce,  which  is  an 
isolated  matter,  sharply  defined,  and  a  bankruptcy  process,  which 
is  a  long  work  of  administration  under  a  special  code,  with  special 
and  unusual  procedure. 

As  to  the  case  of  Crozier,  it  must  be  remarked  that,  while  a 
process  of  cessio  is  not,  or  at  least  was  not  before  the  Act  of  1876, 
a  civil  proceeding  in  the  Ordinary  Sheriff  Court,  the  Act  of  1876 
specially  brings  it  within  its  clutches.  For  not  only  does  it 
contain  various  provisions  applicable  to  processes  of  cessio,  but  it 
lays  down  (sec.  26,  sub-sec.  4)  that  judgments  in  processes  of 
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oeasio  shall  be  reviewed  on  appeal  under  the  same  conditions  "  as  I'^wambhiri. 
"are  by  law  provided  in  regard  to  appeals  against  any  judgment Pg>-J»^jJjjU*"'' 
'•  or  interlocutor  pronounced  in  any  other  action  in  the  Sheriff's  — 

"Ordimuy  Court."  Now,  this  directly  lays  down  that,  for  the  ^^^^^^^ 
purposes  of  the  1876  Act,  a  process  of  cessio  is  an  action  in  the 
SheriflTs  Ordinarv  Court.  Whatever  it  is  in  reality,  it  is  so  in  the 
meaning  of  the  Act,  and  therefore  the  definition  of  the  Act  must 
include  it.  The  Supreme  Court  was  therefore,  in  the  case  of 
Cro2«T,  shut  up  to  holding  that,  for  the  purposes  of  the  1876  Act, 
a  cessio  process  must  he  held  (right  or  wrong)  to  be  a  civil  pro- 
ceeding in  the  Sheriffs  Ordinary  Court.  But  no  such  difficulty 
arises  in  the  case  of  bankruptcy  procedure.  Tliere  is  not  a  word 
of  reference  to  it  in  the  Act  of  1876.  No  such  necessity  arises, 
therefore,  for  holding  that  for  the  purposes  of  the  Act  of  1876, 
bankruptcy  procedure  is  to  be  considered  what  it  is  not,  Ordinftiry 
Sheriff  Court  work.  When  an  Act  lays  down  that,  for  its  purposes, 
black  is  in  certain  cases  to  be  considered  white,  the  Act  must  be 
obeyed  in  the  special  cases  to  which  it  refers.  But  the  category 
must  not  be  extended. 

For  petitioners — Mr.  Wm.  Cochran,  Glasgow.      For  debtor*— Mr.  Jas. 
Ldi'DSat,  Glasgow. 


No.  15. 

LA5ABR0H1BX. 


M'Dow&U  r. 
Thomson. 


John  M'Dowall,  Pursuer;  J.  &  G.  Thomson,  Defenders 

Master  and  Servant — Apprentice — Indenture. — Where,  in  con- 
sequence of  depressed  tnide,  the  hours  of  work  in  a  ship- 
building yard  had  to  be  reduced,  held  that  the  masters 
were  entitled  to  reduce  the  hours  of  indentured  appren- 
tices as  well  as  of  ordinary  workmen. 

In  the  Glasgow  Small-Debt  Court,  before  Sheriff 
IIair,  John  M*Dowall,  apprentice  engineer,  sued  J.  &  G. 
Thomson,  engineers  and  shipbuilders,  Finnieston  and  Clyde- 
bank, for  10s.  Id.,  being  the  balance  of  wages  due  hiui  for 
the  four  weeks  ending  22nd  October,  under  and  in  teims  of 
a  contract  of  indenture  dated  2nd  February,  1880.  The 
pursuer  in  his  claim  stated  his  wages  for  the  first  fort- 
night at  £1  Os.  4d.,  and  for  the  second  at  £1  Is.  9d.,  and 
that  he  had  only  been  paid  for  the  first  17s.,  and  for  the 
second  15s.,  leaving  the  balance  claimed,  10s.  Id.  It  was 
stated  for  the  defenders  that  the  pursuer  had  been  paid 
for  the  number  of  hours  he  had  worked,  and  that  they 
were  not  bound  to  pay  him  more.  It  was  further  stated 
that,  in  consequence  of  the  depression  in  the  shipbuilding 
trade,  the  defenders  and  other  shipbuilding  firms  on  the 
Clyde  had  been  obliged  to  reduce  the  number  of  working 
hours  from  54  to  44  or  45  per  week,  and  at  the  same  time 
reduce  the  workmen's  and  apprentices*  wages  accordingly. 

The  Sheriff,  in  giving  decision,  said  that  but  for  the  depression    Nov.  ao.  i884. 
<)f  trade  the  workmen  and  apprentices  of  the  defenders  would    sheriff  m air. 
Iwve  been  employed  54   hours  per  week,  and  would  have  been 
paid  accordingly.      The  defenders  were  not  responsible  for  that 
depression,   and    where    such   depression    rendered   necessiiry   a 
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Lanarkshire. 

H'I>owaU  V. 
Thoinsou. 

Nov.  So,  1884. 

Sheriff  Mair. 


shortening  or  reduction  of  the  hours  of  labour,  and  the  workiueu 
were  paid  in  accordance  with  that  reduction,  the  apprentices  must, 
as  in  the  present  case,  submit  to  a  like  reduction.  It  was  to  be 
observed  that  the  apprentices  here  were  not  to  be  paid  a  stated 
sum  per  week,  per  month,  or  per  year.  In  that  case  the  Sherift" 
did  not  tliink  that  a  depression  of  trade  and  consequent  reduction 
of  the  working  time  could  have  the  effect  of  reducing  the  stipu- 
lated wages.  But  here  the  apprentices  were  to  be  paid  so  much 
per  hour,  and  they  were  bound  to  obey  the  defenders'  orders 
or  rules.  If  these  orders  or  rules,  from  necessity,  and  not  caprice, 
required  that  the  apprentices  should  be  employed  only  a  certain 
number  of  hours  per  day  or  week,  although  not  to  the  measure  of 
full  working  time,  these  were  orders  to  which  the  apprentices 
must  submit.  There  was  no  obligation  on  the  defenders  to 
provide  work  for  an  apprentice  so  as  to  give  him  full  employment 
or  employment  for  54  hours  per  week.  It  was  not  said  that  the 
defenders  had  acted  capriciously,  or  that  the  piu^uer  was  not 
being  taught  his  trade  properly.  The  defenders  were  acting  from 
necessity,  and  in  consequence  of  circumstances  over  which  they 
had  no  control.  His  Lordship  wsis  therefore  of  opinion  that  the 
pursuer  was  not  entitled  to  be  paid  as  if  he  was  fully  employed,  or 
employed  54  hours  per  week,  and  that  the  defenders  were  only 
bound  to  pay  him  according  to  the  number  of  hours  he  "wna 
actually  employed.  He  accordingly  assoilzied  the  defenders  from 
the  conclusions  of  the  action. 

For  pursuer— Mr.  John  Ejbkwood,  Glasgow.    For  defenders — Mr.  J. 
TUBNEB,  Glasgow. 


No.  16. 

ELGI5SHIRK. 

Clark  r.  Ruy. 


Nov.  18, 1884. 
Sheriff  Smith. 


SHERIFF  COURT  OF  ELGINSHIRE. 

Helen  Clark,  Purs mr;  'Robert  Uoy,  Defender, 

Marriage — Breach  of  PromUe — Married  Woman.  —  Held 
that  a  woman  claiming  damages  for  breach  of  promise 
of  marriage  loses  her  right  to  make  such  a  claim  if  she 
subsequently  maiTies  another  person. 

This  was  an  action  for  breach  of  promise  of  marriage  at 

the  instance  of  Helen  Clark,  lately  domestic  servant  Avith 

Robert   Roy,   crofter,   Claypark,    Dyke,   against  her    late 

master.    The  Sheriff-Substitute  (Smith)  dismissed  the  action 

on   the  ground   that   the  pursuer,   having   since   married 

another  man,  was  not  entitled  to  sue  without  her  husband 
being  sisted  as  a  concurrent  party  in  the  case.  In  the  Note 
his  Lordship  said : — 

At  common  law  a  married  woman  is  not  entitled  to  sue  witiioiit 
the  concurrence  of  her  husband.  It  is  maintained,  however,  for 
the  pursuer  that  the  alleged  liabilities  of  the  defender  having  been 
incurred  to  her  before  her  marriage,  she  is  entitled  to  sue  for  them 
in  her  own  name  under  the  Married  Women's  Property  Act,  1881. 
By  this  Act  movable  or  personal  estate  acquired  by  the  wife  before 
or  during  the  marriage  is  vested  in  herself  as  separate  estate,  not 
subject  to  t\LQJas  mariti  But  disputed  and  unconstituted  specu- 
lative claims   such   as  the  present   camiot  be  held  to  be  estate 
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acquired  or  realised  by  the  wife  within  the  meaning  of  the  Act.    bmimhim. 

It  is  only  reasonable  that  the  hiisband,  as  well  ajs  herself,  should    ciwk^Roy. 

continue  to  be  liable  as  before  to  third  parties  for  the  result  of    Nov.  w,  1884. 

inch  actions  as  she  may  bring  against  them,  and  which  do  no^  shtriff  swth. 

wUte  to  estate  acquired  or  realized  by  her  within  the  provisions 

uf  the  Act    The  action  in  other  respects,  in  so  far  as  it  is  an 

action  of  damages  for  alleged  breach  of  promise  of  marriage,  is 

now  absurd  and  inapplicable.     The  elements  of  damage  in  such  a 

case  are  the  loss  of  the  expected  husband  and  what  the  older 

lawyers  described  as  "  loss  of  market,"  with  some  allowance  for 

wounded  feelings.     (See  Ho<^g  v.  Gow,  27th  May,  1812,  F.  C.) 

The  pursuer,  having  married  since  the  present  action  was  raised, 

has  ceased  to  be  the  subject  of  any  such  damage.     She  has  been 

abready  compensated,  and  has  put  it  out  of  the   power  of  the 

defender  any  longer  to  offer  himself  to  her,  even  if  he  were 

inclined  to  do  so.     It  is  to  be  hoped  that  the  husband  she  has 

got  is  as  good  as  the  one  she  says  she  has  lost.     She  does  not 

bay  that  be  is  not.     If  he  is  better,  she  has  a  distinct  advantage. 

But,  at  all  events,  it  is  not  the  function  of  a  Court  of  Law  to 

attempt  to  appreciate  the  differences  between  them,  or  to  decide 

that  tiie  one  is  worth  so  much  more  or  less  than  the  other.    These 

substantial  grounds  of  damage  being  superseded,  the  others  are 

tw  intangible  and   conflicting  to  be  the  subject  of  pecuniary 

estimatioQ. 

Forpureuer— Mr.  W.  Paul,  Fonea.  For  defender— Mackenzie  k  Gbakt, 

Foires. 


SHERIFF  COURT   OF   FIFESHIRE. 

William  Gibb  and  John  Tait,  Pursuers;  Messrs.  Hendry,     No.  17. 
Whyte,  &  Strachan,  Defenders.  fifmhirk. 

Numnce^Puhlic  Health  Act. — Where  a  public  work  was  ^Hen^AoJ.*'* 
objected  to  as  a  nuisance,  held  that,  on  compliance  with 
certain  precautions,  interdict  was  unnecessary. 

This  was  a  petition  under  the  Public  Health  Act  at  the 
iastance  of  William  Gibb  and  John  Tait,  in  which  it  was 
"iooght  to  interdict  an  alleged  smoke  and  smell  nuisance  at 
the  National  Floorcloth  Works  (Messrs.  Hendry,  Whyte,  & 
Strachan's),  Kirkcaldy.  Two  elaborate  reports  on  the  sub- 
ject were  obtained  by  the  Court  from  Mr.  Tatlock,  one  of 
the  analysts  of  the  city  of  Glasgow. 

The  Sheriff-Substitute  (Gillbspib)  having  resumed  considera-     Not.,  issl 
tJon  of  the  cause  with  the  reports,  pronounced  a  deliverance  in  sheriff Oillmmb. 
*'hich  he  found  that  the  smell  and  gaseous  discharges  from  the 
'lefenders'  works,  which  were  found  by  the  interlocutor  of  the 
-5th  April,  1884,  to  be  a  nuisance  within  the  Public  Health  Act, 
^^J^we  (1)  from  the  boiling  of  linseed  oil  in  large  quantities  for  the 
purposes  of  the  defenders'  manufiusture,  and  (2)  from  the  prepara- 
tion of  the  cement  and   backing  used   in  the  manufacture  of 
linoleum;  that,  with  regard  to  the  boiling  of  oil,  the  fumes  can 
t^^cape  from  the  defenders'  works  in  any  considerable  quantity 
only  by  the  chininey  stalk ;  that  it  is  only  in  certain  conditions 
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FiFMHiB*.     of  the  atmosphere  that  the  fumes  caii  descend  on  the  houses  and 

^Hend***  J*Co*''  K^"^^^^^  occupied  by  the  pursuers  in  such  intensity  as  to  consti- 

„  —         tute  a  nuisance  within  the  sense  of  the  Public  Health  Act — those 

Xov    1884 

^^  conditions,  however,  being  by  no  means  infrequent,  viz.,  when  the 
iLLKgpiK.  ^j^  j^  dead  still  or  with  a  motion  towards  the  east,  but  not  brisk 
enough  to  carry  the  fumes  over  the  top  of  the  pursuers*  houses ; 
that  the  defenders  have  now  lodged  a  minute  undertaking  that 
the  lx)iling  of  oil  shall  not  be  carried  on  in  certain  states  of  the 
weather,  and  that  they  had  at  the  bar  expressed  their  willingness 
to  make  the  undertaking  more  comprehensive  if  the  Co\irt 
required  it;  that,  as  regards  the  preparation  of  the  cement, 
the  apparatus  recommended  by  Mr.  Tatlock  has  been  erected  and 
is  in  good  working  order,  and  has  been  sufficiently  tested ;  that 
the  effect  of  this  apparatus,  and  of  the  other  improvements  intro- 
duced by  the  defenders,  has  been  to  render  the  escaping  gases  so 
far  inoffensive  as  no  longer  to  amount  to  a  nuisance  within  the 
meaning  of  the  Public  Health  Act ;  that  the  defenders  ought  to 
lodge  an  amended  minute  undertaking  that  the  boiling  of  oil  shall 
not  be  carried  on  when  the  air  is  dead  still,  or  the  motion  of  the 
air  is  from  the  west,  north-west,  or  south-west,  except  when  there 
is  a  brisk  breeze  blowing;  and,  upon  this  being  done,  that  it 
was  unnecessary  to  pronounce  any  ftirther  order,  &c. 

For  pursuers — Harrow  &  Johnston,  Kirkcaldy.       For  defenders— 
Pagan  &  Osborne,  Cupar. 


No.  18. 

Abkkdssnshirb. 

Pin.— Peterheail 
School  Board. 


Nov.,  1884. 
Sheriff  BR0W5. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

Petition — Peterhead  School  Board. 

School  Fees — A'n'ears — Eiiglish  Decisions, — Opinion  that  an 
action  by  a  School  Board  for  the  recovery  of  arrears  of 
school  fees  is  competent;  but  decision  reserved  till  the 
result  of  an  appeal  to  the  House  of  Lords  in  an  Englisli 
case  is  ascertained. 

The  School  Board  of  Peterhead  brought  an  action  to 
recover  certain  arrears  of  school  fees.  The  Sheriff-Sub- 
stitute (Brown)  delivered  the  following  opinion : — 

In  this  action  the  School  Board  of  Peterhead  seek  to  recover 
from  the  defender  the  sum  of  ^4  19s.  8d.,  being  arrears  of  fees  for 
education  supplied  to  his  children.  The  defender  appeared,  and 
pleaded  poverty  now,  but  did  not  allege  that  to  be  his  condition 
when  the  children  were  at  school,  or  that  he  had  made  application 
to  the  Parochial  Board.  In  these  circumstances,  decree  in  the 
ordiniu-y  case  would  fall  to  be  given  for  the  pursuer.  It  was 
within  my  knowledge,  however,  that  although  there  has  been  no 
authoritative  decision  upon  the  point  given  in  the  Courts  of  this 
country,  the  question  of  the  liability  of  parents  and  of  the 
guardians  of  children  for  arrears  of  school  fees  exigible  under  the 
Education  Acts  has  formed  the  subject  of  eminent  legal  discussion 
and  determination  in  some  of  the  Supreme  Courts  in  England, 
and  I  wjis  therefore  anxious  to  have  the  benefit  of  a  debate  in  the 
Ciise.  I  had  the  assistance  of  a  very  able  argument  from  Mr, 
Masson,  and,  after  due  considei-ation,  I  have  arrived  at  a  eon- 
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clusiou  which  is  perfectly  satisfactory  to  my  owii  mind.      The  AMaDBwrsHiM. 
question  appears  to  have  been  originally  started  by  the  London  ^?h^*Boai^^ 
Schfiol  Boanl  bringing  an  action  in  the  Westminster  County  Court         — 
to  recover  a  sum  of  Is.  6d.  for  school  fees  alleged  to  be  due  by  the  -^ 

defendant  for  tuition  supplied  to  his  daughter  in  an  elementary 
public  school  within  the  school  district  of  the  metropolis.  The 
judge  of  the  County  Court  nonsuited  the  plaintiff,  on  the  ground 
that  arrears  of  School  Board  fees  are  not  recoverable  in  an  action. 
A  rule  was  then  obtained  in  the  Queen's  Bench  Division,  requiring 
the  defendant  to  show  cause  why  the  nonsuit  should  not  be  set 
toide,  and  judgment  entered  for  the  plaintiff;  but  the  rule  was 
discharged,  not,  however,  without  a  division  of  opinion,  Justices 
Denman  and  Manisty  holding  that  the  rule  should  be  discharged, 
while  the  Lord  Chief- Justice  was  of  opinion  that  the  judgment  of 
the  inferior  Court  judge  should  be  reversed.  An  appeal  was  sub- 
sequently taken  from  the  Divisional  Court  to  the  Court  of  Appeal, 
and  on  the  4th  of  April  last  that  Court,  consisting  of  the  Master 
of  the  Rolls  and  the  Lord-Justices  Baggallay  and  Lindley,  affirmed 
the  judgment  of  the  majority  in  the  Queen's  Bench  Division.  I 
have  carefully  studied  these  English  judgments,  and  in  common, 
I  Ijelieve,  with  others  who  have  had  to  consider  the  question,  I 
have  not  been  impressed  by  the  cogency  of  the  views  which  are 
lu^ed  by  the  majority.  These  judgments  rest  on  two  groimds — 
(1)  that  it  being  compulsory  upon  the  parent  to  cause  his  child 
to  attend  a  school,  his  act  in  sending  the  child  to  school  is  not 
voluntary,  and  no  promise  to  pay  the  fees  therefore  can  be  implied ; 
and  (2)  that  the  English  Education  Acts  contemplate  that  the 
remedy  to  enforce  payment  by  fees  shall  be  by  an  attendance 
onier,  and  by  summary  proceedings  before  Justices,  and  not  by 
action.  It  appears  to  me  that  the  first  of  these  reasons  is 
obriously  inconclusive.  On  grounds  of  public  policy  it  has  been 
ftmnd  nec«fflary  to  intervene  withhi  the  pale  of  natural  obligation, 
and  by  law  to  enforce  the  education  of  children ;  but  surely  the 
statutory  origin  of  the  obligation  does  not  entitle  a  parent  or 
iniardian  to  have  that  discharged  at  the  public  expense.  That 
would  be  a  curious  way  of  securing  the  "  fulfilment  of  parental 
**  rv^ponsibility  "  in  relation  to  the  education  of  children,  which  is 
the  language  used  in  the  preamble  of  the  English  Act  of  1876. 
Kducjition,  no  doubt,  is  compulsory ;  but  a  parent  has  the  choice 
of  the  school,  and  he  may  educate  his  children  either  at  home  by 
a  private  tutor  or  at  an  adventure  school,  in  either  of  which  cases 
he  must  pay  for  their  education.  I  see  no  rejison  in  the  world 
vrhv,  if  he  elect  to  send  the  child  to  a  Board  school,  his  liabilitv  to 
[Kiv  for  education  should  then  cease.  There  is  no  logical  sequence, 
:w  it  seems  to  me,  between  the  two  propositions  that  the  Legis- 
lature enacted  compidsory  education,  and  that  in  consequence 
School  Boards  are  bound  to  provide  free  schools.  Turning  to  the 
>*cond  ground  of  the  English  judgment,  it  does  not  seem  to  me 
thiit  there  is  much  more  to  be  said  for  it  than  there  is  for  the 
firHt,  The  ratio  of  it  is  that  it  was  within  the  purview  of  the 
5*tatute  to  provide  a  machinery  for  the  recovery  of  fees  in  a  par- 
ticular manner,  namely,  by  the  enforcement  of  penalties,  and 
therefwe  that  a  remedy  by  way  of  action  does  not  lie.  There  is 
u*»  doubt  that  ibis  is  the  idea  present  to  the  minds  of  the  English 
jndges;  for  Lord-Justice  Baggallay,  who  delivered  the  judgment 
«'f  the  Court  of  Appeal,  uses  such  language  as  "the  imposition  of 
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ABiBDoirsHiRs.  penalties  for  neglect  to  pay  school  fees."  It  seems  to  me  that 
^hooi*Boi?f*  there  is  here  a  clear  failure  to  appreciate  a  very  simple — and, 
— •  indeed,  obvious — distinction.  The  penalties  of  the  Education 
-^  '  Acts,  whether  they  ore  enforced  by  direct  prosecution  or  by  means 
*^  **  of  attendance  orders,  are  not  directed  to  the  recovery  of  school 
fees.  They  are  designed  to  punish  parents  for  failing  in  their 
statutory  duty  of  providing  education  for  their  children,  which  is 
an  entirely  different  thing.  It  is  quite  possible  that,  as  a  result  of 
enforcing  the  penalties  of  the  statute,  school  fees  are  de  fado  very 
frequently  recovered;  but  that  the  penalties  are  not  for  non-pay- 
ment of  school  fees,  but  for  not  providing  efficient  education,  is 
very  apparent  from  the  consideration  which  has  been  pointed  out 
that,  if  the  penalties  were  for  the  non-payment  of  fees,  they  would 
be  avoided  by  payment.  Holding  these  views,  it  does  not  seem  to 
me  that  it  would  be  a  fair  thing  to  the  number  of  poor  persons 
who  are  interested  in  this  question  if  I  should  foreclose  all  further 
consideration  of  it  by  pronouncing  a  judgment  on  the  authority  of 
the  English  cases,  from  w^hich  there  is  no  appeal.  The  case  of  the 
London  School  Board  is  at  present  under  appeal  to  the  House  of 
Lords,  and  the  course  I  have  resolved  to  follow  is  to  continue  these 
cases  imtil  the  first  Court  day  in  next  May,  by  which  time,  it  may 
be  hoped,  an  authoritative  expression  of  opinion  from  the  highest 
tribunal  in  the  country  may  be  obtained.  The  penalty  clauses  in 
the  English  Acts  are  somewhat  different  from  ours,  but  only  in 
mere  matters  of  details,  and  I  am  quite  unable  to  see  that  the 
judgment  of  the  Court  of  Appeal  proceeds  upon  any  specialty  in 
the  English  statutes  which  would  make  it  a  reasonable  argument 
that  it  is  not  a  precedent  binding  in  this  country.  It  could  never 
have  been  the  intention  of  the  Legislature,  which  has  provided  an 
educational  system  for  both  countries  moulded  on  the  same  lines, 
that  actions  for  arrears  of  school  fees  should  be  an  available  remedv 
in  one  part  of  the  country,  and  should  not  be  so  in  another ;  and 
should  such  an  anomaly  prove  to  be  a  result  of  our  still-varying 
laws,  there  is  no  doubt  that  steps  would  be  taken  at  once  to 
establish  uniformity  in  this  respect.  I  doubt  whether  the  English 
judgment  is  binding  upon  me  now;  but  the  case  might  be  different 
were  it  affirmed  by  the  Hoxise  of  Lords.  I  therefore  postpone  the 
disposal  of  this  case  until  that  judgment  has  been  obtained. 
For  pursuer — ^Mr.  Masbon,  Peterhead.     For  defender — Party. 


No.  19.  Ann  Davidson,  Pursuer;  James  Calder,  Defender. 

—  Hypothec  —  Domestic     Servant  —  Hdd    that    a    domestic 

Calder/*  scrvaut,  differing  in  that  respect  from  a  farm-servant, 

has  not  a  preference  over  the  landlord's  hypothec. 

This  was  an  action  at  the  instance  of  Ann  Davidson, 
domestic  servant,  Fraserburgh,  for  £7  10s.,  being  half- 
year's  wages  as  a  domestic  servant  due  to  her  at  Whit- 
sunday last  by  Robert  Roberts,  labourer,  Fraserburgh,  for 
which  she  had  obtained  decree  against  him,  and  which  were 
still  unpaid,  and  for  which  she  maintained  defender  was 
liable  in  respect  that  her  wages  were  preferable  to  the 
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Calder. 


Nov.,  1884. 
Sheriff  Brow!c. 


•lebt  for  which  defender  sequestrated,  and  since  Whitsunday  AmDHiwBHiBK 

htst  sold,  under  a  Small-Debt  sequestration,  the  furniture,     ^"^"^^  " 

ic,  belonging  to  Roberts  in  the  house  in  which  pursuer 
.served  as  servant  to  a  greater  value  than  her  wages.  The 
cjuestion  was  whether  a  domestic  servant  had  the  same 
preference  as  a  farm-servant  over  the  landlord's  hypothec. 
Ml*.  Calder  was  the  landlord  of  Roberts'  house,  and 
sequestrated  his  efTects  for  the  rent. 

Sheriff  Brown,  in  deciding  the  point,  said — I  am  disposed  to 
hold,  although  with  some  difficulty,  that  there  is  notour  bank- 
raptcv  in  this  case,  and  that  therefore  a  competition  arises 
Ijctween  the  landlord  and  the  servant  of  the  bankrupt.  The 
defender  maintained  that  there  was  no  evidence  of  insolvencv, 
but  in  the  alxsence  of  any  authority  to  discredit  the  opinion 
expressed  by  Lord  Barcaple  j\8  Lord  Ordinary  in  the  Civse  of 
Knmtles  V.  Crooks  and  Bali/cnuie  (Feb.  6,  1865),  it  nxther  seems 
to  me  I  am  l)ound  to  hold  that  insolvency  is  to  be  presumed  after 
there  has  been  a  sequestration  for  rent  by  the  landlord,  followed 
bv  a  sale  of  the  effects  of  the  debtor  in  terms  of  section  7  of  the 
Act  of  1856.  I  am  therefore  led  to  the  consideration  of  the 
second  question  which  was  argued  in  this  case — viz.,  whether  a 
domestic  servant  has  a  preferable  claim  over  the  landlonl  for  the 
current  wages  ?  It  is  well  settled  that  a  farm-servant  has  such  a 
privilege,  and  the  point  is  whether  a  domestic  sen'ant  of  the 
fonner  description  is  to  be  held  as  in  contdmili  cosh.  I  have 
carefully  considered  this  question,  and  have  come  to  be  of  opinion 
that  she  cannot  be  so  regarded  without  enlarging  a  principle 
wliich  seems  to  me  foreign  at  once  to  the  genius  of  the  law  itself, 
and  to  the  more  recent  expressions  of  the  mind  of  the  Legislature, 
viz.,  the  extension  of  privileged  debts.  The  case  by  which  the 
preference  of  a  farm-servant  was  first  authoritatively  detennined 
was  that  of  M^Glashanv.  At  hole  j  decided  in  1816,  and  the  validity 
c»f  the  rule  has  not  since  been  questioned.  In  considering,  how- 
ever, whether  that  is  to  be  taken  as  a  precedent  for  the  present 
case,  it  is  verj*  important  to  note  precisely  what  were  the  reasons 
which  influenced  the  judgment.  These  are  variously  stated  by 
the  learned  judges,  but  they  all  seem  to  converge  towards  one 
common  point  of  view.  I^ord  Hermand  said  the  crop  was  created 
by  the  labour  of  the  servants,  and  if  they  had  left  the  farm  there 
would  have  been  nothing  for  the  landlord.  In  other  words,  the 
fund  was  constituted  by  their  skill  and  exertions,  and  therefore 
they  are  entitled  to  a  preference  for  their  wages.  Of  similar 
import  is  the  opinion  of  the  Lord  President,  who  rested  his  judg- 
ment on  the  ground  that  the  lal)our  of  the  privileged  creditor 
was  in  rem  versum  of  the  general  body.  There  is  thus  no  doubt 
of  the  ratio  of  the  judgment  in  M^Olashan  v.  Athole,  and  it  is 
Jilmost  superfluous  to  point  out  that  no  such  consideration  applies 
to  the  case  of  a  domestic  servant.  I  am  quite  aware  that  the 
J^iggestion  has  been  made,  more  particularly  in  recent  times,  that 
this  principle  shoidd  be  extended  so  as  to  cover  the  case  in 
question,  and  it  is  certainly  noteworthy  that  the  learned  author 
of  the  masterly  treatise  on  the  law  of  Master  and  Servant  has 
wpreaaed  a  leaning  in  this  direction.  But  I  do  not  know  of  any 
case  in  which  such  a  claim  on  the  part  of  a  domestic  servant  has 
^jeen  sustained.     None  such  was  quoted  to  me,  and  I  am  not 
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abredbmshirb.  inclined,  especially  when  sitting  in  a  court  which  does  not  admit 
of  any  review  of  my  judgment,  to  make  a  departure,  on  assumed 
grounds  of  humanity  or  expediency,  from  a  rule  which  is  firmly 
established  l)oth  in  principle  and  authority.  I  understand  that 
on  several  occasions  the  point  has  already  been  similarly  nUed  in 
this  C^ourt.     I  therefore  pronounce  decree  of  absolvitor. 

For  pursuer— Mr.  Tabbas,  Fraserburgh.     For  defender— Mr.  Finlat- 
SON,  Fraserburgh. 


DaviiUon  v. 
Cftlder. 

Nov.,  1884. 

Sheriff  Baow  9 


No.  20. 

Abkkderxshisb. 


John  M'Gregor,  Purm^r;  Philip  Anderson,  Defemhr. 


M'On?Kor  r. 
AiuU'Won. 


Jurisdiction — Fisherman — Temporary  Residence. — A  fisher- 
man from  Cellardyke  who  had  gone  to  Fraserburgh  to 
the  fishing  wiis,  after  he  had  left,  sued  in  the  Court  ut 
the  latter  place  for  an  account  he  had  incurred  while 
there.  Held  that  the  defender,  having  returned  to  his 
permanent  place  of  residence  before  any  attempt  to 
serve  the  summons  was  made,  could  not  now  l)e  sued  at 
Fraserburgh. 

This  was  an  action  at  the  instance  of  John  M'Gregor, 
carpenter  and  fisherman,  from  Lybster,  but  residing  in 
Fraserburgh  at  the  date  of  the  summons,  against  Philip 
Anderson,  fisherman,  Cellardyke,  for  £7  17s.,  being  the  sum 
of  his  interest  in  the  herring  fishing.  It  was  objected  for 
the  defender  that,  a<s  he  had  left  Fraserburgh  before  the 
summons  was  served,  he  left  a  place  wherein  he  had  no 
residence.  For  the  pursuer  it  was  contended  that,  if  there 
was  no  jurisdiction  here,  it  would  be  a  serious  business 
for  tradesmen.  Tlie  Highland  fisheimen  came  from  the 
north  to  the  herring  fishing,  and  incurred  large  accounts, 
and  if  no  jurisdiction  were  sustained,  their  creditors  would 
have  to  prosecute  them  in  Stornoway,  or  some  other  Court. 

Sheriff  Brown,  in  giving  his  decision,  said — -'An  objection  has 
sherifTBRows.  been  stated  to  the  jurisdiction  of  the  Court,  and  in  my  opinion  it 
is  well  founded.  It  is  admitted  that  the  permanent  residence  of  the 
defender  is  in  Cellardyke,  in  the  county  of  Fife,  where  he  was  a 
fisherman  ;  that  on  the  4th  of  Jidy  last  he  came  to  Fraserburgli, 
where  he  practised  his  vocation  as  a  fisherman  until  the  6th  of 
September,  being  a  period  of  two  months  and  two  days.  After 
40  days'  residence  in  Fraserburgh,  there  was  undoubtedly  jiu^is- 
diction  over  him  in  this  Court,  which  under  other  circumstances 
might  have  been  made  effectual.  But  it  is  admitted  that  on  the 
6th  of  Septeml^er,  three  days  l)efore  any  attempt  to  serve  the 
summons  was  made,  the  defender  had  returned  to  his  permanent 
place  of  residence,  and  therefore  it  seems  to  me  that  the  temporary 
jurisdiction  which  had  V)een  acquired  over  him  in  this  coimty  was 
then  lost. 

The  action  was  withdrawn. 

For   pursuer  —  Mr.    Finlatson,   Fraserburgh.       For    defender— Mr. 
Tabras,  Fraserbiu'gh. 


Nov.,  1884. 
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Johnstone  Commissioners,  Pur8ti€r«;  Robertson  &  Son,     No.  21. 

Defeixders.  risprkw  aud 

''  BUTl. 

Roach  and  Bridges  Act — Police  Act  in  BurgJis. — Held,  it  is  johnstone Com- 
only  in  so  fitr  aw  not  inconsistent  with  the  Police  Act  ^"^Jj^n^jJ^j^ 
in  force   in  a  bnrgh  that  the  several  sections  of  the  — 

General  Turnpike  Act  to  which  section  123  of  the 
Koads  and  Bridges  (Scotland)  Act  relates  are  extended 
and  applied  to  the  highways  made,  or  to  be  made, 
within  the  burghs  of  a  county. 

This  was  an  action  in  which  the  pursuers,  the  Police 

Commissioners  of  the  Burgh  of  Johnstone,  sought  the  Court 

to  ordain  the  defenders,  Messrs.  Robertson  &  Son,  builders, 

Johastone,  to  take  down  and  set  back  to  the  distance  of 

25  feet  from  the  centre  of    the  street  a  new  tenempnt 

erected  at  the  corner  of  High  Street  and  Macdowall  Street, 
Johnstone,  on  the  site  of  an  old  building,  the  building  line 
of  which  was  the  same  as  that  of  the  new  erection.  The 
following  are  the  Interlocutor  and  Note  in  the  case : — 

Paisley,  Ibth  November,  1884. — Having  heard  parties'  pro-  Nov.  26,i884. 
curators  and  considered  the  closed  record,  proof  adduced,  and  shcriffCowAii. 
whole  process :  Finds  in  fact  that  the  house  in  question  is  being 
rebuilt  by  the  respondent,  James  Sloan  Robertson,  on  the  site  of 
an  old  house  which  was  tiiken  down  ;  that  the  said  old  house 
frouted  High  Street  of  Johnstone,  being  one  storey  in  height  to 
that  frontage,  and  that  in  the  gable  thereof  which  extended  along 
Macdowall  Street  there  was  on  the  upper  or  attic  floor  a  window 
«)verlookiiig  the  street ;  that  the  new  house  is  two  storeys  in 
height  both  in  High  Street  and  Macdowall  Street,  and  it  is  being 
erected  in  exact  line  with  the  rest  of  the  houses  in  said  streets : 
Finds  in  law  that  in  these  circumstances,  and  having  regard  to 
the  provisions  of  the  statute  13  and  14  Vic,  c.  33,  which,  at  the 
tinie  of  the  passing  of  the  Roads  and  Bridges  (Scotland)  Act, 
1^78,  was  the  General  Police  Act  in  force  within  the  Burgh  of 
Johnstone,  the  pursuers  are  not  entitled  to  make  the  demands 
which  in  this  process  they  make  j  therefore  assoilzies  the  respon- 
<ient8  from  the  conclusions  of  the  action,  and  decerns,  *kc. 

Hugh  Cowan. 

JTotc. — The  question  of  law  involved  in  this  case  was  carefully 
ttmsidered  by  the  Sheriff-Substitute  in  disposing  of  the  question 
uf  interim  interdict.  The  case  then  presented  by  the  pursuers  for 
hb  consideration  appeared  to  be  so  doubtfully  founded  that  it 
would  be  improper  to  interdict  the  defenders  at  that  stage  from 
pnjceeding  with  their  building  operations,  which  it  was  desirable 
should  be  completed  before  winter.  Further  and  more  deliberate 
consideration  of  the  important  questions  raised  by  the  punsuers 
has  not  removed  these  doul)ts  and  difficulties  which  the  SheriiF- 
Substitutc  felt  as  to  the  justice  of  their  demand.  The  turning 
point  of  the  case,  in  his  opinion,  lies  in  section  123  of  the  statute 
i^7M.  It  ig  only  in  so  far  as  not  inconsistent  with  the  Police  Act 
in  force  in  a  burgh  that  the  several  sections  of  the  General  Tum- 
P^e  Act  to  which  section  123  relates  are  extended  and  applied 
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^"butb/*^**  to  the  highways  made,  or  to  be  made,  within  the  burghs  of  a 
Johnutoiie  Com-  ^^^^^^J-  Now,  it  humblv  scems  to  the  Sheriff-Substitute  that  the 
Eoberu*°Tlo    P^^isious  of  section  91  of  the  General  Turnpike  Act  on  which 

Not.  26, 1884. 


Sheriff  Cowan. 


the  pursuers'  claim  is  based  are  totally  inconsistent  with  the 
provisions  anent  streets  and  operations  and  improvements  thereon 
in  the  above  Police  Act.  The  turnpike  roads  in  question  arc 
streets  of  the  burgh  where  they  pass  through  it,  and  are  subjected 
to  the  care  of  the  pursuers.  In  Johnstone,  as  the  Sheriff- 
Substitute  has  more  than  once  judicially  ascertained  in  applica- 
tions under  the  statute,  the  streets,  with  one  exception,  are  40  feet 
wide  only.  The  demand  made  by  the  pursuers,  if  sustained,  will 
interfere  with  the  uniformity  of  both  Macdowall  Street  and  Higli 
Street.  The  Legislature  has,  it  humbly  seems  to  the  Sheriff- 
Substitute,  for  wise  reasons,  emlx>died  in  the  various  Police  Acta 
provisions  proper  and  suitiible  for  the  regulation  of  the  streets  of 
a  burgh,  and  the  provision  of  the  Turnpike  Act  now  sought  to  be 
enforced  is  one  which  he  considers  to  be  inconsistent  with  these 
and  more  applicable  to  country  roads  than  town  streets. 

H.  C. 

For  pursuers— Mr.  W.  Babtlemobe,  Paisley.     For  defenders— Mr.  J.  B. 
Stiblutg,  Johnstone. 


SHERIFF  COURT  OF  FORFARSHIRE. 

No.  22.        David  Stewart,  Pumuer;  Corrie,  Mackie  &  Co., 
FoRFARaHiKB.  Defeiulers, 

^^MackieAcS?*'  Landlord  and   Tenant — RoM   of  Warehouse — Unreasonahle 

—  Use  of  Premises, — A  tenant  is  not  relieved  of  liability 

for  payment  of  rent  of  a  warehouse  because  the  floor 
gives  way,  if  the  giving  way  be  due  to  his  own  unreason- 
able use  of  it ;  and  in  judging  of  what  is  a  reasonable 
use,  the  Court  will  take  into  view  the  apparent  strength 
of  the  floor,  and  the  knowledge  which  the  tenant  had,  or 
as  a  business  man  ought  to  have  had,  as  to  its  strength, 
and  will  support  any  use  which  is  legitimate  in  kind,  and 
is  not  shown  to  be  clearly  unreasonable  in  extent. 

This  was  an  action  in  the  Debts  Recovery  Court,  Dundee, 
at  the  instance  of  David  Stewart,  solicitor,  against  Messi-s. 
Corrie,  Mackie  &  Co.,  merchants,  Dundee,  for  £30,  being  the 
rent  payable  at  Whitsunday  last  for  No.  4  Warehouse  at 
the  Arcade  Buildings  belonging  to  the  pursuer,  and  let  to 
the  defenders.     The  defenders  refused  to  pay  the  rent,  on 

the  ground  that  they  had  had  no  beneficial  use  of  the 
warehouse  after  2nd  April,  when  the  floor  of  the  upper  flat 
gave  way  through  structural  insufliciency,  and  tliat  they 
had  incurred  damages  to  the  amount  of  the  rent  sued  for 
through  being  deprived  of  the  use  of  the  subject.  Proof 
was  heard,  and  the  Sheriff'-Substitute  (Cheyne)  issued  the 
following  Interlocutor : — 
Nov.  y.  1884.  Dundee,  ^Ith  November,  1884. — The  Sheriff-Substitute,  having 
Sheriff  ciuTjiB.  at  avizandum  considered  the  pix)of,  productions,  and  whole  process. 
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Finds,  in  fact— (1)  That  the  defenders,  who  are  jute  and  flax  ^omaeshiwl 
merchants  in  Dundee,  leased  from  the  pursuer  his  No.  4  Ware-  ^'^JSie &  ca*' 
house,  situated  at  Arcade  Buildings,  Dundee,  for  the  period  from  ^^^  iri884. 
26th  February,  1884,  to  the  term  of  Martinmas  then  next  at  the  ^..f^ 
rent  of  £60,  payable  one-half  at  Whitsunday  and  the  other  half 
at  Martinmas,  conform  to  the  missives  in  process ;  (2)  that  the 
defenders,  on  receiving  possession  of  said  warehouse,  which 
consists  of  a  ground  flat  and  upper  flat,  pnxseeded  to  deposit  jute 
in  it ;  (3)  that  on  the  2d  April  it  was  discovered  that  some  of  the 
beams  and  joists  of  the  floor  of  the  upper  flat  had  given  way,  and 
that  the  floor  was  consequently  in  a  dangerous  condition  ;  (4)  that 
upon  this  discovery  l^eing  made  the  defenders  removed  the  whole 
of  their  jute  frt)m  the  warehouse,  and  thereafter  they  intimated  to 
the  piumier  that  they  had  abandoned  their  lease  on  the  ground 
that  the  warehouse  was  not  structurally  fit  for  the  purpose  for 
which  it  was  let,  and  when  applied  to  at  Whitsunday  for  the  rent 
which  then  became  due  declined  to  pay  it ;  (5)  that  at  the  time 
when  the  floor  gave  way  as  aforesaid,  the  defenders  had  in  the 
upper  flat  of  the  warehouse  about  1797  bales  of  jute,  representing 
a  weight  of  about  321  tons,  and  that  these  were  arranged  on  the 
flix)r  in  tiers  of  eight  and  nine  bales  in  height,  representing  a 
pressure  on  some  parts  of  the  floor  equivalent  to  about  4  cwt«. 
per  square  foot ;  and  (6)  that  this  was  in  the  circumstances  an 
unreasonable  use  of  the  upper  flat  on  the  part  of  the  defenders, 
Jtnd  the  giving  way  of  the  floor  was  due,  not  to  any  defect  in  it* 
construction  or  in  the  materials,  but  to  its  being  improperly  over- 
loaded by  the  defenders :  Finds  in  law,  on  these  facts,  that  the 
defenders  are  liable  in  the  rent  sued  for,  and  that  their  claim  of 
damage  is  not  maintainable  to  any  extent :  Therefore  decerns 
against  the  defenders  for  payment  to  the  pursuer  of  the  sum  sued 
for,  being  £30  sterling,  and  also  for  the  frirther  sum  of  £27  6s.  4d. 
of  expenses,  together  with  the  dues  of  extract,  if  incurred. 

John  Chbtnb. 
Note. — The  result  of  the  evidence  in  regard  to  the  strength  of 
the  floor  seems  to  me  to  be  that  it  was  a  good  ordinary  warehouse 
floor,  capable  of  bearing  safely  a  weight  of  about  200  tons  evenly 
distributed  over  it ;  and  it  is  plain  that  its  giving  way  was 
(Micasioned  simply  by  the  defenders  putting  a  greater  weight  of 
jute  upon  it  than  it  was  intended  to  bear  or  was  capable  of  bearing. 
But  the  place  was  let  to  the  defenders  as  a  warehouse  for  storing 
jute,  and  therefore,  unless  it  can  be  shown  that  the  use  which 
they  took  of  the  upper  flat  was  excessive  and  unreasonable,  having 
regard  to  its  apparent  strength  or  to  its  strength  as  known,  or  as 
it  should  have  been  known,  to  them,  I  am  undoubtedly  bound  to 
decide  in  their  favour,  at  least  to  the  extent  of  allowing  them 
some  abatement  of  rent,  together  with  the  costs  incurred  by  them 
in  shifting  the  jute  that  was  in  the  upper  flat.  They  were  not,  in 
my  opinion,  under  any  obligation  before  putting  goods  into  that 
flat  to  have  the  floor  examined  to  ascertain  what  weight  it  would 
safely  bear,  but  were  entitled  to  assume  that  the  subject  was 
resusonably  fit  for  the  purpose  for  which  they  took  it — namely,  as 
a  jute  warehouse.  On  the  other  hand,  however,  they  were,  I 
think,  hound  to  use  the  subject  reasonably,  and  if  they  have 
csuiaed  any  damage  to  it  by  what  the  Court  or  a  jury  consider  a 
reckless  and  undue  use  of  it,  they  must  stand  the  consequences. 
Take,  by  way  of  illustration,  the  extreme  case.     The  upper  flat  of 
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FoKfAMBiBA.   ^jjjg  warehouse  is,  it  appears,  22  feet  6  inclies  in  height,  and  of 
*^M»ckie &co**' ^^^^^  dimensions  as  to  admit  of  about  600  tons  of  jute — which, 
Nov  "2ri884     owing  to  its  being  very  tightly  packed,  is,  for  its  bulk,  an  extremely 
"— f         heavy  commodity — being  placed  on  it ;  but  would  any  business 
man  say  that  it  would  he  reasonable  to  put  that  quantify  of  jute 
upon  an  ordinary  wooden  floor  of  the  area  of  tlie  one  in  question  ? 
Mr  Mackie  himself  admits  in  his  evidence  that  it  would  be  un- 
reasonable  to  do  so,   and  1  cannot  doubt  the  propriety  of  the 
admission. 

But  if  the  defenders  were  not  entitled  to  fill  the  flat  with  jute 
up  to  its  cubical  capacity,  the  question  arises,  How  much  jute 
were  they  entitled  to  put  into  it  1 — where,  in  other  words,  is 
the  line  to  be  drawn  ?  To  this  question  it  is  not  possible  to  give 
any  definite  answer.  All  that  can  be  said  is  that  the  Court  will 
support  any  use  which  is  not  shown  to  Ixj  on  the  part  of  the 
tenants  clearly  imreasonable  in  extent,  regard  being  had,  in  con- 
sidering the  matter,  to  what  the  tenants  knew,  or  ought  to  have 
known,  about  the  strength  of  the  floor. 

Now,  what,  as  matter  of  fact,  was  the  extent  of  tho  use  which 
the  defenders  made  of  this  upper  flat  ?  Upon  this  branch  of  the 
case  I  entertain  no  doubt^  but  am  satisfied  that  the  result  of  the 
proof  in  regard  to  it  is  correctly  given  in  my  fourth  finding.  The 
reasons  that  the  witnesses  Black  and  Fyfe  give  for  their  ability  to 
speak  to  the  exact  number  of  bales  put  into  the  flat  are  to  my  mind 
so  satisfactory  that  I  have  no  hesitation  in  accepting  their  evidence 
as  conclusive  upon  the  point.  I  have,  however,  just  as  little 
hesitation  in  accepting  the  statement  of  some  of  the  pursuers 
witnesses  to  the  effect  that  over  a  considerable  portion  of  the 
floor,  at  all  events,  the  jute  was  piled  nine  bales  high ;  the  more 
so  that  that  statement  is  virtually  corroborated  by  Mr  Philip  and 
by  Fyfe,  who  speak  of  the  jute  in  the  flat  averaging  eight  bales 
high.  Combining  these  views — which  I  think  the  defenders 
cannot  well  take  exception  to — we  find  that,  while  the  upper  flat 
(which  was  capable  of  containing  rather  more  than  3000  bales  of 
jute)  was  not  filled  much  beyond  one-half  of  its  cubical  capacity, 
the  pressure  upon  part  of  thye  floor  was  somewhere  about  4  cwts. 
per  square  foot,  which  it  is  plain  from  the  evidence  is  an  extra- 
ordinary pressure  to  put  upon  any  wooden  floor.  Assuming  these 
to  l)e  the  facts,  it  may  be  doubted  whether,  even  if  the  defenders 
had  had  no  previous  acquaintance  with  the  warehouse,  they  could 
have  escaped  a  verdict  against  them  on  the  question  of  unreason- 
able overloading.  It  is  unnecessary,  however,  for  me  to  say  what 
conclusion  I  might  have  come  to  had  I  been  dealing  with  strangers 
to  the  warehouse.  The  defenders  were  not  in  that  position.  The 
block  of  warehouses  to  which  No.  4  Warehouse  belongs,  if  not 
built  expressly  for  them,  was  certainly  built  in  the  expectation 
that  they  were  to  become  tenants  of  the  whole  of  it ;  they  were 
consulted  about  the  plans ;  Black,  their  warehouse  inspector,  is 
proved  to  have  stated  to  the  pursuer's  architect  that  the  upper 
flats  would  not  be  required  for  jute,  and  at  the  suggestion  of  the 
same  gentleman — a  suggestion  made  with  a  view  to  obtaining 
greater  use  of  the  ground  flat — the  plan  of  No.  4  Warehouse  wiu» 
altered  to  this  extent,  that  one  of  the  two  rows  of  pillars  by  which, 
according  to  the  original  design,  the  floor  of  the  upper  flat  was  to 
have  been  supported  was  dispensed  with,  which  had,  as  Mr 
McLaren  tells  us,  and  as  can  be  easily  understood,  the  effect  of 
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somewhat  dimiuishing  the  betiriug  strength  of  the  floor..    Add  to   foef amhio. 

all  this  that  the  defenders  were  in  reality  paying  next  to  nothing  ^'^^jj^c?*^' 

for  the  upper  flat  (for,  calculated  at  30a.  per  1000  cubic  feet,     jj^^^^j^^ 

which  is  the  rent  thev  had  Nob.  1,  2,  3,  and  5  warehouses  at,  the         "— ^ 

rent  of  the  accommodation  afforded  by  the  ground  floor  of  No.  4 

woidd  for  the  period  from  26tli  February  to  Martinmas  be  alxnit 

£57,  while  the  total  rent  agreed  to  be  paid  by  them  for  No.  4  for 

the  period  was  only  £60),  and  I  think  I  am  justified  in  saving 

that  at  the  time  they  were  making  their  bargain  they  did  not 

anticipate  getting  much  use  of  the  upper  flat,  and  in  holding  that 

in  loading  it  as  they  did  they  acted  unreasonably  and  recklessly. 

That,  at  least,  is  the  opinion  which,  after  full  consideration,  I  have 

foraied,  and  which  is  the  basis  of  the  above  judgment ;  but  I  am 

free  to  admit  that  it  is  by  no  means  a  clear  or  decided  one,  and 

that  the  case  has  puzzled  me  not  a  little.  J.  ( -. 

For  pursuer — Mr.  W.  Johkstok,   Dundee.      For  defenders—THOMAS 
Thorxton,  Son  &  Co.,  Dundee. 
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MP.— James  Sharp,  Nominal  Rawer;  Macdonald  &        No.  23. 
Eraser,  and  Others,  Claimants.  pkbthshibb. 

Shani  f>.  Mac- 

Auttioneera — Right  of  Creditors  to  Arrest  Proceeds  of  Sale: —  donaiJ  &  FrM«r. 
Held,  when  a  farmer's  stock  was  sold  by  public  roup, 
that  the  creditors  of  the  farmer  were  not  entitled  to 
arrest  in  the  hands  of  one  of  the  purchasers,  the  price 
of  certain  of  the  stacks  that  were  sold,  but  that  the 
price  was  payable  to  the  auctioneers. 

Messrs.  Macdonald  &   Fraser,   auctioneers,   Perth,   were 

iastrueted  to  carry  through  the  displenishing  sale  of  the 

stock  belonging  to  Patrick  Gray,  farmer,  West  Mains  of 

Tullybardine,  on  the  21st  October,  1882.     James  Sharp, 

fanner,  Middle  Third  of  Tullybardine,  purchased  14  stacks 

of  oat«  at   the   sale,   and  took  delivery.     Mr.  Gray  was 

indebted  to  Peter  Malcolm,  manure  merchant,  Kincardine 

Mains,  parish  of  Blackford,  and  Alexander  Smith,  black- 
smith, Tullybardine,  and  these  parties  lodged  arrest- 
ments in  the  hands  of  Shai'p  for  the  sum  that  was  due  for 
the  oats.  In  consequence  Sharp  refused  to  pay  Macdonald 
k  Fraser  the  price  of  his  purchase,  and  raised  an  action  of 
multiplepoinding  to  have  it  decided  who  was  entitled  to 
the  fund  in  his  hand.  The  Sheriff-Substitute  (Grahame) 
held  that  Messrs.  Macdonald  &  Fraser  were  entitled  to  the 
fund.  The  following  is  his  Interlocutor  and  Note,  which 
explain  the  circumstances : — 

Perth,  fyth  December,  1884.— The  Sheriff  having  heard  parties*     J>^±}^' 
procurators   and    made   avizandum   with   the  debate  and  whole  8*»«»"iffGRAHAMB. 
proceas:  Finds,  in  point  of  fact,  that  on  20th  October,  1882,  Mr. 
Sharp,  the  real  raiser  of  the  present  process,  purchi\sed,  at  the 
price  of  £65  IO0.,  fourteen  stacks  of  oats  which  were  sold  to  him 
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pkbthbhibk.  j,y  public  roup  on  the  farm  of  West  Mains  of  Tiillybardiue, 
don*fl*&  fSS^f  belonging  to  Mr.  Patrick  Gray,  farmer  there,  the  auctioneers 
DocTl884  ^i°g  Macdonald  &  Fraser,  claimants  in  the  present  process ;  that 
-^  it  was  stated  in  the  second  condition  of  the  sale  under  which  the 
purchase  in  question  was  made  "  that  the  accounts  for  purchases 
"  are  payable  to  Macdonald  &  Fraser,  auctioneers  in  Perth,  who  are 
"  hereby  authorised  to  receive,  discharge,  and,  if  necessary,  sue  for 
"  the  same  in  their  own  name,  and  the  purchaser  or  purchasers 
"  shall  not  be  entitled  to  retain  the  price  or  prices  for  purchases  on 
"  account  of  anv  actual  or  alletired  claim  which  he  or  they  mav  have 
"  against  the  exposer ; "  that  the  said  stacks  were  taken  possession 
of  by  Mr.  Sharp,  and  that  the  price  of  said  stacks,  less  £21,  the 
l)rice  of  a  horse  purchased  by  Mr.  Sharp  from  Miuxlonald  &  Fraser, 
and  returned  to  them  as  unsound,  with  interest  of  1 5s. — being  in 
all  £45  5s. — is  still  unpaid  to  the  said  auctioneers ;  that  on  28th 
November,  1882,  arrestments  of  the  funds  due  by  Mr.  Sharp  to  the 
said  Patrick  Gray  w^ere  lodged  in  his  hands  at  the  inst^mce  of 
the  claimants,  Peter  Malcolm  and  Alexander  Smith,  to  the 
amounts  of  £33  19s.  and  £27  16s.  respectively,  for  which  sums 
decrees  had  been  obtained  in  the  Sheriff  Court  at  Perth  against 
the  said  Patrick  Grav  on  24th  and  7th  Noveml)er,  1882  :  Finds 
the  fund  in  medio  to  be  £45  5s.,  less  10s.  allowed  Mr.  Sharp  as 
his  agent's  fee  by  interlocutor  of  15th  Jime,  1883:  Finds  in 
point  of  law  that,  by  the  conditions  of  sale  imder  which  the  stacks 
in  question  were  purchased,  Mr.  Sharp  is  liable  for  pajment  of 
their  price  to  the  claimants,  Messrs.  Macdonald  &  Fraser,  and 
that  the  said  price  is  not  attached  by  the  arrestments  of  the  other 
claimants ;  repels  the  claims  of  Malcolm  and  Smith  to  said  f\md ; 
prefers  the  claim  of  Macdonald  &  Fraser ;  grants  warrant  to  and 
authorises  the  Clerk  of  Court  to  pay  to  them  the  said  £44  15s.  con- 
signed in  his  hands,  &c.  John  Grahame. 

Note. — The  question  here  is  whether  the  creditors  of  a  farmer 
whose  stock  was  sold  by  public  roup  can  effectually  arrest  the 
price  of  certain  of  the  stacks  on  his  farm  thus  sold,  in  the  hands 
of  one  of  the  purchasers  at  the  sale.  According  to  the  conditions 
of  the  sale  under  w^hich  the  stacks  in  question  were  purchased, 
the  auctioneers  were  authorised  to  receive  and  discharge  accounts 
for  purchases,  and  if  necessary  sue  for  the  same  in  their  own 
name,  and  that  the  purchaser  should  not  be  entitled  to  retain  the 
price  on  accoimt  of  any  claim  which  he  might  have  against  the 
exposers.  The  only  peculiarity  in  the  present  case  is  that 
the  stacks  were  tjiken  delivery  of  and  removed  without  the 
auctioneers'  consent  before  the  price  was  paid  to  them.  But  this 
does  not  affect  the  purchaser's  liability  to  them  for  the  price.  It 
was  with  them  alone  that  he  was  dealing  at  the  sale,  and  it  is  to 
them  alone  that  he  is  responsible  for  the  price.  Even  had  the 
auctioneers  allowed  him  to  remove  the  stacks  without  payment, 
they  would  not  have  lost  their  recourse  against  him.  They  would 
have  lost  their  security  over  the  stacks,  but  the  purchaser's 
liability  to  them  for  the  price  would  not  have  been  taken  away, 
nor  would  the  use  of  any  arrestment  have  conferred  any  prefer- 
ence upon  any  third  party  as  against  the  auctioneers.  Still  less 
can  siich  arrestment  give  a  preference  in  the  present  case,  and  the 
creditors  of  the  proprietor  of  the  stacks  sold  cannot  be  held  to 
have  acquired  any  preference  over  the  price  in  conipetition  with 
the  auctioneers.     The  responsibility  for  payment  of  the  price  lies, 
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not  with  the  purchaser,  but  with  the  auctioneer.     It  is  to  thein    ^*«»th8him. 

that  the  proprietor  of  the  articles  sold  is  to  look  for  payment  of  donAi3*&"ft2lIer 

the  purchase  at  the  sale.     His  contract  is  with  them  alone,  and     jwyigo. 

there  is  no  allegation  of  any  failiu-e  on  their  part  to  implement       .^^ 

their  bargain  which  can  entitle  creditors  to  interfere  with  the 

payment  of  the  price  to  the  auctioneers  by  the  purchaser  in  terms 

of  the  conditions  of  sale.     The  right  to  maintain  an  action  for  the 

price  against  the  buyer  in  the  present  action  lies  with  Macdonald 

i  Fraaer,  the  auctioneers,  and  not  with  Gniy,  the  proprietor.     No 

actioD  could  lie  at  Gray's  instance  against  Sharp,    and   Gray's 

creditors  have  no  higher  interest  in  the  matter  than  he   has 

himself     An  arrestment  by  him  on  the  price  of  the  stacks  would 

not  he  effectual,  and  the  arrestment  of  his  creditors,  Malcolm  and 

Smith,  can  have  no  stronger  effect.  J.  G. 

For  pursuer  and  nominal  raiser — Mr.  A.  M.  Sneddon,  Perth.  For 
Macdonald  &  Fraser — Mr.  Henby  Whytb,  Perth.  For  Malcolm  and 
Smith— Mr.  A.  Q.  Rbid,  Auchterarder. 
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John  Webster,  Pursuer;  John  and  Alexander  Oarss,     No.  24. 

Defenders.  lajjakmhim. 

Damages — Accident — Contributory  Negligence, — A  member  of  w^^t^f^Cftma. 
the  public,  who  had  occasion  to  be  in  a  baker's  premises, 
hiid  gone  to  a  part  of  them  where,  in  the  opinion  of  the 
Court,  he  had  no  right  to  be.  Held  that  in  the  whole 
circumstances  of  the  case,  the  defenders  were  not  liable 
in  damages  for  an  accident  which  happened  to  him. 

In  this  action  the  pursuer  sued  the  defenders,  who  are 
bakere  in  Glasgow,  for  £150  of  damages,  on  account  of  an 
injm-y  he  sustained  in  their  premises  through  falling  down 
a  stair.  The  cii'cumstances  are  fully  detailed  in  the  follow- 
ing Interlocutor  and  Note : — 

Glasgow,  Wth  Deceviher,  1884. — Having  heard  parties'  pro-  Pec-  ti.  iw4. 
nmitors  and  made  avizandum,  Finds  that  on  the  15th  July  last,  sheriff  spbss. 
Ijttween  4  and  5  of  the  aftemo<3n  of  the  said  day,  the  pursuer  was 
iu  the  shop  of  the  defender :  Finds  he  went  there  for  the  purpose 
•»f  paying  an  account :  Finds  that  he  handed  the  account  (which 
is  pwiduced)  to  one  of  the  girls  in  attendance,  who  took  it  to  the 
clerk,  who  was  at  the  back  part  of  the  shop  :  Finds  that  there- 
after the  piUBuer  followed  the  girl  with  the  object  of  speaking  to 
the  clerk  in  connection  with  said  account :  Finds  that,  not  noticing 
a  stair  in  front  of  the  clerk's  desk,  the  pursuer  fell  down  said  stair 
tind  was  injured  :  Finds,  however,  as  matter  of  law  and  imder  re- 
ference to  note,  that  even  on  the  assumption  of  culpa  on  the  part 
of  the  defenders,  there  was  such  contributory  carelessness  on  the 
part  of  piuT8uer  as  to  bar  any  claim  for  damage  :  Sustains  accord- 
inglj  the  second  plea  stated  for  defenders,  jvssoilzies  the  defenders  : 
Finds  them  entitled  to  expenses,  «fec.  Walter  C.  Spens. 

N(4e. — The  question  of  liability  in  every  case  of  this  kind 
•lependa  upon  the   circumstances   of  the   accident.      No  doubt 
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LAXAaKSHiEB.  ccitaiii  gciieral  principles  have  been  laid  down  in  cases  in  the 
Webeter^  Caws,  higher  (^ourts  whicli  are  so  far  a  guide,  but  practically  the 
Dec.  u^i884.  circumstances  of  every  ciise  of  the  kind  necessarily  vary,  and 
Sheriff  SPE58.  a  single  varying  circumstance  may,  and  frequently  d(X?s,  make 
the  whole  difference  in  the  question  of  liability.  I  have  gone 
over  all  the  authorities  cited  by  Mr.  Guthrie  Smith,  and  I  do 
not  think  there  is  anything  in  any  one  of  these  cases  inconsistent 
with  the  view  of  the  law  which  I  am  disposed  to  take  herc. 
I  understood  Mr.  Borland  to  argue  that  in  any  case  where  a 
pursuer  met  with  an  accident  by  being  in  a  place  in  which, 
in  the  strictest  sense,  he  had  neither  duty  or  right  to  be,  any 
claim  for  reparation  was  barred  thereby.  I  should  hardly  Ik? 
prepared  to  arrive  at  such  a  conclusion  ;  while  concurring  with 
Mr.  Borland  that  the  pursuer  in  the  present  case  had,  strictly 
speaking,  no  proper  right  to  go  to  the  clerk's  desk  at  all.  The 
pursuer  in  the  afternoon  of  a  July  day,  between  4  and  5 — so 
that  it  was  broad  day-light — called  to  pay  a  small  account.  He 
had  dealt  with  the  defenders  for  some  years  and  had  very  fre- 
quently personally  paid  accounts,  and  invariably  at  the  counter. 
There  is  some  dispute  on  the  evidence  as  to  whether  the  account 
was  brought  back  by  the  girl  to  the  pursuer  from  the  clerk 
and  then  taken  back  again  to  the  clerk,  or  whether  it 
was  only  once  taken  to  the  clerk.  I  rather  think  it  was 
not  brought  back  again  to  the  pursuer  from  the  clerk,  but  I 
don't  think  this  point  makes  any  difference.  The  pursuer's  stoiy 
is  that  the  account  had  not  been  made  out  by  his  directions 
up  to  date ;  that  he  thought  the  girl  did  not  understand  what 
"up  to  dixte"  meant,  and  for  that  reason  followed  to  exphiin 
to  the  clerk.  Now,  I  think  this  was  a  mistake  on  the  pursuer's 
part.  He  went  to  a  part  of  the  defenders'  business  premises 
where,  strictly  speaking,  he  had  no  right  to  be.  But  this 
was  not  an  unnatural  nor  a  very  gross  mistake,  and  had 
the  pursuer  fallen  down  through  an  accidental  hole  in  these 
back  premises  at  a  spot  where  there  were  good  grounds  for 
believing  the  platform  was  solid,  I  think  there  would  be  liability. 
But  as  shown  in  the  plan  and  by  the  proof,  what  happened  wius 
this,  pursuer  followed  so  far  after  the  girl  who  went  into  the 
enclosure  where  the  clerk  sat ;  the  clerk's  desk  had  glass  in  fn)nt 
of  it,  but  the  entnmce  to  it  was  at  the  side,  and  the  girl  htui 
gone  in  by  this  entrance.  The  pursuer  without  looking,  intend- 
ing to  speak  to  the  clerk  through  the  glass  or  over  the  glass 
(for  apparently  there  was  no  opening),  stepped  right  on  to  the 
stair  and  tumbled  down  nearly  to  the  bottom  of  it.  The  stair 
is  in  front  of  the  clerk's  desk,  leading  down  to  the  bakehouse, 
and  is  constantly  being  used  during  the  day  for  bringing  up 
bread  and  other  j)repared  food  from  the  baker}'.  Now,  there  is 
no  question  on  the  proof  that,  if  pursuer  had  looked  where  he 
was  going,  he  would  have  seen  there  was  a  stiiir.  It  was,  as  I 
have  said,  in  broad  day-light,  and  there  was  nothing  in  the 
pliice  itself  to  prevent  the  stair  l)eing  seen.  There  is  a  partition 
up  in  front  of  the  stair  which  the  pursuer  in  coming  over  fn)m 
the  counter  must  necessarily  have  noticed,  and  that  partition, 
if  he  hjid  given  a  moment's  reflection  to  the  matter,  he  must 
have  known  was  there  for  some  purpose.  Having  pjissed  that 
partition,  he  could  not  step  in  front  of  the  clerk's  desk  on  ac- 
count of  the  stair,  but  without  looking  at  the  floor  he  attempted 
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to  do  80.    In  these  circumstances,  it  is  perfectly  plain  that  the  ^^'^"°'"- 
pureuer  did  nf)t  exercise  ordinary  care  in  premises  with  which  Weiwter  v.  cnn. 
he  was  unacquainted.      I  am  not  prepared  to  say  that  the  stair    Dec,  ii.  issc 
would  not  have  been  safer  if  the  bar,  w^hich  lies  at  the  side  for    sheriff  spehs. 
the  purpose,  was  put  up  whenever  the  stair  was  not  in  use ;  but 
if  there  be  culpa  on  the  defenders'  part  through  this  rule  not 
being  enforced,  still  I  do  not  think,  in  the  circumstances  above 
detiiiled,  liability  can  be  held  established.     There  is  a  combina- 
tion of  two  faults  on  the  pursuer's  part :   in  the?  first  place,  he 
went  to  a  part  of  the  premises  where  he  was,  strictly  speaking, 
not  entitled  to  be ;  and,  in  the  second  place,  going  into  a  place 
with  whose  business  arrangements  he  was  entirely  unacquainted, 
he  failed  to   look  to  see   whether  there   was   any   obstruction. 
Therefore,  I  am  of  opinion  that  pursuer  is  chiefly,  if  not  wholly, 
responsible  for  the  accident  himself,  and  that  his  claim  is  accord- 
ingly barred  by  contributory  carelessness.  W.  C.  S. 

For  pureaer — Mr.  J.  Guthrie  Smith,  Glasgow.     For  defenders — Mr. 
BoBLAiTD  (BOBLAND,  KiNG  &  Shaw),  Glasgow. 


SHERIFF  COURT  OF  ABERDEENSHIRE.  ,  ^^'  ^^' 

ABXKDBB5SHIEX. 

Mary  Wilson  or  Gove  and  Others,  Pursuers ;  Alexander  ^TfiStehciL'" 

Mitchell,  Defender. 

Bastard — Duration  of  Aliment — Held  that,  in  view  of  the 
present  school  law  under  which  children  are  practically 
debarred  from  employment  until  they  are  fourteen  years 
of  age,  aliment  for  an  illegitimate  child  should  be  given 
for  that  number  of  years. 

This  was  an  action  in  the  Court  at  Stonehaven  to  recover 

the  aliment  of  an  illegitimate  child.     After  the  birth  of  the 

child,  the  father  (the  defender)  left  this  country  for  New 

Zealand,  where  he  remained  for  a  good  many  years.     Upon 

his  return  the  action  was  raised,  and  aliment  was  claimed 
for  a  period  of  14  years.  The  Sheriff-Substitute  (Brown) 
pive  decree  for  the  usual  period,  10  years ;  against  which 
judgment  an  appeal  was  tigiken,  and  the  Sheriff-Principal 
(Guthrie  Smith)  pronounced  the  following  judgment : — 

Edixbukgh,  27th  Noveniber^  1884. — The  Sheriff  having  heard    Noy.  27.  iss*. 
parties'  procurators  on  their  respective  appeals  against  the  inter-  BheriffGDTH»« 
locator  of  16th  September  last  and  considered  the  record,  rccals       s***™- 
the  said  interlocutor  :  Finds  that,  the  paternity  not  being  disputed, 
the  defender  is  liable  in  the  arrears  of  aliment  w^ith  interest : 
Repels  the  defences :  decerns  in  terms  of  the  conclusions  of  the 
liummons,  with  this  quahfication  that  the  aliment  chargeable  for 
the  first  year  is  fixed  at  £5,  and  for  each  of  the  subsequent  years 
£4,  and  that  the  interest  claimable  is  restricted  to  four  per  cent, 
jjcr  annum,  and  decerns :  Finds  the  pursuers  entrtled  to  expenses,  &c. 

J.  GuTHRiB  Smith. 

iiTote.— The  case  of  Finlaynon  v.  Gown,  7th  Jidy,  1809,  F.  C, 
shows  that  in  the  cii'cumstances  which  have  here  occurred  there 

D 
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AuKDBMBHimi.  jg  really  no  defence  to  the  pursuer's  claim.     It  was  observed  in 
^^'J^iUteh^*"  that  case  that  "  although  there  was  certainly  much  hardship  in 
NorlTissi     "*^®  ^^®  ^^  ^^^  defender,  and  much  appearance  of  equity  in 
„^    '— ^         "  the  judgment  of  the  Sheriff  (awarding  only  a  slump  sum),  yet 
Smith.  as  there  was  no  prescription  applicable  to  the  case,  there  was 

"  no  legal  principle  on  which  the  claim  of  the  pursuer  coidd  either 
"be  repelled  or  cut  down."  But  for  his  withdrawal  to  New 
Zealand,  an  action  would  have  been  raised  against  the  defender 
at  the  time,  and  it  is  the  pursuer's  right  to  be  placed  in  exactly 
the  same  position  as  if  such  an  action  had  been  raised.  I  have 
therefore  restricted  her  claim  to  the  rates  then  current,  and  I 
think  in  the  circumstances  I  am  dealing  reasonably  with  both 
parties  in  making  the  interest  4  per  cent.  In  regard  to  the  time 
over  which  the  aliment  ought  to  extend,  the  defender  has  offered 
on  record  more  than  the  Sheriff-Substitute  has  given,  namely, 
twelve  years.  I  conceive  that  we  are  bound  to  take  into  view 
the  present  school  law  under  which  children  are  practically 
debarred  from  employment  until  they  are  fourteen.  Of  course,  the 
father  of  an  illegitimate  child  has  still  the  right  of  providing  for 
it  in  his  own  way  after  the  age  of  seven,  and  of  stopping  the 
mother's  claim  to  further  aliment  by  offering  to  do  so.  But  the 
defender  being  in  New  Zealand  did  not  think  of  this,  and  there- 
fore I  have  given  decree  against  him  in  terms  of  the  summons. 

J.  G.  S. 

For   pumuers  —  Mr.    Falconeb,    Stonehaven.       For   defender  —  Mr. 
Gabdnbb,  Stonehaven. 


No.  26.      Alexander  E.  Smith,  Pursuer ;  Mrs.  Walker,  Defender. 

AUKDUHSHIKX. 

BmiUi  »~w»iker  Expenses — Settlement. — Held  (affirming  the  judgment  of  the 

-—  Sheriff-Substitute)   that    expenses    are  not  recoverable 

when  not  reserved  from  the  settlement  of  a  debt. 

This  case,  which  was  reported  when  before  the  Sheriff- 
Substitute  (see  p.  17  of  Reports),  was  appealed  to  the  Sheriff- 
Principal  (Guthrie  Smith),  who  adhered  on  the  main 
question,  but  altered  on  the  question  of  expenses.  The 
Sheriff-Substitute  (Dove  Wilson)  found  the  defender  liable 
in  £1  of  expenses;  the  Sheriff-Principal  recalled  this 
finding,  and  allowed  the  defender  £2  2s.  of  expenses.  The 
following  is  his  Note : — 

Pec,  1884.  A  plea  stated  to   this   action  was   payment  founded  on  these 

Sheriff  ouTHBiB  facts — On  4th  June  defender  was  invited  by  the  pursuer's  agent 
to  send  him  a  cheque  for  16s.  per  £  on  the  amount  of  the  debts, 
and  he  would  endeavour  to  get  pursuer  to  accept  it.  On  the  5th 
June  a  cheque  was  sent  for  the  sum  of  £33  10s.  6d.  On  the  17th 
this  action  was  raised  by  another  tigent.  On  the  2nd  July 
defences  were  lodged,  and  on  the  16th  the  pursuer  accepted  the 
sum  remitted  and  a  small  sum  added  by  the  agent,  amounting 
together  to  £35  14s.,  in  full  and  without  any  reservation  of 
expenses.  The  casfe  of  Dobbie  v.  M^Farlane  decides  that  when  a 
pursuer  settles  a  case  already  in  Court,  if  he  wants  expenses  he 
should  aflk  them  at  the  time — a  very  good  rule,  but  not  applicable 
to  this  case,  because  the  fault  was  in  bringing  a  summons  at  sdl 
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after  the  cheque  was   sent,   compelling  the   defender  to  lodge  abibdmii8hib«. 

defences,  and  after  all   taking  the  money  originally  offered.      It  smith  v.  Waiker. 

is  not  a  question   of  great    magnitude,  nor,    indeed,    of   much      Dec^ww. 

practical  interest  for  either  party,  except  as  an  exercise  of  legal  sheriff  guthem 

ingenuity.    But  I  am  unable  to  agree  with  the  Sheriff-Substitute, 

and  think  the    defender's   claim  to   some   expenses   should    be 

preferred. 

For  pursuer— Mr.  J.  Stewabt  Watt,  Aberdeen.     For  defender — Mr. 
Gboboi  S.  Caibd,  Stonehayen. 


SHERIFF  COURT   OF   PERTHSHIRE. 

Sir  J.  T.  Stewart  Richardson,  Bart.,  and  Messrs.  Speedie,     No.  27. 
Pursuers ;  Alexander  Dutch,  Defender.  p«mh8hiwl 

BicbardBon  and 

Interdict — Salmon  Fishings — Right  of  Hiring  out  Pleasure  8pg^«  *>•  P"^ch. 
Boats  in  Fishing  Waters — Held  that,  where  it  is  not  proved 
that  the  use  of  the  river  by  the  public  for  boating 
and  other  purposes  is  injurious  to  the  fishmg,  the 
proprietor  of  a  salmon  fishing  on  a  tidal  and  navigable 
river  is  not  entitled  to  prevent  such  public  use. 

This  was  an  action  at  the  instance  of  Sir  J.  T.  Stewart 

Richardson,  Bart.,  Pitfour  Castle,  and  Messrs.  Speedie,  fish 

tacksmen,   Perth,   to   have  Alexander   Dutch,  boatbuilder 

and  hirer,  Perth,  ordained  to  remove  a  large  decked  boat 

and  20  pleasure   boats   attached   to   or   surrounding  the 

same,  then  moored   in   the   Tay  145   yards   above  Perth 

Bridge,  and   interdicted   from   mooring  them   within  the 

bounds  of  the  pursuers*  salmon  fishings  of  Poldrait  or 
North  Inch  duiing  the  fishing  season.  The  Sheriff-Substi- 
tute (Grahame),  after  a  lengthy  proof,  issued  the  follow- 
ing Interlocutor  and  Note : — 

Perth,  Ibih  December,  1884.— The  Sheriff-Substitute  having  Decw^^issi. 
heard  parties'  procurators  on  the  closed  record,  proof,  and  whole  SheriffOBAHAJui. 
case:  Finds,  in  point  of  fact,  that  the  pursuer,  Sir  James  Richardson, 
Btul  of  Pitfour,  is  heritable  proprietor  of  the  salmon  fishing  of 
Poldrait,  in  the  river  Tay,  now  known  as  the  North  Inch  fishing, 
and  that  the  pursuers  Alexander  Speedie  and  Alexander  Speedie, 
jim.,  are,  in  virtue  of  a  lease  dated  2nd  and  8th  Feb.,  1881, 
lessees  of  said  fishings ;  that  the  portion  of  the  river  over  which 
the  right  of  said  fishing  extends  is  tidal  and  navigable;  that 
during  the  seasons  1882  and  1883  the  defender,  Mr.  Dutch,  at 
or  near  the  point  on  the  south  river  frontage  of  the  North  Inch 
marked  D  on  plan  No.  12,  and  which  is  within  the  bounds  of 
the  pursuers'  said  fishing,  has,  with  the  permission  of  the  Magis- 
trates and  Town-Council  of  Perth,  who  are  proprietors  of  the 
river  bank  there,  kept  a  station  for  the  hiring-out  of  pleasure 
boats  on  the  river ;  that  a  decked  boat,  with  a  number  of  smaller 
pleasure  boats  attached  thereto,  lying  below  high-water  mark, 
was  for  some  time  previously  to  and  at  the  date  of  the  raising 
of  this  action  secured  to  the  river  bank,  iuid  that  said  smaller 
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PuTBBBiEB.    boats  were  in  use  to  be  let  out  therefrom  for  hire  to  the  public 
BpcSBT^Buteh  ^^^  pleasure  sailing  on  the  river ;  that  the  pursuers  in  the  present 

T%  TT,^^.  action  ask  that  the  defender  be  ordained  to  remove  said  boats, 
—^  and  be  interdicted  from  hereafter  mooring  these  or  any  similar 
*  boats  within  the  bounds  of  the  pursuers'  said  fishing ;  that  it  is 
not  proved  that  the  defender  has,  either  by  having  his  boats 
moored  at  the  river  bank  or  by  hiring  them  to  the  public 
there,  caused  any  real  obstruction  or  substantial  injury  to  the 
pursuers  in  their  fishing  operations :  Finds,  in  point  of  law,  that 
the  pursuers  are  entitled  to  the  use  of  the  said  river  bank  when 
required  for  drawing  nets  and  other  purposes  necessary  and 
incident  to  the  beneficial  exercise  of  their  fishing  rights  :  But  finds 
that  the  river  Tay  being  at  the  place  in  question  a  tidal  navigable 
river,  the  public  are  entitled  to  the  use  of  pleasure  or  other  lx)ats 
on  its  waters,  and  specially  that  the  Magistrates  and  Towu- 
Council  of  Perth,  as  proprietors  of  the  river  bank  there,  arc 
entitled  to  give  permission  for  the  mooring  of  boats  there  for 
hiring  for  pleasure,  or  other  lawful  piu-poses,  and  that  the 
defender  having  obtained  authority  from  the  proprietors  of  the 
river  bank  to  moor  his  boats  at  said  place,  and  let  them  out  for 
hire  to  the  public,  is  entitled  to  do  so :  But  finds  that  he  is  not 
entitled  to  exercise  this  right  without  regard  to  the  rights  and 
interests  of  the  pursuers  as  proprietor  and  tenants  of  said  salmon 
fishing,  or  so  as  to  obstruct  or  interfere  with  their  beneficial  use 
of  their  right  of  fishing,  and  especially  with  their  accessory  right 
of  using  the  river  bank  for  drawing  their  nets  or  other  necessary 
or  beneficial  fishing  operations :  That  the  defender's  exercise  of 
his  right  of  mooring  boats  for  hire  to  the  public  on  the  river 
not  having  been  proved  to  have  practically  interfered  with  or 
injured  the  pursuers'  beneficial  exercise  of  their  rights  of  said 
salmon  fishing,  they  are  not  now  entitled  to  the  order  and  inter- 
dict craved  :  Therefore  assoilzies  the  defender  from  the  conclusions 
of  the  petition,  finds  him  entitled  to  expenses,  to  be  taxed  on 
the  highest  scale,  in  respect  the  value  at  issue  is  above  twenty- 
five  pounds,  &c,  John  Graiiame. 

Note, — In  this  case  the  purauers,  who  are  respectively  the 
proprietor  and  lessees  of  the  Poldrait  salmon  fishing  on  the  river 
Tay,  ask  to  have  the  defender  ordained  to  remove  a  decked  boat 
and  certain  smaller  pleasure  boats  from  a  place  on  the  bank  of  the 
river  Tay  where  they  had  been  moored  by  him  for  hiring  purj)oses, 
and  to  have  him  interdicted  from  mooring  these  or  similar  Iwats 
within  the  bounds  of  pursuers'  salmon  fishing ;  and  their  ground 
of  action  is  that  the  defender  has  illegally  and  injuriously 
interfered  with  or  obstructed  them  in  their  exercise  of  their  right 
of  salmon  fishing  of  Poldrait,  which  is  described  in  the  grant  of 
the  pursuer  Sir  James  Richaixlson's  Crown  charter  as  "  All  and 
"  hail  the  fishing  of  Poldrait  in  the  said  river  Tay,  and  lying  above 
"the  old  bridge  of  Perth,  within  the  shire  of  Perth,  and  whole 
"privileges  and  pertinents  thereof."  The  plea  of  the  defender,  on 
the  other  hand,  is  that  the  permission  which  he  has  received  from 
the  Magistrates  and  Town-Council  of  Perth,  who  are  proprietors 
of  the  river  bank  where  his  boats  are,  to  moor  his  Iwate  there 
gives  him  a  right  to  do  so ;  and  that  the  right  to  liire  his  Iwats  for 
sailing  on  the  river  is  one  which,  as  a  member  of  the  public,  he  is 
entitled  to  exercise  in  the  tidal  and  navigable  waters  of  the  river 
Tay.     The  question  now  raised  is  thus  not  so  much  one  in  regjird 
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to  the  rights  and  interests  of  individual  parties  as  one  in  regard    P»»™ra«»- 
to  the  exercise  of  an  alleged  right  belonging  to  the  defender  as  a  g^JjJte*© *Da£h 
member  of  the  public,  in  conflict  with  what  is  alleged  to  be  the         "TTism 
convenient  and  beneficial  exercise  of  the  pursuers*  right  of  salmon         '— ^ 
fishing  in  the  Poldrait  waters  of  the  Tay.    Thus,  in  the  case  of  the 
pursuers  the  right  claimed  arises  out  of  a  Crown  grant  to  the 
pursuer,  Sir  James  Richardson,  of  salmon  fishing,  while  the  right 
claimed  by  the  defender  is,  to  a  large  extent,  based  on  the  alleged 
right  of  the   public  to   the   use   of  the  waters   of  a  tidal  and 
navigable  river.     In  the  exercise  of  his  alleged  right,  and  fortified 
with  the  special    permission   which   he  has   received  from  the 
Magistrates    and    To^vTi-Council    of   Perth  to   have   his   station 
fur   hiring    l)oats    at    the   bank   of  the    river  of   which    they 
jire    proprietors,   he      pleads     that   in   keeping    up    the     boat- 
hiring   station     in  question     he  has     done  and    is   doing   the 
pursuers  no  wrong;    that  the  right   which  he  thus  claims  has 
not  l)een  exercised  to  the  real  prejudice  of  the  pursuers'  interests ; 
that  he  has  been  most  careful  to  prevent  their  interests  being  in 
any  way  injured  by  his  proceedings ;   and  that,  even  though  the 
exercise  of  his  right  to  keep  the  boat-hiring  station  may  in  theory 
pc«*«ibly  occasion  some  slight  incidental  inconvenience,  the  occur- 
rence of  which  would  be  a  misfortune  to  any  party  subjected  to  it, 
that  party  is  not  therefore  necessarily  entitled  to  obtain  the 
protection  of  an  interdict.     The  most  lawful  action  of  one  person 
niav  incidentally   and   unfortunately  interfere   with   an   equally 
lawful  proceeding  on  the  part  of  another  person,  without  either 
l»eiiig  entitled  to  obtain  the  special  protection  of  an  interdict 
a^tiinst  the  action  of  the  other.     What  is  needed  in  the  present 
awe  to  he  proved  in  order  to  enable  the  pursuers  to  prevail  is  that 
there  has  l)een  some  vexatious  interference  by  the  defender  with 
the  exercise  of  their  fishing  rights,  or  that  some  substantial  injury 
hivs  been  sustained  by  them,  and  the  beneficial  use  of  their  rights 
prevented.    If  the  pursuers  could  show  that  such  is  the  case,  they 
Would  certainly  be  entitled  to  obtain  the  protection  they  ask.     It 
cannot  in  the  present  instance  be  contended  that  the  rights  of 
either  of  the  parties  are  al)solutc  and  unconditioned.     No  right, 
indeed,  which  is  exercised  merely  m  cemulattonem  vicini  can  claim  the 
j»njtection  of  the  law,  but  both  rights  here  are*plainly  conditioned. 
<  >n  the  one  hand,  the  pursuers  do  not  possess  the  absolute  right 
'>f  drawing  their  nets  as  they  think  fit  on  any  part  of  the  banks  of 
the  river  at  their  own  pleasure,  if  by  doing  so  they  prevent  the 
beneficial  use  of  the  bank  by  another  party  having  right  thereto ; 
and  on  the  other  hand,  if  the  pursuers  can  show  that  their  use  of 
a  certain  portion  of  the  bank  of  the  river  within  the  bounds  of 
their  fishing   is  essential    to  their   beneficial   exercise  of   their 
lisiiing  rights,  the  defender  cannot  plead  either  his  permission 
fn'm  the  proprietors  of  the  bank  or  his  right  as  a  member  of  the 
pul)lic  to  the  use  of  the  tidal  and  navigable  waters  of  the  river 
a^^iiinst  the  pursuers'  claim  for  free  access  to  and  use  of  the  river 
l«ink  and  waters  of  the  river  for  their  fishing  operations.     It 
c:umot,  I  think,  be  maintained  that  there  has  been  any  intentional 
•T  vexatious  interference  on  the  defender's  part  with  the  pursuers' 
exercise  of  their  rights.     The  defender  has  all  along  endeavoured 
t')  conduct  his  boat-hiring  business  in  such  a  manner  as  to  cause 
;w  little  inconvenience  to  the  pursuers'  operations  as  possible. 
Tlic  place  where  the  boats  have  been  moored  was  fixed  upon  after 
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pbbthshiri.    most  careful   consideration   of   pursuers'   interest   both  by  the 
g^^^J^^g^-J^  defender    and    Captain    Welsh,   as    the    representative    of   the 
Dec  ^1884.    Magistrates  and  Town-Council,  by  whom  the  permission  to  use 
Bh  riffG~"         ^^®   bank   was   given ;    and   if  any   injury   whatever    has  been 
■  occasioned  to  the  pursuers'  exercise  of  their  fishing  rights  by  the 
defender's  proceedings,  it  cannot  be  said  to  have  been  through  any 
wilful,  vexatious,  or  careless  action  on  the  defender's  part.     The 
question  then  is,   has  substantial   injury  to  the   pursuers  been 
proved,  and  do  the  defender's  proceedings  involve  substantial  loss 
to  them  in  their  future  exercise  of  their  fishing  rights  ?    Now,  in 
regard  to  this,  it  is  right  at  first  to  obsen^e  that  merely  speculative 
or  theoretically  possible  damage  is  not  sufficient.       There  must 
either  have  been  actual  damage,  or  there  must   be  reasonable 
ground  for  believing  that  there  will  be  such  damage  in  the  future 
imless  the  defender's  proceedings  are  at  once  stopped.     I  do  not 
think  that  the  pursuers  have  established  either  of  these  conditions. 
There  are  two  grounds  on  which  they  allege  that  damage  has  been 
and  will  be  sustained  through  the  proceedings  of  the  defender. 
The  first  ground  is  that  the  pursuers  have,  in  consequence  of  the 
mooring  of  the  defender's  boats  at  the  river  bank,  been  deprived  of 
the  use  of  a  haling  place  for  their  nets  which  it  is  beneficial  for 
them  to  possess.     And  the  second  ground  is  that  the  position  of 
the  defender's  boats  while  moored  or  lying  at  the  bank,  and  the 
disturbance  on  the  river  which  is  caused  when  the  boats  are  hired 
out,  interfere  with  the  fishing  and  injuriously  affect  its  results. 
In  reference  to  the  damage  alleged  to  have  been  sustained  by  the 
pursuers  being  deprived  of  the  use  of  the  haling  place,  it  has 
certainly  been  proved  that  there  was  at  one  time  a  haling  place 
at  or  near  the  part  of  the  river  bank  where  the  defender's  boat« 
have  been  moored.     There  are  traces  of  it  still  remaining,  and  it 
has  been  proved  to  have  been  occasionally  used  in  old  times,  hut 
that  during  the  last  30  years,  except  in  1867,  it  has  not  been 
used.     Now,  I  think  that  this  non-use  of  the  haling  for  so  many 
years,  during  which  the  lessees  of  the  fishings  were  not  interfered 
with  by  boats  or  anything  else  so  as  to  prevent  its  use,  if  advanta- 
geous, is  of  itself  a  strong  reason  for  believing  that  the  opportunity 
of  using  it  is  of  very  little  importance  to  the  fishing.     The  reason 
which  the  pursuer  Mr.  Alex.  Speedie,  in  his  evidence,  alleged  to 
account  for  its  not  having  been  taken  advantage  of  for  several 
years  preceding  1884  is  shown  to  be  an  insufficient  one.      His 
not  then  using  the  haling  place  in  question  was,  he  said,  causecl 
by  his  having  possession  of  the  Vennel  fishings,  which  enabled 
him  otherwise  to  capture  the  fish  which,  had  the  Vennel  fishing 
not  been  in  his  hands,  he  could  more  easily  have  caught  at  the 
said  haling.      The  returns  which  have  been  produced  as  to  the 
lessees  of  the   Poldrait  and  Vennel   fishings  for  the  last  thirty 
years   show  that   within  that  period,    and    during    which    Mr. 
Speedie  was,  with  the  exception  of  the  year  1861,  continuously 
lessee  of  the  Poldrait  fishing,  he  was  only  thirteen  years  lessee  of 
the  Vennel  fishing.     This,  I  think,  shows  that  the  use  of  the  old 
haling  is  not  of  much  importance,  and  leads  to  the  conclusion 
that  it  would  not  be  of  real  benefit  to  the  lessee  of  the  Poldrait 
fishing  to  have  it  restored,  and  the  defender's  boat-hiring  stopped. 
At  best,  this  haling  can  only  be  made  use  of  at  all  exceptionally, 
and  its  importance  to  the   pursuers  has  not  been  proved  to  be 
such  as  to  entitle  them  to  get  the  defender  and  his  boats  ejected 
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from  their  present  station,   and   his   exercise  of  his   hiring-out    f»»""»'"- 
pleasure  boats  for  the  use  of  the  public  on  the  tidal  and  navigable  8?Jj4*J*S***BJtih. 
waters  of  the  Tay  put  a  stop  to.     In  regard  to  the  interference    iw.'jr'isgi. 
and  injury  which  the  pursuers  allege  have  been  in  the  past,  and         — 
may  in  the  future   be  reasonably   expected   to   arise   from  the 
defender's  boats,  whether  lying  moored  close  to  the  bank  or  out  on 
the  river,  I  think  no  substantial  injury  has  been  established.    What 
the  pursuers  allege  is  that  the  defender's  boats  interfere  with  the 
movements  of  the  salmon  in  the  river  so  as  to  prevent  them  being 
caught  at  the   Ford   Shot  haling  place,  where  the  nets  of  the 
Poldrait  fishing  are  now  in  use  to  be  drawn.     Upon  this  point 
there  has  been  presented  to  the  Court  a  great  deal  of  somewhat 
conflicting  evidence,  and  it  may  be  remarked  generally  that,  in 
regard  to  the  influences  by  which  fish  of  the  salmon  kind  are 
affected,  there  are  among  experts  a  variety  of  opinions.       The 
opinions  held  as  to  the  habits  and  behaviour  of  the  salmon  are 
still  largely  conjectural,  and  in  the  present  case  the  experience  of 
the  witnesses  who  spoke  to  the  effect  of  the  presence  of  boats, 
whether  at  rest  or  sailing  on  the  river,  on  the  movements  of  the 
salmon  cannot  be  held  to  have  shown  that  the  defender's  boats 
have  affected,  or  will  affect,  the  movements  of  the  fish  in  any  other 
than  in  an  incidental  and  occasional  w^ay,  or  cause  any  substantial 
damage  to  the  fishing.     It  was  brought  out  in  evidence,  and  it  is 
in  conformity  with  the  opinion  of  most  of  the  authorities  on  the 
subject,  that  the  salmon  is  a  fish  which  in  general  circumstances 
is  not  readily  disturbed  in  its  progress  up  the  stream,  and  that, 
though  the  presence  of  boats  at  the  river  banks  or  in  mid- water 
may  sometimes  divert  the  fish  from  its  course,  or  in  very  excep- 
tional cases  stop  its  proceeding,  it  will  in  most  instances  advance 
on  its  way  undisturbed  and  resolute.     By  the  time  the  salmon 
have  reached  the  Bridge  of  Perth  the  meeting  of  boats  must  have 
been  a  familiar  incident  to  the  travelling  fish ;  and  I  cannot  hold  that 
there  has  been  proof  of  any  real  injury  caused  to  the  pursuers' 
fishing  by  the  defender's  boats  such  as  to  entitle  them  to  ask  for 
their  removal  from  the  present  station.     On  the  whole,  I  think 
the  pursuers  have  failed  to  prove  their  case,  and  that  no  sufficient 
reason  has  been  established  for  the  interference  of  the  Court  with 
the  conditions  under  which  the  pursuers  and  defender  respectively 
have  of  late  been  in  use  to  exercise  their  rights.     These  rights  as 
at  present  exercised  have  not  been  shown  to  be  so  conflicting  as 
to  require  the  interference  of  the  Court.     The  pursuers  will,  I 
believe,  not  suffer  in  the  future,  as  they  have  not  in  the  past, 
from  their  not  using  the  old  haling  place ;  and  on  the  other  hand, 
the  continuance   of  the   defenders  boating  station   at   a   place 
suitable  for  the  free  enjoynient  on  the  part  of  the  public  of  their 
rights  of  sailing  on  the  river  will  still  afford  a  pleasant  and 
healthful  means  of  recreation.    '  J.  G. 

This  Interlocutor  was  appealed  to  the  Sheriff-Principal, 

but  a  minute  was  subsequently  lodged  by  the  pursuers 

withdrawing  their  appeal. 

For  parsaers — Mackbnzib  &  Dickson,  Perth.     For  defender— Mr.  J.  B. 
H'Cash,  PertJi. 
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No.  28.     James  Osler,  Pnrsiier ;  The  Marchioness  of  Lansdo\^t:, 
PBET08HIBB.  DcfencUr. 

Osier  V,  Lans- 

lUmne.  Landlord  and   Tenant — AgricuHmal   Holdings  Act,   1883— 

Renunciation  of  Claims. — Held  that  a  renunciation  of 
missives  of  tack  by  a  tenant,  and  generally  of  all 
"  claims,  interest,  and  advantage  "  under  such  missives, 
does  not  import  a  discharge  of  the  tenant's  claim  for 
compensation  for  improvements  executed  by  him  on  bis 
holdings. 
Appointment  oj  Referee  jor  the  Landlord.  —  Where  a  pro- 
prietor has  failed  within  seven  days  from  notice  being 
given  to  appoint  a  referee,  the  Court  will  make  such  an 
appointment. 

This  was  an  action  under  the  Agricultural  Holdings  (Scot- 
land) Act,  1883,  at  the  instance  of  James  Osier,  lately  farmer 
at  Littleour,  Perthshire,  against  the  Dowager-Marchioness  of 
Lansdowne,  who  was  pursuer's  landlady  up  to  Martinmas 
last,  for  the  appointment  of  a  referee  under  said  Act,  to  act 
along  with  a  referee  appointed  by  him  in  a  reference  to  ascer- 
tain the  amount  of  the  pursuer's  claim  for  compensation  for 
unexhausted  improvements  executed  by  him  upon  his  hold- 
ing. The  defender  opposed  the  application,  in  respect  that  the 
pursuer  had,  by  the  deed  of  renimciation  refeiTed  to  in  the 
SherifTs  note,  expressly  discharged  his  claim ;  that  there 
had  been  no  deteimination  of  a  tenancy  entitling  the  tenant 
to  claim  compensation  in  the  sense  of  the  Act ;  and  that  the 
pursuer  had  already  received  fair  and  reasonable  compensa- 
tion for  the  alleged  improvements  within  the  meaning  of 
the  5th  section  or  the  Act. 

The  Sheriff-Substitute  (Grahame)  issued  the  following 
Interlocutor  and  Note,  holding  that  the  renunciation 
founded  on  did  not  import  a  discharge  of  the  pursuers 
claim  for  compensation  for  improvements  executed  by  him, 
and  appointing  a  joint-referee  as  craved : — 
Doc.  w^i884.  Perth,  l^th  December,  1884.— Having  heard  counsel  for  the 
Sheriff  grahaji*.  (defender  and  the  agent  for  the  pursuer,  and  made  avizandum  with 
the  process  and  debate  :  Finds,  in  point  of  fact,  that  by  missives  of 
agreement  of  tack  of  date  26th  September,  1876,  the  pursuer 
became  tenant  under  the  defender  of  the  holdings  of  Littleour 
and  Claypotts  for  the  period  of  nineteen  years  from  Martinmas 
1879,  and  entered  into  possession  of  these  holdings  at  that  date ; 
that  a  deed  of  renunciation  was,  of  dates  3rd  April  and  Ist  May, 
executed  by  the  pursuer  and  accepted  by  Mr.  Lockhart  Thomson 
on  behalf  of  the  defender,  whereby,  as  therein  set  forth,  the 
pursuer  renounced  in  the  defender's  favour  "said  missives  of 
"  agreement  of  tack  and  all  right,  title,  and  interest  therein,  and 
"  to  the  lands  and  others  thereby  let,  and  generally  all  claims, 
"  interest,  and  advantage  which  I  have  or  might  pretend  to  in  or 
"  under  the  said  missives  of  agreement  of  tack  or  otherwise" :  Finds, 
in  point  of  law,  that  said  deed  of  renunciation  ^'^f'^  not  import 
a  discharge  of  the  pursuer's  claim  imdcr  the  Agii.\ltural  Hold- 
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ings  (Sootland)  Act,  1883,  for  compensation  for  improvements  P"™*""- 
executed  by  him  on  his  said  holdings :  Further,  finds  that  said  ^*Jown^"** 
renunciation  cannot  be  held  to  be,  in  terms  of  section  5  of  said  j)^"j^j8g4 
Act,  either  an  agreement  providing  specific  compensation  for  .-^ 
improvements  executed  by  the  pursuer  on  his  holdings  in  terms 
of  said  agreement,  or  a  particular  agreement  in  writing  securing 
to  the  tenant  fair  and  reasonable  compensation  for  such  improve- 
ments :  Finds  that  the  pursuer  having,  in  terms  of  said  renunci- 
ation, renounced  his  said  holdings  and  terminated  his  tenancy 
thereof  as  at  Martinmas  1884,  is  entitled  to  claim  compensation 
under  said  Act  for  improvements  executed  by  him  on  his  said 
holdings ;  and  that  the  pursuer  having,  in  terms  of  the  provisions 
of  said  Act,  given  notice  of  his  said  claim,  and  appointed  and 
intimated  to  the  defender  the  appointment  of  Robert  Easson, 
faraier.  Scones,  Lethendy,  as  referee,  and  required  the  defender 
to  appoint  another  referee  to  act  along  with  the  said  Robert 
Easson  in  a  reference  between  the  pursuer  and  defender  as  to 
pursuers  said  claim  for  compensation  for  improvements,  and  the 
defender  having  failed  to  make  any  such  appointment,  the  pursuer 
is  entitled  to  obtain  the  appointment  of  a  joint  referee  as  craved  ; 
therefore  appoints  John  Curror,  farmer,  Damhead,  near  Edin- 
burgh, to  act  as  referee  along  with  the  said  Robert  Easson  in 
said  reference  :  Finds  the  pursuer  entitled  to  expenses,  «kc. 

John  Grahams. 
Note, — The  terms  of  the  remmciation  on  which  the  defender 
foimds  as  a  discharge  of  the  pursuer's  claim  for  compensation  for 
improvements  under  the  Agricultural  Holdings  Act  cannot,  I 
think,  be  held  to  have  any  effect,  except  as  to  the  obligations 
of  the  parties  under  the  missives  of  tack,  according  to  which  the 
relationship  of  landlord  and  tenant  in  the  holdings  in  question 
was  entered  into.  In  determining  the  effect  of  the  renunciation, 
it  is  to  its  terms  alone  that  regard  must  now  be  given.  With 
anything  that  occurred  in  negotiations  preliminary  to  the  pursuer 
executing  and  the  defender  accepting  the  renunciation,  the  Court 
has  in  the  present  proceedings  nothing  to  do,  and  the  position 
of  the  parties  in  regard  to  the  competency  of  the  pursuer's  claim 
for  compensation  for  improvements  under  the  Agricultural  Hold- 
mga  Act  must  be  determined  by  the  terms  of  the  renunciation 
alone.  When  these  terms  are  considered  by  themselves,  it  is  only 
the  rights  of  the  parties  as  affected  by  their  respective  obligations 
under  the  missives  of  tack  that  are  provided  for,  and  so  far  as 
the  renunciation  taken  by  itself  shows,  it  may  be  held  to  have 
been  entered  into  with  equal  regard  to  the  interests  of  both 
parties.  Looking  to  its  terms,  there  is  no  reason  for  holding 
tliatit  was  entered  into  with  any  special  view  to  the  pursuer's 
interest,  and  so  far  as  appears  it  may  have  been  as  much  for 
the  interest  of  the  defender  to  be  released  from  her  obligations 
t<>  the  pursuer  under  the  missives  of  tack  as  it  was  for  the  pur- 
suer to  be  released  from  his  obligations  to  the  defender.  It 
cannot  be  assumed  that,  by  the  defender's  acceptance  of  his 
renunciation,  the  pursuer  was  receiving  any  benefit  at  the  defender's 
hand  which  would  warrant  the  presumption  that  the  renunciation 
covered  any  claims  he  had  against  the  defender  beyond  those 
immediately  arising  from  the  provisions  of  the  missives  of  tack. 
St)  far,  therefore,  as  the  competency  of  the  pursuer's  claim  for 
compensation  for  improvements  under  the  Agricultural  Holdings 
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PBBVB8HIEK.  ^q^  jg  coiicemcd,  I  think  it  must  be  sustained.  The  only  question 
^*do*''n*"*'  *®  whether  there  is  anything  in  the  provisions  of  the  Act  which, 
^    —  while  not  excluding:  the  pursuer  from  claiming  compensation  for 

Dm  16  1884  or  or 

"— !-  improvements,  prevents  his  claim  from  being  dealt  with  under  the 

Sheriff  Graham.,  procedure  of  the  Act.  The  defender  pleads  that  the  5th  section 
of  the  Act,  as  applicable  to  the  present  claim,  excludes  the  pur- 
suer's right  to  obtain  an  appointment  of  a  referee  as  craved  for  in 
his  petition ;  but  to  this  plea  I  do  not  think  effect  can  be  given. 
By  the  terms  of  the  6th  section  of  the  Act,  there  are  two  conditions 
under  which  the  procedure  prayed  for  is  excluded  in  the  case  of 
claims  for  compensation  for  improvements  such  aa  the  present, — 
first,  where  there  is  an  agreement  in  writing  which  provides 
specific  compensation  for  such  improvements ;  and,  secondly, 
where  there  is  a  particular  agreement  in  writing  securing  to  the 
tenant  fair  and  reasonable  compensation  (having  regard  to  the 
circumstances  existing  at  the  time  of  making  such  agreement) 
for  improvements.  Neither  of  these  conditions  is  to  be  found 
in  the  present  case.  The  pursuer's  renunciation  is  the  only 
agreement,  and  it  contains  no  specific  provision  in  reference  to 
compensation  to  the  pursuer  for  any  improvements  whatever. 
Nor  do  I  think  that  the  character  of  being  an  agreement 
securing  fair  and  reasonable  compensation  (having  regard  to  the 
circumstances  existing  at  the  time  of  such  an  agreement)  can 
be  given  to  the  pursuer's  renunciation.  It  may  be  a  fair  and 
reasonable  arrangement  in  reference  to  the  obligations  of  parties 
as  undertaken  and  limited  by  the  provisions  of  the  missives  of 
tack,  but  there  is  nothing  to  warrant  the  inference  that  compen- 
sation for  improvements  was  at  all  in  the  minds  either  of  the 
party  making  or  of  the  party  accepting  the  renunciation  at  the 
time  it  was  executed,  and  still  less  that  it  made  any  arrangement 
under  which  fair  and  reasonable  compensation  for  improvements 
claimed  was  secured  to  the  pursuer.  J.  G. 

For  pursuer— Mr.  W.  Cochrane-Toukg,  Perth.  For  defender— Mr. 
Christopher  N.  Johnstone,  advocate,  Edinburgh,  and  Messrs.  Skbete 
k,  Chalmers,  Perth. 


MiD-LOTHIAH. 

Local  Authority 

of  luveretk  v. 

N.  a  Railway  Co. 
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No.  29.     Local   Authority   of   Inveresk,   Comjylainers ;  North 

British  Railway  Company,  Respondents, 

Nuisance  —  Pvhlic  Health  Act,  sec.  16,  sub-sec.  (d) — 
Common  Law — Duty  of  Local  Authority  —  Expenses, 
— A  Local  Authority  presented  a  petition  to  the 
Sheriff  under  section  16,  sub -section  (cQ,  of 
the  Public  Health  Act  of  1867,  to  have  it  found 
that  truck -loads  of  manure  conveyed  by  a 
railway  company  to  one  of  its  stations,  under 
obligation  to  do  so  on  requisition  by  the  magistrates 
of  a  town,  constituted  a  nuisance  within  the  meaning 
of  the  Act  during  the  time  the  manure  lay  in  the  truck 
prior  to  being  unloaded,  and  for  interdict  against  the 
recurrence  of  the  alleged  nuisance.  Held,  in  the 
absence   of  evidence  to  show  that  there  was  injury  to 
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health,  or  that  the  decomposition  or  fermentation  of  Mip-LoTBiAir. 
the  manure  had  had  time  to  begin,  that  no  nuisance  was  ^S^vwSk'i^' 
caused ;  but  no  expenses  given  against  the  complainers,  n.  b.  RmUway  Co. 
because,    in  the   discharge  of  public  duty,   they   wore 
justified  in  obtaining  a  decision  on  a  novel  question,  in 
the  absence  of  effort  on  the  part  of  the  respondents  to 
obviate  complaints. 

The  Sheriff-Substitute  (RuTHERFURD)  vrho  tried  the 
case,  issued  the  following  Note  to  his  Interlocutor  dis- 
missing the  petition : — 

The  Sheriff-Substitute  does  not  think  that  the   facts  out  of    Dec.  w^i884. 
which  the  present  proceedings  have  arisen  either  are,  or  can  be,  sheriff  ruthh- 
matter  of  dispute,  and  he  has  therefore  not  considered  it  necessary 
to  make  them  the  subject  of  specific  findings  in  the  foregoing 
interlocutor.      It   appears   that   the   respondents,    by   the  76th 
section  of  their  Consolidation  Act,  passed  in  the  year  1858,  are 
l)ound,  on  the  requisition  of  the  Magistrates  and  Council  of  the 
city  of  Edinbiu-gh,  to  provide  at  St.  Margaret's  manure  station 
a  BuflBcient  number  of  trucks  to   receive  any  quantity  not  less 
than  twenty-five  tons  of  the  city  manure,  and  to  convey  it  at 
a  certain  rat«  per  ton  to  any  other  station  on  their  line  of  rail- 
way not  less  than  ten  miles  distant,  on  condition  that  the  Magis- 
trates and  Council  shall  provide  persons  to  perform  the  duty  of 
loading  and  unloading  the  trucks.     In  pursuance  of  this  enact- 
ment the  respondents,  ever  since  the  year  1868,  or  at  all  events  for 
many  years  past,  have  been  in  use  to  convey  almost  daily  a  num- 
ber of  trucks  of  city  manure  from  St.  Margaret's  to  their  station  at 
Inveresk,    where  the   trucks  are   unloaded,  and  the   manure  is 
carted  away  by  persons  to  whom  it  is  consigned  and  by  whom  it 
has  been  purchased  from  the  Magistrates.    The  quantity  of  manure 
80  conveyed  to  Inveresk  in  the  year  1881  was  about  450  tons  ;  in 
1882,  838  tons;  in  1883,  973  tons;  and  in  1884,  to  the  end  of 
October,   1137  tons;  the  whole,  or  nearly  the  whole,  of  which 
was  consigned   to  market-gardeners,  who   require  it   principally 
during  the  summer  and  autumn  months.     The  trucks,  each  of 
which  contains  from  four  to  five  tons  of  manure,  generally  arrive 
at  the  Inveresk  station  about  five  o'clock  in  the  morning,  when 
they  are  shunted  into  a  "  lye  "  or  siding,  where  they  stand  until 
they  are  unloaded,  which  is  usually  done  in  the  course  of  the 
same  day,   but  occasionally  the  unloading  is  not  finished  until 
the  following  day,  and  sometimes  (although  this  seldom  occurs) 
it  may  take  even  longer,  should  a  Sunday  happen  to  intervene. 
It  is  in  evidence  that  the  "lye"  is  about  24  yards  distant  from 
the  station-master's  house ;  about  34  yards  from  a  house  occupied 
by  a  person  named  Harper;  about  44  yards  from  the  house  of 
a  person   named  Moore  ;   about    69   yards  from  a   public  road ; 
about  87  yards  from  the  Poor-house  ;  and  about  116  yards  from  the 
house  occupied    by   the   witness,    Mrs.    Hallows.      Neither   Mr. 
Harper  nor  Mr.  Moore  was  examined  as  a  witness,  but  it  was 
stated  at  the  bar  that  Mr.   Harper  was  unable  to  be  present 
at  the   proof.      There   can   be   no   doubt   w^hatsoever   that  the 
contents  of  the  trucks,  even  while  they  are  standing  in  the  "  lye," 
giye  forth  an  effluvium  very  offensive  to  persons  in  their  immedi- 
ate proximity,  and  that  this  effluvium  becomes  greatly  intensified 
and  spreads  over  a  wider  area  during  the  time  that  the  trucks 
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MiD-LoTHiAN.   are  in  course  of  being  unloaded.     Thus  far  the  Sheriff-Substitute 
^iivJJ^k'i*^'  apprehends  that  the  facts  connected  with  the  case  are  Iwjyond 

N.RIUllway  Co.  dispute. 

Dec.j8^is8i  Now,  thc  prescut  application  is  presented  under  the  Public 
Sheriff  RiTHBR-  Health  (Scotland)  Act,  1867,  which  proceeds  upon  the  preamble 
that  "it  is  expedient  to  consolidate  and  amend  the  laws  appli- 
"  cable  to  Scotland  for  removal  of  nuisances,  for  prevention  of 
"  diseases,  and  for  sanitary  purposes  generally ;"  and  by  section 
16  it  is  enacted  that  the  worcl  "nuisance"  shall  include,  inter 
alia,  sub-section  (c/),  "  Any  accumulation  or  deposit  of  manure 
"or  other  offensive  matter  within  fifty  yards  of  any  dwelling- 
"  house  within  the  limits  of  any  burgh,  or  wherever  situated,  if 
"injurious  to  health,  or  any  accumulation  of  police  manure 
"  within  a  quarter  of  a  mile  of  the  municipal  boundaries  of  any 
"  burgh  (excepting  the  city  of  Glasgow),  or  any  accumulation  of 
"  deposits  from  ash-pits  or  manure  from  town  or  village,  laid 
"nearer  than  fifty  yards  to  a  public  or  parish  road  or 
"dwelling-house."  This  is  the  statutory  enactment  upon 
which  the  present  complaint  is  founded,  and  it  is  directed  against 
and  describes  accumulations  of  manure  under  three  different 
heads  or  categories — ^viz.,  (1)  The  accumulation  or  deposit  of 
manure  (of  any  kind)  either  within  fifty  yards  of  a  dwelling- 
house  within  burgh,  or  elsewhere,  if  injurious  to  health ;  (2) 
the  accumulation  of  police  manure  within  a  quarter  of  a  mile 
of  the  municipal  boundaries  of  a  burgh ;  and  (3)  the  accumu- 
lation of  manure  from  town  or  village  (whether  police  manure 
or  not)  nearer  than  fifty  yards  to  a  public  or  parish  road,  or 
to  a  dwelling-house. 

On  the  part  of  the  complainers,  it  is  contended  that  the  case 
fiills  either  under  the  first,  or  under  the  third  of  these  categories ; 
and  in  the  first  place,  they  maintain  that  during  the  time  men- 
tioned in  the  libel  there  was,  within  the  respondents*  premises  at 
Inveresk  station,  an  accumulation  or  deposit  of  manure  injurious 
to  health,  which  still  continues  to  exist.  The  question  whether 
there  has  or  has  not  been  during  the  time  and  at  the  place 
mentioned  an  "  accumulation  or  deposit "  of  manure  is  one 
which,  in  the  special  circumstances  of  the  case,  appears  to  the 
Sheriff-Substitute  to  be  by  no  means  free  from  difficulty;  but 
he  does  not  consider  it  necessary  to  express  any  opinion  upon 
it,  as  he  thinks  that,  even  assuming  that  there  was  such  accumula- 
tion or  deposit,  the  complainers  have  failed  to  show  that  it  was, 
in  terms  of  the  statute,  "  injurious  to  health." 

Unquestionably  the  odour  from  the  manure,  especially  when 
it  is  being  discharged  from  the  trucks,  is  extremely  offensive  to 
persons  in  its  proximity,  and  if  what  is  complained  of  amounts 
to  a  nuisance  at  common  law  (a  point  as  to  which  the  Sheriff- 
Substitute  expresses  no  opinion),  the  parties  aggrieved  will  have 
their  appropriate  remedy  in  a  different  form  from  that  which 
is  now  sought.  But  many  things  which  the  common  law  would 
hold  to  be  nuisances  are  not  injurious  to  health,  and  the  question 
is  whether  the  complainers  have  proved  the  existence  of  a  nuisance 
within  the  meaning  of  the  Public  Health  Act  ? 

(Tlie  Sheriff  thereafter  analysed  the  proof,  which  he  held 
showed  (1)  that  the  locality  of  the  deposit  had  not  been  visited  for 
many  years  by  any  of  the  zymotic  diseases,  such  as  diphtheria, 
typhoid,    <fec.,   which   usually  result  from  the  introduction  into 
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the  system  of  decomposing  matters  through  the  medium  of  a  Mid-Ijothiak. 
vitiated  atmosphere ;  (2)  that  until  fermentation  or  decomposition  ^^nve^iSk'^i'' 
has  commencwl,  the  effluvium  from  manure  of  any  kind  is  not  N.  b.  Railway  co. 
necessarily  injurious    to    health  ;    and    (3)    that    the    manure     Dec  is,  im. 
discharged  by  the  respondents  was  not  at   any  time  in  a  state  sheriff  Ruthkb- 
of  fermentation  or  decomposition.)  '^"" 

In  the  circumst^uices,  and  in  the  absence  of  evidence  to  show 
that  the  manure  in  question  possessed  those  injurious  qualities 
which  manure  accpires  after  fermentation  has  commenced,  the 
Sheriff-Substitute  is  constrained  to  hold  that  the  complainers  have 
failed  to  prove  the  existence  of  a  nuisance  within  the  meaning  of 
the  statute. 

It  is  true   that   the   words    "injurious   to   health"   are    not 

repeated  in  the  concluding  part  of  section  16,  sub-section  (c^), 

as  applicable  to  an  "  accumulation  of  deposits    from  ash-pits  or 

"  manure  from  to^^Ti  or  village,  laid  nearer  than  fifty  yards  to  a 

"public   *or   parish*    road    or    dwelling-house."      Mr.    Dickson, 

however,  in  the  course  of  a  very  able  argument,  conceded  that 

he  would  have   great  difficulty   in  maintaining   that  the  words 

"injurious  to  health"   did  not  apply  to  this  case  also,  and  the 

Sheriff-Substitute  thinks  that  they  must  be  held  to  do  so.     There 

woidd  be  no  object  in  prohibiting  the  accumulation  of  manure 

laid  in  the  proximity  of  a  public  road  or  of  a  dwelling-house 

if  it  were  not  injurious  to  health,  and  there  can  be  no  doubt 

that  the  statute  has  been  so  construed  in  practice.      The  scope 

and  purpose  of  the  Act,  as  its  title  and  preamble  show,  was  the 

prevention  of  disease,  and  the  Sheriff-Substitute  is  therefore  of 

opinion  that  it  applies  only  to  such   nuisances  as  are  injurious 

to  health.      This   opinion   is    confirmed   by   a   reference   to  the 

various  sub-sections  of  section   16  in  which  these  words  occur, 

and  also  by  the  decision  of  the  Court  of  Queen's  Bench  in  the 

case  of  the  Great    Western  Railway   Company  v.  Bishop,   1872 

(LR.  7  Q.B.,  550),  where  it  was  held  in  construing  a  sanitary 

Act  that  the  word   "nuisances"  extended  only  to  such  as  wxre 

injurious  to   health;  and   consequently  that  the  Court  had  no 

power  to  order  the  abatement  of  a  nuisance  which  was  not  proved 

to  be  so. 

The  Sheriff-Substitute  hiis  therefore  dismissed  the  petition ; 
but  no  expenses  have  been  awarded  to  the  respondents,  because 
it  appears  to  the  Sheriff-Substitute  that  the  complainers,  in  the 
discharge  of  their  duty,  were  justified  in  obtaining  a  judicial 
deciuion  upK)n  the  somewhat  novel  and  difficult  questions  which 
have  been  raised,  while  no  attempt  seems  to  have  been  made 
on  the  part  of  the  respondents  to  obviato  complaints  arising 
from  what  cannot  fail  to  be  a  source  of  very  great  annoyance 
Ui  those  who  have  the  misfortune  to  reside  near  the  Inveresk 
station,  or  who  are  compelled  to  resort  to  it. 

The  Sheriff- Substitute,  however,  trusts  that  the  respondents 
may  now  give  their  attention  to  this  matter;  and  he  cannot 
doubt  that  the  Magistrates  and  Council,  who  are  also  interested 
parties,  will  aid  them  in  taking  such  steps  as  may  remove  or 
ttutigate  the  evil. 

For  panniers— Mr.  Dickson,  Advocate,  and  Mackenzie  k  Black,  W.S., 
Edinburgh.  For  defenders  —  Mr.  Combib  Thomson,  Advocate,  and 
MiLLAB,  ROB»ON  Sl  IKNES.  S.S.  C,  Edinburgh. 
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SHERIFF  COURT  OF  AYRSHIRE. 

No.  30.         Margaret  Anderson  Laino  or  Andrew,  Pursuer; 
at«*hie«.  John  Andrew,  Defender. 

Andrew 

V,  Andrew.  Husband  and  Wife—Married  Women's  Property  Act,  1881— 

Bight  of  Administration, — Held  that  the  Act  does  not 
deprive  the  husband  of  his  right  of  administration  of 
the  moveable  property  of  his  wife. 

In  this  action  the  wife  sued  her  husband  for  the  value  of 
certain  articles  which  she  alleged  belonged  to  her,  and 
formed  part  of  her  own  separate  estate,  but  which  were  on 
29th  September,  1884,  gifted  by  pursuer  to  defender  when 
the  parties  ceased  to  live  together,  but  which  gift  being 
do'iiatio  inter  viruni  et  mwi^eni^  and  having  been  gratuitous, 
she  wished  to  revoke. 

— ^  The   Sheriff-Substitute    (Orr    Patbrson)    decided    that   "the 

OERPAxiiiaoii.  "Married  Women's  Property  Act  of  1881  does  not  deprive  the 
"husband  of  his  right  of  administnition  or  right  of  mansiginjr 
"  the  moveable  property  of  his  wife.  In  this  case  the  wife's  funii- 
'*  ture  was  placed  in  the  matrimonial  residence  for  family  use,  and 
"  the  wife  who  has  voluntarily  left  her  husband  is  not  entitled  to 
"remove  it  without  his  consent,  or  to  deal  with  it  imcontrolled 
"by  him." 

For  pursuer —Party.     For  defender— Mr.  C.  B.  Row  AN,  Ayr. 


SHERIFF  COURT  OF  FORFARSHIRE, 

No.  31.     David  Stewart,  Parsner;  Dundee  Joint-Stock  Company, 
FoaFAMHiEB.  Defe^iders. 

Stewart  9.  Dtiudee 

joint-fitock  ca  Expenses  —  Process  Service   Copies  —  Printing,  —  Held  that 

when  printed  copies  of  a  paper  in  a  case  can  be  supplied 
at  a  cheaper  rate  than  written  copies,  the  cost  of  the 
printed  copies  only  will  be  allowed. 

In  this  case  an  objection  was   taken  to  the  number  of 

service  copies  of  the  petition  chai*ged  for  by  the  pursuer, 

on  the  ground  that  it  would  have  been  cheaper  to  have 

had  them  printed.      For   eight   MS.   copies,  the   pursuer, 

who  had  been  succe^isful,  charged  £7  5s.  6d.,  which  the 

Auditor  of  Court  proposed  to  reduce  to  what  would  have 
been  the  cost  of  printing,  and  the  agent's  fee  for  instructing 
the  printer,  and  revising  the  prints — viz.,  £2  15s.  The 
matter  was  submitted  to  the  Auditor  of  the  Court  of 
Session,  who  wrote — 
Dec  Kj^i884.  rpi^g  Court  of  Scssiou  table  of  fees  provides  that  where  more 
Sheriff  cmtki.  i\iQxi  three  copies  of  papers  are  necessary  the  sume  shall  be 
printed,  imd,  if  not  printed,  the  charges  for  three  copies  only 
shall  be  allowed  by  the  Auditor.     The  Sheriff  Court  table  does 
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not  contain  any   provision  of  this   kind,   but   in  dealing   with   ^ow^uui^u. 
Sheriff  Court  accounts  my  practice  is  to  restrict  the  number  o£^f^^^^^ 
copies  80  as  to  keep  the  expense  within  the  cost  of  printing.    D^^jggi 
Three  copies,  I  imderstand,  are  rather  under  the  cost  of  printing,  gh-riirT" 
and  four  copies  rather  over.      I   do  not  think   more  than   four 
should  be  allowed.     The  draft  should  be  sent  to  the  printer.     I 
never  allow  a  copy  of  the  sunmions  for  the  printer,  but  when  a 
record  has  been  closed  I  allow  a  copy  of  the  whole,  including  the 
summons. 

The  Sheriff-Substitute  (Cheyne)  sustained  the  Auditor's 
ruling,  remarking  in  his  Note — 

The  only  one  of  the  objections  which,  as  involving  principle, 
requires  notice  is  the  first  objection,  and  in  regard  to  that 
I  shall  only  say  that,  as  the  Auditor  has  dealt  with  the 
matter  in  the  way  in  which  the  Auditor  of  the  Court  of  Session 
is  accustomed  to  deal  with  it  in  the  Sheriff  Court  accounts  that 
come  before  him — viz.,  by  allowing  for  four  copies — and  as,  in 
the  absence  of  any  direction  on  the  point  in  the  Sheriff  Court 
tal)le,  that  strikes  me  as  a  very  fair  course  to  follow,  I  feel  bound 
to  uphold  the  Auditor's  ruling. 

For  pursuer— Mr.  Johnston,  Dundee.    For  defenders— Mr.  J.  P.  Ktd, 
Dundee. 


Petition  in  Kjennedy  &  Hackney's  Cessio.  No.  32. 

Cessio  —  Petition  against  a   Company,  —  Held  that  under       _  - — 
the  Acts  of  1880  and  1881,  the  process  of  cessio  is  Hackne/s  cenio. 
competent  aa  regards  an  insolvent  company. 

A  petition  was  presented  in  the  C!ourt  at  Forfar  for 
decree  of  cessio  against  the  firm  of  Kennedy  &  Hackney, 
contractors  in  Kirriemuir,  and  the  partners  thereof.  It 
was  argued  on  behalf  of  the  firm  that  cessio  of  a  firm 
was  incompetent  under  the  Debtors  Act  of  1880 ;  and  that 
the  term  "debtor"  in  sections  7  and  8  of  that  Act  was 
limited  to  an  individual,  falling,  as  it  did,  to  be  inter- 
preted in  terms  of  the  1836  and  1876  Cessio  Acts.  For 
the  petitioning  creditor  it  was  contended  that,  on  the 
analogy  of  former  bankruptcy  statutes,  and  keeping  in 
view  the  fact  that  the  Act  of  1880  had  really  altered 
the  form  of  proceedings,  the  word  "debtor"  included  a 
partnership ;  and  that,  m  particular,  the  word  "  debtor  "  in 
1696,  cap.  5,  dealing  with  notour  bankruptcy,  included  a 
firm,  as  also  did  the  1856  Act,  which  to  a  large  extent 
was  incorporated  in  the  1880  Act.  The  Sheriff-Substitute 
(Robertson)  granted  decree,  and  the  Sheriff-Principal 
(Trayxer),  on  appeal,  adhered,  with  the  following  Note : — 

The  question  discussed  before  me  in  the  foregoing  appeal  was    Dec  it,  ism. 
the  general  one,  whether  it  is  competent  under  the  Cessio  Acts  8heiiff~TrATKBB. 
to  apply  for  cessio  against  a  Company.     The  question  is  attended 
with  difficulty  on  accoimt  of  the  language  in  which  the  Act  of 
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FoiFAMHiRi.  ly^Q  iy  expressed.  Prior  to  the  passing  of  that  Act  the  process 
H»cknSr?c«8io  *^^  cessio  was  competent  only  to  the  debtor,  and  i^as  a  means 
Dec  i7'i884.  ^^^^^^cby,  on  the  surrender  of  his  estate  for  behoof  of  his  creditors, 
he  obtained  protection  from  personal  diligence.  No  other  effect 
followed  so  fiir  as  the  debtor  was  concerned.  He  did  not  obtain 
any  discharge  of  his  debt,  and  his  acquirenda  were  liable  to 
the  full  extent  of  his  obligations.  The  Act  of  1880,  however, 
abolished  imprisonment  for  civil  debts  (in  most  cases),  and  cessio, 
therefore,  as  a  means  of  avoiding  personal  diligence  bectune 
unnecessary.  That  Act  for  the  first  time  made  it  competent 
for  the  creditor  to  sue  a  cessio,  and  in  many  respects — indeed, 
in  all  material  respects — assimilated  cessio  to  sequestration. 
Under  a  cessio  a  debtor  now  obtains  a  full  discharge  of  all  his 
debts  due  by  him  at  the  time  cessio  is  applied  for,  and  his  estate 
is  distributed  among  his  creditors  by  a  trustee  practically  nomi- 
nated by  the  creditors  themselves.  Looking  to  the  spirit  of  the 
Acts  of  1880  and  1881  rather  than  the  precise  letter,  I  am  of 
opinion  that  the  process  of  cessio  is  now  competent  as  regtmls 
an  insolvent  Company,  as  well  as  regards  an  individual  debtor. 
I  have,  therefore,  adhered  to  the  interlocutor  appealed  against. 

For  pursuer— Mr,  A.  W.  Mylbs,  Forfar.    For  defenders — Mr.  Alexamdbb 
FfiBBHAK,  Forfar. 


No.  33. 

FORFAMUI&B. 

Ptn.— Ferjruson 

in  OgilTy's 
Sequestration. 


Dec  IR.  1884. 
Sheriff 


Petition — Mr.  William  Ferguson  in  Ogilvy's 

Sequestration. 

Bankruptcy — Judicial  Factor — Poivers  oj  Judicial  Factor 
under  Section  16  of  tfie  Bankruptcy  Act,  ISoO — 
Ueld  that  a  judicial  factor  had  exceeded  his  powers 
in  purchasing  cattle  to  consume*  the  straw  on  tlic 
bankrupt's  farm. 

In  awarding  sequestration  of  the  estates  of  Mr.  John 

Ogilvy,    farmer,    South    Gask,    near    Coupar-Angus,    the 

Sheriff-Substitute    (Robertson)    appointed    Mr.    William 

Fergusson,   farmer,   Pictsonhill,   Perth,   as  judicial   factor, 

in  terms  of  the  Bankruptcy  (Scotland)  Act,  1856,  section 

16,    "with    the   powers    necessary   for    the    preservation 

"  of  the  estate,  including  the  power  to  recover  debts  until 

**  a  trustee  should   be   confirmed    on   said   estates."      This 

appointment  was  made  on  12th  April,  1884,  and  in 
eonse(][uence  of  a  competition  for  the  office  of  trustee,  Mr. 
Ferguson  acted  as  judicial  factor  till  7th  July,  1884,  the 
date  on  which  a  trustee  was  confirmed.  The  judicial  factor 
thereafter  applied  to  the  Court  to  have  his  accounts 
approved  of,  and  for  delivery  of  his  bond  of  caution,  but 
this  has  been  refused.  The  subjoined  Interlocutor  and 
Note  fully  explain  the  case : — 

FoBPAR,  ISfA  December,  1884. — The  Sheriff-Substitute  havinj: 
heard  parties^  procurators  and  made  avizandum.  Finds  with 
reference  to  the  amended  statement  of  intromissions,  First)  That 
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the  purchase  of  the  cattle  therein  referred  to,  the  price  of  which   Fomamhim. 

is  stated  at  X408  Ts.  6d.  sterling,  was  an  act  wholly  outwith  the  ^*5L"oSi5?r* 

power  of  a  judicial  factor  in  a  sequestrated  estate,  and  that  the   8equettr»Son 

price  of  these  animals  cannot  be  charged  against  the  trustee  as    Dec.  is,  ism. 

representing  the  estate.     Second,  That  the  judicial  factor  cannot       sheriff 

be  allowed  to  charge  any  commission  on  manures  supplied  by     ^■■»™o"« 

himself  to  the  estate,  whether  as  a  manufacturer  or  as  an  agent. 

Third,  That  only  such  manures  can  be  charged  as  are  properly 

vouched.     Fourth,  That  the  judicial  factor's  fee  is  a  matter  fsdling 

within  the  discretion  of  the  creditors,  who  have  already  fixed  this 

at  the  sum  of  £10 ;  but,  in  respect  the  judicial  factor  has  been 

longer  in  office,  and  has  performed  more  work  connected  with 

the  estate  than  was  anticipated  when  this  fee  was  fixed,  owing 

to  the  litigation  that  preceded  the  election  of  a  trustee :  Remits 

back  to  the  creditors  to  reconsider  this  matter,  and  to  allow  the 

judicial  factor  such  further  sum  as  they  may  think  proper.     Fifth, 

That  the  judicial  factor  is  not  entitled  to  charge  interest  at  five  per 

cent  on  the  balance  due  to  him  from  15th  July  last,  seeing  he  could 

have  applied  immediately  after  the  termination  of  his  office  to 

hare  his  accounts  approved  of,  but  that  interest,  if  any,  should 

only  run  from  the  12th  day  of  November  last,  when  he  applied 

for  such  approval :    Finds,    however,    that   it   is   impossible   at 

present  to  fix  the  amount  or  the  rate  of  said  interest,  seeing  that 

the  balance  due  the  judicial  factor  is  not  yet  ascertained.     Sixth, 

That  untU  certain  claims  by  the  trustee  against  the  judicial  factor 

are  ascertained  or  disposed  of  by  arbitration  or  otherwise,  the 

motion  for  a  warrant  for  delivery  of  the  judicial  factor's  bond 

of  caution  cannot  be  granted;  therefor,  and  in  hoc  statUy  refuses 

said  motion.       Lastly,    Supersedes  further   consideration  of  the 

minute  No.   104  of  process  for  the  period  of  two  months  from 

this  date,  in  order  that  the  judicial  factor  may  of  new  amend 

his  statement  of  intromissions  in  accordance  with  the  findings 

in  this  interlocutor,  and  in  order  that  the  claims  by  the  trustee 

against  the  judicial  factor  may  be  adjusted  by  arbitration  or 

otherwise :  Repels  the  plea  of  niora  stated  by  the  judicial  factor 

in  his  second  plea-in-law,  and  finds  the  judicial  factor  liable  in 

the  expenses  of  this  discussion.  Alex.  Robertson. 

Note. —  A  judicial  factor  is  a  mere  manager.  His  duty  is  to 
preserve  the  estate  in  the  meantime,  and  his  powers  are  so 
described  in  his  appointment,  which  quotes  the  words  of  the  16th 
section  of  the  Bankruptcy  Sttitute.  In  the  present  case  the 
estate  consisted  of  a  farm,  so  that  the  judicial  factor's  duty  was 
to  preserve  the  farm  imtil  a  trustee  was  appointed.  Ordinary 
acts  of  management,  of  course,  he  must  do ;  the  payment  of  wages, 
the  preparation  of  the  soil,  the  purchase  and  application  of 
manures, — all  these  fall  within  his  province.  But  what  would 
be  thought  of  a  farm  manager  who  purchased  hundreds  of  poimds 
worth  of  cattle  without  consulting  his  constituent  ?  The  excuse 
urged  by  him  for  doing  this  is,  that  a  quantity  of  straw  which 
he  found  on  the  farm  might  be  made  into  manure,  otherwise 
it  reverted  to  the  landlord  by  the  lease.  This  is  not  a  sufficient 
excuse.  The  judicial  factor,  if  this  position  puzzled  him,  ought 
to  have  come  to  the  Court  for  special  powers.  Mr.  Bell  in  his 
Comm.  ii.,  301,  remarks — "  There  may  occur  questions  in  which 
"  recourse  to  the  Court  to  give  directions  relative  to  the  preserva- 
"tion  of  the  estate  may  be  proper  in  the  first  instance.      The 
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FomrABsmu. 
Pta.— Pergnaon 

in  OgllTT'B 

Sequestnuon. 
Dec.  18, 1884 


Sheriff 

BOBBKTBOH. 


''question  of  preservation  in  such  cases  may  come  to  be  com- 
"  plicated  with  something  of  speculative  advantage  or  loss,  which 
"  makes  the  resolution  to  be  formed  a  matter  of  great  diflSculty." 
Now,  assuming  this  question  of  the  straw  to  have  been  a  difficulty, 
it  was  clearly  the  duty  of  the  factor  to  apply  to  the  Court  before 
he  went  into  a  speculation  in  cattle ;  for  the  purchase  of  27  cattle 
was  a  speculation.  The  straw  would  certainly  be  turned  into 
manure ;  but  what  if  the  price  of  cattle  fell  ?  There  would  then 
be  a  dead  loss,  and  unfortunately  this  is  what  has  happened. 
It  would  be  a  disastrous  precedent  if  the  Court  sanctioned  such 
rash  conduct,  and  I  think  the  creditors  should  not  be  called  on 
to  bear  the  loss  caused  by  this  indiscretion.  It  would  have 
been  quite  easy  for  the  factor  to  have  come  to  terms  with  the 
landlord  about  this  straw.  The  trustee  did  so,  at  least,  without 
difficulty. 

I  cannot  help  also  alluding  to  the  singidar  want  of  tact  shown 
by  the  factor  in  supplying  manures  to  the  estate.  It  appears  he 
is  a  chemical  manure  manufacturer,  as  weU  as  a  practical  farmer, 
and  that  he  is  also  agent  for  the  sale  of  other  manures.  He  was 
appointed  judicial  factor  because  he  was  a  practical  farmer.  He 
has  taken  advantage  of  his  appointment  to  benefit  himself  as  a 
manure  manufacturer  and  agent.  Auctor  in  rem  sttam,  I  have 
accordingly  disallowed  his  commission. 

There  are  so  many  other  matters  depending  between  the  factor 
and  the  trustee  that  it  is  impossible  to  discharge  the  factor  or 
settle  his  accounts  at  present ;  and  until  these  matters  are  wound 
up  by  arbitration  or  ftirther  litigation,  I  cannot  grant  warrant  for 
the  delivery  of  his  bond  of  caution.  There  is,  first,  the  question  of 
the  rent  of  the  hill-pasture ;  second,  the  question  of  the  feed  of 
the  cattle,  the  price  of  which  I  have  disallowed ;  third,  the  claim 
of  damages  by  the  landlord  for  his  miscropping ;  and  fourth,  the 
expenses  in  the  action  by  the  trustee  against  the  factor  for  re- 
moval and  sale  of  the  cattle.  I  have,  therefore,  delayed  the 
consideration  of  the  factor's  accounts  and  the  balance  due  to  him 
for  two  months,  in  hopes  that  by  that  time  these  disputed  matters 
may  have  been  adjusted. 

There  has  been  no  mora  on  the  trustee's  part  in  timeously 
repudiating  the  cattle  purchased  by  the  factor.     The  trustee's 
appointment  was  confirmed  on  18th  July,  and  he  repudiated  the 
cattle  on  the  2nd  August, — ^that  is  to  say,  within  fifteen  days. 
Now,  considering  that  he  had  to  make  enquiries,  call  the  creditors 
together,  take  their  instructions,  and  visit  the  farm,  I  do  not  see 
that  any  unnecessary  time  was  lost.     Although  legal  proceedings 
were  not  taken  against  the  factor  till  the  24th  August,  he  had 
been  asked  to  remove  them  on  the  2nd,  and  he  refused.    When 
the  soundness  of  an  animal  is  disputed,  it  is  always  right  at  <mee 
to  repudiate  and  put  the  animal  into  neutral  custody,  and  a  delay 
of  fifteen  days  in  such  cases  would  probably  amount  to  mora^ 
But  here  there  was  no  question  of  that  sort.     The  cattle  did  not 
require  immediate  inspection  as  to  their  soundness.     The  question 
at  issue  wajs  not  of  that  nature  ;  it  was  a  question  of  law,  a  ques- 
tion as  to  the  power  of  the  factor  to  purchase.     I  was  asked  to 
allow  proof  that  the  trustee  had  mismanaged  these  cattle,  and  that 
they  had  deteriorated.     This  proof,  I  now  see,  is  irrelevant ;  the 
cattle  should  never  have  been  there,  and  the  factor,  by  refusing  to 
remove  them,  kept  them  there  at  his  own  risk.     I  have,  therefore, 
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diflchaiged  the  diet  of  proo^  and  pronounced  the  present  inter-  ^on^ 
locutor  instead.  A.  R.       Pto--7Sff«««« 

in  uniTTs 

An  appeal  was  taken  to  the  Court  of  Session  by  the  B«^af^"« 
judicial  factor  against  this  Interlocutor,  the  result  of  which  i>««.  w^^isst 
will  be  found  in  the  reports  of  Court  of  Session  Appeals.         romSSoii. 

For  the  judicial  factor — Watt  6c  G^sab,  Dundee.     For  the  trustee — 
Black  k  Wilson,  Kirriemuir. 


on. 


BOBUTBOV. 


Guthrie,  Craig,  Peter  &  Co.,  Pursv^rs ;  Brechin  Police    No.  34. 

Commissioners,  Deferidera.  poei amim. 

Onthrie,  Onlg 

Nuuance — Public  Sewer — Rivers  Pollution  Act,  Section  7 —  BreSito 'Police 
Pid>lie  Health  Act,  Section  77.— Held  that  where  the  Oommtorionen. 
liquids  issuing  from  a  paper  work,  which  are  chemically 
objectionable  and  likely  to  injure  sewage  or  vegetation, 
are  treated  so  that  the  resultant  fluid  is  harmless,  the 
defenders  are  boimd  to  receive  such  resultant  fluid  into 
the  public  sewer  of  the  burgh. 

This  was  an  action  at  the  instance  of  Messrs.  Guthrie, 

Craig,  Peter  &;  Co.,  paper  manufeu^turers,  Brechin,  against 

the  Brechin  Police  Commissioners,  to  have  the  defenders 

ordained  to  allow  the  pursuers  to  connect  their  water  with 
the  town  drain.  A  lengthy  proof  was  led,  and  the  Sherift- 
Substitute  (Robertson)  issued  the  following  Interlocutor 
and  Note: — 

Forfar,  ISth  December,  1884.— The  Sheriff-Substitute  having  Deajs^^isM. 
made  avizandum  with  the  proof,  productions,  and  whole  process :  sheriff 
rmds,  m  fact,  that  the  liquids  issuing  from  the  pursuers'  paper 
works  at  Brechin  which  are  chemically  objectionable  and  likely  to 
injure  sewage  or  vegetation  are  three  in  number — ^namely,  "  black 
boil,"  "  spent  bleach,"  and  "washings :"  Finds  that  when  these  three 
liquids  are  mixed  together  and  exposed  to  the  action  of  the  air 
in  settling  ponds  the  resultant  fluid  is  harmless,  and  such  as  the 
defenders  may  safely  allow  to  be  introduced  into  the  public  sewer 
of  Brechin  :  Finds  that  since  the  raising  of  the  present  action  the 
porsaers  have  produced  and  brought  under  the  notice  of  the 
defenders  a  plan,  which  forms  No.  36  of  process,  showing  how  they 
are  now  prepared  to  form  a  series  of  settling  ponds,  in  which  these 
three  liquids  will  be  thoroughly  mixed  and  settled  before  the 
defenders  will  be  called  upon  to  receive  the  resultant  fluid  into 
their  sewer:  Finds,  in  law,  and  under  a  sound  construction  of 
section  7  of  the  Rivers  Pollution  Act  and  section  77  of  the  Public 
Health  Act,  that  the  defenders  are  bound  to  receive  the  resultant 
fluid  issuing  from  said  settling  ponds  into  the  public  sewer  of 
Brechin;  remits  to  Thos.  Stevenson,  C.E.,  Edinburgh,  whom 
foiling,  to  Hugh  Littlejohn,  M.D.,  Edinburgh,  to  see  the  plan  No. 
36  of  process  carried  out  by  the  pursuers,  and  thereafter,  and  on 
completion  of  said  plan  to  the  satisfaction  of  the  reporter,  ordains 
the  defenders  to  allow  the  pursuers  to  discharge  the  resultant 
fluid  issuing  from  said  settling  ponds  into  the  public  sewer  of 
Brechin,  on  condition  of  the  pursuers  complying  with  the 
defenders'  regulations  as  to  the  mode  in  which  the  conmnmication 
between  the  puiBuers'  premises  and  the  public  sewer  is  to  be  made : 
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FouAUHiKi.  Finds  the  defenders  entitled  to  expenses  up  to  and  including  the 

®"*^  ^J***  ^^*  ^®^  ^^  proof  in  the  cause :    Finds  the  defenders  liable  in 

^Mhta  PoUce  expenses  from  and  after  that  date ;  Remits  to  the  Auditor  to  tax 

—  the  accounts  of  parties,  and  report  accordingly,  and  finds  each 

— L  party  liable  for  one-half  of  the  reporter's  fee,  and  decerns. 

SoBuxsov.  Alex.  Robertson. 

Note, — The  pursuers  are  ratepayers  in  the  town  of  Brechin,  and 
are  as  much  entitled  to  the  use  of  the  public  sewer  as  any  other 
members   of  that  community  —  always   provided  they  are   not 
seeking  to  introduce  "  any  liquid  which  would  prejudicially  affect 
"such  sewer  or  sewage  matter  conveyed  along  such  sewer."     In 
resisting  the .  pursuers'  demand  that  the  liquids  from  their  paper 
works  be  introduced  into  the  public  sewer,  the  defenders  must 
take  their  stand  upon  the  7th  section  of  the  Rivers  Pollution  Act, 
and  must  show  that  their  sewer  and  sewage  will  be  prejudicially 
affected  by  such  liquids.     The  question  becomes  one  for  chemical 
experts.      With  one  exception,  the  eminent  chemists  who  have 
been  examined  in  the  case  certify  that,  if  certain  precautionary 
measures  are  taken,  the  fluids  from  the  pursuers'  works  become 
innocuous,  and  may  be  safely  introduced  into  the  public  sewer. 
Their  unanimity  on  this  point  renders  any  detailed  anal^'sis  of  the 
evidence  unnecessary.     Dr.  Wallace,  of  Glasgow,  who  is  one  of 
defenders'  own  witnesses,  explains  how  the  caustic  soda  contained 
in  the  "black  boil,"  the  lime  contained  in  the  "spent  bleach," 
and  the  acid  contained  in  the  "  washings  "  neutralise  each  other 
when  they  are  mixed  together  and  exposed  to  atmospheric  influ- 
ences.    This  can  readily  be  done,  and  a  harmless  liquid  obtained, 
by  a  series  of  mixing  and  settling  ponds ;  and  the  plan  proposed  to 
be  carried  out  by  the  pursuers  Dr.  Wallace  considers  to  be  quite 
satisfactory.     The  fact  that  the  objectionable  liquids  must  first 
pass  into  these  settling  ponds,  and  there  be  neutralised  by  their 
chemical  action  on  each  other,  and  by  the  action  of  the  air  on 
them,  is  a  sufficient  safeguard  to  the  defenders.     The  safety  of  the 
sewer  is  not  made  to  depend  on  the  carefulness  of  the  pursuers' 
workpeople.     There  is  no  danger  of  that  sort.     It  is  put  out  of 
the  power  of  any  careless  workmen  to  flood  the  sewer  with  a 
poisonous  liquid.     The  only  access  to  the  sewer  will  be  after  these 
settling  ponds  have  done  their  work.     And  when  Dr.  Wallace  was 
under  examination  I  was  very  careful  to  bring  this  out.     I  think 
Dr.  Wallace's  evidence  is  conclusive,  backed  up  as  he  is  by  all  the 
pursuers'  own   chemical   witnesses.       These   include   the  public 
analyst  for  the  city  of  Edinburgh,  and  the  Professor  of  Chemistry 
in  Dundee    University  College.     In  considering   the  question  of 
expenses,  there  is  an  imfortunate  conflict  of  evidence  as  to  when 
the  pursuers'  plan  was  first  submitted  to  the  defenders.     I  think 
from  the  proof,  and  especially  from  the  evidence  of  Alexander 
Peter,   the   pursuers'   managing  partner,   that  this   plan  in  its 
entirety  was  not  produced  or  submitted  to  the  defenders'  con- 
sideration imtil  the  first  diet  of  proof  in  July.     A  plan  had  been 
shown  to  them  before  the  action  was  raised,  but  it  certainly  was 
not  the  completed,  matured  plan  No.  36.     This,  in  my  opinion, 
was  first  exhibited  at  the  proof  in  July.     I  find  no  trace  of  it 
prior  to  that  date  either  in  the  process  or  in  the  correspondence ; 
and  accordingly  I  have  given  the  defenders  expenses  up  to  that 
date,  as  I  think  they  were  justified  in  resisting  the  action  as  laid. 
The  proposal  in  the  pursuers'  condescendence  is  to  introduce  their 
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^"^  direct  into  the  sewer.     Now,  this  would  have  been  injurious  I'o"*""'**- 

to  the  sever  itself,  and  to  the  sewage  farm.     But  as  soon  as  the  ®°2*^'  ^^ 

pursuers  proposed  to  mix  and  set^e  their  fluids,  and  thus  to  be  ^^^£j"^ 
ftole  to  offer  a  harmless  resultant  fluid  to   the  defenders,  the         — 

TLTus'**  X)0C  18i  1884. 

position  was  changed,  aud  the  defenders  took  on  themselves  the        * — 
nsK  of  rejecting  such  a  scheme.     At  the  first  diet  of  proof  in  July     bobkrtsos. 
^  plan  was  submitted  to  them,  and,  after  careful  consideration 
of  it,  they  elected  to  go  on  with  the  litigation.     I  therefore  give 
expenses  to  the  pursuers  from  and  after  that  dat€.  A.  R. 

The  case  was  appealed  to  the  Court  of  Session. 

^ot  pQiBoere— Mr.  Chables  J.  Guthbib,  advocate,  Edinburgh ;  Mr. 
THOMAS  Thobnton,  Dundee ;  and  Mr.  Adam  W.  Mtlbb,  Forfar.  For 
jF^ere^Mr.  Chablbs  Soott  Dickson,  advocate,  Edinburgh  ;  Mr.  J.  P. 
JiTD,  Uundee;  and  Mr.  Wm.  Gobdon,  Forfar. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

William  Reid  and  Others  v.  Petercultee  Parochial        No.  35. 

Board.  aiibd««h8him. 

_  Beld,  Ac 

Reduction — Competency  in  Sheriff  Court — In  an  *^tion  pj^g^^gJjjJJi^ 
raised  to  have  it  declared  (1)  that  certain  resolutions  of  — 
a  Parochial  Board  were  null  and  void ;  (2)  that  certain  of 
the  inspector's  acts  were  wrongful,  unwarrantable,  and 
illegal ;  and  (3)  that  the  vote  tendered  by  a  mandatory 
for  a  Limited  Company  was  null  and  void,  held  that 
such  an  action  was  incompetent  in  the  Sheriff  Court  at 
common  law,  and  that  it  was  not  competent  under  the 
Sheriff  Court  Act  of  1877,  nor  under  the  88th  section 
of  the  Poor-Law  Act  of  1845. 

The  following  Interlocutor  and  Note  explain  the  circum- 
stances of  the  case : — 

Abbbdesn,  2nd  January^  1885. — Having  resumed  consideration     J»»-J»J^- 
of  this  cause,  dismisses  the  action  as  incompetent  in  the  Sheriff    ^xvISom!'^* 
Court,  and  decerns  :  Finds  the  pursuers  liable  in  expenses,  &c. 

J.  Dove  Wilson. 

Note, — This  action  is  directed,  firstly,  against  the  Parochial 
Board  of  Peterculter ;  secondly,  against  the  inspector ;  and  thirdly, 
against  an  individual,  Mr.  Johnston.  Against  the  Board  it  craves 
that  certain  of  their  resolutions  and  a  certain  appointment  they 
made  of  a  committee  be  declared  null  and  void.  Against  the  in- 
spector it  craves  that  certain  of  his  acts  be  declared  wrongful, 
unwarrantable,  and  illegal.  Against  Mr.  Johnston  it  craves  that 
a  Tote  which  he  gave  be  declared  null  and  void.  The  action  is 
either  one  of  declarator  or  reduction,  and  is  undoubtedly  incom- 
petent at  common  law  in  the  Sheriff  Court.  This  leaves  for  con- 
sideration whether  it  is  competent  under  any  statute.  Under  the 
Sheriff  Court  Act  of  1877  it  is  not  made  competent.  The  8th 
section  of  that  Act  authorises  declarators  only  in  the  case  of  a 
dispute  as  to  heritable  or  moveable  property  where  the  value  does 
not  eiceed  a  certain  amount.  No  property  of  any  kind  is  here  in 
dispute.  The  11th  section  of  the  Act  of  1877  is  the  only 
statutory  provision  of  general  applicability  having  any  bearing  on 
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ABBBDnnHiRx.  ^]jg  point   under  consideration.     But  while  that  section  gives  a 

V  PetemSter   P^^'^^  equivalent  to  reduction  in  certain  circumstances,  it  is  neces- 

p>rochiai  Board,  sary,  first  of  all,  to  havc  an  action  competent  in  the  Sheriff  Court 


Jan.  2, 1886. 

Sheriff  Dotb 
WiLBOR. 


before  it  can  come  into  force.  When  such  an  action  is  in  this 
Courtj  the  section  settles  that  it  need  not  be  delayed  or  sent  out 
again,  but  may  be  decided  without  any  necessity  for  bringing  an 
action  of  reduction  in  a  higher  Court, — objections  to  deeds  or  writ- 
ings founded  on  by  the  parties  being  decided  upon  exceptions 
taken  to  them.  The  section  is  merely  an  assistance  given  to  the 
Sheriff  in  order  that  actions  otherwise  competent  to  him  may  not 
be  impeded  in  their  course.  It  gives  him  no  jiirisdiction  in  any 
new  class  of  actions,  and  does  not  authorise  a  pure  and  simple 
action  of  reduction.  The  pursuers  maintained  that,  although  the 
action  might  not  be  competent  at  common  law,  or  under  the 
Sheriff  Court  Acts,  it  was  made  competent  by  section  88  of  the 
Poor-Law  Act  of  1845.  But  it  has  been  decided  that  that  pro- 
vision does  not  apply.  In  Thompson  v.  Inveresk  Parochial  Boards 
30th  Nov.  1871,  10  M.  178,  it  was  held  that  the  section  did 
not  apply  to  an  action  of  reduction  of  an  election,  and  the  same 
principle  would  apply  to  what  is  virtually  a  reduction  of  the 
Board's  resolutions  and  other  proceedings.  It  was  explained  in 
that  case,  and  the  words  of  the  enactment  abundantly  bear  out 
the  explanation,  that  the  provisions  applied  only  to  such  actions 
of  reparation  on  accoimt  of  irregularity  or  wrongful  proceedings 
done  in  the  execution  of  the  Poor-Law  Act  as  might  be  met  by  a 
tender  of  sufficient  amends.  The  present  is  not  an  action  for 
reparation  at  all.  In  the  course  of  the  debate,  the  pursuers 
offered  to  amend  their  petition  by  adding  a  conclusion  for  damages, 
but  this  offer  I  have  not  thought  it  right  to  sanction.  The  acts 
complained  of  are  not  such  as  could  have  caused  to  the  com- 
plainers  any  direct  pecuniary  loss ;  and  to  sustain  a  merely  formal 
conclusion  for  damages  in  order  to  give  this  Court  a  jurisdiction 
which  it  would  not  otherwise  have  had,  would  not  be  proper. 
Consideration  of  the  merits  of  this  action  being  excluded  from  this 
Court)  I  refrain  from  making  any  remark  upon  them,  except  that 
it  seems  to  me  that  the  complaint  made  against  the  inspector's 
proceedings  is  rather  a  matter  for  the  Board  of  Supervision,  under 
the  56th  section  of  the  Poor-Law  Act,  than  for  any  Court  of  law. 

J.  D.  W. 

For  pursuers — Mr.  David  8tswabt,  Aberdeen.  For  defenders — ^Hr.  J. 
8.  BuTCHABT  and  Mr.  Jambs  Milnb,  jun.  (Davidson  k.  GABDBif), 
Aberdeen. 


No.  36. 

Lahassshirb. 

Pta—Martln, 
Turner  ft  Co. 


SHERIFF  COURT  OF  LANARKSHIRE, 

Petition  for  Discharge — ^Martin,  Turner  &  Co. 

Bankruptcy — Discharge — Dividend  i  of  5«.  per  Pound, — Held 
that  the  fact  of  a  dividend  of  5s.  per  pound  not  having 
actually  been  paid  should  not  prevent  the  bankrupts 
from  obtaining  their  discharge,  when  there  are  funds  in 
existence  which  will  yield  a  dividend  of  that  amount. 

This  was  a  petition  for  discharge  by  the  individual 
partners  of  the  firm  of  Martin,  Turner  &  Co.,  who  had  carried 
on  business  ba  merchants  and  commission  agents  in  QIasgow 
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and  London,  and  under  the  style  or  firm  of  Martin,  Bryce  i^^""* 
k Co., at Batavia,  Sourabaya, Singapore,  Manilla,  and  Ho-Ho.  ^f^i^^ko^ 
The  petition  set  forth  that  the  company  and  the  partners  — 
thereof  were  sequestrated  on  7th  March,  1884;  that  six 
months  had  elapsed  since  the  date  of  the  first  deliverance 
in  the  sequestration;  that  they  had  now  got  the  concurrence 
to  the  petition  of  a  majority  in  number,  and  of  four-fifths 
in  value,  as  required  by  the  Bankruptcy  Acts ;  that  the 
trostee  had  reported  that  the  bankrupts  had  complied  with 
the  provisions  of  the  Bankruptcy  Statutes ;  that,  although 
5s.  in  the  pound  had  not  yet  been  paid,  this  had 
arisen  solely  from  the  unavoidable  delay  wnich  had  taken 
place  in  r^aJising  the  estates ;  and  in  these  circumstances 
they  craved  their  discharge  at  this  stage  under  the  seques- 
tration. The  Sheriff-Sul^titute  (Mxjrrat)  having  allowed 
a  proof  to  show  that  their  failure  to  pay  5s.  in  the  pound 
had  arisen  from  circumstances  for  which  the  bankrupts 
were  not  responsible,  issued  the  following  Interlocutor : — 

Glasgow,  23r>i  December ,  1884. — Having  heard  the  petitioners'  p^'''^"*- 
procurator,  and  advised  the  process,  Finds  (1)  that  the  bankrupts  sheriff  mui»at. 
are  partners  of  a  firm  who  were  sequestrated  on  7th  March,  1884: 
Finds  (2)  that  a  dividend  of  3s.  in  the  £  has  been  already  paid, 
and  there  remains  of  the  company  estate  in  the  hands  of  the 
trustee  enough  to  pay  Is.  lid.  more,  after  allowing  for  all  expenses: 
Finds  (3)  that  of  the  private  estates  of  the  partners  there  are 
fiinds  that  will  be  also  available  before  long,  but  of  which  the 
realisation  is  delayed,  partly  in  consequence  of  the  nature  of  the 
transactions,  and  partly  in  consequence  of  the  interests  of  a  life- 
rents being  involved,  from  which  funds  the  dividends  payable 
taken  together,  and  taken  with  that  paid  and  payable  out  of  the 
company  estate,  will  amount  in  all  to  a  dividend  of  between  6s. 
and  78.  in  the  £  on  all  the  liabilities :  Therefore  finds  on  the 
whole  case  that,  in  the  circumstances,  the  fact  that  the  bankrupts 
have  not  as  yet  paid  5s.  in  the  X  is  not  a  circumstance  for  which 
thej  can  justly  be  held  responsible :  Therefore  finds  the  bankrupt 
petitioners  entitled  to  their  discharge ;  but  before  granting  same, 
appoints  them  to  appear  and  make  declarations  in  terms  of  the 
statutes.  A.  Erskine  Murray. 

Note, — The  company  and  private  estates  and  dividends  fall  to 

be  slumped  together  in  considering  the  5s.  clause  of  the  Act,  and 

the  fact  that  the  dividend  has  not  yet  been  declared  should  not 

prevent  the  discharge  being  granted  when  the  funds  are  actually 

there  to  divide.  A.  E.  M. 

For  petitioners— Mr.  Maokskzib  (Wbioht,  Johnston,  Maokbnzib  & 
ArrKXN),  Glasgow. 


P.  C.  Hope  Verb,  Pursuer ;  Alexander  M'Intosh,  Defender.    No.  37. 

Ground  Oame  Acty  1880 — Person  honk  fide  employed  for  — 
reward. — ^A  farmer  contracted  with  a  trainer  of  sporting  SPfntoth.*' 
dogs  in  the  neighbourhood  to  kill  ground  game  on  his 
farm,  the  trainer  neither  to  pay  nor  be  paid,  but  to  keep 
what  he  killed,  giving  the  farmer  a  hare  or  rabbit  when 
asked.  Held  that  the  trainer  was  a  person  bond  fide 
employed  for  reward. 
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IiAIAMDHIKB. 


Hope  Vere  v, 
ITIntmh. 


By  the  Ground  Game  Act,  1880,  it  is  declared  that  every 

occupier  shall  have  the  right  to  kill  ground  game  under  the 

following  conditions: — (1)  That  the  occupier  himself  and 

one  other  person  authorised  in  writing  by  him  shall  be  the 

only  persons  entitled  to  kill  with  fire-arms ;  and  (2)  that  no 

person  shall  be  authorised  by  the  occupier,  except  members 

of  his  household  resident  on  the  land  in  his  occupation, 
persons  in  his  ordinary  service  on  such  land,  and  any  one 
other  person  bond  fide  employed  by  him  for  reward.  The 
petitioner  was  the  shooting  tenant  of  the  farm  of  Muirsland, 
and  the  respondent  was  a  trainer  of  sporting  dogs  residing 
in  the  neighbourhood,  who  had  the  written  authority  of  the 
agricultural  tenant  to  kill  ground  game.  He  neither  paid 
nor  was  paid,  but  kept  what  he  killed,  and  gave  the  farmer 
a  hare  or  rabbit  when  asked.  The  petitioner  sought  to 
interdict  him  on  the  ground,  intsr  alia,  that  he  was  not  a 
person  bond  fide  employed  for  reward.  The  Sheriff-Sub- 
stitute (Birnie)  refused  the  interdict,  and  the  Sherifl- 
Principal  (Clark)  adhered,  adding  the  following  Note: — 

What  the  Act  requires  is  that  a  party  who  is  not  a  dweller 

Sheriff  OLiai.   with  the  tenant,   if  allowed   to   shoot   groimd  game,    shall  be 

employed  for  a  reward.     It  does  not  state  that  that  reward  shall 

be   in   money;   on  the   contrary,  the   very  using  of  the  word 

"  reward  "  seems  to  indicate  that  any  consideration  of  a  hond  fide 

kind  will  be  sufficient.     In  the  present  case  the   right  of  the 

defender  to  retain  the  game  seems  to  be  sufficient  to  meet  the 

requirements  of  the  statute.     In  interpreting  this  statute,  which 

is  one  plainly  conceived  in  the  interests  of  tenants,  a  fair  and 

liberal  construction  must,  I  think,  be  adopted ;  the  boon  conceded 

by  the  Legislature  is  not   to  be  subjected  to  hypercritical  or 

judaical  interpretation.     (See  Steuart  v.  Murray^  13th  November, 

1882,  22  S.L.R.  87.) 

For   pnisner — Mr.    Smith,    Lanark.      For    defender— Mr.    Tbnwant, 
Lanark. 


Deo.  29. 1881 


No.  38. 

LAaASKSHIftB. 

M'LarenftOo. 
V.  O'Brien. 


Thomas  M'Laren  &  Co.,  Pursuers;  James  O'Brien, 

Defender. 

Agent  and  Principal — Ship-broker — Commission — Usage  of 
Trade, — Pursuers  not  having  been  the  direct  cause  of 
sale  of  a  ship,  held  not  entitled  to  commission. 

The  pursuers  were  ship-brokers  in  Glasgow,  and  the  defen- 
der was  a  ship-owner  and  merchant  there.  This  action  was 
for  £75  as  commission  on  the  sale  of  a  steamer  named  the 
"  Isabella  "  which  belonged  to  defender,  and  was  sold  by  him 
to  M.  Erquicia,  a  Spanish  merchant.  The  pursuers  averred 
that  they  were  employed  by  M.  Erquicia  to  negotiate  for 
the  purchase  of  a  steamer,  got  quotations  from  various  ship- 
owners, including  the  defender,  and  communicated  these, 
including  the  particulars  of  the  "  Isabella,''  to  M.  Erquicia ; 
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that,  in  consequence  of  their  introduction  and  action,  M.  i^»*^^""- 
Erquicia  effected  the  purchase ;  and  that,  by  the  custom  of  ''2oSitt?* 
the  shipping  trade,  they  were  entitled  to  a  commission  at  the 
rate  of  2  J  per  cent,  on  the  price.  The  defender  averred  that  he 
never  employed  the  pursuers  to  sell  the  vessel,  and  that  the 
sale  took  place  throi^h  the  agency  of  Mr.  Allan,  shipbuilder, 
Granton.     The  proof  showed  that  the  pursuers  had  on  one 
occasion  made  enquiry  at  defender's  office  as  to  whether  he 
would  sell  the  "  Isabella,"  and  at  what  price,  but  defender 
was    not  present.      They   did    not    correspond   with    M. 
Erquicia,    out    Mr.   Boustead,   ship-broker,    Glasgow,    got 
information  from  pursuers,  corresponded  with  Erquicia,  and 
brought  under  his  notice  the  "Isabella,"  stating  that  it 
belonged  to  pursuers.     Boustead  and   Erquicia  nad  had 
former  transactions.     At  the  same  time  as  this  correspon- 
dence was  going  on,  Mr.  Allan,  who  had  built  the  "  Isabella," 
and  had  also  built  a  former  steamer  for  M.  Erquicia,  having 
learned  of  M.  Erquicia*s  presence  in  this  country,  asked 
defender  on  what  terms  he  would  sell  the  "  Isabella,"  and 
getting  information  on  this  point,  put  himself  into  commu- 
nication with  M.  Erquicia.     The  latter  arranged  to  come 
from  London  to  Edinburgh  to  see  certain  vessels  which  Mr. 
Allan  had  brought  under  his  notice.     He  arrived  on  the 
morning  of  the  4th  October,  1883,  and  was  met  by  Mr.  Allan 
at  the  station.    Boustead,  who  had  learned  of  M.  Erquicia's 
intended  visit,  was  also  waiting  for  him,  but  had  no  appoint- 
ment with  him.     Erquicia  refused  to  have  any  negotiation 
with  Boustead  until  he  had  seen  the  vessels  which  Mr. 
Allan  had  arranged  to  show  him.    These  consisted  of  two 
ships  in  course  of  construction,  and  the  "  Isabella."     After 
examination   of    the    ships    imder    construction,   Erquicia 
decided  that  they  would  not  suit,  as  he  wished  a  steamer 
ready  for  work,  and  he  and  Mr.  Allan  went  through  to 
Glasgow,  met  Mr.  O'Brien,  examined  the  "  Isabella,*    and 
agreed  to  purchase  her  for  £3000.    During  all  this  time 
pursuers  never  brought  imder  defender's  notice  the  negotia- 
tions or  correspondence  that  were  going  on  with  Erquicia, 
or  that  they  had  mentioned  the  ship  to  him,  or  any  other 
inquirers. 

f  Authorities.— i/<»M  y.  Ounliffe  4*  Jhmlop,  2  R.  667  ;  White  v.  Mnnro, 
3  R.  1011 ;  Walker^  Donald  ^  Co,  y.  BirreU,  11  R.  369  ;  Russell 
on  Agency,  p.  130 ;  Oreen  v.  Bartlett,  32  L.J.  C.P.  261 ;  ManuU 
Y.  Clements,  L.R.  9,  C.P.  139 ;  WUkinson  y.  Alston,  48  L.J.  E.B. 
733 ;  Cunard  y.  Van  Oppen,  1  F.  &  F.  716.] 

The  Sheriff-Substitute  (Guthrie),  after  hearing  proof, 
decided  in  favour  of  the  defender.  The  following  is  his 
Interlocutor  and  Note : — 

Glasgow,  18tA  June^  1884. — Declares  the  proof  closed,  and  hav-    Juneis,  issc 
iug  heard  parties'  procurators  :  Finds  that  the  pursuers  have  not  sherifrouTHKii. 
proved  that  the  sale  of  the  steamer  "  Isabella  "  in  October  1883 
by  the  defender  to  M.  Erquicia  was  effected  by  the  introduction 
or  agency  of  the  pursuers  as  brokers :   Therefore  assoilzies  the 
defender,  and  decerns  :  Finds  the  defender  entitled  to  expenses,  d:c. 

W.  GUTHRIB. 


Jane  18.  I88i. 
Sheriff  Gut  HsiB. 


66  SHERIFF  COURT  REPORTS. 

hAXAMMMBiMM,  NoU, — It  wouM  bo  unTeasoiiable  to  interpret  the  custom  of 
M'Lu:ra&oo.  trade  on  which  the  pursuers  found  as  meaning  that,  whenever  a 
broker  mentions  a  ship  to  a  person  who  afterwards  buys  it,  he  Lb 
entitled  to  receive  a  conmiission  from  the  seller.  It  is  true  that 
commission  has  been  recovered  in  cases  where  the  broker  has  done 
little  more,  or  no  more,  than  introduce  the  buyer  and  seller,  and 
where  the  bargain  has  really  been  negotiated  and  concluded  by 
the  parties  themselves  or  by  another  broker.  But  in  all  such 
cases  it  has,  I  think,  been  possible  to  say  that  the  broker's  intro- 
duction was  the  cause  of  the  subsequent  contract — that  without  it 
the  contract  would  not  have  been  effected.  It  is  a  jury  question  in 
each  case  whether  the  introduction  of  the  broker  claiming  oonmussion 
was  really  connected  with  the  sale  in  the  relation  of  cause  to  effect ; 
and  the  reason  why  the  custom  of  trade  is  frequently  stated  in 
the  very  wide  terms  to  which  I  have  referred  seems  to  be  simply 
this,  that  when  the  parties  to  such  a  contract  have  at  first  been 
brought  together  by  one  whose  business  it  is  to  bring  about  such 
contracts,  it  is  most  reasonable  to  infer  that  his  introduction  was 
the  first  step  towards  the  sale,  and  that  the  seller  accepting  the 
introduction  without  any  disclaimer  or  reservation  accepted  the 
customary  obligation  to  pay  conmiission.  On  the  other  hand,  it 
would  obviously  be  unfair  to  impose  upon  the  seller  such  an 
obligation  in  favour  of  every  officious  broker  who  mentions  his 
ship  to  an  enquiring  purchaser,  especially  if  the  sale  should 
eventually  result  through  another  who  has  an  equal  or  superior 
claim  to  the  merit  of  effecting  the  sale.  In  this  case  there  is  no 
doubt  that  Mr.  Boustead,  with  whom,  for  the  purpose  of  this  action, 
the  pursuers  are  identified,  was  extremely  anxious  to  be  the  means 
of  effecting  a  contract  of  sale  between  the  defender  and  M. 
Erquicia,  who  wanted  a  steamer  such  as  the  "  Isabella,"  and  we 
find  him  in  correspondence  with  that  gentleman  as  soon  as  he 
arrived  in  England  in  the  latter  part  of  September.  But  two  facts 
must  be  kept  in  mind.  M.  Erquicia  was  quite  as  early  in 
communication  on  the  same  subject  with  Mr.  Allan,  the  buUder  of 
the  "  Isabella,"  who  informed  him  that  he  had  two  vessels  such  as 
he  wanted — one  on  the  stocks  and  the  other  afloat.  The  latter 
was  the  "  Isabella,"  as  to  which  Allan  had  communicated  with  the 
defender,  and  learned  that  he  was  willing  to  sell  her  on  certain 
terms.  The  other  fact  is  that,  while  Messrs.  McLaren  <&  Co.  had 
got  a  price  for  the  "  Isabella,"  named  by  the  defender  or  his  clerk, 
that  price  was  much  too  high  for  M.  Erquicia,  who  on  the  28th  of 
September  intimated  very  plainly  to  Mr.  Boustead  that  he  would 
not  deal  on  his  terms.  'Hius  both  Mr.  Allan  and  Mr.  Boustead  had 
the  "  Isabella"  in  view  for  M.  Erquicia,  who  was  treating  with  both ; 
but  Mr.  Allan  was  evidently  much  more  in  the  confidence  of  the 
defender  than  the  pursuers,  who  indeed  were  not  his  agents  in  any 
sense,  but  as  brokers  pressing  themselves  on  him  for  the  purpose 
of  earning  a  commission.  In  this  state  of  matters  the  parties 
meet  on  the  4th  of  October  in  Edinburgh,  when  M.  Erquicia 
explicitly  tells  Mr.  Boustead  that  he  will  first  look  at  Mr.  Allans 
ship  on  the  stocks.  It  is  probable  that  Mr.  Boustead  at  that 
interview  was  the  first  to  name  the  "Isabella"  to  M.  Erquicia. 
But  it  is  quite  certain  that  Mr.  Allan  had  already  communicated 
with  the  defender  and  obtained  his  views  as  to  selling  her,  and 
indeed  his  authority  to  sell  her.  I  think  it  is  also  certain, 
although  he  may  have  temporised  with  his  friend  Mr.  Boustead, 
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that  the  foreigner  preferred  to  deal  with  Mr.  Allan,  whom  he  had  i^^Mf""- 
come  to  Edinburgh  to  see,  and  with  whom  alone  he  had  made  an  ^*^^^J^' 
appointment  The  same  day,  after  inspecting  Mr.  Allan's  un-  j„„^"^i884^ 
fimshed  ship,  he  goes  to  Glasgow,  and  buys  the  "  Isabella  "  through  gj^^-g^^^ 
Mr.  Allan,  Mr.  Boustead  haying  no  hand  in  the  dealing.  All  the 
circumstances  appear  to  me  very  clearly  to  shew  that,  if  Mr. 
Boustead  had  never  seen  M.  Erquicia,  or  had  never  mentioned  the 
"Isabella''  to  him,  the  sale  would  have  been  effected  through  the 
interrention  of  Mr.  Allan.  It  is  suggested  that  the  defender, 
Allan,  and  Erquicia  laid  their  heads  together  to  do  the  pursuers 
or  Boustead  out  of  their  commission.  I  have  no  doubt  that  the 
defender  did  not  want  to  pay  commission,  and  he  seems,  probably 
for  that  reason,  to  have  been  very  retiring  in  all  his  intercourse 
with  the  pursuers.  But  there  is  no  evidence  to  support  the 
suggestion  that  there  was  conspiracy  to  deprive  the  pursuers 
or  Boustead  of  a  commission  which  they  had  earned.  There  was, 
perhaps,  at  one  period,  a  desire  on  Allan's  part  to  prevent  them 
from  earning  a  commission,  but  it  seems  to  me  sufficiently  proved 
that  Allan  had  brought  the  "  Isabella "  (though  not  by  name) 
before  the  future  purchaser  at  quite  as  early  a  date  as  Boustead ; 
that  he  had  throughout  ample  power  from  the  owner,  and  fuller 
information  than  the  pursuers  ever  had ;  while  the  competing 
party  had  no  special  powers  from  the  owner,  and  was  able  to  give, 
and  did  give,  the  owner  no  advantages  of  introduction,  information, 
or  assistance  which  he  was  not  already  sure  to  receive  from  Mr. 
Allan,  and  which  he  did  receive  from  him.  In  these  circumstances, 
it  is  impossible,  in  my  opinion,  to  sustain  the  pursuers'  claim. 

W.  G. 

The  pursuers  appealed  to  the  Sheriff-Principal  (Clark), 

who  adhered  to  this  judgment.     The  following  is  his  Inter- 
locutor and  Note : — 

Glasgow,  6th  January,  1 885. — Having  heard  parties'  procurators,     J»"-^8«. 
and  considered  the  evidence  and  whole  cause:  For  the  reasons   BhertffCLAEs. 
assigned  by  the  Sheriff-Substitute  adheres  to  the   Interlocutor 
app^ed  against :  Finds  the  appellants  liable  in  the  expenses  of 
the  Appeal :  and  decerns.  F.  W.  Clabk. 

Ifote. — This  case  was  very  exhaustively  debated  on  both  sides, 
and  I  have  since  carefully  considered  the  proof,  but  without  seeing 
any  good  reason  to  disturb  the  conclusion  at  which  the  Sheriff- 
Substitute  has  arrived.  The  point  to  be  determined  is  whether 
the  pursuers  had,  as  brokers,  earned  their  commission  from  the  defen- 
der by  bringing  about  the  sale  of  his  vessel  to  M.  Erquicia.  This  is 
very  much  a  question  of  fact,  though,  in  determining  it,  regard 
should  be  had  to  the  views  expressed  by  the  judges  of  the  Supreme 
Court  in  dealing  with  questions  of  a  similar  kind.  In  the  present 
case  the  following  propositions  appear  to  me  to  be  of  importance, 
and  to  be  established  on  the  proof: — The  pursuers  were  not 
employed  by  the  defender.  The  pursuers  did  not  introduce  the 
defender  and  M.  Erquicia — ^that  is,  the  seller  and  the  purchaser. 
The  sale  was  not  effected  by  or  through  the  pursuers ;  in  other 
words,  nothing  that  they  did  could  be  described  as  the  vera  causa 
of  the  sale.  A  perusal  of  the  proof  will,  I  think,  establish  these 
propositions  beyond  all  doubt.  But  if  that  be  so,  it  is  inmiaterial 
that  the  pursuers  may  have,  through  Boustead,  immixed  themselves 
in  some  d^ree  with  the  negotiations  that  eventuated  in  the  sale. 
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laxaijc&hiu.   Their  interference  would  seem  to  have  been  ultroneous.     The  sale 

M'LwwJLCo.   would,  for  all  we  can  see,  have  taken  place  whether  they  had  or 

had  not  interposed ;  and  probably  all  the  more  readily,  if  they  had 

stood  clear  of  the  matter.     If  I  am  sound  in  this  construction  of 

the  evidence,  it  is  impossible  to  maintain  that  the  pursuers  earned 

commission,  in  however  loose  or  comprehensive  a  scale  that  phrase 

may  sometimes  be  employed.  F.  W.  C. 

For  porsaers — M  ACL  at,  Murbat  &  Spens,  Glasgow.    For  defender— 
Cabbuthbbs  k.  Gbmmill,  Glasgow. 


Jan.  6, 1886. 
Sheriff  Clauc. 


No.  39.     Charles  Sasso,  Pursuer;  Robb,  Moore  &  Co.,  Defendei^s. 

LAXAEKSHimB. 

saMolBobb.  Ship--'' Cash  orders"— Act  of  ISSO.— Held  that   a   "cash 

Moore  ft  Co.  *  order  "  authorising  payment  of  part  of  a  seaman's  wages 

after  he  had  gone  to  sea,  for  goods  supplied  before 
sailing,  was  struck  at  by  the  Seamen's  Wages  Act  of 
1880,  and  could  not  be  sued  upon. 

This  was  an  action  in  which   Charles  Sasso,  outfitter, 

Broomielaw,  sued   Messrs.   Robb,  Moore  &   Co.,  shipping 

agents,    for    payment  of  £8   10s.,  being  the   amount  of 

two  cash  orders  paid  to  seamen  belonging  to  the 
*  Chaihuini '  (managed  in  Glasgow  by  the  defenders),  which 
sailed  from  Greenock  on  3rd  December  last.  In  the  stmi- 
mons  it  was  stated  that  both  orders  were  granted  for  the 
purchase  of  clothes,  furnishings,  &c.,  which  were  supplied  to 
the  seamen  by  the  pursuer  at  the  request  of  the  captain  of 
the  vessel.     In  giving  his  decision, 

jan.j^886.  Sheriff  Spbns  said  the  action  was  laid  solely  on  what  were 
Sheriff spiss.  called  "cash  orders;"  it  was  not  founded  on  the  money 
being  for  the  supply  of  necessaries  for  the  ship.  That  being 
so,  the  question  arose  whether  or  not  these  "advance  notes" 
or  "cash  orders"  were  struck  at  by  the  Act  to  amend  the  law 
relative  to  the  payment  of  Seamen's  Wages,  passed  in  1880.  In 
the  first  sub-section  of  the  second  section  of  that  Act,  it  was  set 
forth  that,  "after  the  1st  day  of  August,  1881,  any  docimient 
"  authorising  or  promising,  or  purporting  to  authorise  or  promise, 
"  the  payment  of  money  on  account  of  a  seaman's  wages  condition- 
"  ally  on  his  going  to  sea  from  any  port  in  the  United  Kingdom, 
"  and  made  before  these  wages  have  been  earned,  shall  be  void." 
The  document  on  which  this  claim  rested  was  in  these  terms : — 
"Please  pay  bearer  the  sum  of  £4  5s.,  for  value  received  by 

" ,  seaman,  shipped  on  the  s.s.  Chaihuini,  three 

"  days  after  the  ship  sails  from  the  Tail  of  the  Bank."  Signed  by 
the  captain  of  the  ship  and  the  seaman.  The  contention  in  this 
case,  his  Lordship  understood,  was  that  the  above  docimient  was 
not  struck  at  by  the  Act  because  the  obligation  was  not  con- 
ditional on  the  seaman  going  to  sea;  but  the  plain  meaning  of 
it  was  that  the  captain  and  seaman  had  signed  away  the  latter's 
wages,  and  the  intention  of  the  clause  he  had  quoted  was  to 
prevent  such  documents  being  binding  to  any  extent  whatever. 
The  document  practically  was  a  seaman's  advance  note,  and  that 
was  decidedly  struck  at  by  the  Act.     To  hold  otherwise  would  be 
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to  allow  the  Act  to  be  nugatory  by  permitting  colourable  evasions  Ijahabmhikb. 

of  its  provisions.     His  Lordship,  therefore,  held  that  the  money  ^JSiSJfoa' 

claimed  could  not  be  sued  for,  ,    t-... 

Jul  7i  1885i 

For  pursuer— Mr.  T.  T.  Stout,  Olaseow.     For  defenders-— Mr.  Robkbt  ^^rrr 

BIBD,  Glasgow.  Sheriff  SfMS. 


Cassels  (Inspector  of  Lanark),  Pursuer;  Scott  (Inspector     No.  40. 
of  Lesmahagow),  and  SoMEBViLLE  (Inspector  of  Carstairs),  lahawwhibi. 

T)fi  ififn  /7» ) '»  CMaelB  v.  Soott 

Pauper — Residential  Settlevient — A  man  of  weak  mind,  but 
not  a  lunatic  or  idiot,  held  to  have  acquired  a  residential 
settlement  in  a  parish  where  he  had  been  boarded  at  the 
expense  of  his  brothers  and  sister. 

Qnestion. — Whether  a  lunatic  who,  while  residing  with  his 
mother  after  his  father's  death,  had  lost  his  father's 
residential  settlement,  and  for  the  first  time  became 
chargeable  some  years  after  his  mother's  death,  had  a 
settlement  in  his  own  birth  parish,  or  his  father's  birth 
parish,  or  his  mother's  birth  parish,  which  at  her  death 
was  the  parish  of  her  settlement  ? 

The  fa^ts  appear  from  the  following  Interlocutor  and 
Note: — 

Lanark,  %th  January,  1886. — Having  heard  parties'  procurators,  Jm.  a,  188&. 
and  seen  the  pauper,  and  made  avizandum:  Finds  in  fact  (1)  sheriff Bimu. 
that  said  pauper,  William  Dalziel,  became  chargeable  to  the 
parish  of  Lanark  on  14th  March,  1884,  having  then  no  residen- 
tial settlement  in  that  parish,  and  that  the  pursuer,  as  Inspector 
of  the  parish,  had  at  the  date  of  the  petition  expended  the  sum  of 
£5  16s.  for  his  relief;  (2)  that  he  was  bom  in  the  parish  of 
Carstairs  in  1835 ;  that  his  father  died  there  in  1851,  having  at 
the  time  of  his  death  a  residential  settlement  in  the  parish ;  that 
his  mother  resided  there  until  Whitsunday  1859,  and  thereafter 
in  Lanark  and  Lesmahagow  until  her  death  in  August  1863 ; 
that  the  pauper  resided  with  his  father  and  mother  during  their 
lives,  being  15  years  of  age  at  the  death  of  the  former,  and  27  at 
the  death  of  the  latter;  that  after  his  mother's  death  he  was 
boarded  in  Crawfordjohn  and  Lanark,  and  for  at  least  twelve  years 
prior  to  Jime,  1880,  in  Lesmahagow,  and  that  from  this  last  date 
he  resided  with  a  brother  in  Lanark  until  removed  to  the  poor- 
house  ;  (3)  that  he  is  physically  strong,  but  has  been  from  infancy 
weak  in  mind;  that  he  is  not  a  lunatic  or  idiot;  that  he  can 
deliver  messages  and  do  simple  labourer's  work  under  supervision ; 
that  he  can  read  very  imperfectly,  cannot  write,  and  knows 
nothing  of  arithmetic ;  that  he  has  never  earned  wages,  and  that 
such  work  as  ho  has  been  able  to  do  was  not  taken  into  account  in 
fixing  his  board ;  that  he  has  had  no  means  of  his  own,  and  that 
his  board  has  been  paid  by  his  family ;  (4)  that  in  this  action  the 
Inspector  of  Lanark  sues  the  Inspectors  of  Lesmahagow  and  Car- 
stairs  for  repayment  of  the  sums  paid  at  the  date  of  the  petition, 
and  relief  from  all  further  sums  he  may  have  to  pay :  Finds  in 
law  that  said  pauper  was  capable  of  acquiring,  and  did  acquire,  a 
residential  settlement  in  Lesmahagow,  and  that  he  has  not  lost  it 
by  absence :    Therefore,   decerns   against  the   defender,  George 


Jan.  8. 188& 
Sheriff  Bixirii. 
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Scott,  the  Inspector  of  Lesmahagow,  as  craved  for  payment  of  £5 
SS^mwmL  ^^®*  sterling,  with  interest  as  craved;  and  also  for  relief:  And  in 
respect  there  is  no  evidence  that  the  pursuer  has  made  any  further 
advances  since  the  date  of  the  petition,  refuses  the  second  alterna- 
tive prayer:  Assoilzies  the  defender,  Samuel  Jack  SomerviUe, 
Inspector  of  Carstairs  :  Finds  the  pursuer  liable  to  him  in  expenses: 
Finds  the  defender,  the  said  George  Scott,  liable  to  the  piusuer 
in  expenses,  including  therein  those  found  due  by  the  pursuer  to  the 
said  defender,  Samuel  Jack  Somerville  :  Remits  the  accounts  to 
the  Auditor  to  tax  and  report,  and  decerns.         J.  B.  L.  Birkib. 

Hote, — The  pauper  is  about  forty-nine  years  of  age.  He  was 
bom  in  Carstairs,  where  his  father  w^as  a  farmer,  and  where  at 
the  time  of  his  death,  in  1851,  he  had  a  residential  settlement 
He  and  his  mother  continued  to  reside  in  Carstairs  until  Whit- 
sunday 1859,  and  then  went  first  to  Mousemill  in  Lanark,  and 
afterwards  to  Kirkfieldbank  in  Lesmahagow,  in  which  latter  place 
she  died  in  1863.  After  her  death  he  was  boarded  for  a  tune 
in  Crawfordjohn  and  Lanark,  and  for  at  least  12  years  prior  to 
June  1880  in  Lesmahagow.  He  then  returned  to  Lanark  and 
resided  with  a  brother  for  nearly  four  years,  when  for  the  first 
time  he  received  parochial  relief.  He  has  since  been  removed 
to  the  poorhouse.  His  father  is  said  to  have  been  bom  in 
Cambusnethan,  and  his  mother  was  admittedly  bom  in  Lanark. 

The  parish  of  his  birth  is  thus  Carstairs,  which  was  also  the 
parish  of  his  father's  residential  settlement.  The  parish  of  his 
mother's  settlement  at  her  death  was  her  birth  parish  of  Lanark, 
she  having  lost  her  husband's  settlement  and  acquired  no  residen- 
tial settlement  of  her  own,  and  the  parish  of  the  pauper's  residen- 
tial settlement,  if  he  was  capable  of  acquiring  such  a  settlement, 
is  Lesmahagow. 

He  is  physically  strong,  but  he  has  been  from  infancy  of 
weak  mind.  He  is  now  much  as  he  has  been  for  many  years, 
— Mr.  Cassels  thinking  him  a  little  better,  and  Mr.  White- 
field  a  little  worse ;  and  the  evidence  is  this — ^Mr.  Whitefield,  the 
governor  of  the  poorhouse,  who  has  known  him  for  the  last  sixteen 
or  seventeen  years,  says  he  is  able  enough  to  take  care  of  himself 
in  so  far  as  going  about ;  he  pulls  weeds  in  the  garden,  and  works 
well  enough  if  anybody  is  with  him  to  pay  particular  attention 
to  him.  One  can  scarcely  know  what  he  reads,  and  Mr.  Whitefield 
never  tried  him  in  arithmetic.  He  is  not  very  cross  tempered,  and 
there  is  no  cause  to  complain  of  his  habits.  He  knows  the  value 
of  a  penny.  Mr.  Whitefield  does  not  think  him  able  to  do  work 
without  supervision  or  to  maintain  himself  with  supervision.  Dr. 
Gray,  the  medical  ofi&cer  of  the  poorhouse,  says  he  is  a  weak- 
minded  man,  but  far  from  being  a  lunatic.  Mr.  James  Dalziel, 
his  brother,  says  he  could  do  a  little  on  the  farm  if  one  was 
superintending  him.  He  did  any  message  required,  and  worked 
a  little  in  the  garden.  He  was  kept  at  school  longer  than  the 
rest  of  the  family,  but  could  read  very  little,  and  could  never 
write  or  work  sums  in  arithmetic.  He  could  have  done  some- 
thing if  placed  imder  supervision,  but  it  is  questionable,  although 
taken  charge  o^  if  he  could  have  earned  enough  to  have  maintained 
himself.  Mr.  Dalziel  does  not  know  of  his  ever  working  for  a 
shilling  in  his  life.  Mr.  Thomson,  with  whom  he  was  boarded  for 
several  years  in  Lesmahagow,  says  he  worked  very  little.  It  was 
very  litUe,  and  very  imperfect,  without  some  one  just  guiding  him 


SHERIFF  COURT  REPORTS.  71 

close  at  hand.     He  worked  now  and  again — never  regularly.     Mr.  i«a»a»oh»i. 
Thomson  was  a  builder,  and  he  sometimes  went  with  him  to  do  ^SSI^menSiui 
a  little  labourer's  work,  and  partly  in  consequence  of  his  board         "Tibu. 
not  being  regularly  paid.     He  tried  to  mix  lime.     He  could  not         — ^ 
steady  himself  going  up  a  scaffold,  and  could  not  carry  up  the 
lime.     He  could  do  with  a  hand-barrow  with  a  steady  man,  but 
could  not  come  down  alone.     He  sometimes  tried  to  dig  in  the 
garden,  but  just  spoiled  it.     He  went  messages  occasionally,  and 
in  the  case  of  some  simple  articles  he  might  be  entrusted  with 
money  to  pay  for  them.     Mr.  Thomson  could  not  say  he  was 
uncleanly  in  his  habits.     If  he  had  been  trained  from  his  infancy, 
he   could   not   tell   what    he   might  have   been  able  to  do  at 
labourer's  work.     He  does  not  think  he  could  have  maintained 
himself.     Except  perhaps  a  day  or  two  at  a  time,  when  he  could 
have  trusted  him  with  a  man  to  carry  a  hand-barrow,  he  could 
not  have  given  him  any  wages  at  all.     The  remaining  evidence 
is  to  the  same  effect. 

In  these  circumstances,  the  question  arises  if  he  was  capable  of 
acquiring  a  residential  settlement,  and  it  seems  to  me  that  he  was. 

It  has  long  been  settled  that  a  lunatic  cannot  do  so,  on  the 
ground  that  he  has  not  sufficient  mind  to  fix  his  own  residence, 
or  capacity  actively  to  acquire  a  civil  right  {Melville  v.  Flockhart^ 
1857,  20  D.  346— Lord  Deas ;  GenUes  v.  Beattie,  1880,  P.L.M. 
vol.  8  N.S.  478— Sheriff  Guthrie ;  Caldwell  v.  Dempster,  1883, 
10  R  1263 — Lord  Fraser,  1271).  But  as  regards  parties  weak- 
minded  but  not  lunatics,  every  case  depends  on  its  own  circum- 
stances.     (  Watt  v.  Hannah,  1857,  20  D.  342— Lord  Deas). 

I  was  not  referred  to  any  case  where  it  was  directly  held  that 
a  person  not  a  lunatic  was  incapable  of  acquiring  a  settlement,  but 
there  are  cases  which  throw  fight  on  the  point.  In  Hopkins  v. 
Ironside,  1865,  3  Macph.  424,  a  congenital  idiot  whose  father's 
settlement  could  not  be  discovered,  was  held  not  entitled  to  her 
own  birth  settlement.  In  Lawson  v.  GunTi,  1876,  4  R.  151,  a 
woman  not  a  congenital  idiot,  but  who  from  her  early  years  had 
been  imbecile  and  unable  to  do  anything  for  her  support,  took  her 
father's  settlement  when  she  became  a  pauper  two  years  after  his 
death.  In  Keay  v.  Stewart,  1858,  21  D.  89,  a  father's  birth 
parish  was  held  liable  for  the  support  of  his  daughter,  who  had 
been  from  infancy  imbecile  and  incapable  of  supporting  herself. 

On  the  other  hand,  in  Heritors  of  Haddington  v.  Heritors  of 
Dunbar,  1837,  16  S.  268,  a  woman  subject  to  occasional  fits  of 
great  violence,  who  could  not  be  trusted  out  of  sight  of  her  friends, 
but  was  able  to  do  out-door  work  and  earn  wages,  was  held  to  have 
acquired  a  settlement.  In  Walker  v.  Russell,  1870,  8  Macph. 
893,  a  woman  of  weak  intellect  who  travelled  the  coimtry  with 
her  mother  as  a  hawker,  was  held  to  have  been  forisfamiliated. 
In  Watson  v.  Cra^  d:  Macdonald,  1878,  6  R  202,  a  woman  deaf 
and  dumb,  of  low  intelligence  and  peciiliar  temper,  who  imderstood 
the  deaf  and  dumb  language,  and  was  able  to  do  some  simple 
kinds  of  household  work,  was  held  capable  of  acquiring  a  settle- 
ment In  Gentles  v.  Beattie,  1880,  P.L.M.  vol.  8  N.S.  478,  a 
man  of  weak  mind  who  had  worked  for  his  livelihood  imder  the 
care  of  an  uncle,  was  held  by  Sheriff  Guthrie  to  have  acquired  a 
settlement;  and  in  Scott  v.  Gardner,  1881,  P.L.M.  vol.  10  N.S. 
149,  a  woman  who  had  suffered  from  severe  attacks  of  fever  when 
a  child,  which  left  her  much  weak-minded,  but  who  ajssisted  her 
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Jan.  8, 1886. 
Sheriff  Bibhii. 


mother  in  washing  and  was  able  to  do  some  household  work  under 
SrSme^^i  the  eye  of  her  mother,  was  held  by  Lord  Adam  capable  of  acquiring 
a  settlement.     See  also  Milne  v.  Boss,  1883,  11  R.  273. 

In  none  of  these  latter  cases  could  the  pauper  have  probably 
obtained  an  engagement  or  earned  sufficient  to  maintain  himself, 
and  in  the  present  case  it  must  be  kept  in  view  that  the  pauper's 
friends  were  in  fair  circumstances,  and  that  he  was  not  trained  or 
required  to  do  what  he  might  have  been  capable  of  doing. 

The  question  of  expenses  is  within  the  discretion  of  the  Court, 
and  a  not  uncommon  result  has  been  to  find  the  losing  parish 
liable  in  the  whole  expenses  {Beatiie  v.  Leighion^  1863,  1  Macph. 
434 ;  Hay  v.  Kirhwood,  1860,  22  D.  987 ;  Grant  v.  Reid,  1860, 
22  D.  1110).  I  see  no  reason  to  depart  from  that  rule.  No 
doubt  Carstairs  ought  not  to  have  been  called  as  the  residential 
settlement  of  the  pauper's  father,  for  the  pauper,  even  although 
he  had  been  a  lunatic,  lost  that  settlement  by  alMsence  {Thmtuon 
V.  Kidd,  1881,  9  R  37 ;  Boyd  v.  Beattie,  1882,  9  R  1091— Loid 
Young),  but  it  was  the  birth  parish  of  the  pauper,  and  had  he 
been  held  unable  to  acquire  a  residential  settlement  the  question 
would  have  arisen  whether  he  fell  back  on  it  as  his  own  birth 
parish,  or  on  his  father's  or  his  mother's  birth  parish.  {Hay  v. 
WaiU,  1860,  22  D.  1872— Lord  Justice  -  Clerk ;  Caldwtll  v. 
Dempster,  1883,  10  R.  1263;  Carmichael  v.  Adamson,  1863,  1 
Macph.  452;  Beattie  v.  M'Kena,  1878,  5  R.  737.)  Carstairs  was 
therefore  properly  caJled,  and  Lesmahagow,  by  its  denial  of  the 
pauper's  residential  settlement,  must  be  held  to  have  caused  the 
expense.  J.  B.  L.  B. 

For  Inspector  of  Lanark — Mr.  Tennakt,  Lanark.  For  Inspector  of 
Lesmahagow — Mr.  Smith,  Lanark.  For  Inspector  of  Carstairs— Mr.  W. 
Amnan,  Lanark. 


No.  41. 

LA.5AEKSHIU. 

Robertson's 

Bzecaton  v. 

QourlAj. 


Jan.  14, 1885. 
Sheriff  Lus. 


Peter  Robertson's  Executors,  Purauera ;  John  Gourlay, 

Defender, 

Bankruptcy — Number  of  Commissioners. — Held  that  where 
one  of  the  Commissioners  on  a  sequestrated  estate  has 
resigned,  it  is  competent  to  object  to  further  procedure 
till  his  place  is  filled. 

The  following  Interlocutor  and  Note  explain  the  circum- 
stances of  the  case : — 

Glasgow,  lith  January,  1885. — The  Sheriff-Substitute  having 
considered  the  cause,  in  respect  it  appears  that  in  the  proceedings 
prior  to  the  declaration  of  the  proposed  dividend  the  requirements 
of  the  statute  have  not  been  complied  with,  and  that  the  pursuers 
have  an  interest  to  intervene.  Continues  the  interim  interdict 
already  granted  till  the  further  orders  of  Court ;  further  Grants 
leave  of  appeal  to  the  defender,  if  so  advised. 

J.  M.  Lees. 

Note. — The  pursuers  are  creditors  to  a  large  amoimt  of  the 
sequestrated  estate  on  which  the  defender  is  trustee.  The  security 
which  they  held  was  thought  to  cover  the  amount  of  their  debt, 
and  therefore  the  trustee,  it  would  seem,  did  not  think  it  neces- 
sary to  send  them  any  notice  in  regard  to  the  sequestration, — ^the 
more  so  that,  from  the  relationship  of  parties,  he  understood  that 
the  pui'buci's  were  fully  cognisant  of  what  was  going  on.     How 
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that  may  be,  and  what  effect  it  may  have,  it  is  unnecessary  at 
present  to  consider.  It  is  sufficient  for  the  disposal  of  the  case 
that  the  pursuers  have  an  interest  to  intervene  in  order  to  par- 
ticipate in  the  first  dividend.  Now,  in  the  proceedings  prior  to 
the  declaration  of  that  dividend,  it  would  appear  that  only  two  of 
the  Commissioners  elected  on  the  estate  had  acted, — ^the  third 
having  resigned;  and  the  question  is  whether,  because  two  is  a 
quoram,  it  was  sufficient  to  go  on  with  these  two  1  Probably 
eQough,  such  is  conunonly  done,  and  no  one  feels  interested  to 
complain ;  and  probably  in  general  no  prejudice  is  suffered.  But, 
oil  the  other  hand,  the  provisions  of  the  statute  are  clear,  and,  in 
my  opinion,  entitle  the  pursuers  to  object  with  success.  The 
125th  section  of  the  statute  imposes  certain  duties  on  the  Com- 
missioners, one  of  which  is  to  co-operate  with  the  trustee  in  the 
(ieclanition  of  the  dividends.  Now,  the  75th  section  of  the  statute 
provides  that  three  Commissioners  shall  be  elected,  and  that  a 
majority  shall  be  a  quorum ;  but  it  goes  on  to  direct  that  the 
trustee  shall,  in  all  cases  where  a  Commissioner  has  declined  to  act, 
or  resigned,  or  become  incapacitated,  call  a  meeting  of  the  creditors 
for  the  purpose  of  electing  a  new  Commissioner.  It  is  this  which 
has  not  been  done.  Now,  the  object  of  the  statute  is  that  the 
trustee  shall  carry  the  Commissioners  with  him ;  but  it  is  obvious 
that  if  there  are  only  two  Commissioners,  and  if  they  are  divided  in 
their  opinion,  either  nothing  can  be  done,  or  he  will  get  his  own 
way.  The  defender's  agent  referred  to  various  authorities  which 
support  the  view  that,  where  something  has  been  done  by  an  in- 
complete number,  a  Court  will  seldom  intervene  to  annul  what  has 
lieen  done,  if  prejudice  has  not  been  suffered.  This,  I  think,  is  in 
^'eneral  true ;  but  where  the  act  has  not  been  done,  I  am  imable 
to  doubt  that  a  Court,  if  asked,  w^ill  intervene  to  prevent  a  thing 
being  done  which  is  not  in  compliance  with  the  deed  or  statute  on 
which  it  bears  to  be  based.  Here  the  dividend  has  not  been  paid, 
and  the  pursuers  are,  in  these  circumstances,  in  time  to  object  to  its 
being  paid,  which  is  the  remedy  that  they  want,  for,  by  obtaining 
it,  they  may  probably  succeed  in  participating  in  the  first  dividend. 

J.  M.  L. 

For  pursuers — ^Mr  T.  Stout,  jun.,  Glasgow.    For  defender — Mr.  H.  B, 
Ptfe  (SxBVSif  son  &  Ftve),  Glasgow. 


IlAlTABirBHfm. 

Boberteon's 

Ezecnton  v. 

Qourlay. 

Jan.  14, 1886. 

Sheriff  LuB. 


Alexander  Houston,  Purmer ;  John  Glen,  Defender,       No.  42. 

Nuisance — Eiver — Upper  and  Ltmer  Heritors, — It  is  no  de-  — 

fence  to  an  action  for  polluting  a  river,  if  it  be  proved  ^^  — 
that  the  defender  materially  pollutes  it,  that  after  it 
passes  his  works  the  stream  receives  additional  pollution 
from  lower  heritors  before  it  reaches  the  pursuer's  pro- 
perty, the  pursuer  not  being  obliged  to  sue  all  the 
heritors  at  once. 

Nuisance — Procedure, — After  remits  to  inquire  into  a  defen- 
der's operations  for  preventing  pollution  of  a  stream  by 
his  works,  interdict  granted  in  respect  of  the  failure  of 
these  operations. 

The  pursuer,  Mr.  Houston,  was  proprietor  of  the  Oalder- 
vale  print-works,  situated  on  the  North  Oalder  water,  in 
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LASiiMHiM.  ^ijg  parish  of  New  Monkland ;  the  defender,  Mr.  John  Glen, 
HoMtonr. Glen.  ^^  proprietor  of  the  Glengowan  print-works,  Caldercruix, 
situated  on  the  same  water  between  two  and  three  miles 
higher  up.  The  action  was  one  for  interdict  to  prevent 
the  defender  from  discharging  into  the  water  from  his 
print-works  any  substance  that  would  render  the  water  a 
nuisance  or  unfit  for  primary  uses  where  it  passed  the 
pursuer  s  lands.  The  defender  pleaded  that  the  waters  of 
the  North  Calder  had  been  for  time  immemorial,  and  for 
far  beyond  the  prescriptive  period,  impure  and  polluted  to 
a  greater  or  less  extent,  and  unfit  for  the  primary  purposes; 
that  manufactories,  paper- works,  and  other  industries  had 
existed  upon  the  said  stream  higher  up  than  the  pursuer's 
lands  for  time  immemorial,  and  beyond  the  prescriptive 
period ;  and  that  the  def ender*s  print-works  were  built  on 
the  site  of  what  was,  100  years  ago,  and  for  the  greater 
part  of  the  present  century,  a  flax-mill,  the  flax  from  which 
was  washea  and  dressed  in  the  stream,  and  the  refuse  of 
that  work,  as  well  as  the  refuse  from  a  paper-mill  on  the 
stream  higher  up  than  the  pursuer's  lands,  was  discharged 
into  it.  He  further  averred  that  the  waters  of  the  stream, 
when  they  arrived  at  the  pursuer's  works,  three  miles  below, 
were  quite  fit  for  the  manufacturing  purposes  of  the  pur- 
suer's tenants.  The  defender,  at  the  same  time,  without 
admitting  liability,  and  for  the  sake  of  good  neighbour- 
hood, stated  his  willingness  to  use  all  practicable  means  to 
avoid  pollution.  The  Sheriff'-Substitute  (Guthrie),  after  a 
lengthy  proof,  found,  in  October,  1883,  that  the  defender 
had  been  causing  pollution  of  the  stream  to  the  injury  of 
the  pursuer,  and  in  violation  of  his  le^al  rights,  and  that, 
unless  the  evil  complained  of  was  remedied,  the  pursuer  ^was 
entitled  to  interdict ;  but  in  respect  it  was  proved  that  the 
defender  had  been  taking  measures  to  prevent  the  pollution, 
he  remitted  to  Professor  Dittmar,  of  Anderson's  College, 
Glasgow,  to  report  "  when  or  whether  the  alterations  and 
"  improvements  adopted  by  the  defender  are  effectual  for 
"  that  purpose."  The  following  Note  was  appended  to  this 
Interlocutor : — 
OcfcobeM,  1883.  The  defender  has  not  succeeded  in  proving  the  dedication 
Sheriff  GuTHUB.  of  this  Stream  by  prescriptive  use  to  manufacturiiig  purposes; 
and,  on  the  contrary,  it  appears,  until  the  erection  of  the  Glen- 
gowan works,  the  North  Calder  below  Caldercruix  was  as  fit  as 
such  streams  usually  are  for  the  primary  purposes.  It  is  not  a 
defence,  though  the  defender  has  directed  his  chief  efforts  to  prove 
the  fact,  that  after  it  passes  the  defender's  works,  and  apart  from 
the  pollution  caused  by  him,  the  stream  is  so  polluted  by  dis- 
charges from  paper-works  and  iron  workings  as  to  be  rendered 
unfit  for  the  purposes  of  the  pursuer's  printing  and  finishing  works 
at  Caldervalc ;  for  it  is  competent  for  a  lower  heritor  on  a  river  to 
challenge  the  proceedings  of  any  one  of  several  offending  heritors 
higher  up  the  stream,  and  he  is  not  bound  to  proceed  against 
them  all  at  once.     (See  Esk  Pollution  Case,  5  Macph.  214,  and 
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Crotdey  v.  Lightowler,  36  L.J.  Ch.  584;  L.R.  2  Ch.  478,  &o.)  In  the  lahamshiim. 
present  case  there  is  some  evidence  that  at  least  suggests  that  it  Homton  v.  oien. 
is  the  colouring  matters  from  the  defender's  works  which  chiefly  October  i,  isss. 
injure  the  water  for  the  pursuer's  purposes,  and  that  it  was  not  sheriff  gdthbii. 
utterly  unfitted  for  them  by  the  other  pollutions  introduced  into 
it  from  the  paper-works  and  ironstone  mines.  It  seems,  unfortu- 
Mtely,  too  true  that  the  litigation  has  arisen  from  personal  feeling 
and  rivalry  in  tnixie.  But  the  pursuer  is  entitled  to  have  his 
legal  rights  determined;  and,  so  far  as  I  can  see,  he  has  done 
nothing  to  bar  him  from  asserting  his  rights  as  a  lower  heritor. 
It  is  upon  the  right  of  every  riparian  proprietor  to  have  the  river 
water  transmitted  to  him  in  its  natural  state  and  fit  for  the  primary 
purposes  that  the  pursuer  stands,  and  it  is  upon  that  footing, 
in  the  absence  of  any  sufi&cient  evidence  of  prescriptive  use  for 
manufacturing  purposes,  that  the  case  must  be  decided.  There 
may  be  hardship  upon  the  defender,  and  apparent  imfaimess,  if  no 
steps  are  taken  against  other  polluting  heritors,  but  it  is  plain 
that  considerations  of  individual  hardship  are  not  allowed  much 
weight  in  river  pollution  cases.  (See  Caledonian  Railioay  Co.  v, 
Baird  d:  Co.,  1876,  3  R.  839 ;  Attorney-General  v.  Colney  Hatch 
Atylum,  38  L.J.  Ch.  265;  L.R.  4  Ch.  146,  and  cases  there  cited). 
In  the  most  favourable  view  for  the  defender,  his  apparent 
contention  that  the  pursuer's  proceedings  are  merely  vexatious 
and  in  emulation  has  not  been  proved;  and  even  if  it  were  so,  the 
time  for  giving  effect  to  it  is  perhaps  not  in  the  present  action. 
The  defender  has  taken  up  the  somewhat  inconsistent  position  of 
denying  that  the  water  is  unfit  for  the  primary  uses,  and  of  profess- 
ing his  willingness,  and  of  making  what  I  believe  to  be  bond  fide 
endeavours,  to  remove  the  polluting  elements  from  the  discharges 
from  his  works.  It  seems  to  me  that  he  has  so  far  succeeded  in 
these  endeavours  that  the  pursuer's  proof  of  pollution,  so  far  as  it 
depends  upon  chemical  witnesses,  is  not  so  strong  now  as  it  might 
have  been  if  the  water  analysed  had  been  drawn  a  few  months 
earlier.  But  it  does  not  yet  appear  that  the  defender  has  made 
the  discharges  from  his  works  quite  innocent  of  polluting  elements, 
&Qd  I  therefore  think  that  the  proper  course  is  that  now  proposed 
by  the  pursuer,  viz.,  to  make  a  new  and  independent  reference  to 
ascertain  when  the  cure  is  completely  effected. 

Two  reports  were  given  in  by  Professor  Dittmar,  on  con- 
sidering which  the  Sheriff-Substitute,  on  30th  July,  1884, 
issued  an  Interlocutor  granting  interdict  as  craved,  and 
finding  the  pursuer  entitled  to  expenses.  The  following 
Note  was  appended  to  this  Interlocutor : — 

Had  the  second  report  by  Professor  Dittmar  shown  that  the  Jniy  3o.  last 
defender's  efforts  to  purify  the  discharges  from  the  works  were  SherurQuTHftn. 
entirely  successful,  the  proper  course  would  have  been  to  dismiss 
the  action,  no  interdict  being  now  required.  But  I  can  hardly 
regard  the  report  as  having  this  meaning.  In  the  first  report 
(page  9),  the  reporter  expresses  a  distinct  opinion  that  no  purifying 
sjBtem  can  be  complete  unless  in  duplicate ;  and  the  interlocutor 
^  February  29th,  making  a  new  remit  to  Professor  Dittmar  (not 
niade  operative  until  after  a  motion  for  the  pursuer  had  been 
lodged  on  9th  June  last,  and  another,  interlocutor  pronounced  on 
12th  June),  proceeds  upon  the  footing  that  the  defender  was  to  do 
aomething  for  which  he  has  obtained  additional  ground,  and  that 
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LAirA&KSHiu.  i)eing  the  execution  of  duplicate  ponds.  It  rather  appears  from 
Honaton  v.  Qien.  ^^jg  sccond  report  that  there  are  still  times  ("exceptional  times," 
Jaiy  30. 1884.  page  5)  when  the  defender  must  pollute  the  stream,  and  it  does 
Sheriff  GuTHRiB.  not  appear  that  the  duplicate  system  has  been  attempted,  or  the 
additional  ground  utilised.  It  also  appears  that  some  of  the  dis- 
charges still  run  into  the  bum  or  lade  impurified.  It  is  tnie  that 
the  reporter  is  disposed  to  minimise  the  nuisance  still  occasioned 
by  the  defender,  and  to  take  a  sanguine  view  of  his  improvements. 
Ho  does  not,  however,  report  that  a  complete  remedy  has  been 
effected;  and  in  these  circumstances  it  seems  to  me  that,  after 
nine  months  of  grace,  during  which,  though  much  may  have  been 
done  that  was  required  and  expected,  the  nuisance  still  continued, 
the  logical  result  of  the  interlocutor  of  1st  October,  1883,  is  that 
an  interdict  should  be  granted.  If  the  defender  perfects  his 
purifying  apparatus,  and  keeps  it  in  good  order,  he  will  suffer  no 
inconvenience.  If  he  does  not  do  so,  the  pursuer  gets  the  remedy 
he  is  entitled  to,  and  the  defender  has  no  reason  to  complain. 
The  interdict  aaked  for  is  so  qualified  as  not  to  interfere  with  the 
defender  carrying  on  his  works  in  a  lawful  manner. 

The  case  was  then  appealed  to  the  Sheriff-Principal 
(Clark),  who,  of  this  date,  issued  the  following  Interlocutor 
and  Note : — 
JM1.JJ886.  Glasgow,  6th  January,  1885. — Having  heard  parties'  procura- 
BheriffCiABK.  tors  and  considered  the  whole  cause,  for  the  reasons  assigned  in 
the  subjoined  note,  adheres  to  the  interlocutor  appealed  against : 
Finds  the  defender  liable  in  the  expenses  of  the  appeal,  and 
decerns.  F.  W.  Clark. 

iTofe. — It  appears  proved  that^  at  the  raising  of  the  action,  the 
defender's  manufacturing  operations  did  pollute,  to  a  very  con- 
siderable extent,  the  water  at  the  pursuer's  lands.  The  defender 
was  very  properly  allowed  a  reasonable,  and  indeed  a  somewhat 
long  period  to  have  the  cause  of  pollution  removed,  if  possible. 
It  has  now  to  be  determined  whether  he  has  succeeded  in  doing 
this,  and  if  the  means  adopted  are  of  a  satisfactory  and  permanent 
character.  I  think  the  last  two  questions  must  be  answered  in 
the  negative.  The  operations  undertaken  by  the  defender  with 
the  view  of  restoring  the  water  to  a  pure  state  have  not  entirely 
succeeded;  but,  what  is  of  equal  importance,  it  does  not  appear 
that  their  effects  will  necessarily  be  of  a  permanent  kind.  These 
operations  depend  for  their  efi&ciency  very  much  on  certain  things 
that  have  not  yet  been  done,  and  also  on  careful  and  continuous 
attention  on  the  part  of  the  defender  to  the  manner  and  propor- 
tions in  which  certain  re-agents  are  to  be  used.  It  does  not  seem 
to  me  that  the  onus  laid  upon  the  defender  can  be  said  to  be 
satisfactorily  discharged  by  such  arrangements,  and  that,  as  he 
has  succeeded  in  doing  nothing  more  effective  for  the  removal  of 
the  nuisance  complained  of  during  the  long  period  he  has  had  at 
his  disposal,  it  would  be  serving  no  good  purpose  to  extend  the 
time  or  to  appoint  any  other  inspection  and  report  to  be  made  as 
the  defender  desired.  F.  W.  C. 

For  pursuer— Mr.  Borland  (Borland,  King  &  Shaw),  Glasgow.     For 
defender-— Mr.  B.  P.  Lamond  (H.  Sc  B.  P.  Lahond),  Glasgow. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 

Joseph  Elliot  &  Sons,  Pursuei^s ;  William  Burrows,       No.  43. 

Skip — Liability  of  Mortgagee  for  Skip's  Fumiskings. — Held  ™Bum)w2'  *'" 
that  a  mortgagee  of  a  Teasel  under  registered  bill  of  sale, 
ex  facie  absolute,  but  qualified  by  a  ^Titten  unrecorded 
agreement,  is  not  liable  for  stores  supplied  after  the 
date  of  the  bill  of  sale,  but  before  he  registered  the  same 
and  entered  on  possession. 

In  the  Court  at  Aberdeen,  Joseph  Elliot  &  Sons,  ship-store 

dealers,  Cardiff,  sued  William  Burrows,  merchant,  Liverpool, 

for  £318  8s.,  being  the  price  of  stores  supplied  to  the  "Nevado" 

at  Cardiff,  and  arrested  the  ship  and  freight  at  Aberdeen 

juinsdi€ti(ynisfundand<t}  catusa,  and  in  security.  At  the  date 

of  supply  Burrows  held  an  unregistered  bill  of  sale  in  his 

favour  by  the  managing  owner,  qualified  by  an  unregistered 

agreement  setting  forth  that  Burrows  held  only  in  security 
of  advances  made  by  him  to  said  owners.  On  the  failure 
of  the  owners.  Burrows  registered  his  bill  of  sale  and  took 
possession.  The  Sheriff-Substitute  (Dove  Wilson),  having 
taken  a  proof,  pronounced  judgment  in  favour  of  the 
defender  as  follows : — 

Aberdeen,  18<A  November,  1884. — Having  considered  the  cause,  Nor.  i8,i8m. 
Finds,  in  fact,  (1)  that  on  the  2d  August,  1880,  John  Starr  8heriii)ov« 
De  Wolff,  acting  on  behalf  of  Messrs.  Vaughan  &  Co., 
merchants,  Liverpool,  was  registered  under  a  certificate  of  sale 
of  the  ship  "NeVado,"  giving  him  sole  powers  of  owner;  (2) 
that  De  Wolff,  for  Vaughan  k  Co.,  on  15th  September,  1880, 
granted  a  bill  of  sale  to  the  defender.  Burrows,  acting  on 
behalf  of  Messrs.  Forwood  Brothers  k  Co.,  shipowners,  London ; 
(3)  that  on  20th  September,  1880,  a  deed  of  assignment  was 
executed,  showing  that  the  bill  of  sale,  though  ex  facie  absolute, 
was  in  reality  granted  in  security  for  cash  advances;  (4)  that 
Vaughan  k  Co.  remained  in  the  possession,  management,  and 
enjoyment  of  the  ship  as  owners  until  their  bankruptcy  on  15th 
Jime,  1882 ;  (5)  that  on  the  last-mentioned  date,  Forwood  k  Co. 
registered  their  bill  of  sale,  and  entered  on  possession  of  the  ship ; 

(6)  that  the  goods  in  the  account  in  dispute  were  furnished 
between  the  granting  and  the  registering  of  the  bill  of  sale  to 
Forwood  k  Co.,  and  were  for  necessaries,  and  are  fairly  charged ; 

(7)  that  they  were  furnished  on  the  credit  of  Vaughan  k  Co., 
believed  by  the  pursuers  at  the  time  of  furnishing  to  be  the 
owners  of  the  ship :  Finds,  in  law,  (1)  that  Forwood  Brothers  k 
Co.  are  mortgagees  and  not  owners ;  (2)  that  there  being  no  con- 
tract between  them  and  the  pursuers,  they  are  not  made,  by 
having  been,  during  the  time  of  supply,  unregistered  mortgagees  of 
the  vessel,  liable  for  the  furnishings  sued  for ;  therefore  assoilzies 
the  defender  Burrows  from  the  conclusions  of  the  action :  Finds 
him  entitled  to  expenses,  (fee.  J.  Dove  Wilson. 

Note. — At  the  time  when  the  pursuers  furnished   the  goods 
charged  for  in  the  accounts  in  dispute,  it  seems  to  mo  that  the 
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Nov.  18, 1884. 

Sheriff  DoYB 
Wilson. 


AsuDiBvsHnB.  defenders  were  mortgagees,  and  not  owners,  of  the  ship  "Nevado." 
^"B*m5r°*  »•  By  the  register  of  the  ship,  Mr.  De  Wolff  appeared,  on  2d  August, 
1880,  as  having,  under  a  certificate  of  sale  dated  21st  July,  1880, 
the  sole  powers  of  owner.  The  register  shows  nothing  more  till 
on  16th  June,  1882,  the  defender  Burrows  appears  as  owner 
under  a  bill  of  sale  granted  on  15th  September,  1880,  by  De 
Wolff.  The  goods  in  dispute  were  supplied  between  the  granting 
and  the  registering  of  the  bill  of  sale.  It  appears  that  this  bill  of 
sale,  though  absolute  in  its  terms,  was  qualified  by  a  deed  of 
assignment  granted  nearly  of  the  same  date.  The  assignment 
shows  that  the  bill  of  sale  was  in  reality  a  security  for  certain 
large  advances  made  by  Burrows*  firm  of  Forwood  Brothers  to 
De  Wolff's  firm  of  Vaughan  &  Co.  It  has  been  settled  that, 
although  a  person  may  appear  on  the  title  to  a  ship  as  absolute 
owner,  yet  if  he  be  in  reality  only  a  mortgagee,  and  have  not 
acted  as  more,  he  is  entitled  to  be  treated  as  such.  The  manage- 
ment of  the  ship  between  the  date  and  registering  of  the  bill  of 
sale  was  conducted  on  the  footing  that  Vaughan  &  Co.  were  the 
owners.  They  appointed  the  master,  entered  into  the  charter- 
parties,  and  made  all  other  requisite  contracts  upon  that  footing. 
They  also  collected  the  freights.  It  further  appears  that  they 
acted  towards  the  pursuers  as  if  they  were  the  owners,  and  that 
they  granted  in  that  capacity  their  acceptance  for  the  furnishings. 
Although  the  accounts  between  Vaughan  <fe  Co.  and  Forwood 
Brothers  &  Co.  were  produced,  nothing  has  been  founded  upon  as 
occurring  in  them  which  is  inconsistent  with  the  relationship  of 
mortgager  and  mortgagee.  The  question,  therefore,  comes  to  be, 
to  whom  did  the  pursuers  give  credit  ?  As  matter  of  fact,  they 
gave  it  to  Vaughan  &  Co.,  who  were  the  only  parties  whom  they 
had  ever  heard  of  as  owners.  They  say  that  they  gave  credit, 
not  to  Vaughan  &  Co.  as  individuals,  but  to  them  in  their  capacity 
of  owners,  and  that  if  the  other  parties,  Forwood  &  Co.,  were 
owners,  Vaughan  &  Co.  must  be  taken  to  have  been  their  agents, 
and  to  have  had  power  to  bind  them.  If  Forwood  <k  Co.  had 
really  been  owners,  there  might  have  been  some  foundation  for 
this  argument,  but  as  they  were  really  mortgagees,  there  is  none. 
The  pursuers'  contention  that  Forwood  Brothers  are  liable  comes 
to  this,  that  a  mortgagee  who  fails  to  register  his  mortgage  is 
liable  for  the  debts  of  the  owner, — a  proposition  which  cannot  be 
maintained.  If  the  pursuers  had  had  any  debt  which  they  could 
have  constituted  by  a  lien  over  the  ship,  a  question  might  have 
been  raised  whether  this  lien  was  preferable  to  the  mortgage ;  but 
their  debt  was  a  mere  personal  one,  and  no  such  question  can 
arise.  There  is  undoubtedly  a  good  deal  of  hardship  in  a  state  of 
the  law  which  permits  shipowners  to  hold  themselves  out  as  such, 
while,  in  reality,  their  ships  are  mortgaged  to  more  than  their 
value ;  but  if  the  mortgage  to  Forwood  &  Co.  were  to  be  set  aside 
as  inequitable  upon  any  such  ground  as  that  it  was  not  registered 
till  the  mortgagers  were  bankrupt,  this  would  have  to  be  done  in 
favour  of  the  whole  of  their  personal  creditors,  and  not  in  favour 
of  some  who  are  no  better  secured  than  the  rest.  J.  D.  W. 

This  judgment  was  a<;quiesced  in. 

For   pursuers— Mr.    C.   Ruxton,   Aberdeen.     For   defenders — Mr.   L. 
M'KiNNOK,  Toungest,  Aberdeen. 
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SHERIFF  COURT  OF  DUMBARTONSHIRE. 

Robert  Hay,  Pursuer ;  James  Smith  and  Others  (James      No.  44. 
Cochrane's  Trustees),  Defenders.  dumbam;»bhiu 

Jurisdiction — Trust — Conveyance  of  Heritage.  —  ffeld    that  ^^'^  ottSn.**  *"* 
an  action  to  compel  trustees  to  sign  a  deed  of  assump- 
tion  containing  a  conveyance  of  heritage  is  competent 
in  the  Sheriff  Court. 

The  late  James  Cochrane,  Dimtiblae,  Kirkintilloch,  and 

his  wife,  Mrs.  Christina  Rowat  or  Cochrane,  by  mutual  trust 

disposition  and  settlement  dated  22d  August,  1878,  conveyed 

their  whole  estates,  which  consisted  in  part  of  heritable 

property,  to  certain  trustees,  and  directed  them,  inter  alia, 

to  hold  the  subjects  conveyed  to  them  for  the  life-rent  use 

of  the  survivor  of  the  trusters,  and,  on  the  death  of  the 
survivor,  to  pay  to  the  pursuer,  their  grandson,  a  small 
legacy  and  a  share  of  the  residue  of  their  estates,  these 
provisions  being  declared  to  be  in  part  conditional  on 
confirmation  by  him  of  his  father's  settlement.  By  a 
codicil  dated  14th  November,  1879,  the  testators  further 
unconditionally  directed  and  instructed  their  said  trastees  to 
assume  the  pursuer  as  a  trustee  to  act  along  with  them  in 
the  execution  of  the  trust  on  his  attaining  the  age  of  21 
years,  and  appointed  another  nephew,  John  Cochrane,  to  be 
one  of  their  trustees  in  the  event  of  his  surviving  the  longest 
liver  of  them.  Mr.  Cochrane,  the  testator,  died  on  24th 
February,  1882,  and  was  survived  by  Mrs.  Cochrane,  who 
is  still  alive,  and  the  pursuer  attained  the  age  of  21  in 
March,  1884.  The  trustees  nominated  in  the  said  mutual  trust 
disposition  and  settlement  were  confirmed  as  executors  in  the 
Sheriff  Court  of  Dumbartonshire,  along  with  the  said  John 
Cochrane ;  and  this  action  was  raised  in  the  Sheriff  Court  at 
Dumbarton  to  have  them  ordained  to  assume  the  pursuer 
in  terms  of  the  direction  in  the  codicil  before  referred  to, 
and  for  that  purpose  to  execute  a  deed  of  assumption  in  his 
favour  in  the  form  prescribed  by  the  Trusts  (Scotland)  Act, 
1867.  In  defence,  the  main  contention  was  that  the  action 
was  incompetent  in  the  Sheriff  Court;  and  it  was  also  main- 
tained that  the  settlement  left  the  assumption  of  the 
pursuer  within  the  discretion  of  the  trustees,  especially  in 
view  of  his  contingent  interests  in  the  estate,  and  the  condi- 
tion attaxihed  to  the  bequests  in  his  favour. 

After  hearing  parties*  agents,  the  Sheriff-Substitute 
(Gebbie)  issued  an  Interlocutor  finding  the  action  incom- 
petent in  the  Sheriff  Court,  on  the  ground-  that  it  plainly 
raised  a  question  affecting  heritable  title,  and  there  was 
nothing  on  the  face  of  the  proceedings  to  show  that  the 
value  of  the  subject  was  within  the  jurisdiction  of  the  Court 
prescribed  by  the  Act  of  1877.  On  appeal,  the  Sheriff- 
Principal  (Gloag)  recalled  this  judgment  in  the  following 
Interlocutor ; — 
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DuHBAu;v8H»i  Edinburgh,  7«A  January,  1885.— The  Sheriff  having  resumed 
^*^  ot1SS?*"**^^8ideration  of  the  cause,  recalls  the  interlocutor  of  the  Sheriff- 
janTTisss.  Substitute,  repels  the  pleas  of  the  defenders:  Finds  (1)  that  the 
BheriffF  Ao  ^^^"^Gceased  James  Cochrane,  and  his  wife  Mrs.  Christina  Rowat 
or  Cochrane,  by  a  codicil  to  their  mutual  trust  disposition  and 
settlement,  dated  14th  November,  1879,  directed  and  instructed 
their  trustees,  on  the  pursuer  Robert  Hay  attaining  the  age  of  21 
years,  to  assume  him  as  a  trustee  to  act  along  with  them  in  the 
execution  of  the  trust  created  by  the  said  trust  disposition  and 
settlement ;  (2)  that  the  pursuer  has  attained  the  said  age ;  (3) 
that  no  sufficient  objection  to  the  assumption  of  the  pursuer  as  a 
trustee  has  been  stated  by  the  defenders ;  (4)  that  the  trustees  of 
the  said  James  Cochrane  and  Mrs  Christina  Rowat  or  Cochrane 
are  the  defenders  James  Smellie,  Peter  M'Gregor,  and  Samuel 
Dickson ;  (5)  that  the  said  defenders  are  bound,  in  implement  of 
the  said  instruction  and  direction  in  said  codicil,  to  assume  the 
pursuer  as  a  trustee  to  act  along  with  them  in  said  trust,  and  that 
in  due  and  competent  form  :  Therefore  appoints  the  said  defenders 
to  lodge  in  process  within  ten  days  a  minute  of  assumption  of  the 
pursuer  as  trustee  foresaid,  and  that  in  terms  of  the  Tnista  Act,  1867, 
or  in  such  manner  as  will  duly  vest  in  him  in  trust  the  estate  of 
the  trusters,  and  remits  the  cause  to  the  Sheriff-Substitute  for 
further  procedure,  reserving  expenses.  W.  E.  Gloag. 

Note, — I  do  not  think  that  this  process  involves  such  a  compe- 
tition in  regard  to  heritable  rights  as  to  make  it  on  that  accoimt 
incompetent  in  the  Sheriff  Court.  It  is  true  that  implement  of  the 
interlocutor  will  confer  on  the  pursuer  a  title  to  heritage.  But 
I  think  that  an  order  ad  jactum  prcpstafidum  may  be  compe- 
tently made  in  the  Sheriff  Court,  although  it  may  affect  heritable 
estate,  if  no  real  dispute  as  to  the  rights  of  the  parties  to  heritage 
is  involved.  (M'Glaahan's  "  Sheriff  Court  Practice,"  576 ;  Dove 
Wilson's  "Sheriff  Court  Practice,"  second  edition,  p.  61 ;  Corbet 
V.  Douglas,  5th  March,  1808 ;  Hume,  346.)  I  do  not  see  that 
there  is  any  other  ground  on  which  I  can  refuse  to  entertain  this 
petition.  Thinking  myself  bound  to  entertain  and  consider  it,  I 
think  that  the  direction  to  assume  the  pursuer  as  a  trustee  is 
unambiguous  and  imperative.  It  was  argued  that  the  assiunption 
of  trustees  is  of  necessity  a  matter  of  discretion ;  and  certainly  I 
have  never  seen  a  case  where  trustees  have  been  ordered  to  assmne 
a  co-trustee,  and  I  do  not  say  that  there  might  not  be  circum- 
stances in  which  a  Court  might  decline  to  enforce  such  a  direc- 
tion ;  if,  for  example,  there  were  any  strong  and  valid  personal 
objection  to  the  trustee  to  be  assumed;  he  might,  since  the 
truster's  death,  have  become  bankrupt,  or  insane,  or  resident 
abroad.  But  the  language  of  the  trusters  does  not  seem  to  me  to 
be  capable  of  any  meaning  but  one.  It  seems  to  confer  no  dis- 
cretion on  the  trustees ;  and  I  fail  to  see  any  good  ground  on 
which  the  pursuer's  right  to  have  it  implemented  can  be  denied. 

Nothing  is  said  against  the  character  of  the  pursuer.  It  is  said 
that,  in  certain  contingencies,  he  may  have  an  interest  against  the 
due  ftilfilment  of  the  trust.  But  I  cannot  see  how  that  considera- 
tion affects  his  right  to  be  a  trustee.  It  is  not  to  be  presimied 
that  he  will  not  fairly  fulfil  the  trust,  and  doubtless  those  wlio 
have  an  interest  in  the  trust  will  see  that  he  does  so.  His  assiunp- 
tion as  a  trustee  will  not  enable  him  to  defeat  the  trust.  There  is 
some  disadvantage,  no  doubt^  in  compelling  trustees  to  accept  a 
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co-trustee.  But  prol>ably  the  resistance  of  the  trustees  in  this  dumaw^^shieb 
case  arises  more  from  their  anxiety  to  fulfil  the  trust  than  from  ^*y  othc™!*  ''^ 
any  objection  to  the  pursuer  Jis  a  brother  trustee.  I  think  the 
tnist  has  come  into  full  operation,  notwithstanding  the  snrvivance 
of  the  widow.  I  have  not  been  able  to  see  that  the  defender,  John 
Cochrane,  is  at  present  an  acting  trustee.  I  think  that  his  appoint- 
ment by  the  trustees  does  not  take  effect  until  the  death  of  the 
Ltst  survivor.  Perhaps  there  may  lie  no  objection  to  his  assump- 
tion by  the  trustees  if  that  should  be  thought  desirable. 

W.  E.  G. 

For  pnTsuer— Mr.  H.  B.  Ftps  (Stevbnson  &  Fypb),  Glasgow.    For 
defenders— Mr.  HUTCHBSON,  Glasgow. 


SHERIFF  COURT   OF   MID-LOTHIAN. 

Duncan  Robertson,  Pursticr;  Richard  Draffan, 

Defender, 

Landlord  and  Tenant — Ejectment — Peace  Warning, — Held 
that,  in  executing  a  peace  warning  within  burgh,  it  is  not 
enough  merely  to  chalk  a  tenant's  door,  but  intimation 
of  the  w^aming  must  be  given  in  addition. 

Duncan  Robertson,  Edinburgh,  raised  an  action  of  eject- 
ment against  his  tenant  Richard  Draffan,  5  Roxburgh 
Place,  Edinburgh,  on  the  ground  that  on  4th  April,  1884, 
he  had  been  warned  to  remove  at  the  Whitsunday  following 

hy  a  Sheriflfs  oflScer  chalking  his  door,  after  finding  him 

inaccessible  by  six  audible  knocks.     Defender  pleaded  that, 

assuming  his  door  had  been  chalked  in  conformity  with  the 

mode  of  peace  warning  within  burghs,  no  personal  intimation 

of  the  warning  had  been  given  to  him,  which  he  was  entitled 

to.  After  proof,  the  Sheriff-Substitute  (Hamilton)  sustained 

this  defence,  and  on  appeal  the  Sheriff-Principal  (Davidson) 

adhered. 

For  pursuer— Mr.  A.  NivisoN,  S.8.C.,  Edinburgh.    For  defender— Mr.  R. 
Bboatch,  L.A.,  Edinburgh. 


No.  45. 

MlD-LoTHIA!f. 

Robertiion  v. 
DrHffan. 

Jan.  10, 1886. 

BherTmt 

DATiD»oif  ami 

Hamilton. 


SHERIFF  COURT  OF  FORFARSHIRE. 

A.  F.  Clakke  &  Co.,  Pursuer8 ;  0.  G.  Miller  &  Son,  and      No.  46. 

Trustee,  Defenders,  fobfae8hie». 

Bankruptcy — Sale — Sutpensive  condition. — Circumstances  in  MUkr*  s^/fc. 
which  keld,  in  a  question  with  a  purchaser's  creditors, 
that  goods  which  were  to  be  paid  for  by  bill  at  three 
months  had  not  become  the  property  of  the  purchaser 
by  delivery,  no  bill  having  been  granted,  and  there  being 
nothing  to  show  that  the  seller  had  waived  the  suspen- 
sive condition  as  to  payment. 

This  was   an   action  at  the  instance  of  Messrs.  A.  F, 
Clarke  &  Co.,  London,  against  Messrs.  0.  G.  Miller  &  Son, 
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Fo»f  AMHiRB,  Dundee,  and  Trustee,  to  ordain  the  defenders  to  re-deliver  to 

M?uI?i8on;&ij.  pursuers  194  bales  of  flax,  weighing  621  cwts.  2  qrs.  27  lbs. 

From  the  condescendence  it  appeared  that  the  pursuers,  on 

10th  July,  through  Messrs.  George  Armitstead  &  Co.,  their 

agents  in  Dundee,  sent  to  the  defenders,  as  a  sample,  six 

bales  of  flax,  and  they,  being  satisfied  with  the  quality, 

retained  the  bales,  and  ordered  about  30  tons  of  the  same  flax 

to  be  sent  to  their  mill.  The  terms  of  payment  agreed  upon 
were  a  draft  at  three  months  from  date  of  sale.  The  flax 
was  delivered  about  one  o'clock  on  the  afternoon  of  the  4th 
August.  No  invoice  was  sent  along  with  the  goods,  and  no 
bill  was  drawn  for  the  price.  On  5th  August,  and  before 
the  invoice  and  bill  could,  in  the  ordinary  course  of  mer- 
cantile dealing,  reach  the  Messrs.  Miller  from  London,  they 
resolved  to  suspend  payment.  By  the  time  this  resolution 
had  been  taken,  however,  a  portion  of  the  flax  was  in  pro- 
cess of  manufacture,  but  the  remainder  was  at  once  put 
aside,  and  was  afterwards  warehoused,  pending  the  question 
of  re-delivery.  The  Sheriff'-Substitute  (Cheyne)  heard 
proof  in  the  case,  and  issued  the  following  Interlocutor  and 
Note : — 

Jan.  13. 1886.  DuNDBB,  13^  January^  1885. — The  Sheriff-Substitute  having 
Sheriff  chbtub.  resumed  consideration  of  the  process,  Finds,  in  fact,  (1)  that  on 
11th  July,  1884,  Messrs.  George  Armitstead  &  Company  of  Dundee 
sold  to  Messrs.  0.  G.  Miller  <fe  Son,  flaxspinners,  Dundee — ^the 
original  defenders  in  this  action — circa  30  tons  Eashin  Seretz 
flax,  being  part  of  a  parcel  belonging  to  the  pursuers,  then  lying 
in  one  of  their  (Messrs.  George  Armitstead  &  Company^s)  ware- 
houses in  Dundee,  at  the  price  of  £30  lOs.  per  ton,  the  sale-note 
bearing  that  payment  was  to  be  by  draft  at  three  months,  less 
1^  per  cent  discount ;  (2)  that  in  making  this  sale,  Messrs.  George 
Armitstead  &  Company  were,  in  the  knowledge  of  Messrs.  0.  G. 
Miller  &  Son,  acting  on  behalf  of  the  pursuers,  who  are  merchants 
carrying  on  business  in  London  ;  (3)  that,  following  upon  the  said 
contract,  Messrs.  0.  G.  Miller  &  Son,  in  the  early  part  of  Monday, 
4th  August,  received  delivery,  ex  warehouse,  of  194  bales  of  flax, 
weighing  in  the  aggregate  31  tons  1  cwt.  2  qrs.  and  27  lbs.,  which 
flax  was  taken  to  their  works,  and  a  portion  of  it  at  once  passed  to 
the  machines ;  (4)  that  at  the  very  time  the  delivery  was  being  taken, 
the  Messrs.  Miller  were  consulting  with  their  solicitor  as  to  whether 
they  should  suspend  payment,  and  on  the  following  day  (6th 
August)  they  issued  a  circular  to  their  creditors  announcing  their 
suspension,  and  gave  directions,  which  were  complied  with,  for  the 
unused  portion  of  the  foresaid  flax  to  be  set  aside  ;  (6)  that  their 
suspension  was  announced  before  the  invoice  of  the  flax  and  draft 
for  acceptance  could,  in  the  ordinary  course  of  mercantile  dealing, 
reach  them  from  London,  and,  owing  to  the  suspension,  no  invoice 
or  draft  was  ever  handed  to  them ;  (6)  that  their  estates  have 
since  been  sequestrated,  and  the  compearer,  David  Myles,  is  the 
trustee  in  the  sequestration ;  and  (7)  that  the  unused  portion  of 
the  said  flax,  set  apart  as  above-mentioned,  and  amounting  to  25 
tons  19  cwts.  1  qr.  9  lbs.,  has,  under  an  order  of  Court,  been 
deposited  in  a  public  warehouse  in  the  name  and  to  the  order  of 
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the  said  David  Mylea,  to  abide  the  issue  of  this  action,  and  that  ^owMMsnm. 

the  pursuers  have,  by  minute  No.  9  of  process,  restricted  their  iSKj&^S'ic 

demand  for  delivery,  under  the  conchisions  of  the  action,  to  the         "TTi^ 

quantity  so  deposited :  Finds,  in  law  on  these  facts,  that  the  property  — ^ 

of  the  said  flax  never  passed  to  Messrs.  0.  G.  Miller  &  Son,  and 

that  the  pursuers  arc  entitled  to  restitution  of  the  same  so  far  aa 

extant ;  therefore  ordains  the  compearer,  David  Myles,  forthwith 

to  deliver  to  the  pursuers,  free  of  all   warehouse  charges,   the 

quantity  of  flax  above  referred  to  as  deposited  in  his  name  :  Finds 

the  said  compearer,   as   trustee  on  the  sequestrated   estates  of 

Messrs.  0.  G.  Miller  &  Son,  liable  in  the  pursuers'  expenses,  as 

these  may  be  taxed  (on  scale  II.)  by  the  Auditor  of  Court,  to 

whom  remits  the  pursuers'  accoimt,  when  lodged,  for  taxation  and 

report,  in  conmion  form,  and  decerns.  John  Chbynb. 

Nok, — On  the  face  of  the  sale-note,  the  transaction  is  a  sale 
under  the  suspensive  condition  that  the  purchasers  should  grant 
their  acceptance  for  the  price.  That  condition,  it  is  admitted, 
was  never  purified,  and  accordingly,  under  the  authorities  noted 
in  the  margin — (Stair,  i.  14,  4;  Erskine  iii.  3,  11 ;  BelFs  Com., 
L  237-239,  440) — the  pursuers  must  prevail  in  the  action,  unless 
the  purchasers'  creditors,  whom  Mr.  Myles  represents,  can  show 
from  the  actings  of  the  parties  that  they  did  not  intend  the  grant- 
ing of  a  bill  to  be  a  suspensive  condition,  or,  what  practically 
amounts  to  the  same  thing,  that  the  condition  was  waived.  Now, 
has  this  been  shown  1  That,  as  it  seems  to  me,  is  the  real  question 
in  the  case ;  and,  while  I  cannot  say  that  it  is  altogether  unattended 
with  difficulty,  I  have,  after  consideration,  come  to  think  that  it 
must  receive  a  negative  answer. 

It  is  obvious  that,  in  a  transaction  of  the  description  of  the  one 
with  which  I  ana  dealing,  it  is  impossible  for  either  the  invoice  or 
the  bill  to  be  made  out  until  the  exact  weight  of  the  goods  has 
been  ascertained,  and  it  is  also  obvious  that,  as  the  invoice  and 
bill  naturally  fall  to  be  prepared  in  the  office  upon  the  warehouse- 
man's report,  a  certain  period  of  time  must  in  every  case  of  the 
kind  intervene  between  the  departure  of  the  goods  from  the  ware- 
house and  the  despatch  of  the  documents  to  the  purchaser.  This 
very  thing,  indeed,  happened  in  the  case  of  Brandt  d:  Co.  v.  Dick- 
«^»,  1876,  3  R.  375  (w^here  the  terms  of  the  sale  were  identical 
with  those  of  the  present  case),  and  the  Court  distinctly  rejected 
the  argument  that  the  fact  of  the  goods  being  despatched  and 
arriving  a  little  in  advance  of  the  invoice  and  bill  amounted  to  a 
waiver  of  the  suspensive  condition,  holding  that  there  had  been  no 
undue  delay  in  forwarding  the  documents,  and  that,  having  regard 
to  the  ordinary  course  of  mercantile  dealings,  the  two  things — the 
delivery  of  the  goods  and  the  despatch  of  the  documents — might 
reasonably  be  looked  upon  as  simultaneous,  or  as  partes  ejusdem 
n^'gotii.  In  the  present  case,  accordingly,  if  the  documents  had 
been  delivered  at  the  Messrs.  Miller's  office  on  the  afternoon  of 
4th  August,  or  had  been  posted  in  time  to  reach  them  on  the 
morning  of  the  following  day,  I  should  not  have  hesitated  for  a 
moment  in  holding,  upon  the  authority  of  Brandt's  case,  that  the 
property  of  the  goods  had  not  passed  by  the  delivery.  On  the 
other  hand,  if  the  pursuers'  place  of  business  had  been  in  Dundee, 
and  the  documents  had  not  been  delivered  prior  to  the 
announcement  of  the  stoppage,  I  would  have  been  inclined  to  say 
that  the  delay  in  forwarding  the  documents  was  excessive  and 
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FoBfAmsHiM.  unusual,  and  justified  the  inference  that  the  piirsuers  were  not 
Muierls^J^'i).  ^''^ating  the  granting  of  the.  bill  fks  a  suspensive  condition.  But 
j»n  ITim  ^^  ®^  happens  that  the  pursuers,  who,  aa  the  Messrs.  Miller  knew, 
"— ^  '  were  the  principals  in  the  transaction,  and  who  were  to  be  the 
drawers  of  the  bill,  carry  on  their  business  in  London.  It  wiis 
therefore  impossible — unless,  indeed,  their  agents  had  advised 
them  of  the  weights  by  telegraph,  which  I  cannot  hold  they  were 
under  obligation  to  do — for  the  invoice  and  bill  to  reach  Dundee 
earlier  than  the  morning  of  6th  August.  But  it  appears  from  the 
copy  letter,  No.  51  of  process,  that  they  were  despatched  from 
London  by  the  post  of  5th  August,  and  seeing  that  they  were 
thus  sent  off  aa  soon  as  possible,  and  that  they  would  in  all  pro- 
bability, if  the  suspension  had  not  been  announced,  have  been 
delivered  to  the  purchasers  at  the  earliest  time  at  which,  according 
to  ordinary  mercantile  dealing,  they  could  expect  to  receive  them, 
I  think  I  am  only  applying  the  principle  of  Brandt's  case  when  I 
hold  that  the  fact — which  is  all  that  the  creditors  have  to  found 
upon — that  the  invoice  and  bill  had  not  been  received  at  the 
date  of  the  purchasers'  suspension  does  not  warrant  the  conclusion 
that  the  pursuers  did  not  originally  regard,  or  had  ceased  to  regard, 
the  granting  of  the  stiprdated  bill  as  a  condition  precedent  to  the 
passing  of  the  property.  The  result  of  this  view  is  that  the  pur- 
suers are  entitled  to  my  judgment,  and  in  deciding,  as  I  have 
accordingly  done,  in  their  favour,  it  is  satisfactory  to  me  to  find 
that  the  law  goes  along  with  the  equity  of  the  case,  which  is  very 
clearly  against  the  creditors.  J.  C. 

For  pursuers — Mr.   J.   P.    Kyd,  Dundee.      For  defenders — Mr,  J.  W. 
Babnbt,  Dundee. 
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No.  47.     George  Paxton,  Purstter;  Kilmarnock  Football  Club, 
ATMHiRi.  Defenders. 

KiiiwUSSc  Foot-  Process — Title  to  Site  Club, — An  action  for  payment  of  a  debt 

baimub.  ^^e  ijy  ^  Football  Club,  in  which  the  Club  itself,  under 

its  descriptive  name,  and  the  president,  treasurer,  and 
secretary  were  called  as  defenders,  dismissed  as  incom- 
petent. 

The  circumstances  of  the  case  are  fully  detailed  in  the 
Sheriff-Substitute's  Note : — 

Jan.  14. 1886.  KiLMARNocK,  litk  Jamuiry^  1885.  —  The  Sheriff-Substitute 
shciiirHAiL.  having  considered  the  closed  record  and  whole  process,  and  heard 
parties'  procurators,  sustains  the  first  plea  in  law  for  the  defender 
Gilmour,  and  also  the  first  plea  in  law  for  the  defenders  Munro 
and  Wilson,  and  in  respect  thereof,  and  qtioad  these  defenders, 
dismisses  the  action  as  laid,  and  decerns  :  Finds  the  pursuer  liable 
in  expenses,  of  which  allows  an  account  to  be  given  in,  and  remits 
the  same  when  lodged  to  the  auditor  of  Court  to  tax  and  report. 

David  Hall. 

Note. — The  action  in  the  present  case  is  directed  against  the 
Kilmarnock  Football  Club,  and  Daniel  Gilmour,  William  Munro, 
and  Andrew  Lawson  Wilson,  described  as,  respectively,  president, 
secretary,  and  treasurer  of  said  club,  "  being  now  or  lately  thf 
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"  office-bearers  of,  and  the  committee,  or  members  of  the  com-     aymhiei. 
"  mittee,  acthig  for  and  managing  the  affairs  of  said  chib,  a^d^y^'j^n^^j^ 

being  members  thereof,   and  as  such  representing  the  said  Kil-      bauciub. 

mamock  Football  Club;"  and  prays  for  a  decree  against  the  j»il m. isss. 
defenders  ordaining  them  to  pay  to  the  pursuer  the  sum  of  £25.  sheriff  Hall. 
It  appears  that  this  sum  is  the  amount  of  a  loan  to  the  Kilmar- 
nock Football  Club,  made  by  the  pursuer  in  January,  1878.  The 
dociiment  of  debt  which  he  obtained  at  the  time  has  not  been 
produced,  but  is  understood  to  have  been  a  bill  drawn  by  him 
upon  and  accepted  by  four  of  the  members  in  their  individual 
names.  There  is,  however,  no  dispute  that  the  club  was  and 
remains  the  true  debtor ;  and,  up  to  the  beginning  of  the  year 
1884,  interest  on  the  loan  was  regularly  paid  by  it  to  the  pursuer. 
The  only  point  in  controversy  is  therefore  a  purely  technical  one, 
namely,  whether  the  club  is  competently  sued  for  payment  in  the 
present  action.  For  the  club  itself  no  appearance  was  entered, 
and  decree  in  absence  has  been  pronounced  against  it.  The  three 
defenders,  on  the  contrary,  who  are  called  nominatim  have  lodged 
defences  which  are  substantially  identical, — the  only  difference  in 
their  position  being  that  the  defender  Gilmour  was  a  member  of 
the  club  at  the  time  when  the  money  was  borrowed,  while  the 
other  two  defenders  did  not  join  it  till  afterwards. 

It  was  urged  for  the  pursuer  that  the  defences  put  forward 
resolve  into  a  denial  by  the  defenders  of  their  personal  liability, 
which  is  not  the  question  at  issue,  since  they  are  only  sued  in  a 
representative  character.  The  pursuer,  however,  did  not  dispute 
that  a  decree  against  the  club  could  be  enforced  against  the 
individual  members,  and  this  seems  to  give  the  defenders  sufficient 
title  and  interest  to  resist  such  a  decree  in  their  individual  capa- 
city. The  first  plea  stated  for  them  is  that  all  parties  interested 
are  not  called,  which  in  the  present  case  the  Sheriff-Substitute 
understands  to  mean  that  the  defenders  do  not  represent  the  club 
to  the  effect  of  bringing  it  into  court,  and  that  the  club  not  being 
here,  three  of  its  members  cannot  competently  be  sued  for  a  debt 
due  by  the  whole  body.  If,  therefore,  the  plea  is  well  founded,  it 
must,  in  the  circumstances,  contrary  to  what  usually  happens 
when  a  plea  of  this  description  is  sustained,  strike  at  the  founda- 
tion of  the  action  as  laid,  which  will  in  consequence  fall  to  bo 
dismissed. 

The  pursuer  has  framed  his  instance  in  accordance  with  the  rule 
laid  down  in  Culcreugh  Cotton  Company  v.  Mathie,  27th  November, 
1822,  2  S.  47,  calling  the  club  by  its  descriptive  name,  and  joining 
with  it,  as  defenders,  three  of  its  individual  members.  This  course 
w^as  defended  on  the  somewhat  singular  ground  that  the  Kilmar- 
nock Football  Club  is  truly  of  the  nature  of  a  mercantile  associa- 
tion, or  at  least  that  it  is  an  association  constituted  for  the 
acquisition  of  gain.  If  that  were  so,  as  it  is  believed  to  consist  of 
more  than  twenty  members,  it  would  seem  to  be  struck  at  by 
section  4  of  the  Joint  Stock  Companies  Act  of  1862.  There  is, 
however,  no  good  reason  for  ascribing  to  it  any  such  character. 
Clearly  enough,  the  club  was  formed  and  exists  for  the  mutual 
recreation  of  its  members,  and  for  no  other  purpose,  though  the 
pursuer's  agent  was  no  doubt  perfectly  justified  in  stating  that 
considerable  sums  are  occasionally  drawn  from  the  general  piiblic 
as  gate-money  for  admission  to  the  ground  where  its  sports  are 
held.     Is  there  then  any  authority  for  extending  to  a  club  formed 
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Atuhi&i. 


ball  aub. 

Jul  14. 1886. 

Sheriff  Hail 


for  the  purpose  of  mutual  recreation,  the  rule  which  is  imderstood 
Kiiiwilra^k  Foot-  ^  ^^^^  been  established  as  to  the  proper  form  of  instance  in  the 
case  of  mercantile  partnerships,  trading  under  a  descriptive  name, 
by  the  decision  in  Culcreugh  Cotton  Co,  v.  Mathie  /  There  has 
undoubtedly  been  a  tendency  in  recent  years  to  relax  the  strin- 
gency of  the  older  cases  with  regard  to  the  capacity  to  sue  and  be 
sued  of  unincorporated  associations ;  but  the  Sheriff-Substitute  is 
not  aware  of  any  precedent  which  goes  far  enough  to  justify  him 
in  sustaining  the  competency  of  the  present  action  as  directed 
against  the  Kilmarnock  Football  Club.  A  dictum  of  Lord  Ormi- 
dale,  in  the  Edinhtirgh  Veterinary  Medical  Society  v.  Dick^s  Tnutees, 
23d  June,  1874,  1  R.  1072,  seems  indeed  to  assume  that,  as 
regards  capacity  to  sue  and  be  sued,  there  is  complete  parity 
between  unincorporated  societies  constituted  for  other  purposes 
than  the  acquisition  of  gain  and  ordinary  mercantile  partnerships. 
In  that  case,  however,  the  pursuers,  whose  title  the  court  sus- 
tained, were  the  society  itself  under  its  descriptive  name,  and 
forty-six  of  its  members  styling  themselves  the  w^hole  oflSce-bearers 
and  a  majority  of  the  members  of  the  society,  while  twelve  other 
members  were  called  as  defenders  for  their  interest.  In  the  later 
case  of  Simpson  v.  Eamsay^  24th  November,  1874,  2  R.  129,  it 
was  obser\'ed  by  Lord  Neaves,  speaking  with  reference  to  a 
Friendly  Society,  that,  apart  from  statute  and  "  at  conmion  law, 
"  a  body  of  this  kind  has  no  status  or  persona  at  all.  They 
"  cannot  be  looked  at  except  as  individuals."  Lord  Ormidale  is 
reported  to  have  concurred,  and  on  the  ground  thus  indicated 
judgment  was  given  for  the  defenders.  In  like  manner,  in  the 
ordinary  practice  of  the  Sheriff  Courts,  it  seems  to  be  considered 
necessary  when  an  action  is  raised  by  or  against  sxich  a  club  as 
the  present,  that  all  the  members  of  the  association  should  be 
included  in  the  instance  (Lees^  Styles,  p.  48^.  On  the  whole, 
therefore,  the  Sheriff  feels  himself  constrained  to  hold  that  the 
defenders'  first  plea  in  law,  explained  as  above,  is  well  founded,  and 
he  has  accordingly  dismissed  the  action.  Tliis  judgment  cannot, 
of  course,  affect  the  decree  in  absence  which  the  pursuer  has 
obtained  against  the  Kilmarnock  Football  Club,  and  which  it  will 
still  be  open  to  him  to  put  in  force  against  the  other  members  of 
that  body,  though,  if  the  view  taken  by  the  Sheriff-Substitute  is 
right,  he  will  be  unable  to  do  so  successfully.  He  is  also,  it  need 
hardly  be  said,  quite  entitled,  notwithstanding  the  present  judg- 
ment, to  raise  another  action  in  competent  form,  decree  in  which 
will  be  effectual  not  only  against  the  other  members  of  the  club, 
but  also  against  those  whose  defences  have  now  been  sustained. 

D.  H. 

For  pursuer— Mr.  J.  Stubrogk,  jun.,  Kilmarnock.    For  defenders— Mr. 
Jas.  Bobbbtson,  Kilmarnock. 


SHERIFF  COURT  OF  LANARKSHIRE. 

No.  48.      John  Anthony  and  Another,  Pursuers ;  A.  &  W.  Smith 
Laharkshiu.  &  Co.,  Defenders, 

Master  and  Servant — Indenture —  Wages — Tinu  Worked — Trade 
Holidays, — Where,  under  an  indenture,  an  apprentice  is 
to  be  paid  a  specified  wage  per  week,  his  master  cannot 


Anthony  r.  Smith 
A  Co. 
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insist  on  his  accepting  a  less  wage  where  he  does  not  get  liAiAmMHin. 
afidl  week's  work;  but,  on  the  other  hand,  the  master  Anthony^,  smith 
is  not  bound  to  provide  work  or  wages  on  trade  holidays. 

The  pursuer  in  this  case  was,  in  1882,  indentured  for  five 

and  a-half  years  as  an  apprentice  turner  to  the  defenders, 

A.   &    W.    Smith    &    Co.,    engineers    and    mill-wrights, 

Glasgow, — ^the  rate  of  wages  being  specified  in  the  indenture 

to  be  6s.  per  week,  rising  by  Is.  per  week  until  the  last 

year.  In  consequence  of  dulness  in  trade,  the  defenders 
had,  as  they  alleged,  been  obliged  to  reduce  the  working 
time  of  their  employees,  including  the  pursuer,  but  they 
had  paid  him  at  the  rate  specified  in  the  indenture  for  the 
number  of  hours  he  had  actually  worked.  The  pursuer 
maintained  that  he  was  entitled  to  be  paid  as  for  a  week  of 
54  hours.  He  also  claimed  wages  for  the  Fair  holiday  week, 
which  the  defenders,  acting,  as  they  alleged,  on  long- 
established  custom  in  Gla.sgow,  had  disallowed.  The 
Sheriff-Substitute  (Lees)  issued  the  following  Interlocutor 
and  Note : — 

Glasgow,  I9th  January,  1885. — The  Sheriff-Substitute  having  Jan.  m.  isss. 
considered  the  cause,  Finds  that  the  pursuer,  John  Anthony,  with  sheiiiLKM. 
the  consent  of  his  father,  William  Anthony,  the  other  pursuer, 
entered  into  a  contract  of  indenture  on  20th  February,  1882,  with 
the  defenders,  whereby  he  became  bound  to  give  them  his  services 
for  the  period  of  five  years  and  a-half,  at  the  progressive  rates  per 
week  therein  specified,  and  they,  on  the  other  hand,  boimd  them- 
seh'es  to  instruct  him  in  their  business :  Finds  that,  on  a  sound 
construction  of  the  provisions  of  this  contract,  the  pursuer,  on 
being  ready  to  give  his  services  in  terms  of  said  contract,  is 
entitled  to  claim  payment  of  the  wages  therein  stipulated,  and  the 
defenders  are  not  entitled  to  make  any  deduction  therefrom  pro- 
portionate to  the  parts  of  the  weeks  during  which  they  are  unable 
to  provide  the  pursuer  with  work  :  Finds,  as  regards  the  claim  for 
wages  not  paid  during  the  weeks  in  July  1882,  1883,  and  1884, 
when  the  defenders'  works  were  closed,  that  the  same  is  not 
eligible,  seeing  that  as,  in  accordance  with  the  custom  of  trade, 
the  pursuer  was,  during  said  weeks,  not  bound  to  give  his  services, 
the  defenders  were  similarly  not  bound  to  give  work  :  Therefore 
Decerns  against  the  defenders  for  payment  to  the  pursuer  of  the 
sum  of  two  shillings  and  twopence,  and  to  that  extent  sustains  the 
pursuer's  claim ;  quoad  ultra  Assoilzies  the  defenders  from  it ; 
Finds  no  expenses  due  between  the  parties ;  and  Decerns. 

J.  M.  Lees. 

Note. — The  parties  are  agreed  that  54  hours,  according  to  the 
intention  and  the  practice  of  the  trade,  constitute  a  week's  work. 
If  the  pursuer,  owing  to  the  pressure, of  work,  worked  longer  than 
this  time,  the  defenders  paid  him  more ;  and  they  contend  that  if, 
owing  to  the  absence  of  work,  he  did  not  require  to  work  so  long, 
his  wages  should  be  proportionately  diminished.  I  do  not  think 
this  contention  is  sound.  In  the  first  place,  the  contract  being 
on©  of  apprenticeship,  the  length  of  the  week's  work  is  not 
intended  to  be  the  measure  of  what  wages  are  proper.  If  there  is 
not  a  week's  work,  the  pursuer  loses  part  of  his  training ;  and  it 
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Jan.  19. 1883. 
Sheriff  Lkbs. 


LARARK8HIB1.  would  bo  hiirdlj  fair  to  say  that  he  was  to  lose  both  part  of  his 
Anthony^ft  Smith  wagcs  and  a  part  of  the  training  that  constituted  his  wage-earning 
power  thereafter.  In  the  second  i)lace,  he  is  bound  to  be  in  a 
position  to  give  the  defenders  the  54  hours*  work  stipulated  for,  if 
they  want  it.  In  other  words,  during  the  ordinary  hours  of  the 
week,  he  can  earn  nothing  except  the  wage  stipulated  with  the 
defenders.  But  it  would  be  open  to  him  to  turn  to  pecuniary 
advantage,  if  he  could,  any  time  after  his  working  hours  were  over, 
and  therefore,  when  the  defenders  paid  him  over-tirae,  they  were 
only  paying  him  for  time  which  otherwise  might  have  been  made 
to  yield  pecuniary  returns.  I  therefore  think  that  the  pursuer  is 
right  in  contending  that  the  wage  stipulated  for  is  a  minimum, 
and  that  the  defenders  cannot  make  that  wage  lower  through  not 
giving  him  work.  Indeed,  it  is  well  that  such  should  be  the  rule, 
for  the  pursuer  has  an  interest  to  get  as  much  work  as  he  can  in 
order  to  learn  as  much  as  he  can ;  and,  as  I  have  already  pointed 
out,  the  defenders*  view  would  strike  both  at  his  training  and  at 
his  earnings.  It  is  therefore  well  that  the  defenders,  for  their  ovra 
sake,  as  well  as  for  the  pursuer's,  should  have  an  interest  to  give 
him  as  nearly  a  week's  work  as  they  can. 

As  regards  the  claim  for  wages  not  paid  during  the  holiday 
week,  I  think  it  is  clear  that  the  pursuer  has  no  case.  The  ratio 
of  my  judgment  on  the  preceding  part  of  the  case  is  that  the 
master  and  his  servant  must  be  dealt  with  alike, — if  the  servant  is 
bound  to  give  his  services,  that  the  master  is  bound  to  give  him 
wages.  But  reciprocally,  where  the  servant  is,  by  custom  of  trade 
or  otherwise,  not  bound  to  give  services,  the  master  cjmnot  l)c 
bound  to  give  wages.  If  I  were  to  hold  otherwise,  it  would  be  to 
say  that  the  servant  could,  if  he  chose,  stop  his  master's  work  for 
a  week,  but  that  the  master  was  to  have  no  say  in  the  matter. 
The  law,  I  think,  must  be  the  same  to  both  parties.        J.  M.  L 

Parties  will  find  an  opinion  in  accordance  with  the  above 

views  expressed  by  Mr.  Sheriff  Mair  in  deciding  the  case  of 

M'DowaU  V.  Thmtiaon  recently. — Ante,  p.  25. 

For  pursuer — Mr.  James  Lindsat,  Glasgow.  For  defender — Mr. 
Geobgb  Paekee  (Goedon  Smith  &  Paekeb),  Glasgow. 


No.  49. 

RBiinutwfcBuTiL 

M'Craer. 
M'Arthur  k  Go. 


SHERIFF  COURT  OF  RENFREW  AND  BUTE. 

James  M*Crae,  Puraxier ;  M'Arthur  &  Co.,  Defenders. 

Master  and  Servant — Indenture — Wages — Tinu  Worked. — 
Where  an  indenture  provided  that  an  apprentice  was  to 
be  paid,  according  to  the  time  wrought,  at  a  certain  rate, 
and  that  he  was  to  work  for  such  period  per  day  as  the 
exigencies  of  his  employer's  business  might  require,  luld 
he  was  only  entitled  to  a  wage  proportionate  to  the  time 
ho  worked. 

This  was  an  action  in  the  Small -Debt  Court  at 
Paisley,  at  the  instance  of  an  indentured  apprentice 
against  his  employers,  a  firm  of  ship-builders  in  Paisley, 
for  wages  for  a  fortnight  during  which  he  was  told 
by  defenders  there  was  no  work  to  do.     Parties  admitted 
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that  a  notice  was  posted  up  in  the  shipbuilding  yard  ^"'"^L*®"*"- 
on  13th  November,  1884,  prescribing  the  hours  of  M'^hS?*co. 
work  to  be  39  per  week,  from  and  after  14th  — 
November ;  that  then  the  defenders  had  only  work  suffi- 
cient to  employ  their  apprentices  for  that  time ;  that  from 
the  time  of  that  notice  until  the  apprentice  left  without 
work,  he  was  paid  a  wage  in  the  proportion  that  39 
hours  bear  to  54  hours ;  that  the  apprentice  sometimes 
wrought  for  more  than  54  hours,  and  on  these  occasions 
was  paid  proportionately  more  than  the  stipulated  wage ; 
that  the  defenders  informed  the  pursuer  on  17th  December, 
1884,  that  there  was  no  work  to  do,  and  that  his  services 
would  not  be  required ;  that  defenders  took  pursuer  back 
on  7th  January,  1885.  It  also  appeared  that  from  I7th  to 
31st  December  labourer  and  journeymen  were  employed  for 
39  hours  each  week  by  the  defenders,  although  they  stated 
they  had  no  work  for  apprentices  during  that  fortnight. 

The  indenture  was  for  the  period  of  five  years,  at  the 
following  progressive  rate  of  wages  per  week: — lis.,  12s., 
13s.,  148.,  15s.  The  indenture  provided  that  the  appren- 
tice was  to  serve  his  master  honestly,  "and  that  for 
"such  number  of  hours  per  day  as  shall  be  prescribed 
"  by  the  regulations  in  operation  from  time  to  time  at  the 
**  works,  and  posted  up  therein,  or  for  such  greater  or  less 
"  period  per  day  as  the  exigencies  of  the  business  may 
"  require ; "  and  "  that  the  apprentice  shall  not  absent  him- 
"  self  without  liberty,  except  in  case  of  sickness,  and  at  the 
"expiry  of  eaich  year  to  serve  two  days  for  each  day's 
"  ateence  without  liberty,  and  day  for  day  if  with  liberty, 
"  and  so  in  proportion  in  case  of  absence  of  any  part  of  a 
"  day,"  or  in  the  master  s  option,  to  deduct  two  days  wages 
in  the  one  case  and  one  day  in  the  other.  "  And  further, 
"  they  bind  themselves  to  pay  to  the  apprentice,  wages  for 
"  the  time  he  actually  works,  at  the  following  rates  (already 
"  specified),  in  full  of  every  demand  or  exaction  of  what- 
"  ever  description,  per  week,  and  so  in  proportion  for  any 
"  part  of  a  week." 

Sheriff  Cowan,  in  giving  decision,  said  he  had  listened  carefully  oh-rf"7r 
to  the  arguments,  and  had  no  hesitation  in  saying  that,  in  the 
peculiar  terms  of  the  contract,  the  pursuer  was  not  entitled,  in 
ordinary  circumstances,  to  more  than  the  rateable  pay  for 
the  time  he  actually  worked.  The  provision  of  the  contract 
was  that  he  "should  work  such  a  number  of  hours  per 
"day  as  shoidd  be  prescribed  by  the  regulations  in  operation 
"  from  time  to  time  at  the  works,  or  as  the  exigencies  of 
"  the  business  may  require."  When  they  came  to  regu- 
late the  amount  to  be  paid,  he  found  the  provision,  that  the 
apprentice  should  be  paid  w^ages  for  the  time  he  "actually  worked, 
"according  to  the  following  rates: — lis.  per  week  for  the  first 
"year,  12s.  per  week  for  the  second  year,"  and  so  on.  That 
showed  that  the  remuneration  was  not  so  much  a  week  or  a  year,, 
hut  at  the  rate  of  so  much  per  week  for  the  time  he  was 
actually  employed.     In  these  circumstances,   he  held  that  the 
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RMFRBwftBuTB.  puTsuer  was  not  entitled  to  more  than  the  rateable  pay  for  the 
w^v^kCo.  ^^^^  ^®  actually  worked ;  but  he  thought  it  reasonable,  however, 
that  for  the  fortnight  during  which  there  was  no  work  for  the 
apprentice  he  should  receive  remuneration  at  the  proportionate 
rate  paid  for  the  previous  fortnight.  His  Lordship  accordingly 
decerned  in  favour  of  the  pursuer  for  ITs.  lOd. 

For  pursuer— Mr.  Duoald  D.  Dickie  (Rbid  &  Dickib),  Paisley.    For 
defenders — Mr.  John  Muib  (Caxdwbll,  Muib  &  Caldwell),  Paisley. 


Jan.  2r.  1885. 
Sheriff  GowAX. 


SHERIFF  COURT  OF  WIGTOWNSHIRE. 

No.  50.       Matthew  Caldwell  and  Others,  Pursuers ;  Stranbaer 
wioTowKBHiM.  Police  Commissioners,  Defenders. 

Stranraer  Police  Police  Act,  1862 — Harhours  Act,  1853 — Sale — Raie^ — Pvhlic 

—  Trust, — Held  (1)  that  the  sum  paid  for  the  site  of  a 

Slaughter-house  by  the  Police  Commissioners  of  a 
Burgh,  to  themselves  aa  Harbour  Trustees,  wivs  illegally 
charged  against  the  ratepayers,  in  respect  that  the  trans- 
action was  contrary  to  the  provisions  of  the  Police  and 
Harbour  Acts ;  (2)  that  payments  made  to  Commissioners 
of  PoUce,  so  far  as  representing  profit  to  them,  were 
illegal,  and  fell  to  be  deducted  from  the  Burgh  account; 
(3)  that  relief  from  assessment  for  Police  Kates,  granted 
by  the  Police  Commissioners  to  themselves  as  Harbour 
Trustees,  was  illegal,  and  that  the  sum  due  for  that 
assessment  fell  to  be  added  on  the  credit  side  of  the 
Burgh  account. 

This  was  an  action  at  the  instance  of  Matthew  Caldwell, 
John  M'Geoch,  John  Hillan,  and  Andrew  M*Harg,  all 
fleshers,  and  ratepayers  under  the  Police  Act,  in  the  burgh 
of  Stranraer,  against  William  Black,  clerk  to  the  Commis- 
sioners of  Police,  and  as  such  clerk  representing  the  said 
Commissioners,  to  get  the  Commissioners  ordained  to  alter 
and  correct  the  annual  accounts  made  up  by  them  for  the 
year  from  15th  May,  1883,  to  15th  May,  1884,  in  terms  of 
the  75th  section  of  the  Police  Act,  as  follows: — (1)  By  strik- 
ing out  the  sum  of  £600,  said  in  the  accounts  to  have  been 
paid  for  the  use  of  the  site  on  which  the  new  slaughter- 
house has  been  built ;  (2)  by  striking  out  certain  sums,  said 
to  have  been  paid  to  individual  members  of  the  Police  Com- 
mission, in  so  far  as  said  sums  represented  profit  or  emolu- 
ment ;  and  (3)  by  ordaining  the  Commissioners  to  levy  from 
the  Harbour  Commissioners  of  Stranraer,  and  include  in 
their  annual  accounts,  the  assessment  due  by  them  for  said 
period,  amounting  to  £64  3s.  4d.  The  Sheriff-Substitute 
(Nicolson),  after  hearing  parties,  issued  the  following 
Interlocutor  and  Note : — 
Jaii.M^i886.  Stranraeb,  28<A  January,  1885. — The  Sheriff-Substitute  havmp 
Bhoriff  NI00L80H.  heard  parties'  procurators,  and  considered  the  closed  record,  pro- 
cess, and  productions:  Finds  that  the  pursuers  are  entitled  to 
object  to  the  first  item  in  the  account  for  1883-84,  published  by 


SHERIFF  COURT  REPORTS.  91 

the  Commissioners  of  Police  of  Stranraer ;  that  the  Commissioners  wiotowothiei. 
have  not  fulfilled  the  statutory  requirements  in  regard  to  the  g^JJ^^ipSi'i^ 
acquisition  of  the  ground  for  which  the  said  item  is  charged ;  that  oommiggjonera. 
there  has  been  no  valid  sale  of  the  ground,  and  that  the  price    Jan.  ss,  188&. 
charged  for  it  is  not  due,  to  the  effect  of  assessing  the  pursuers  for  sheriff  Nioolbos. 
their  proportion  thereof;   that  the  payments  made  to  Commis- 
sioners of  Police,  in  so  far  as  representing  profit  to  them,  are  illegal, 
md  must  be  deducted  from  the  said  account;  that  the  relief 
granted  to  the  Harbour  Commissioners  of  Stranraer  from  assess- 
ment for  Police  Rates  for  the  year  1883-84  is  illegal,  and  that  the 
said  account  must  be  altered  and  corrected  by  the  addition  of 
•£64  3s.  id.  on  the  credit  side,  in  respect  of  such  assessment : 
Ordains  the  Conmiissioners  of  Police  to  make  up  and  exhibit  a 
correct  account  of  the  monies  received  and  expended  by  them  in 
terms  of  the  Police  Act,  1862  :  Finds  the  defender,  as  represent- 
ing the  Commissioners  of  Police,  liable  in  the  expenses  of  process, 
as  the  same  shall  be  taxed,  (kc,  and  decerns. 

Alex.  NiooutON. 

iVbfe.~The  pursuers  are  ratepayers  in  the  Buigh  of  Stranraer, 
wd  the  defender,  as  clerk,  represents  the  Police  Commissioners 
of  the  Burgh,  under  the  General  Police  (Scotland)  Act,  1862. 
For  the  sake  of  brevity,  the  Commissioners  will,  in  this  note,  be 
designated  as  defenders.  By  sec.  75  of  that  Act^  it  is  provided 
that  "accounts  of  all  property,  heritable  and  moveable,  vested  in 
"  the  Commissioners,  showing  the  natiwe  of  such  property,  and  of 
"all  money  received  and  disbursed,  shaU  be  kept  in  books  by  the 
"treasurer  or  collector,  as  the  Conmiissioners  may  appoint,  and  all 
"isuch  books  and  accounts  may,  at  all  reasonable  times,  be  inspected 
"  and  perused,  without  fee  or  reward,  by  any  person  assessed ;  and 
"incase  any  person  who  shall  be  assessed  shall  be  dissatisfied 
"  with  any  accounts  which  shall  have  been  made  up  as  aforesaid,  or 
"with  any  of  the  items  or  articles  contained  in  such  accoimts, 
"such  person  may  complain  against  the  same  by  petition  to  the 
"Sheriff,  in  which  complaint  shall  be  specified  the  grounds  of 
"objecting  to  such  accounts,  items,  or  articles;  and  the  Sheriff 
"shall  proceed  to  hear  and  determine  the  matter  of  such  com- 
"  plaint,  and  his  decision  shall  be  final."  The  pursuers  were 
J^^sessed  by  the  defenders  for  Police  Rates,  for  the  year  ending 
15th  May,  1884,  and  being  dissatisfied  with  the  accounts  pro- 
duced, they  presented  this  petition  in  terms  of  the  statute, 
^ecifjing  their  objections  to  the  accounts,  and  to  the  assessment 
charged  in  respect  thereof. 

L—The  first  and  most  important  item  objected  to  is  that  which 
comes  first  in  the  "  Copy  of  Entries  from  the  books  kept  by  the 
"Chamberlain  to  the  Police  Commissioners  of  Stranraer,"  No.  27 
t>f process.  It  is  in  these  terms: — "1883,  June  12.  By  paid 
"Harbour  Commissioners  of  Stranraer  price  of  ground  at  Portrodie, 
"for  site  of  slaughter-house,  in  terms  of  meeting  of  Conmiissioners 
"ofllthinst,  X600." 

The  defenders  are  not  only  Magistrates  and  Town  Councillors 
and  Police  Commissioners  of  Stranraer,  but  also,  as  is  usual  in 
burghs  which  are  also  seaports.  Harbour  Commissioners.  It 
appears  that  they  incurred  considerable  expense  in  the  latter 
capacity,  and  thought  it  proper  to  assist  the  one  trust  at  the 
expense  of  the  other.  The  prosperity  of  Stranraer  depends,  un- 
doubtedly, very  much  on  its  harbour — one  of  the  best  in  the  south 
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wioTowKBHiwL  of  Scotland — and  the  defenders  must  be  credited  with  a  bona  fide 
Caldwell,  &a. ».  view  to  the  public  ffood  of  the  community  they  represent.     But  it 

Stranraer  Police  .      .         ,,       .^  ^^  ^.         ,i  i-         x  •  xi.        ir  • 

oommuwonera.  is  m  all  circumstances  questionable  poucy  to  mix  up  the  atlairs 
Jan.  28, 1886.  and  interests  of  trusts  that  are  quite  distinct.  It  is  not  lawful  for 
Sheriff  NicoLBOK.  persons  who  are  trustees  for  A,  and  also  for  B,  to  sell  to  themselves 
as  trustees  for  A  some  of  the  property  of  B  without  asking  and 
obtaining  A's  consent.  That  is  what  the  defenders  in  this  case 
have  done.  The  ratepayers  of  Stranraer,  however  much  they  may 
incidentally  benefit  by  the  improvement  of  the  harbour,  are  under 
no  legal  obligation  to  pay  for  it ;  and  they  may  well  object,  as  the 
pursuers  do,  to  being  assessed  for  the  price  of  a  piece  of  ground, 
about  w^hich  their  opinion  was  never  asked,  the  price  of  which 
they  consider  exorbitant,  and  for  which  no  valid  title  is  offered  to 
them  as  its  proprietors.  The  defenders  maintain  that  the  rate- 
payers of  Stranraer  were  duly  advertised  of  what  was  being  done 
for  the  erection  of  a  slaughter-house,  and  they  appeal  to  their 
advertisement  in  the  Wigtownshire  Free  Press  of  12th  October, 
1882,  announcing  their  resolution  "to  borrow  £2000  for  the 
"  erection  of  a  slaughter-house,  embankment  for  same,  and  relative 
"  works, *'  as  sufficient  information  on  the  subject.  The  pursuers, 
they  say,  ought  to  have  objected  then,  if  they  had  any  good  objec- 
tion to  offer.  But  how  could  they  ?  The  defenders  were  quite 
entitled  to  borrow  £2000  for  the  erection  of  a  slaughter-house, 
which  everyone  in  Stranraer  knew  to  be  required ;  and  no  item  in 
the  Burgh  accounts  had  yet  appeared  in  reference  to  it,  which 
any  ratepayer  could  object  to.  No  information  whatever  was 
given  to  them,  except  what  the  word  "  embankment "  conveys,  as 
to  where  it  was  to  be  built,  and  neither  then  nor  at  any  time 
was  any  information  conveyed  to  them  of  the  price  that  was  to  be 
paid  "  for  the  use "  of  the  site.  The  first  information  on  that 
point  was  given  in  the  entry  above  cited,  from  the  Chamberlain's 
books,  after  the  price  had  already  been  paid.  Remarkably  enough, 
the  defenders  had  made  up  their  minds  to  build  on  the  site  in 
question,  not  only  before  they  knew  what  the  price  was  to  be,  but 
even  before  it  could  be  properly  said  to  exist.  The  minutes  of  the 
Slaughter-House  Committee  of  12th  March,  1881,  bear  that 
"  having  examined  the  site  at  Portrodie,"  the  committee  unani- 
mously resolved  to  recommend  that  the  plans  prepared  in  1870 
should  have  the  drainage  pipes  re-arranged  to  suit  the  new  site, 
and  that  the  building  be  placed  so  that  its  main  entrance  shall 
face  Harbour  Street.  The  site,  however,  though  thus  approved  of, 
had  still  to  be  made,  not  by  the  Police  Commissioners,  but  by  the 
Harbour  Trustees.  The  minutes  of  both  indicate  this,  and  in 
their  defences  (3)  the  defenders  say — "  An  agreement  was  accord- 
"  ingly  made  between  the  two  bodies  for  the  use  of  a  site  on  cer- 
"  tain  new  ground  which  had  recently  been  made  and  embanked  at 
"  the  harbour." 

That  piece  of  ground,  such  as  it  is,  was  brought  into  existence 
by  the  defenders,  us  Harbour  Trustees,  not  as  Police  Commis- 
sioners, not  so  much  for  the  benefit  of  the  harbour  as  for  the  pur- 
pose of  creating  a  site  for  the  slaughter-house.  Their  scanty 
minutes  shew  this.  But  as  Harbour  Trustees  their  one  duty  is  to 
improve  the  harbour.  The  Act  16  and  17  Vict,  cap.  93,  under 
which  they  exist,  declares  (sec.  17)  that  "from  and  after  the 
"  adoption  of  this  Act  in  any  Burgh  the  whole  future  revenue  of  the 
"  harbour  shall  be  applied  and  expended  by  the  Town  Coimcil  in  the 
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"  maintenance,  improvement,  and  extension  of  the  harbour,  and  in  wio«mMHiM. 
"  no  other  way  and  for  no  other  purpose  whatsoever."     In  what  |^^";  {Jfjco 
way  the  sum  of  £566  expended  by  the  defenders  as  Harbour  Com-  commissioners, 
niiasionera  on  the  reclamation  of  the  shore  at  Portrodie  was  for    Jan.  as,  1886. 
''  the  maintenance,  improvement,  and  extension  "  of  the  harbour  sheriff ^iioomov. 
of  Stranraer  does  not  appear  to  the  uninstructed  eye,  and  nothing 
in  this  process  shows  it.     Judging  as  an  unskilled  observer,  I 
cannot  see  what  possible  benefit  that  work  has  conferred  on  the 
harbour.    It  was  not  required  for  its  "  maintenance  ;"  it  has  not 
"improved"  it  in  anyway;  and  instead  of  "extending,"  it  has 
diminished  its  area.     The  defenders  thus  appear,  equally  in  their 
capacity  of  Harbour  Commissioners  and  of  Police  Commissioners, 
to  have  ignored  the  duties  prescribed  to  them  by  the  Acts  of  Par- 
liament applicable    to    these  several   functions.       As    Harbour 
Trustees,  they  have  expended  £566  on  the  reclamation  of  shore, 
for  which  it  is  to  be  presumed  they  had  the  consent  of  H.M. 
AVoods  and  Forests  Commissioners,  though  that  is  not  stated. 
The  whole  cost  of  that  reclamation,  with  the  addition  of  £34  more 
to  make  up  the  neat  sum  of  £600,  they  think  it  right  to  charge 
the  ratepayers  of  Stranraer  with,  not  as  the  price  of  the  whole  area 
embanked,  but  simply  for  "  the  use  "  of  the  comer  on  which  the 
slaughter-house  was  built,  less  than  a  fourth  of  the  total  area  of 
that  partially  reclaimed  wilderness.     This,  as  Harbour  Conamis- 
sioners,  they  have  done  in  defiance  of  the  Act  of  Parliament  which 
called  them  into  existence.     As  Police  Commissioners,  equally  in 
defiance  of  the  Police  Act  which  caUed  them  into  existence,  they 
agree  to  pay  the  sum  of  £600  for  "  the  use  "  of  that  site  created 
at  Portrodie  by  themselves  as  Harbour  Commissioners,  without  even 
asking  a  bit  of  paper  or  parchment  to  say  how  long  they  were  to 
have  the  use  of  it. 

That  is  a  style  of  doing  business  and  "  rendering  accounts " 
which  cannot  be  permitted.  Whatever  credit  may  be  given  to 
the  defenders  for  their  enterprise  and  originality  in  the  creation  of 
valuable  building  ground  in  unpromising  circumstances,  they 
cannot  be  allowed  to  make  such  startling  innovations  as  they  seem 
disposed  for  in  the  conveyance  of  land  rights  and  the  burdening  of 
ratepayers.  If  the  two  trusts  which  the  defenders  represent  had 
been  private  trusts,  there  could  be  no  excuse  for  such  a  transaction 
as  is  here  complained  of — trustee  for  A  selling  property  to  him- 
self, as  trustee  for  B,  for  a  sum  which  no  rational  man,  acting  for 
himself,  or  properly  advised,  would  dream  of  giving.  The  law  and 
morality  applicable  to  private  trusts  are  equally  applicable  to  public 
ones.  A  public  trustee  for  two  separate  trusts  is  not  less  bound 
than  a  private  trustee  to  make  the  best  bargain  possible  for  the 
one,  independently  of  his  desire  to  do  the  best  he  can  for  the 
other.  Very  important  and  instructive  decisions  as  to  the  duties 
of  To^u  Councils,  acting  also  as  trustees  for  a  charity,  were 
pronounced  in  the  Edinburgh  Trinity  Hospital  cases,  in  which  the 
Magistrates  and  Town  Council  were  found  to  have  misapplied  the 
trust  funds  in  breach  of  the  purpose  of  the  trust.  So  in  the  case 
of  The  University  of  Aberdeen  v.  The  Magistrates  of  Aberdeen 
(House  of  Lords,  23rd  March,  1877,  4  R.,  48),  a  sale  of  trust 
property  by  the  Town  Council  to  themselves  was  held,  after  the 
lapse  of  more  than  forty  years,  to  be  invalid,  to  the  effect  of 
entitling  them  as  Town  Council  to  the  revenue  of  that  property. 

Open,  however,  as  the  transactions  above  noticed  are  to  criticism, 
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WioTOwiiBBiBi.  ^]^Q  most  serious  objectioti  still  remains.     The  ratepayers  of  Stran- 

stHmrSr  pSiim  '^'*  ^^^  charged  £600  as  "  price  of  ground  at  Portrodie,"  for  site 

cominiaaionera.  of  the  slaughter-house.     But  there  is  nothing  produced  in  process 

Jan.  28, 1886.    to  show  that  the  defenders  have  ever,   as  Harbour  Trustees,  given 

Sheriff  NicoisoH.  anything  but  the  use  of  the  site,  and  that  for  no  specified  term,  to 

themselves  os  Police  Commissioners. 

The  only  documents  produced  by  the  defenders  as  Police  Com- 
missioners, in  evidence  of  a  right  to  the  site  in  question,  are  1 1 
and  13  of  process.  No.  11  is  an  "excerpt  from  niinut«  of  Harbour 
"  Committee  of  the  Town  Council,  as  Harbour  Commissioners  of 
"Stranraer,  dated  8th  June,  1883,  approved  of  by  Town  Council 
"  of  Stranraer  on  11th  June,  1883."  It  is  in  these  terms : — "  The 
"  Harbour  Committee  having  expended  about  ^600  in  embaukin^i: 
"  of  ground  at  Portrodie,  for  the  erection  of  a  slaughter-house,  and 
'*  also  for  the  extension  and  improvement  of  the  harbour,  and  the 
"  Town  Council,  as  Harbour  Commissioners,  having  got  the  sanction 
"  of  the  Board  of  Trade  for  the  erection  of  the  slaughter-house  upon 
"  a  portion  of  the  ground,  agree  to  grant  the  use  of  the  site  of 
"the  slaughter-house,  and  so  much  of  the  ground  around  it  as 
"  may  be  required  (always  reserving  the  rights  of  the  harlx)ur  for 
"  what  may  be  necessary  for  strictly  harbour  purposes)  to  the  Police 
"  Commissioners  of  the  Burgh,  for  the  consideration  of  the  outliud 
"  sum  of  JB600,  the  Police  Commissioners  being  entitled  to  use  the 
"said  erection,  and  to  draw  the  revenue  thereof." 

No.  13  is  an  excerpt  from  minutes  of  Commissioners  of  Police  of 
Stranraer,  dated  11th  June,  1883,  in  these  terms: — "Reports  of 
"Committee  having  been  called  for,  (1)  a  minute  of  Harbour 
"  Committee,  dated  7th  instant,  relating  to  the  price  to  be  paid  by 
"Commissioners  for  the  use  of  site  of  slaughter-house  to  the 
"  Harbour  Commissioners,  was  read  and  approved  of — Mr.  Hugh 
"Maclean  dissenting." 

This  is  all  that  has  been  done  for  the  conveyance  of  a  piece  of 
heritable  estate  to  the  ratepayers  of  Stranraer,  for  which  they  are 
charged  i&600,  and  asked  to  pay  taxes. 

Even  in  their  defences  the  defenders  do  not  pretend  to  have 
got  any  such  title  to  the  groimd  in  question  as  the  Police 
Act  prescribes,  and  as  common  sense  dictates.  They  speak 
throughout  (Stat.  3  and  4)  of  "  the  use  of  the  site  "  as  that  which 
the  Harbour  Commissioners  agreed  to  grant,  and  they  to  take,  for 
the  sum  of  £600.  The  defenders  say  also  (Stat.  6)  that  "  the  cost 
"  to  the  Harbour  Trustees  of  providing  the  above  ground  was  at 
"  least  X600,"  whereas  the  account  produced  (39  of  process), 
showing  "  sums  actually  expended  by  the  Harbour  Commissioners 
"  of  Stranraer,  in  forming  embankment  on  site  for  slaughter- 
"  house"  amounts  only  to  £566  Is.  8d.  But  a  few  pounds  more 
or  less  is  a  mere  trifle,  when  it  is  considered  ftur  to  charge  the 
whole  cost  of  the  embankment,  <kc.,  for  the  use  of  a  fraction  of  the 
area  embanked.  In  my  view,  the  defenders  might  just  as  well 
have  charged  the  pursuers  with  the  cost  of  dredging  up  the  stuff 
out  of  the  harbour,  which  they  charge  them  with  the  cost  of  laying: 
down  at  Portrodie,  for  the  creation  of  the  valuable  ground,  of 
which  the  mere  "  use  "  is  considered  by  them  worth  JS600. 

If  this  were  not  so  serious  a  transaction,  and  so  open  to  repre- 
hension, one  would  be  amused  at  the  terms  in  which  the  defenders 
as  Harbour  Commissioners  give  the  use  of  this  site,  for  no  specified 
period,  to  themselves,  as  Police  Commissioners  of  Stranraer,  for  the 
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outlaid  sum  of  £600.  In  respect  of  this  payment,  the  Police  Wmtotohim. 
Commissioners  are  to  be  entitled  "  to  use  the  ground  for  the  said  |J}5*JJ^^  p5;fjS 
"  erection,  and  to  draw  the  revenue  thereof."  It  would  be  hard  to  CommiMionera. 
say  which  of  these  clauses  is  the  more  absurd,  but,  on  the  whole,  Jan.  aa.  i8m. 
it  seems  specially  ludicrous  to  grant  the  right  of  drawing  revenue  sheriff  Nicolbow 
from  a  piece  of  ground  for  which  £600  is  charged,  to  the  persons 
who  have  agreed  to  pay  that  extravagant  sum  for  the  use  of  it. 

There  might  be  some  excuse  for  the  extraordinary  style  of  busi- 
ness practised  by  the  defenders  if  they  had  no  statute  to  guide 
them.    But  the  Police  Act,  under  which,  as  Police  Commissioners, 
thev  exist,  prescribes  briefly  and  distinctly  how  they  should  pro- 
ceed.   Section  390  of  that  Act  says — "  The  Lands  Clauses  Consoli- 
"  dation  (Scotland)  Act,  1845,  shall  be  incorporated  with  and  form 
"  part  of  this  Act,  with  respect  to  the  provisions  thereof  as  to 
"acquiring  lands  by  agreement;"  and  section  391  says — "The 
"rights  of  all  heritable  property  to  be  acquired  in  the  execu- 
"  tion  of  this  Act  shall  be  taken  in  favour  of  the  Clerk  of  the 
"Commissioners  for  the  time   and  his  successors  in  ofl&ce,  and 
"  such  rights  shall  be  sufl&cient  for  vesting  the  subjects  in  the 
"  Commissioners  and  their  successors  in  office."     The  defenders 
have  ignored  both  these  provisions  in  the  matter  now  in  question, 
having  neither  followed  the  provisions  of  the  Lands  Clauses  Act, 
not  taken  any  right  to  the  gromid  in  question  in  favour  of  their     , 
clerk  or  of  anybody  else.     Perhaps  they  thought  the  ground  in 
question  could  not  be  correctly  designated  as  "  lands,"  and  that 
the  "  use  of  the  site "  was  a  right  not  coming  under  the  provi- 
sions of  the  Act.     If  that  be  so,  the  price  paid  for  the  privilege  of 
building  on  it  should  have  been  very  much  under  the  market 
value  of  land  in  the  parish  of  Stranraer,  instead  of  being  im- 
mensely above  it. 

At  the  debate,  however,  it  was  maintained  for  the  defenders 
that  they  had  fulfilled  all  the  requirements  of  the  Police  Act  in 
r^ard  to  the  acquisition  of  the  site.  In  support  of  this  strong 
assertion,  the  only  proof  given  was  that  they  had  complied  with 
the  provisions  of  section  368  of  the  Act.  That  section  is  in  these 
terms: — "The  Commissioners  may  provide  and  establish  fit 
"shambles  or  slaughter-houses  for  the  purpose  of  slaughtering 
"cattle,  and  for  that  purpose  may  borrow  such  sums  of  money  as 
"they  shall  find  necessary,  on  the  security  of  the  Police  Assessment 
"and  of  the  rates  to  be  taken  and  levied  for  the  use  of  such 
"shambles  and  slaughter-houses,  and  of  the  ground  on  which  the 
"same  are  erected,  or  on  any  one  or  more  thereof,  and  they  may 
"also  hcense  such  slaughter-houses  as  they  from  time  to  time  think 
"  proper  for  slaughtering  cattle  within  the  burgh."  That  compliance 
with  this  enactment  should  be  considered  sufficient  answer  to  the 
objection  that  the  defenders  have  not  done  all  that  the  Act  re- 
quires, for  the  acquisition  of  property  and  of  a  title  thereto,  shows 
very  plainly  how  little  they  have  to  say  for  themselves.  To 
provide  a  slaughter-house  and  to  borrow  money  for  the  purpose  is 
one  thing;  to  get  a  site  at  a  reasonable  price  and  with  a  good  title 
is  another  thing;  and  there  are  quite  different  provisions  in  regard 
to  them.  The  defenders  have  complied  with  the  one,  but  entirely 
ignored  the  other. 

It  would  be  extremely  unfortunate  if  there  were  no  remedy  for 
the  wrong  of  which  the  pursuers  complain,  beyond  the  granting  of 
the  prayer  of  this  petition.     But  things  are  not  in  an  irretrievable 
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wioTowHBHiBB.  pogitioiL     There  has  really  been  no  sale  of  the  site  in  question, 

strwiSli  Poiiw  ®^^  ^^  *^®  defenders  wish  to  right  themselves  and  their  consti- 

commiaaionera.  tuents,  they  Cannot  do  better  than  follow  the  course  recently 

Jan.  28. 1886.    adopted  by  the  Police  Commissioners  of  Grangemouth,  in  reference 

Sheriff  nToolsoh.  to  the  saJe  of  their  old  Town  Hall.     Instead  of  carrying  through 

the  sale  at  their  own  hand,  and  to  themselves,  that  body  petitioned 

the  Court  of  Session  for  authority.     The  Court  remitted  to  an 

architect  to  value  the  building,  and  on  his  report  they,  on  31st 

October,  1884,  authorised  the   sale   of  the  building  by  public 

auction  at  the  upset  price  named  by  the  reporter.     It  is  not  too 

late  yet  for  the  defenders  to  take  that  course,  and  so  to  save  much 

trouble  and  expense  to  themselves  and  their  constituents. 

II. — The  second  head  of  the  pursuers'  objections  refers  to  sums 
paid  to  any  of  the  defenders  for  work  done,  whereby  they  derived 
profit.  On  that  point  there  can  be  no  doubt,  and  such  an  intelli- 
gent body  as  the  Town  Coimcillors  of  Stranraer  ought  not  to  need 
information  or  caution  on  the  subject.  This  action,  however,  has 
enlightened  some  of  them  thereanent,  and  Messrs.  Kennedy  and 
Gibb  have  refunded  the  sums  which  "  through  innocent  error  or 
"  inadvertence  "  (Stat.  8)  they  asked  and  received  as  profit  on 
business  done  by  them  for  the  burgh.  The  charge  for  fees  paid 
and  to  be  paid  to  Mr.  H.  R.  Taylor,  architect,  for  plans  of  the 
slaughter-house,  <fec.,  is  more  important.  The  remit  made  by  the 
Slaughter-house  Committee,  on  11th  September,  1882,  was  certainly 
not  to  him,  then  in  his  nineteenth  year,  but  to  his  father,  one  of 
the  Police  Commissioners  of  Stranraer,  who  had  so  far  back  as 
1870  prepared  plans  for  a  slaughter-house.  The  Slaughter-house 
Committee  of  the  above  date  resolved  thus: — "  Considering  that 
"  the  new  ground  for  proposed  site  of  the  new  slaughter-house  is 
"  now  far  advanced,  recommend  that  the  plans  formerly  adoptai 
"  by  the  Conamissioners  be  now  acted  upon,  with  relative  specifi- 
"  cations ;  the  latter  being  modified  and  adopted  by  Mr.  Taylor, 
"  who  prepared  the  plans,  to  the  new  site."  No  remit  was  ever 
made  to  Mr.  Taylor,  jun.,  and  he  has,  therefore,  no  legal  claim  in 
respect  of  the  work  for  which  he  charges  £66  15s.,  and  was  paid 
to  account  £30  on  8th  November,  1883.  But  the  new  plans  are 
signed  by  him,  and  I  understand  that  he  is  a  qualified  architect, 
and  really  did  the  work  for  which  he  charges.  I  shall  therefore 
not  disallow  that  item,  however  much  it  reminds  one  of  the  old 
saying — "  Oor  ain  fish-guts  to  oor  ain  sea-maws," — which  I  advise 
the  municipal  rulers  of  Stranraer  not  to  overdo. 

III. — The  third  item  objected  to  by  the  pursuers  is  the  deduc- 
tion allowed  by  the  defenders,  as  Police  Commissioners,  to  them- 
selves, as  Harbour  Trustees,  as  relief  from  assessment  for  gas,  <fec. 
On  this  point  there  can  be  no  doubt.  The  Harbour  Conmaissioners 
of  Stranraer  do  not  come  under  the  provision  of  section  88  of  the 
Police  Act,  which  empowers  Commissioners  of  Police  to  remits  in 
whole  or  in  part,  payment  of  assessment  charged  for  police  piupoees 
"  on  the  groimd  of  the  poverty,  or  inability  to  pay,  of  any  person 
"  liable  in  the  Police  Assessment  \mder  this  Act,  ....  but 
"  upon  no  other  account  whatsoever."  How  these  Harbour 
Trustees,  with  a  balance  in  their  favour  of  £196  15s.  OJd.,  as  their 
last  published  account,  up  to  15th  October,  1883,  shows,  can  be 
regarded  as  persons  imable  to  pay  for  their  gas,  as  they  have 
hitherto  done,  is  difficult  to  understand.  It  is  particularly  diffi- 
cult to  understand  how  the  defenders,  who  ought  to  know  their 
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own  position  as  Harbour  Trustees,  and  vouched  that  balsince,  ^'°*^^"°"'- 

venture  to  say  in  their  defences  (10)  "The  relief  was  so  granted  gijl^^f  pSfjc'i 

"on  the  ground  of  the  Harbour  being  inter  alia  unable  to  pay  CommiMionera. 

"such  assessments."     If  the  Harbour  Trustees  are  so  poor  that    Jan.  28,  issi 

they  cannot  pay  for  their  gas  like  other  people,  it  is  highly  in-  sheriff Ifioowoir. 

cumbent  on  them  to  give  better  security  than  they  have  done  to 

the  pursuers,  for  the  right  either  to  use  or  hold  land,  their  own 

right  to  which,  if  they  are  really  vergentes  ad  inopiam^  is  not  worth 

much.  A.  N. 

For  pnisnere — Mr.  HuOH   Todd,  Stranraer.    For  defenders — Mr.   W. 
Black  and  Mr.  J.  S.  Gabnochjin,  Stranraer. 
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WiLKiE  and  Others,  Pursuers ;  Richard  Macaulay,  Jun., 

Defender, 

Agent  and  Principal — Factor^s  Commission — Landlords^  and 
House  Factors^  Association. — Held  that  when  a  property 
which  has  been  for  some  time  in  the  hands  of  a  factor, 
is  withdrawn  from  him  before  Candlemas,  he  is  entitled 
to  charge  full  commission  to  the  following  Whitsunday, 
in  terms  of  the  scale  of  charges  of  the  Landlords'  and 
House  Factors'  Association. 

In  February,  1878,  the  defender  was,  by  the  proprietor, 
appointed  factor,  as  from  Whitsunday  following,  of  certain 
subjects  in  Onslow  Drive,  Dennistoun,  which  were  then 
partly  empty  and  otherwise  unlet  for  the  next  year.  The 
defender  let  the  property  for  the  succeeding  year,  and  con- 
tmued  as  factor  till  November  last,  when  intimation  was 
given  him  by  the  pursuers,  as  bondholders  in  possession, 
that  he  was  not  to  act  longer  as  factor.  The  defender, 
when  rendering  his  Martinmas  statement,  retained  from 
the  sums  in  hand  his  full  commission  on  the  rents  of  the 
subjects  up  till  Whitsunday  first,  and  the  present  action 
was  raised  for  payment  of  the  sums  so  retained  by  the 
defender.  It  was  pleaded  for  defender  that  he  was  justified 
in  retaining  the  sums  sued  for,  in  terms  of  letter  G  of 
the  Rules  and  Scale  of  Charges  of  the  Landlords'  and 
House  Factors'  Association,  which  provides  that  when  any 
factor  receives  property  for  factorage,  unlet  for  the  succeed- 
ing year,  and  the  same  is  withdrawn  from  him  before  any 
future  Candlemas,  he  shall  be  entitled  to  charge  full 
commission  to  the  following  Whitsunday.  The  pursuers 
answered — (1)  That  they  were  in  ignorance  of  the  existence 
of  the  rules  founded  on  ;  (2)  that  said  iniles  were  not  bind- 
ing on  the  public,  as  the  Landlords'  and  House  Factors' 
Association  was  not  a  chartered  body,  and  had  no  power  to 
make  such  rules ;  (3)  that  they  (the  pursuers)  were  merely 
bondholders  in  possession  and  not  bound  by  any  express  or 


No.  51. 

LASAaKSHIBI. 

Wllkieilfcc.,  V, 
Macaulay. 


Jan.  88, 1886. 
Sheriff  Maik. 
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LAHAEWHimi.  f^i  agreement  made  by  the  proprietor  with  the  defender. 

^Mwiuiay/'  Sheriff  Mair,  after  hearing  evidence,  repelled  pursuers'  pleas, 

jm^^im.  remarking  that  he  thought  the  rules  founded  on  were  fair 

sheriffMAiR.  ^^^  reasonable,  and  assoilzied  defender,  with  costs. 

For  pursuers— Mr.    Walteb   Thomas,  Glasgow.     For  defender— Mr. 
Daniel  Hill,  Glasgow. 


No.  52.  John  M'Innes,  Pursuer ;  Cree,  Renison  &  Co., 


Lakabkshibb. 


Defenders, 


Reni2n'&  c^"'  Ship — "  Bonus  Notes^^ — Merchant  Seamen  (Payment  of  Wapes 

and  Eating)  Act,  1880. — A  "bonus  note/'  granted  by 
the  captain  of  a  vessel  to  one  of  the  crew  before  sailing, 
undertaking,  in  consideration  of  his  signing  articles  and 
sailing  on  a  specified  voyage,  to  pay  a  sum  "  by  way  of 
"  bonus,  and  not  on  account  of  wages,"  five  days  aft^r 
sailing,  does  not  come  under  the  provisions  of  the  Act, 
and  can  be  sued  upon. 

This  was  an  action  at  the  instance  of  John  M'Tnnes, 
Anderston  Quay,  Glasgow,  against  Cree,  Renison  &  Co., 
Oswald  Street,  Gla.sgow,  for  the  sum  of  £2  14s.,  being  the 
amount  of  a  "bonus  note"  drawn  by  Henry  Rae,  master  of 
the  ship  "St.  Cuthbert,"  upon  the  defenders,  and  which  was 

handed  by  the  said  Henry  Rae  to  Philip  La^e,  a  seaman  on 
board  said  ship,  and  endorsed  by  him  to  the  pursuer  in  the 
following  terms: — "Bonus  Note.  To  Philip  Lace.  In 
"consideration  of  your  signing  articles  and  sailing  in  the 
"ship  *St.  Cuthbert'  on  her  next  voyage  from  Glasgow  to 
"  Valparaiso,  I  undertake  to  pay  to  you,  or  to  such  person  as 
"  you  shall  name  by  writing  by  endorsement  on  this  aCTee- 
"  ment,  the  sum  of  £2  14s.  sterling  by  way  of  bonus,  and  not 
"  on  account  of  wages, — such  sum  to  be  paid  five  days  after 
"  ship's  sailing  from  the  last  port  on  the  Clyde.  Dated  this 
"  4th  day  of  December,  1884.  (Signed)  Henry  Rae,  master 
"  of  the  above-mentioned  ship.  To  Cree,  Renison  &  Co.,  24 
"  Oswald  Street,  Glasgow." 
jan.»^i886.  Sheriff  GuTHRiB,  iu  holding  that  a  note  in  these  terms  did  not 
Sheriff  GuTHBii.  f^U  under  the  prohibition  of  the  Act,  said — I  have  no  doubt  that, 
as  was  contended  here,  this  bonus  note  was  so  drawn  as  to  evade 
the  terms  of  the  recent  statute  on  the  subject.  I  was  preparing  to 
give  a  written  judgment  on  the  point,  but  in  the  meantime  1  have 
seen  a  judgment  by  Sheriff  Smith,  at  Greenock,  upon  the  very  same 
form  of  note,  which  exactly  expresses  the  view  that  I  take,  and 
which  relieves  me  from  the  necessity  of  writing  a  judgment,  because 
I  entirely  adopt  it.  I  hold  that  the  bonus  note  in  this  case  is 
not  on  account  of  wages,  and  does  not  fall  under  the  prohibition 
of  the  statute,  so  that  the  defenders  may  be  sued  on  it.  I  must 
say  that,  if  a  remedy  is  to  be  found  for  this  sort  of  thing,  it  must 
be  found  in  legislation.  The  Act  has  not  been  framed  so  as  to 
catch  notes  of  this  kind. 

The  case  was  continued  for  evidence  upon  the   other 

defences. 

For  pursaer — Mr.  A.  Campbell,  Glasgow.    For  defenders — Mr.  Spkxs 
(Maolay,  Mubbat  &  Spbns),  Glasgow. 
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M*Donald  «. 
Hendry. 


Deo.  1884. 
Sheriff  SVTTB. 


We  append  the  judgment  of  the  Sheriff-Substitute  at^™»**»™' 
Greenock  (Smith)  in  the  case  above  referred  to.  There  were 
five  actions  at  the  instance  of  a  Mrs.  McDonald,  a  boarding- 
house  keeper,  residing  at  5  Hamilton  Street,  Greenock, 
against  Duncan  Stewart  Hendry,  ship  carpenter,  for  £3  ii; 
each  case,  being  the  value  of  a  "  bonus  note"  granted  by  the 
defender,  and  signed  by  him  and  those  in  whose  name  it 
was  granted. 

The  Sheriff,  in  giving  judgment,  said — It  is  asserted  that  the 
Merchant  Seamen  Payment  of  Wages  Act,  1880,  compeils  me  to 
treat  this  document  as  if  it  were  non-existing,  and  the  second  section 
ofthat  Act  and  8ul>-section  1  and  2  are  specially  referred  to  as 
settling  that  point.     They  say  "that  after  the  Ist  August,  1881, 
"an J  document  authorising,  or  promising,  or  purporting  to  autho- 
"  rise  or  promise,  the  future  payment  of  money,  under  the  Seamen's 
"  Wages  Act,  conditionally  on  his  going  to  sea  from  any  port  in 
"the  United  Kingdom,  and  made  payable  before  those  wages  had 
"  been  earned,  shall  be  void  ;  no  money  paid  in  satisfaction  or  in 
**  respect  of  any  such  document  shall  be  deducted  from  a  seaman's 
"  wages,  and  no  person  shall  have  any  right  to  put  such  as  a  set-off 
"against  a  seaman  in  respect  of  any  money  so  paid."     Now,  let  us 
examine  the  document  that  is  said  to  fall  within  these  two  sub- 
sections of  the  statute.      The  document  is  headed,  "  Bonus  note, 
"Greenock,  22d  November,  1884.     To  Henry  Williams,  £3.     In 
"consideration  of  your  signing  articles  and  sailing  in  the  ship 
"  'Espania'  on  her  next  voyage  from  Renfrew  to  Valencia,  I  under- 
"  take  to  pay  you  or  such  persons  as  you  shall  name  in  writing,  on 
"endorsing  this  agreement,  the  sum  of  £3  by  way  of  bonus,  and 
"  not  on  account  of  wages, — such  sum  to  be  paid  three  days  after 
"the  ship  sails  from  Greenock  or  any  port  in  the  river  or  Firth  of 
"Clyde  where   she   may  call  before  finally  leaving  the  United 
"  Kingdom."     We  find  that  the  terms  of  the  bonus  note  arc  con- 
ceived with  much  ingenuity  for  the  purpose  of  preventing  the 
(midsections  of  the  statute  which  I  have  just  quoted  from  being 
ap[)licable,  for,  in  order  to  make  the  statute  applicable,  it  is  provided 
thjit  the  future  payment  of  money  shall  be  on  account  of  a  sea- 
man's wages,  and  this  "  bonus  iiote"  says  that  payment  is  to  be  made 
by  way  of  bonus,  and  not  on  account  of  wages.     So  that,  as  clearly 
as  language  can  express  it,  Mr.  Duncan  Hendry  has  said  that  this 
sub-section   of  the   statute   is   not   to   be  operative  against  the 
'Iflciiment  which  he  has  given.     Now,  I  would  never  for  a  moment 
allow  a  man  in  the  witness-box  to  contradict  the  terms  of  his  own 
carefully-prepared  written  document,  and  to  say,  as  Mr.  Hendry 
did,  that,  although  this  bonus  note  distinctly  says  that  payment  is 
not  on  account  of  wages,  yet  in  point  of  truth  and  in  point  of  fact 
the  bonus  note  was  on  account  of  wages.     There  would  be  an  end 
of  all  dealing  if  he  were  to  come  into  a  Court  of  law  and  deny  on 
(•ath  that  the  written  agreement  he  has  made  is  the  true  account 
<'f  it    All  that   I  have  to  consider,  therefore,   is    whether  the 
pursuer,  or  rather  the  pursuers  who  are  represented  by  the  seaman 
in  question,  Henry  Williams,  did  or  did  not  fulfil  the  conditions  of 
this  note  that  was  given.     I  find  that  those  conditions  are  two  in 
number.     The  first  condition  is  that  he  should  sign  articles,  and 
Mr.  Hendry,  in  reply  to  my  question,  said  that  he  did  sign  articles. 
The  second  condition  is  that  he  should  sail  in  the  ship  on  her  next 
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Hendry. 

Dec.,  1884. 

Sheriff  Smith. 


RsKfuwftBuTs.  voyage  from  Renfrew  to,  or  towards,  Valencia, — for  the  meaning 
is  the  same, — and  Mr.  Hendry,  in  reply  to  my  question  on  that 
head,  said  that  he  did  so  sail.  Therefore,  he  did  ever^^thing  that 
the  document  required  him  to  do  in  order  to  entitle  him  to  pay- 
ment of  £3.  I  know  quite  well,  and  it  is  not  disputed  by  Mr. 
Hendry,  that  this  was  an  attempt  to  over-ride  the  statute.  One 
does  not  favour  attempts  to  over-ride  a  statute,  but  he  has  succeeded 
in  taking  it  from  out  of  the  statute.  He  has  given  this  man  a 
pledge  to  give  him  £3  in  return  for  those  two  considerations,— to 
sign  articles,  and  to  sail  from  Greenock  in  the  ship.  It  may  be  an 
unfortunate  thing  that  those  considerations  are  not  worth  £3  to 
Mr.  Hendry,  but  he  should  have  considered  that  before  he  signed 
his  obligation.  I  daresay  the  judgment  I  am  going  to  pronoimce 
will  not  have  a  bad  effect  in  the  way  of  preventing  parties  from 
endeavouring  to  get  the  better  of  the  statute.  I  think  it  is 
exceedingly  questionable  whether  people  in  the  position  of  Mr. 
Hendry  wUl  continue  to  give  "  bonus  notes  "  when  they  know  that 
this  Court,  at  any  rate  until  it  is  over-ruled  by  some  higher  tribunal, 
will  compel  payment  of  those  notes  when  they  are  conceived  in 
such  terms  as  the  present,  and  for  the  consideration  of  which  the 
conditions  thus  required  on  the  part  of  seamen  shall  be  fulfilled. 
In  all  probability,  a  little  prudence  will  be  exercised  before  notes  of 
the  kind  are  given  again  ;  and  if  that  is  so,  it  will  be  all  the  better 
for  the  proper  observation  of  the  statute,  which  was  passed  for  the 
purpose  of  preventing  sailors  from  being  taken  advantage  of  by 
certain  persons.  I  therefore  give  judgment  for  the  full  sum  with 
costs. 

For  pursuer— Mr.  R.  S.  MuBRAT,  Greenock.    For  defender — Mr.  Hood 
Glen,  Greenock. 


Wylle&Lochhead 
V.  ThoniBon. 


No.  63.     Wylie  &  LocHHEAD  (LIMITED),  Puvstiers ;  W.  S.  Thomson, 
LAIIAEE8HI.I.  Defender. 

Process — Decree — Extract — Held  that  when  appearance  has 
been  entered  but  no  defence  lodged,  a  decree  pronounced 
at  the  first  calling  is  a  decree  in  foro^  and  not  a  decree  in 
absence,  and  that  the  Sheriff  may  allow  extract  after 
such  time  as  he  may  deem  proper. 

This  was  an  action  at  the  instance  of  Wylie  &  Lochhead 
(Limited),  warehousemen,  Glasgow,  concluding  for  payment 
of  a  sum  of  £34  17s.  5d.  for  goods  supplied  to  and  work 
done  for  the  defender  between  12th  June  and  1st  July,  1884- 
Appearance  was  entered  through  the  defender's  agent,  but 
no  defence  was  lodged.  When  the  case  waa  called  in  Court, 
the  pursuers*  agent  moved  for  decree.  He  explained  at  the 
bar  that  the  defender  was  insolvent,  and  had  granted  a 
trust  deed  for  behoof  of  his  creditors,  and  he  craved  that 
immediate  extract  of  the  decree  should  be  allowed,  with  a 
view  to  rendering  the  defender  notour  bankrupt  at  the 
earliest  possible  moment.  The  Sheriff-Substitute  (Spexs) 
issued  the  following  Interlocutor  and  Note,  allowing  extraxjt 
to  go  out  after  one  day : — 
Jan.  30. 188&.  Glasgow,  ZOth  January ,  1885. — On  the  pursuers'  motion,  and 
Sheriff  spbhs.    in  rcspcct  the  defender  has  failed  to  lodge  defences,  holds  him  as 
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Jul  30, 1886. 
Sheriff  Spms. 


confessed,  and  decerns  as  libelled:   Finds  pursuers  entitled  to  ^*^*"'"**- 
expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  ^'J*  t^S^S^ 
same  when  lodged  to  the  Auditor  to  tax  and  report,  and  allows 
eitract  hereof  aft«r  one  day.  Walter  C.  Spbns. 

Note, — As  the  question  has  been  mooted  at  the  bar  in  connec- 
tion with  this  case  as  to  whether  a  decree  in  respect  of  no  defence 
is  a  decree  in  absence  or  a  decree  in  foro^  I  may  just  say  here 
that  I  am  of  opinion  that  such  a  decree  is  a  decree  in  foro.  By 
lodging  a  notice  of  appearance  to  defend  the  action  with  the  Court, 
the  defender  at  once  brings  himself  before  the  forum,  and  accord- 
ingly any  decree  pronounced  against  him  is  a  decree  in  foro.  The 
question  was  raised  here  with  reference  to  the  power  of  the  Court 
to  authorise  the  decree  to  be  extracted  before  the  expiration  of 
seven  days.  Under  the  Sheriff  Court  Act,  in  the  case  of  decrees 
in  absence,  decree  can  only  be  extracted  after  the  last-mentioned 
period,  but  in  the  case  of  decrees  in  foro^  the  Sheriff  has  power  to 
tjhorten  the  period  of  extract  to  such  time  as  he  sees  fit.  The 
explanations  given  to  me  by  Mr.  Galbraith  were  such  as  to  make 
it  desirable,  in  my  opinion,  if  it  was  competent^  to  shorten  the 
period  for  extract.  W.  C.  S. 

Forparsners— Mr.  John  S.  Qalbbaith,  Glasgow. 


Appeal — ^Wm.  Pollock,  in  Youngson's  Sequestration.      No.  54. 

Poinding  of  the  Ground — Heritable  Security  over  Lease  for  999  -— - 

years — Registration  of  Leases  Act,  1857. — Held  that  a  in  Youngson'g  * 

poinding  of  the   ground,    proceeding   on   a  bond   and  °*^'*^  ^^ 
assignation  in  security  over  a  lease  for  999  years,  was 
incompetent  and  illegal. 

The  following  Interlocutor  and  Note  explain  the  case : — 

^ViRDiUE,  !)t-h  February,  1885. — Having  heard  parties*  procura- 
tors on  the  appeal  for  William  Pollock,  solicitor,  Hamilton,  against 
the  deliverance  of  the  trustee  on  the  sequestrated  estate  of  John 
Youngson,  draper,  Dykehead,  Shotts,  and  considered  the  revised 
minutes  lodged,  for  the  reasons  assigned  in  the  annexed  Note, 
dismisses  the  appeal  and  affirms  the  deliverance  of  the  trustee  : 
Finds  the  trustee  entitled  to  expenses,  <S^c. 

Wm.  Ludovio  Mair. 

Note, — ^The  question  raised  in  this  appeal  is  one  of  considerable 
importance  to  parties  holding  long  leases,  duly  registered  in  terms 
^»f  the  Registration  of  Leases  Act,  1857,  and  to  those  holding 
securities  over  such  leases.  The  question  is  this,  whether  a  party, 
in  virtue  of  a  bond  and  assignation  in  security  over  a  lease  for 
999  jears,  is  entitled  to  execute  a  poinding  of  the  ground  over 
moveables  on  the  subjects  leased,  in  the  same  way  as  a  holder  of 
a  bond  and  disposition  in  security  over  feudal  subjects  is  entitled 
to  do.  It  arises  imder  the  following  circumstances  : — Youngson, 
the  bankrupt  in  this  sequestration,  in  the  year  1874  obtained 
&om  certain  parties,  the  heritable  proprietors,  a  lease  for  999 
years  of  a  piece  of  ground  for  building  purposes  in  the  parish  of 
Jjhotta,  and  the  lease  was  recorded  on  21st  October,  1874.  Young- 
«>n,  in  1875,  granted  in  favour  of  the  present  appellant  a  bond  for 
£200,  and  in  security  of  the  personal  obligation,  he  assigned  to 
Pollock,  heritably  and  redeemably,   as  therein  mentioned,  yet 
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Lasaeuhiei.  irredeemably  in  the  event  of  a  sale  thereof,  the  lease  for  999 
■^^In'yoiiiigSn^*'  J^^™  abovc  referred  to.  The  bond  and  assignation  in  security 
segoestration.  was  Tccordcd  in  the  Register  of  Sasines  on  15th  July,  1875.  On 
Feb.  5.  i88f>.  3rd  January,  1882,  Mr.  Pollock,  in  virtue  of  his  bond  and  iissig- 
sheriffMAiR.  nation  in  security,  executed  an  action  of  poinding  of  the  ground 
against  Youngson,  and  the  moveables  on  the  ground  leased  were 
then  poinded  and  inventoried.  On  10th  January,  1882,  Pollock 
obtained  decree  in  the  above  action,  and,  upon  the  extract  decree, 
he,  on  2l8t  April,  1884,  re-executed  a  poinding  of  the  moveables 
on  the  ground.  The  respondent  was  confirmed  trustee  in  Younj^- 
son's  sequestration  on  16th  June,  1884,  and,  it  is  alleged,  took 
possession  of  the  poinded  effects.  The  appellant  claimed,  in 
Youngson's  sequestration,  to  be  ranked  preferably  for  the  sum  of 
£80,  in  respect  of  his  attachment  of  the  moveables  of  the  bank- 
rupt by  the  action  of  poinding  of  the  ground.  The  trustee 
rejected  the  claim  to  a  preference,  on  the  ground  that  the  dili- 
gence on  the  bond  and  decree  was  inept,  and  the  appellant 
appealed  against  the  trustee's  deliverance.  Minutes  for  Iwth 
parties  have  been  lodged  in  this  appeal,  in  which  it  was  pleaded 
for  the  appellant  that,  Ixjing  a  creditor  of  the  bankrupt  under  the 
bond  and  assignation  in  security  foimded  on,  he  was,  in  virtue  of 
the  Registration  of  Leases  (Scotland)  Act,  1857,  and  Acts  incor- 
porated therewith,  entitled  to  all  the  remedies  of  heritable  credi- 
tora,  including  that  of  poinding  of  the  ground;  w^hile  it  wiis 
contended  for  the  trustee  that  the  appellant  not  having  a  securitv 
over  the  lands,  and  the  bankrupt  not  being  the  proprietor  and  in 
possession  of  such  lands,  the  poinding  of  the  ground  was  incom- 
petent and  inept,  and  the  proceedings  void  and  null.  The  ques- 
tion thus  raised  is  one  of  importance,  and  as  yet  has  never  been 
the  subject  of  judicial  decision.  After  a  careful  consideration  of 
the  case,  I  am  of  opinion  that  the  contention  of  the  trustee  is  well 
founded,  and  must  be  given  effect  to. 

A  lease  gives  a  right  to  possession  of,  but  no  real  right  in,  the 
lands  leased.  Under  a  feu  charter,  the  vassal  acquires  the 
dominion  or  full  right  of  property.  But  in  the  language  of  Loni 
Stair,  ii.  9.  1,  a  tack  of  itself  is  no  more  than  a  perscmal  contract 
of  location,  whereby  land,  or  any  other  thing  having  profit  or  fruit, 
is  set  to  the  tacksman  for  enjoying  the  fruit  or  profit  thereof  for 
hire.  Although  such  contracts,  in  virtue  of  the  Acts  of  1449  and 
1857,  possess  certain  of  the  attributes  of  feudal  rights,  the  condi- 
tions and  stipulations  in  them  are  necessarily  inherent  qualifica- 
tions of  the  right  of  use  which  they  confer.  The  object  of  the 
Registration  of  Leases  Act,  1857,  was  to  provide  a  remedy  for  the 
uncertainty  of  tenure  therefrom  arising,  and  to  secure  the  tenant 
against  the  risk  of  eviction  at  the  instance  of  singular  successors  in 
the  lands,  and  to  make  the  lease  itself  avaOable  as  a  fund  of  credit 
to  the  tenant.  It  was  not,  however,  intended  to  change,  and  did  not 
change,  the  character  of  the  right  held  by  the  tenant  under  the 
lease.  The  principle  upon  which  the  Act  was  framed  was  to 
assimilate,  as  nearly  as  possible,  the  form  of  completing  titles  to 
and  transmitting  leasehold  rights  to  those  applicable  to  land 
rights ;  but  while,  on  this  principle,  the  Act  provided  for  the  regis- 
tration of  leases,  and  also  of  assignations  thereof — whether  absolute? 
or  in  security — in  the  Register  of  Sasines,  it  did  not  in  any  way 
alter  the  inherent  nature  of  the  right,  or  confer  on  it  anything  of 
a  feudal  character.  A  person  who  has  himself  no  real  right  in  the 
lands  cannot  confer  one  on  another. 
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Poinding  of  the  ground  must  have  for  its  warrant  a  deUtum  lahabmhim. 
fundi^  and  therefore  is  competent  only  to  persons,  infeft  in  or  Aype»i-Poik|ck, 
having  a  real  right  by  security  or  otherwise  in  the  lands  (Erskine,   sequeBtraUon. 
iv.  1.  2).    A  lease,  as  I  have  said,  is  a  mere  title  of  possession,  and     Feb.  &.  isss. 
constitutes  no  real  right  in  the  lands  themselves,  and  the  Act  of    sbeiiffHAiE. 
1857  has  made  no  change  in  this  respect,  as  appears  very  clearly 
from  the  terms  of  its  provisions.     Thus,  section  2  enacts  that  a 
registered  lease  "  shall  be  effectual  against  singular  successors." 
Section  3  provides  that  an  assignation  made  and  registered  in 
tenns  of  the  Act  '*  shall  fully  and  effectually  vest  the  assignee 
"  with  the  right  of  the  granter  thereof  in  and  to  such  lease  to  the 
"  extent  assigned,  provided  always  that  siich  assignation  shall  be 
"  without  prejudice  to  the  right  of  hypothec,  or  other  rights  of  the 
"  landlord."     Section  4  provides  that  "  an  assignation  in  security 
"  so  recorded  shall  constitutue  a  real  security  over  such  lease  to 
"  the  extent  assigned." 

In  all  these  provisions  there  is  no  reference  whatever  to  any 
right  in  the  lands.  Further,  it  is  provided  by  section  20  that 
"  the  several  clauses  in  the  schedules  to  this  Act  annexed  shall 
"  be  held  to  import  such  and  the  like  meaning,  and  to  have  such 
"  and  the  like  effect  as  is  declared  by  the  Act  of  the  10th  and  11th 
"  of  Queen  Victoria,  chapter  50,  sections  2d  and  3d,  to  belong  to 
"  the  corresponding  clauses  in  the  schedule  to  the  said  recited  Act 
'<  annexed ;"  but  in  regard  to  the  effect  of  these  clauses  there  is 
a  most  important  difference.  In  the  form  of  a  bond  and  disposi- 
tion in  security  in  the  schedule  to  the  10th  and  11th  Victoria 
(now  the  Consolidation  Act),  and  in  the  form  of  a  bond  and 
assignation  in  security  in  schedule  £  of  the  Registration  of  Leases 
Act,  there  occurs  the  clause,  "  And  I  assign  the  rents,"  but  the 
effect  of  the  claiuje  in  the  two  cases  is  quite  different.  In  the 
Consolidation  Act,  section  119,  the  assignation  of  rents  is  held  to 
import  a  power  "  on  default  in  payment  to  enter  into  possession 
"  of  the  lands  disponed  in  security,  and  uplift  the  rents  thereof, 
"  or  to  uplift  the  rents  thereof  if  the  lands  are  not  disponed  in 
"  security ;"  but  the  provision  in  the  Registration  of  Leases  Act, 
section  6,  is  that  "  the  creditor  or  party  in  right  of  such  assignation 
"  in  security  .  .  .  shall  be  entitled  in  default  of  payment  of 
"  the  capital  sum  for  which  such  assignation  in  security  has  been 
"  granted,  or  of  a  term's  interest  thereof,  or  of  a  term's  annuity 
"for  six  months  after  such  capital  sum  or  term's  interest  or 
j  "  annuity  shall  have  fallen  due,  to  apply  to  the  Sheriff  for  a 
I  *^  warrant  to  enter  on  possession  of  the  lands  and  heritages 
{       "  leased." 

*  The  result  is  that  a  creditor  in  an  assignation  in  security  of  a 

,        lease  has  Jio  real  right,  and  therefore  cannot  poind  the  groimd. 

I        As  regards  moveable  property  on  the  lands,   he  is  in  no  better 

.        position  than  any  ordinary  creditor  of  the  debtor  in  the  security. 

;        The  poinding  of  the  ground,  therefore,  executed  by  the  appellant 

heing  incompetent  and  inept,  and  the  proceedings  void  and  null, 

it  follows  that  the  appellant  is  not  entitled  to  be  ranked  preferably 

in  ToungBon's  sequestration  for  his  claim.  W.  L.  M. 

This  case  was  appealed  to  the  Court  of  Session. 

For  appellant — Mr.  James  Dttkbar,  Glasgow.      For  trustee  and  re- 
spondent— ^Mr.  AHDBBve  Paul,  Glasgow. 
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SHERIFF  COURT  OF  ROSS-SHIRE. 

W.  L.  WiNANS,  Pursuer;  MuRDO  MacRae,  Defender. 

Interdict — Landlord  and  Tenant — Trespass. — Circumstances 
in  which  held  by  SherifF-Principal  (rev.  Sheriff-Substitute) 
that  there  had  been  trespass  on  the  complainer's  grounds 
sufficient  to  entitle  him  to  interdict. 

The  pursuer,  Mr.  W.  L.  Winans,  was  the  lessee,  from  Mr. 
Mackenzie,  of  the  lands  of  Kintail,  which  he  intended  to 
devote  to  sporting  purposes ;  and  the  object  of  this  action 
was  to  prevent  the  defender,  MacRae,  who  was  a  cottar  at 
Morvich,  from  grazing  sheep,  cattle,  or  other  animals  on  the 
lands.  An  exhaustive  proof  was  led,  having  reference  prin- 
cipally to  a  pet  lamb  which  MacRae  had,  and  which  the 
pursuer  alleged  had  been  allowed  to  graze  on  part  of  the 

land  dedicated  to  his  deer  forest.  After  the  proof,  the 
pursuer  oiFered  to  abandon  the  proceedings,  provided  the 
defender  would  lodge  a  minute  in  process  binding  himself 
in  future  not  to  allow  any  animals  of  his  to  trespass  on 
the  lands  of  Morvich.  The  defender,  who  maintained  that 
he  did  nothing  wrong,  declined  to  give  such  an  under- 
taking, and  pleaded  that  if  at  any  time  his  pet  lamb  entered 
the  forest,  it  was  simply  an  act  of  straying,  which  would 
not  justify  the  granting  of  interdict.  The  Sheriff-Substitute 
(Hill)  adopted  this  view,  and  issued  the  following  Inter- 
locutor and  Note,  assoilzieing  the  defender  from  the  con- 
clusions of  the  action: — 

Dingwall,  January  15,  1885. — The  Sheriff-Substitute  having 
considered  the  proofs  and  whole  cause,  finds  that  at  Whitsunday, 
1882,  the  pursuer  became  tenant,  imder  a  21  years'  lease,  of  the 
estate  of  Kintail,  comprehending  the  grazing  or  pasture  farm  and 
lands  of  Morvich,  and  that  the  defender  occupies  a  cottage  on  the 
said  lands  of  Morvich ;  finds  that  the  pursuer  has  failed  to  prove 
that  the  defender  trespassed  on  the  said  lands  by  putting  a  lamb 
to  graze  thereon  in  Juno  or  July  last,  or  that  he  threatened  to  put 
more  sheep  or  cattle  thereon;  therefore  refuses  the  interdict  craved 
on  30th  July  last,  assoilzies  the  defender,  and  finds  the  pursuer 
liable  in  expenses,  &c.  *  Crawford  Hill. 

^ote. — Defender  occupies  one  of  the  houses  forming  the  small 
village  of  Cairngorm,  on  the  lands  of  Morvich,  of  which  the 
pursuer  is  lessee.  His  house  is  separated  from  the  public  road  by 
a  very  small  plot  of  ground.  Inmiediately  adjoining  the  village 
are  the  grazing  lands  of  Morvich,  on  w^hich  the  aUeged  trespass  is 
said  to  have  been  committed,  and  it  is  of  importance  to  observe 
that  they  are  not  separated  by  any  fence  from  the  public  road  on 
either  side  of  which  they  lie.  Evidence  was  led  to  show  that 
these  grazing  lands  form  part  of  the  pursuer's  deer  forest  Had 
this  been  a  question  of  damages,  this  might  have  been  of  import- 
ance with  a  view  to  assessing  the  amount  of  damage  done,  but  it 
is  of  no  consequence  here.  It  is  enough  for  the  present  case  that 
the  grazing  land  belongs  to  the  pursuer,  and  that  the  defender  has 
no  right  to  graze  any  animals  upon  it.     If  he  did  so  without  the 
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of  the  lamb  will  I  put  away  for  Winans."  Now,  it 
seems  to  the  Sheriff  -  Substitute  quite  clear  that  what  Boss 
said  did  not  mean,  and  was  not  intended  to  mean,  merely  that 
the  defender  must  remove  the  lamb  from  the  grazings.  He  was 
entitled  to  insist  on  this  being  done  at  once,  and  that  was  a 
thing  that  could  easily  have  been  done  at  once ;  but  if  Ross's 
expression,  "  remove  the  lamb,"  meant  only  to  remove  it  from  the 
grazings,  he  was  giving  the  defender  permission  to  graze  it  still  for 
three  days.  There  is  no  reason  to  suppose  that  that  was  what  the 
pursuer  meant  him  to  tell  the  defender,  and  it  seems  equally  plain 
that  the  defender  did  not  so  understand  what  Ross  said.  It  would 
be  a  most  imnatural  meaning  to  attach  to  the  words  used  by  him — 
"  put  away  the  lamb," — to  say  that  they  meant  only  "  remove  off 
"  the  grazings."  They  evidently  meant  "part  with  or  put  out  of  his 
"  possession  altogether."  M*Leay*s  evidence  is  to  the  same  effect, 
and  he  makes  still  more  clear  what  the  defender  understood  Boss 
to  mean,  for  he  says  that  the  defender  added  that  it  would  be  very 
hard  for  him  to  send  away  the  lamb,  as  he  was  feeding  it  in  the 
house.  This  view  of  the  meaning  and  understanding  of  the  parties 
is  quite  borne  out  by  the  defender's  evidence,  so  that  the  defender 
did  not  refuse  to  take  the  lamb  off  the  grazings.  He  only  refused 
to  part  with  it  altogether.  If  this  be  so,  then  neither  is  there  any 
foundation  for  saying  that  the  defender  threatened  to  put  more 
animals  on  the  ground.  He  said,  according  to  Ross,  "  Instead 
"  of  putting  away  this  lamb,  I  am  only  thinking  of  getting  more 
"  sheep  or  a  cow."  If  the  putting  away  had  no  reference  to  the 
pursuer's  ground,  neither  had  the  getting  more.  In  fact»  it  seems 
only  to  have  been  an  emphatic  way  of  expressing  his  refusal  to 
comply  with  what  he  imderstood  to  be  demanded  of  him,  that  he 
would  part  with  his  own  lamb.  No  doubt,  the  defender  seems  to 
have  said  something  as  to  his  having  as  good  a  right  to  keep  a 
cow  on  the  ground  as  others,  but  this  was  said  when  he  was 
angry  at  the  demand  made  upon  him,  and  it  cannot  be  regarded 
as  the  serious  assertion  of  a  right,  or  as  expressing  a  threat  which 
could  give  ground  for  reasonable  apprehension  that  he  would 
encroach  on  the  pureuer's  land.  There  seems,  therefore,  to  be  no 
reason  for  granting  the  interdict  craved.  C.  H. 

The  pursuer  appealed  to  the  Sheriff-Principal  (Mac- 
kintosh), who,  after  hearing  parties,  issued  the  following 
Interlocutor,  recalling  that  of  the  Sheriff-Substitute,  anJ 
finding  the  pursuer  entitled  to  interdict: — 

Edinburgh,  February  7,  1885. — The  Sheriff  having  heard 
parties'  procurators  on  the  pursuer's  appeal,  recaUs  the  Inter- 
locutor of  the  Sheriff-Substitute:  Finds  that  at  Whitsunday,  1882, 
the  pursuer  became  tenant,  under  a  21  years'  lease,  of  the  estate  of 
Kintail,  comprehending  the  grazing  or  pasture  lands  of  Morvich ; 
and  that  the  said  subjects  were  let  to  him  with  power,  inter  alia^ 
to  convert  the  same  into  a  deer  forest :  Finds  that  the  defender 
occupies  a  cottage  with  small  garden,  which  is  situated  on  the 
public  road,  but  is  siurounded  by  the  said  lands  of  Morvich  :  Finds 
that  by  tolerance,  or  by  some  arrangement  with  the  previous 
tenant,  the  defender  and  neighbouring  cottagers  had,  prior  to  the 
pursuer's  entry,  been  allowed  to  graze  cattle  and  sheep  on  the 
said  lands  of  Morvich,  and,  in  particular,  that  the  defender  had 
been  in  use  to  graze,  without  payment,  two  or  more  sheep  on  the 
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said  lands :  Finds  that  in  the  autumn  of  1882  the  defender  was 
informed,  on  behalf  of  the  pursuer,  that  this  privilege  was  to  be 
discontinued,  and  was  asked  to  remove  his  sheep,  and  that  he 
undertook  to  do  so,  and  did  so  :  Finds,  however,  that  in  the  spring 
of  1883  the  defender  replaced  the  said  sheep  or  other  sheep  upon 
the  said  grazings,  and  was  again  called  to  remove  them :  Finds  that 
he  did  ultimately  remove  them,  but  that  in  or  about  December, 

1883,  he  again  placed  two  sheep  upon  the  said  grazings,  and 
grazed  them  thereon  until  April,  1884,  when,  complaint  being 
again  made,  he  again  removed  them  to  the  neighbouring  farm  of 
Leanaasie :  Finds  that  shortly  before  Whitsunday^  1884,  the 
defender  found  on  the  said  farm  of  Leanassie  the  lamb  of  one  of 
his  said  sheep,  which  lamb  had  got  separated  from  its  mother,  and 
that  the  said  lamb  was  taken  home  and  for  some  time  hand-fed  in 
the  defender's  house :  Finds  that,  in  June  or  July  following,  the 
defender  turned  out  the  said  lamb  to  graze  on  the  said  lands  of 
Morvich:  Finds  that  early  in  July  the  pursuer's  head  keeper  called 
on  defender  and  requested  him  to  remove  the  said  lamb :  Finds 
that  the  defender  refused  to  remove  the  lamb,  and  made  a  state- 
ment to  the  effect  that  he  was,  on  the  contrary,  "thinking  of 
"keeping  a  cow,"  and  that  he  had  as  good  a  right  as  others 
(meaning  his  neighbours)  to  graze  in  the  forest :  Finds  that  the 
pursuer's  agents  thereafter  addressed  to  him  the  letter  dated  19th 
July,  quoted  in  the  condescendence,  to  which  he  made  no  reply : 
Finds  that  he  continued  to  graze  the  said  lamb  in  the  forest,  and 
that  it  was  found  to  be  so  grazing  on  the  1st  of  August,  when  ser- 
vice was  made  of  the  present  petition  and  of  the  interim  interdict: 
Finds  that  the  pursuer  has  offered  to  accept  an  undertaking  by  the 
defender  that  he  will  not  in  future,  so  long  as  the  pursuer's  lease 
endures,  trespass  on  the  lands  of  Morvich  or  Inchcroe  by  placing 
sheep  or  cattle  to  graze  thereon,  but  that  the  defender  has  declined 
to  give  such  an  undertaking :  Finds  that  in  these  circiunstances 
the  pursuer  is  entitled  to  interdict :  Therefore  interdicts,  prohibits, 
and  discharges  in  terms  of  the  prayer  of  the  petition,  and  decerns : 
Finds  the  pursuer  entitled  to  expenses,  &c. 

W.  Maokintosh. 
Note. — The  questions  in  this  case  are  (1)  whether  the  defender 
has  without  title  grazed  sheep  or  cattle  on  the  lands  of  Morvich,  and 
(2)  whether  the  pursuer  is  justified  in  apprehending  a  recurrence 
of  the  trespass.  That  the  first  of  these  questions  faUs  to  be 
answered  in  the  affirmative  was  scarcely  disputed.  Apart  from  all 
questions  about  the  lamb  which  has  figured  so  largely  in  the 
evidence,  there  is  ample  proof,  and  indeed  admission,  to  the  effect 
that  on  three  previous  occasions,  extending  over  a  period  of  two 
y^ars,  the  defender  had,  for  longer  or  shorter  periods,  grazed  at 
least  two  sheep  on  the  lands  of  Morvich ;  and  it  appears  that  on 
the  latest  of  these  occasions,  these  sheep  were  so  grazed  continu- 
ously from  December,  1883,  to  April,  1884.  This  makes  it,  in  the 
opinion  of  the  Sheriff,  unnecessary  to  consider  whether  the  lamb 
referred  to,  which  grazed  in  the  forest  between  June  and  August, 

1884,  was  put  upon  the  lands  to  graze  or  was  merely  allowed  to 
stray  upon  the  lands.  Upon  that  matter  the  Sheriff  holds  it 
sufficiently  proved  that  the  lamb  was  grazed  just  as  the  sheep  had 
been  grazed.  But,  in  truth,  the  story  of  the  lamb  is  a  mere 
episode  in  the  history  of  these  proceedings,  and  was  simply  the 
last  of  a  series  of  what  the  law  must  regard  as  acts  of  trespass. 
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That  the  defender,  therefore,  had  without  title  grazed  animalB  iu 
the  forest  the  Sheriff  holds  to  be  quite  clear.  The  second  question, 
however,  is  that  upon  which  the  defence  mainly  turns,  and  here 
there  can  be  no  doubt  that  the  defender's  conduct  in  the  matter  of 
the  lamb  may  be  of  importance.  The  Sheriff  is  not  indeed 
prepared  to  say  that  what  occurred  in  the  spring  of  laat  year, 
taken  in  connection  with  all  that  had  previously  occurred,  would 
not  of  itself  have  justified  an  interdict.  Sheep  belonging  to  the 
defender  were  then  grazed,  and  deliberat-ely  grazed,  upon  the 
forest,  and,  although  it  is  true  that  they  were  removed  in  April, 
they  had  previously  been  more  than  once  removed  only  to  be 
shortly  afterwards  replaced.  It  may  therefore  be  that  the 
pursuer  had  sufficient  groimds  for  apprehending  a  continuance  of 
the  defender's  trespass,  apart  altogether  from  what  occurred 
about  the  lamb ;  but  the  defender's  conduct  with  respect  to  the 
lamb  threw  light  upon  his  previous  conduct,  and  his  previous 
conduct  gave  the  affair  of  the  lamb  significance.  The  Sheriff 
holds  it  to  be  established  (I)  that  the  putting  of  the  lamb  into 
the  forest — or  what  comes  to  the  same  thing  "the  scaring  it 
"  away  from  the  door,"  so  as  to  send  it  into  the  forest — was,  in  the 
circumstances,  a  direct  challenge  to  the  pursuer ;  (2)  that  at  the 
meeting  with  Ross,  the  head  gamekeeper,  in  July  last^  the 
defender  repeated  that  challenge,  and  threatened,  in  addition,  to 
keep  a  cow,  meaning  thereby  to  keep  a  cow  in  the  forest ;  and  (3) 
that  the  attitude  was  maintained  until  the  service  of  the  interdict, 
if  indeed  the  defender's  refusal  to  grant  the  undertaking  asked  by 
the  pursuer's  minute  does  not  indicate  that  the  same  attitude  is 
still  maintained. 

In  face  of  these  facts,  the  Sheriff  considers  that  the  law  of 
the  case  is  clear,  and  that  the  petition  for  interdict  was  justi- 
fied. He  refrains  from  commenting  on  the  irrelevancy  of  a  great 
part  of  the  proof,  and  he  has  entirely  disregarded  the  merits  of 
the  controversy  l)etween  the  pursuer  and  Mr.  Mackenzie  of  Kintail, 
which  has  somehow  got  imported  into  the  case.  Both  gentlemen 
appear  to  have  expressed  themselves,  in  the  course  of  the  London 
Commission,  with  somewhat  unseemly  warmth.  The  Sheriff  is 
glad  that  he  is  not  called  on  to  express  an  opinion  as  to  their 
respective  responsibilities  for  the  circumstances  out  of  which  the 
present  action  has  arisen.  The  Sheriff  haa  delayed  pronouncing 
judgment,  in  order  to  give  the  defender  an  opportimity  of 
considering  whether  he  would  not  even  now  grant  an  undertaking 
in  terms  of  the  pursuer's  minute.  If  such  an  undertaking  had 
been  given,  the  case  would  probably  have  been  at  an  end,  because 
the  pursuer,  at  the  debate,  repeated  his  willingness  to  accept  such 
an  undertaking  and  to  depart  from  any  claim  for  expenses.  The 
defender's  agent  has,  on  this  date  (7th  February,  1885),  lodged  a 
minute,  in  which  he  states  that  "  he  never  had  any  intention  of 
"  violating  the  pursuer's  rights,  and  disclaims  all  intention  to  use 
"  the  lands  not  in  his  own  possession  for  grazing,  and  asserts  that 
"  he  never  contemplated  doing  so  since  the  removal  of  the  hogg  in 
"April,  1884."  The  Sheriff  regrets  that  he  cannot  regard  this  as 
an  undertaking,  in  terms  of  the  pursuer's  minute,  such  as  would 
relieve  him  (the  Sheriff)  of  the  duty  of  deciding  the  case.  The 
Sheriff  has  not  thought  it  necessary  to  restrict  or  qualify  the  terms 
of  the  interdict,  which,  of  course,  does  not  apply  to  the  defender's 
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house  or  the  small  plot  of  garden  ground  around  it,  which  is,  it 

appears,  fenced  off  by  a  dyke  from  the  adjacent  lands. 

W.  M. 

The  case  was  appealed  to  the  Court  of  Session. 

For  pursaer— Mr.  Combie  Thomson,  advocate ;  Mr.   Jambs  Clabkb, 
Inyemess.    For  defender— Mr.  William  Mackenzie,  solicitor,  Dingwall. 
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Donald  Robertson,  Piirmer;  A.  M.  Wright  and  Another,     No.  66. 

Befeniders. 

Interdict — Trespass  by  Cattle — Winter  Herding — Act  1686,  cap, 
11. — Held  that  on  proof  of  failure  to  comply  with  the 
provisions  of  the  Act  of  1686,  the  piu^uer,  besides  the 
remedies  of  poinding  the  strayed  cattle  or  suing  for 
damages,  would  be  entitled  to  interdict. 

The  pursuer,  Mr.  Donald  Robertson,  was  proprietor  of 
the  estate  of  Mayfield,  near  Cupar-Fife ;  and  the  action  was 
brought  against  Mr.  Wright,  a  sheep  and  cattle  salesman 
in  Glasgow,  to  have  him  interdicted  from  allowing  cattle 
or  other  bestial  grazing  in  a  field  on  the  lands  of  Wards, 
of  which  he  was  tenant  under  Mr.  John  Anderson,  merchant, 
Glasgow,  the  other  defender,  from  trespassing  on  the 
pursuer  s  property  of  Mayfield,  which  lay  to  the  south  of 
the  lands  of  Wards,  ajid  was  separated  from  them  by  the 
river  Eden.  Interim  interdiet  was  granted  by  the  Sheriflf- 
Substitute  (Henderson)  on  23rd  June,  1884 ;  after  which 
defences  were  lodged,  and  parties  heard,  and  on  11th  July 
the  Sheriff-Substitute  recalled  the  interim  interdict  and 
appointed  parties  to  be  heard  on  the  closed  record.  The 
following  Note,  which  explains  the  position  of  the  case,  was 
appended  to  this  Interlocutor: — 

Interim  interdict  was  granted  on  23rd  June  last,  upon  presenta-  Jniy  n.  lasi 
tion  of  the  complainer's  petition.  Defences  have  since  been 
lodged  by  the  defender  Wright,  and  a  motion  for  recall  of  the 
interim  interdict  has  now  to  be  disposed  of.  In  considering 
this  application,  attention  must  be  paid,  1st,  to  the  terms  of  the 
interdict  sought;  2d,  to  the  averments  of  parties;  and,  3d,  to 
the  effect  the  granting  of  the  interdict  would  have  upon  the  rights 
and  interests  of  the  defender. 

1.  The  interdict  craved  is  somewhat  peculiarly  worded;  it  is 
against  the  defender  "  allowing  cattle,  or  other  bestial  belonging 
"to  him,  or  grazing  with  his  authority,  in  the  grass  fields,  &c.,  to 
"  illegally  trespass  on  the  pursuer's  property."  This,  it  is  contended 
by  the  defender,  is  a  somewhat  vague  crave  for  interdict,  and  in 
support  of  the  contention  reference  was  made  to  the  case  of 
Bethune  v.  Ramsay ^  decided  in  this  Court  on  6th  November,  1876, 
in  which  Sheriff-Substitute  Bell  expressed  a  strong  opinion  adverse 
to  an  interdict  being  granted  against  "allowing"  a  dog  to  hunt. 
Without^  in  the  meantime,  disposing  of  this  point,  it  is  thought 
soffident  grounds  remain  on  the  other  two  points  for  recalling  the 
interdict. 


Sheriff 

HSHDKBSOV. 


110 


SHERIFF  COURT  REPORTS. 


FiruBiXB. 

Robertson  «. 
Wright,  kc. 

Jalyll7l884. 

Bh«1ff 

HXKDKRSOH. 


Oct  37,1884. 
Sheriff 

HlKDlBSOH. 


2.  The  defender  is,  it  appears,  a  cattle-salesman,  and  has  leased 
the  park  in  question  in  order  to  use  it  as  grazing  and  standing 
ground  for  cattle  which  he  may  have  for  sale  at  the  markets  in 
Cupar.  The  pursuer  avers  that  these  cattle  are  in  the  hahit  of 
crossing  the  river  Eden,  and  trespassing  upon  the  bank  of  the 
river  which  belongs  to  him,  damaging  the  same,  and  then  extend- 
ing their  trespass  into  his  adjoining  fields.  The  defender  denies 
the  trespass,  and  avers  that  he  has  men  watching  the  cattle  when 
they  are  there,  and  that  he  takes  all  reasonable  precautions  to 
prevent  them  straying  or  trespassing.  The  question  as  to  how  a 
grazing  tenant,  such  as  the  defender,  can  do  more  to  prevent  a 
trespass  than  have  men  to  herd  cattle  in  a  field  like  the  one  in 
question,  bounded  by  a  river  like  the  £den,  is  a  difficult  one,  and 
will  fall  to  be  decided  either  after  hearing  parties  on  the  law  of 
the  matter,  or,  if  necessary,  on  a  proof.  But  in  the  meantime,  if 
the  defender's  averment  that  he  has  men  herding  the  cattle  be 
true,  it  is  impossible  to  say  what  more  he  could  do  than  he  had 
done. 

3.  The  immediate  result  of  granting  the  interim  interdict  would 
be  to  deprive  the  defender  of  the  beneficial  use  of  the  field  of 
which  he  has  become  tenant  for  grazing  purposes. 

Weighing  the  convenience  and  inconvenience  of  granting  interim 
interdict  it  is  thought  that  the  interest  of  parties  will  be  b^t 
served  by  recalling  the  interdict  already  granted.  The  defender 
will  thus  still  be  able  to  use  his  field,  and  the  pursuer  will  still 
have  the  remedies  open  to  him — which,  at  this  stage  of  the  cause, 
himibly  appear  to  be  more  appropriate  than  the  one  to  which  he 
has  had  recourse — of  either  poinding  the  strayed  cattle  under  the 
statute  anent  Winter  Herding,  1686,  cap.  11,  or  suing  for  any 
damage  which  they  may  have  done. 

As  an  early  day  could  be  given  and  was  offered  for  the  hearing 
on  the  legal  question,  the  pursuer  will  suffer  little  or  no  injury  by 
the  recall  of  the  interim  interdict,  whereas  the  defender  would 
have  lost  the  use  of  his  pasture. 

After  a  further  hearing,  the  Sheriff-Substitute,  of  this 
date,  refused  the  interdict  craved,  and  dismissed  the  petition, 
on  the  grounds  explained  in  the  following  Note: — 

The  pursuer's  lands  of  Mayfield  extend  along  the  south  bank  of 
the  river  Eden  for  a  distance  of  about  a  mile.  The  Eden  at  this  part 
is  of  a  width  varying  from  about  12  to  20  feet,  and,  except  in 
times  of  flood,  is  easily  fordable  by  cattle  in  some  places,  there 
being  very  little  water,  and  that  quite  shallow.  There  is  a  public 
right  of  way  along  the  pureuer's  bank  of  the  river,  and  with  a  view 
to  preserve  this,  and  at  the  same  time  to  enclose  his  lands,  the 
pursuer,  some  considerable  time  ago,  erected  a  fence  at  a  distance 
from  the  edge  of  the  bank  of  from  12  to  15  feet,  according  to  the 
nature  of  the  bank,  which  is  at  parts  covered  with  bushes,  and 
almost  everywhere  a  considerable  height  above  the  streanL 

The  land  on  the  opposite  side  of  the  Eden,  all  along  the  pursuer's 
frontage,  is  leased  by  the  defender  Wright  for  grazing  purposes, 
and  at  no  part  of  it  is  there  any  fence  on  the  river  side. 

In  these  circumstances,  the  pursuer  complains  that  the  defender 
is  in  the  habit  of  putting  large  numbers  of  cattle — collected  for 
the  purposes  of  the  cattle  market  at  Cupar — on  the  lands  leased 
by  him,  and  that  these  cattle  are  in  the  habit  of  fording  the  Eden 
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and  eating  the  grass  on  the  pursuer's  side,  and  also  breaking  down 
the  banks  which  he  has  repaired  and  made  up  at  considerable 
expense.  The  pursuer,  therefore,  has  presented  his  petition  for 
interdict  against  the  defender  allowing  cattle  to  illegally  trespass 
on  his  lands,  and  contends  that  he  is  entitled  to  protection  from 
such  trespass.  Assuming  all  the  pursuer  states  in  his  petition  to 
be  true,  it  is  thought  that  the  interdict  sought  cannot  be  granted. 
Such  an  interdict  could  only  be  granted  if  there  be  a  common  law 
obligation  on  the  defender  to  fence  his  lands,  or  to  herd  his  cattle, 
so  as  to  keep  them  off  the  lands  of  others.  That  there  is  no  such 
common  law  obligation  on  the  defender  appears  clear  from  the 
statement  of  Lord  Stair  (Lib.  2,  Tit.  3,  Sec.  67) — "No  man  is 
"  obliged  to  herd  his  cattle  off  other  men's  ground  or  corns." 

It  is,  no  doubt,  a  great  hardship  on  the  pursuer  that  these  cattle 
should  cross  the  river  and  destroy  his  banks,  particularly  as  the 
soil  is  soft  and  friable,  and,  if  broken,  liable  to  be  carried  away 
when  the  river  is  in  flood,  but  his  remedy  does  not  seem  to  lie  in 
an  interdict  based  on  a  common  law  obligation  which  does  not 
exist.  He  can,  however,  have  recourse  to  the  means  provided  in 
the  statute  1686,  cap.  11,  under  which  it  would  appear  that  he 
can  not  only  recover  the  statutory  penalty,  but  also  the  damage 
done  to  his  grass. 

The  pursuer  appealed  to  the  Sheriff-Principal  (Crichton), 
who  issued  the  following  Interlocutors: — 

Edinburgh,  20th  Janttary,  1885. — The  Sheriff  having  heard 
counsel  for  parties  on  the  appeal  for  the  pursuer,  and  considered 
the  record  and  whole  cause,  allows  the  pursuer,  if  so  advised,  to 
lodge,  within  ten  days  from  this  date,  a  minute  containing  the 
averments  he  offers  to  prove  as  to  the  defender  having  failed  to 
take  reasonable  precautions  to  prevent  his  cattle  straying  on  the 
pursuer's  lands.  Jas.  Arthur  Crichton. 

Ifote. — In  this  case  the  pursuer  asks  that  the  defender  should 
be  interdicted  "from  allowing  cattle,  or  other  bestial  belonging 
"to  him,  .  .  .  to  illegally  trespass  on  the  pursuer's  property 
"  of  May  field."  On  the  part  of  the  defender,  it  was  maintained  that 
interdict  in  the  terms  prayed  for  could  not  be  competently 
granted,  because  it  would  be  difficult,  or  impossible,  to  say  when 
a  breach  of  such  an  interdict  had  been  committed.  It  may  be 
that  difficult  questions  would  arise  in  the  event  of  a  complaint 
being  made  of  a  breach  of  such  an  interdict.  Still,  that  is  not 
a  sufficient  reason  for  dismissing  the  petition  as  incompetent. 
In  the  case  of  MacleocTs  Trustees  v.  Macpherson^  15th  March, 
1883,  10  R.  792,  interdict,  in  somewhat  similar  terms,  was  granted. 
No  doubt,  the  interlocutor  granting  the  interdict  in  that  case  was 
pronounced  in  the  absence  of  the  respondents,  but  it  may  be 
assumed  that  before  the  interdict  was  granted  the  prayer  of  the 
petition  would,  in  the  circumstances,  be  very  carefully  considered. 

It  was  further  maintained  on  the  part  of  the  defender,  in  terms 
of  his  second  plesrin-law,  that  the  application  is  incompetent, 
the  pursuer's  remedy,  in  the  circumstances,  being  an  action  for 
damages,  or  the  statutory  remedy  provided  by  the  Act  1686, 
cap.  11.  In  the  course  of  the  debate  which  took  place  before  the 
Sheriff,  very  special  statements  were  made  as  to  the  defender 
having  fail^  to  comply  with  the  provisions  of  this  statute.  These 
averments  are  not  to  be  found  in  the  pursuer's  condescendence, 
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the  only  reference  to  this  matter  being  contained  in  the  denial  at 
the  end  of  the  sixth  article  of  the  pursuer's  condescendence.  In 
these  circumstances,  the  Sheriff,  before  disposing  of  the  defenders' 
plea-in-law,  has  thought  it  right,  by  the  prefixed  Interlocutor,  to 
give  the  pursuer  an  opportunity  of  putting  his  averments  as  to  the 
defender's  failure  to  comply  with  the  statute  in  writing,  with  the 
view  of  their  being  added  to  the  record.  This,  however,  can  only 
be  done  on  the  condition  of  his  paying  the  defender  some  portion 
of  the  expenses  which  he  has  already  incurred. 

Edinburgh,  7th  February y  1885. — The  Sheriff  having  resumed 
consideration  of  the  cause,  with  the  minute  of  proposed  amend- 
ment for  the  pursuer,  No.  —  of  process,  opens  up  the  record  and 
allows  the  statements  in  the  said  minute  to  form  part  of  the 
record,  and  of  new  closes  the  record,  recaUs  in  hoc  statu  the 
interlocutor  of  the  Sheriff-Substitute  of  27th  October,  1 884 :  Allows 
both  parties  a  proof  of  their  respective  averments,  and  to  the 
pursuer  a  conjunct  probation :  Remits  to  the  Sheriff-Substitute  to 
take  the  proof  now  allowed,  and  to  report:  Finds  the  defender 
entitled  to  the  expenses  incurred  by  him  between  23rd  June,  1884, 
and  3rd  November,  1884 ;  allows  an  account,  &c. 

Jas.  Arthur  Crichton. 

I^ote. — By  the  statute  1686,  cap.  11,  it  is  enacted  that  all 
"heritors,  life-renters,  tenants,  cottars,  and  other  possessors  of 
"lands  and  houses  shall  caiise  herd  their  horses,  nolt,  sheep, 
"swine  and  goats,  the  whole  year,  as  well  in  winter  as  in 
"  summer,  .  .  so  as  they  may  not  eat  or  destroy  their  neighbours' 
"  groimd,  woods,  hedges,  or  planting."  In  the  minuto  which  has 
now  been  lodged  for  the  pursuer,  it  is  averred  that  the  defender 
"has  wrongfully  and  illegally  failed  to  comply  with,  and  has 
"contravened  the  provisions  of  the  Act  1686,  cap.  11,  not  only  by 
"not  herding,  or  causing  to  be  herded,  his  cattle  suflBciently  to 
"  prevent  them  trespassing  on  the  pursuer's  said  lands,  but  by  not, 
"  in  any  respect,  causing  them  to  be  herded,  so  that  they  might  not 
"  destroy  his  grounds,  and  that  the  foresaid  trespasses  and  injuries 
"were  caused  by  the  defender  Wright's  said  failure  to  take 
"reasonable  or  any  precautions  as  aforesaid,  and  by  his  said 
"failure  to  observe,  and  contravention  of,  the  provisions  of  the 
"  said  statute."  On  the  other  hand,  the  defender  avers  that  "  he 
"  has  had  men  watching  the  cattle,  and  has  taken  all  reasonable 
"  precautions  to  prevent  them  straying  or  trespassing,  and  that 
"he  intends  to  continue  to  do  so." 

In  the  view  which  the  Sheriff  takes  of  this  case,  he  has  con- 
sidered it  necessary  to  allow  a  proof  of  these  averments.  The 
Sheriff  thinks  it  right  to  state  that,  should  it  turn  out  that  the 
defender  has  failed  to  comply  with  the  provisions  of  the  Act,  1686, 
as  stated  in  the  minute  now  lodged,  the  Sheriff  is  of  opinion  that 
the  pursuer,  besides  the  remedies  of  poinding  the  strayed  cattle 
under  the  statute,  or  suing  for  damages,  would  be  entitled  to 
interdict.  J.  A.  C. 

For  pursuer— Mr.  Welch,  Cupar-Fife.  For  defenders— T.  &  R.  J. 
Davidson,  Cupar-Fife. 
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SHERIFF  COURT  OF  LANARKSHIRE. 

William  Copland,  Pursuer ;  William  Campbell  and 

Others,  Defenders. 

Guarantee — Mercantile  Amendmefit  Act — Improhative  Writ, — 
Held  that  a  document  granted  by  a  dairyman,  iron- 
worker, and  engine-fitter,  purporting  to  guarantee,  to  the 
extent  of  X300,  sums  advanced  and  to  be  advanced  by  a 
draper  to  a  pawnbroker,  was  not  of  the  nature  of  a  mer- 
cantile guarantee,  and,  being  neither  holograph  nor 
tested,  was  improbative,  and  not  binding  on  the  parties. 

The  pursuer  in  this  case  was  William  Copland,  draper, 
Bedford  Street,  Glasgow;  and  the  defenders,  William  Camp- 
tell,  cowfeeder,   Baillieston   Lane,   Airdrie;    John    Clark, 

engine-fitter,  Kipps,  Coatbridge ;  and  John  Smith,  an  iron- 
worker in  Glasgow.  The  pursuer  sought  to  recover  from 
the  defenders  the  sum  of  £300,  as  mentioned  in  the  docu- 
ment quoted  in  the  Sheriff-Substitute's  Interlocutor.  The 
Interlocutor  and  Note  sufficiently  explain  the  case : — 

AiRDRiE,  23rd  December,  1884. — Having  heard  parties'  pro- 
curators on  the  closed  record,  and  considered  the  cause :  Finds 
that  the  document  founded  on  in  the  present  case  as  the  basis  of 
liability  against  the  defenders  is,  in  its  nature  and  terms,  a  bond  of 
caution  or  deed  of  importance,  and  that,  as  it  is  neither  holograph 
nor  tested,  it  is  improbative  :  Finds  that  the  pursuer  has  not  set 
forth  any  relative  averments  of  rei  interventus  as  against  the 
defenders :  Therefore  dismisses  the  action,  and  assoilzies  the  de- 
fenders :  Finds  the  defenders  entitled  to  expenses. 

Wm.  Ludovic  Mair. 

Note, — The  present  action  is  founded  on  a  document  in  the 
following  terms : — "Coatbridge,  October,  1880. — William  Copland, 
"  Esq.,  Bedford  Street, — Dear  Sir, — We,  William  Campbell,  dairy- 
"  man,  Airdrie ;  John  Smith,  ironworker,  Coatdyke ;  and  John 
"  Hark,  engine-fitt«r,  Kipps,  Coatbridge,  hereby  guarantee  you  fiill 
"  and  final  payment  of  all  sums  advanced,  or  which  may  hereafter 
"  be  advanced  by  you,  to  William  Patrick,  pawnbroker,  Buchanan 
"  Street,  Coatbridge,  but  providing  that  our  liability  under  this 
"  guarantee  shall  not  exceed  £300  sterling,  with  interest  thereon. 
"—We  are,  dear  sir,  yours  truly,  (Signed)  William  Campbell, 
"  John  Smith,  John  Clark."  The  pursuer  states  that  this  docu- 
ment was  delivered  to  him,  and  that  he  relied  thereon  for  payment 
of  his  advances  to  Patrick.  The  estates  of  Patrick  have  l>een 
sequestrated,  and  the  pursuer  now  sues  the  defenders  for  payment 
of  £300,  which  he  has  been  unable  to  recover  from  Patrick.  Two 
of  the  defenders  deny  having  signed  the  document  above  referred 
to,  while  the  third  says  that  he  understood  he  was  signing  a  cer- 
tificate of  character  in  favour  of  Patrick.  They  aU  plead  that 
the  document,  not  being  holograph  of  the  defenders,  nor  tested, 
and  not  being  a  writ  in  re  mercatoria,  is  invalid,  and  cannot  be 
enforced  against  any  of  them.  It  is  impossible,  I  think,  to  read 
the  document  foimded  on  in  the  present  case  as  the  basis  of 
liability  against  the  defenders  without  seeing  that  it  is  nothing 
more  nor  less  than  a  bond  of  caution.  It  is  not  of  the  nature  of  a 
mercantile  guarantee.     It  is  said  to  be  signed  by  a  dairyman,  an 
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ironworker,  and  an  engine-fitter,  and  to  guarantee,  to  a  certain 
amount,  sums  advanced,  and  to  be  advanced,  to  a  pawnbroker  by 
a  draper.  It  is  not  a  guarantee  for  goods  which  might  be  supplied 
to  the  pawnbroker  by  the  draper.  Although  the  word  "guarantee" 
is  used  in  the  document,  it  does  not  necessarily  follow  that  it  is  to 
be  considered  as  such  in  the  ordinary  sense  of  that  word.  The 
document  itself  shows  that  it  is  outwith  the  channels  of  commerce. 
If,  therefore,  this  is  not  a  mercantile  guarantee,  it  follows  that  it 
is  a  deed  of  importance,  which  requires  to  be  executed  with  the 
usual  solemnities  known  to  the  law.  In  its  nature,  being  signed 
by  three  parties,  it  could  not  be  holograph  of  the  whole  of  them ; 
but,  according  to  the  institutional  writers  and  decided  cases,  it  is 
a  deed  which  required  to  be  duly  tested.  It  is  admittedly  not 
tested ;  and  not  being  so,  cannot  bear  faith  in  judgment.  As  to 
rei  interventus,  on  the  assumption  that  the  document  is  impro 
bative,  there  are  no  relevant  averments  against  the  defenders  to 
show  that  it  was  acted  on  by  the  pursuer,  with  their  knowledge, 
advancing  from  time  to  time  moneys  to  Mr.  Patrick,  the  pawn- 
broker, on  the  faith  of  the  document.  It  is  further  to  be  observed 
that  the  action  is  directed  against  the  three  defenders,  without 
stating  whether  decree  is  asked  against  them  conjunctly  and 
severally,  or  only  against  each  for  his  proportion  of  the  £300. 
Plainly,  there  could  not  be  a  conjunct  and  several  liability,  as  the 
document  is  not  so  expressed ;  and  if  there  is  no  such  liability, 
then  the  aotion  is  not  properly  directed  against  the  defenders. 
I  have  therefore  no  alternative  but  to  dismiss  the  action,  and 
assoilzie  the  defenders.  W.  K  M. 

The  case  was  appealed  to  the  SheriflT-Principal  (Clark), 

who,  of  this  date,  adhered. 

For  pursuer— Mr.  J.  M.  Boyd,  Coatbridge.  For  defenders  Campbell  and 
Smith— Mr.  W.  G.  Jameson,  Airdrie.  For  defender  Park— Mr.  T.  A. 
Maofablanb,  Airdrie. 


No.  58,      Duncan  Keir,  Pursuer;  The  North  British  Railway 
LAXiWHiM.  Company,  Defevdera, 

Railway  Co.  Damages — Railway   Company — Negligence  of  Surfaceman — 

Damnum  Fatale. — Held  that,  if  one  concurring  cause  of 
an  accident  is  due  to  the  fault  of  a  defender,  he  is  liable 
in  damages,  although  there  may  have  been  other  con- 
curring causes  for  which  he  is  not  responsible. 

This  was  an  action  at  the  instance  of  Duncan  Keir,  hotel 
proprietor,  Buchlyvie,  against  the  North  British  Railway 
Company,  concluding  for  £2000  of  damages  for  injuries 
sustained  by  him  on  the  defenders'  line,  near  Campsie  Glen, 

on  the  night  of  11th  July,  1884,  in  consequence  of  the  train 
in  which  he  was  travelling  running  against  some  debins 
that  had  been  washed  on  to  the  line  by  a  flood.  The 
defenders  pleaded  damnu^n  fatale.  The  Sheriff-Substitute 
(Erskine  Murray)  found  the  defenders  liable,  and  assessed 
the  damages  at  £500.  The  following  Interlocutor  explains 
the  circumstances  of  the  case : — 
Feb.u^i886.  Glasoow,  llth  February y  1885.— Having  heard  parties'  pro- 
shcriffMu»»AT.  curators  and  advised  the  cause,  Finds  (1)  that  on  the  Killeam 
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branch  of  the  defenders  the  North  British  Railway  Company,  the  i*a»aimhiii. 
line,  after  passing  Campsie  Glen  and  crossing  the  Fin  Bum  and    ^*5  *',^*^(^ 
the  Pow  Bum,  ascends  slightly  to  a  point  forming  the  water-shed  a       vTriggg" 
little  more  than  half-a-mile  from  Strathblane,  to  which  it  gradually        ^ 
descends  thereafter,  being  in  a  cutting  a  great  part  of  the  descent : 
Finds  (2)  that,  on  the  north  of  the  line,  the  Campsie  Hills  slope 
steeply  upward,  and  about  200  yards  west  of  the  water-shed,  a 
bum,  called  the  Balaggan  Bum,  descends  from  the  hills  rapidly  by 
a  course  containing  several  waterfalls,  at  right  angles  to  the  rail- 
way cutting,  till  it  has  reached  a  point  about  120  yards  from  it, 
where  it  suddenly  turns  west  and  nms  parallel  with  the  railway, 
still  descending  rapidly,  till  it  joins  the   Blane  some  distance 
further  west,  between  which  bend  and  the  railway  cutting  the 
ground  gradually  slopes  doi^Ti  to  the  top  of  the  cutting :  Finds  (3) 
that  at  a  point  on  the  bum  above  its  bend,  in  lands  with  which 
the  defenders  have  nothing  to  do,  some  workmen  had  lajst  spring 
cut  a  somewhat  large  tree,  which  fell  across  the  bum,  and  was 
allowed  by  them  to  remain  there,  bridging  it  in  such  a  position 
that  the  space  for  the  water  below  the  tree  was  a  foot  or  two  in 
depth,  which  sufficed  for  the  usual  flow :  Finds  (4)  that  on  the 
evening  of  10th  July  last  (1884),  a  severe  thunderstorm  broke  over 
the  Campsie  HiUs,  accompanied  by  very  severe  rain,  which  flooded 
all  the  bums :  Finds  (5)  that  apparently  the  worst  of  the  rain 
was  between  6  and  7,  though  the  rain  continued  at  intervals  all 
the  night,  and  the  time  when  the  bums  were  in  greatest  flood 
appears  to  have  been  shortly  after  7 :   Finds  (6)  that  at  the 
railway  bridge  near  Campsie,  a  tree,  borne  down  by  the  flood, 
struck  against  the  bridge,  and  increased  the  flood  so  that  it  rose 
over  the  bridge,  while  ftirther  west  the  Pow  Bum  flooded  over  a 
portion  of  lower-lying  land,   through  which  the    railway  runs, 
entirely  covering  it :  Finds  (7)  that,  west  of  the  water-shed,  the 
Balaggan  Bum  brought  down  a  quantity  of  debris,  which,  accumu- 
lating against  the  tree  which  had  been  allowed  to  bridge  it,  choked 
up  its  course,  which  overflowed  to  both  sides,  the  stream  to  the 
right  running  across  the  comer  of  the  bend  through  the  field  for  a 
short  distance,  re-entering  the  old  channel  at  a  point  near  the  rail- 
way, and  the  stream  to  the  left  spreading  over  the  field  between 
the  bum  and  the  railway,  and  then  running  over  the  slope  of  the 
cutting  down  into  the  railway  line,  down  which  it  rushed  towards 
Strathblane,  joined,  perhaps,  by  an  extra  overflow  from  the  other 
branch  of  the  stream  after  it  had  rejoined  its  original  channel : 
Finds  (8)  that  the  flood,  in  rushing  down  into  the  cutting,  tore 
down  a  part  of  the  bank,  and  threw  it  upon  the  railway  line, 
which  must  have  happened  some  time  after  6.30,  when  a  train 
running  east  from  Strathblane  passed  on  its  way  to  Glasgow : 
Finds  (9)  that  along  the  line  the  sections  are  placed  under  foremen- 
surfacemen,  whose  duty  it  is  to  traverse  their  sections  twice  a  day 
at  least,  and  at  any  other  time  when  there  is  any  apparent  risk 
of  injiupy  to  the  line, — ^the  portion  of  the  line  between  the  neigh- 
bourhood of  the  Pow  Bum  and  Strathblane  being  in  the  charge  of 
a  foreman  Gray  (who  lives  at  Campsie  Glen),  who  had  two  surface- 
men imder  him  :  Finds  (10)  that  while,  when  the  floods  rose,  the 
foreman  of  the  Campsie  section  was  out  and  anxiously  surveyed  his 
line,  and  finding  the  tree  against  the  bridge  between  7  and  7.30, 
and  the  water  in  high  flood,  took  steps  to  prevent  any  accident 
there,  Gray,  after  having  gone  home  along  the  line,  during  the 
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Lasambhibi.  'vporst  of  the  rain,  but  before  the  streams  were  in  their  highest 

Baiiway'co'  ^^^>  ^^^  ^^^  S^  ^^'^^  ^°  watch  ovcr  and  inspect  his  section, 
although  Telford,  a  surfaceman  on  the  Campsie  section,  suggested 
this  to  him  somewhere  about  9  p.m.,  telling  him  how  a  train  had 
been  stopped  at  the  bridge:  Finds  (11)  that  about  7  p.m.,  the 
station-master  at  Strathbhine,  observing  water  coming  down  the 
line,  went  up  the  line  westward  about  half  way  to  the  water-shed, 
finding  it  sometimes  up  to  his  knees  as  he  walked,  and  rippUug 
over  the  lines  of  rails,  and,  ascending  a  bridge,  saw  the  water 
coming  down  the  side  of  the  cutting  from  the  direction  of  the 
Balaggan  Bum,  though  he  phices  this  at  a  point  further  west  than 
the  scene  of  the  accident;  and  that  about  9  p.m.,  he  again  went 
some  distance  in  the  same  direction,  by  which  time  the  water  had 
somewhat  subsided,  but  sent  no  message  on  the  subject,  and  took 
no  steps :  Finds  (12)  that  the  8.5  p.m.  train  from  Glasgow  left 
Lennoxtown  about  8.45,  and,  when  it  came  to  Campsie  Glen,  it 
was  stopped  by  the  foreman-surfaceman  there,  in  consequence  of 
the  flood  at  the  bridge,  against  which  a  tree  was  lying, — though  the 
water  by  that  time  had  a  little  subsided,  and  was  no  longer  run- 
ning over  the  bridge,^ — and  went  back  to  Lennoxtown  about  11 ; 
and  passengers  leaving  it  at  Campsie  went  on  to  Strathblane,  and 
reaching  it  at  10,  told  that  the  tniin  was  not  coming,  on  which 
the  officials  appear  to  have  gone  to  bed :  Finds  (13)  that  Mac- 
donald,  permanent  way  inspector,  arriving  at  Campsie,  allowed  the 
train  to  pass  the  bridge,  which  it  accordingly  did  about  12.30,  and 
then  advanced,  till,  in  the  flooded  space  near  the  Pow  Bum,  the 
water  reached  and  put  out  the  engine  fire :  Finds  (14)  that  with 
some  difficulty  the  driver,  guard,  and  a  passenger  went  up  to  a 
farm,  got  paniffin  oil,  matches,  and  sticks,  re-lighted  the  fire,  and 
got  away  again  at  20  minutes  to  2,  the  fireman  and  another  pas- 
senger having  also  l)een  out  through  the  water  to  fetch  wood,  all 
these  remaining  on  the  engine  as  it  advanced :  Finds  (15)  that, 
after  passing  the  water-shed,  they  were  descending  the  incline  in 
the  cutting  at  about  15  miles  an  hour,  when  the  engine,  striking 
the  debris  which  had  been  thrown  down  into  the  line  from  the  side 
of  the  cutting  by  the  Balaggan  Bum,  was  upset,  and  the  carriages 
knocked  about,  and  the  fireman  and  guard  and  one  of  the  pas- 
sengers, who  were  on  the  engine,  were  killed,  and  the  engineman 
and  the  other  passenger  on  the  engine  injured  :  Finds  (16)  that,  in 
a  first-class  carriage,  the  second  from  the  engine,  into  which,  on 
account  of  the  inclemency  of  the  night,  he  had  been  placed  by  the 
railway  authorities,  though  he  had  only  a  third-class  ticket,  was 
riding  in  the  front  compartment,  with  his  back  to  the  engine,  the 
pursuer  Duncan  Keir,  farmer  and  innkeeper  at  Buchly  vie — a  stout 
man  of  about  62  years  of  age,  of  pretty  soimd  health,  though  with 
a  chronic  winter  cough  and  slightly-aflfected  heart :  Finds  (17) 
that  the  carriage  in  front  and  the  pursuer's  carritige  coming  into 
collision,  the  seat  on  which  pursuer  was  sitting  was  driven  forcibly 
against  him,  crushing  and  hurting  the  muscles  of  the  lower  part  of 
his  back,  though  not  his  spine,  and  jamming  down  and  breaking 
his  left  leg  near  the  ankle:  Finds  (18)  that  after  an  anxious 
quarter  of  an  hour,  during  which  the  boiler  was  momentarily 
expected  to  explode  and  blow  them  all  up,  the  pursuer  was  rescued, 
and  carried  to  the  bank  and  laid  on  a  railway  cushion,  where  he 
remained  some  time  in  the  rain,  till  he  was  conveyed  in  a  cart  to 
the  Old  Toll-House  at  Strathblane :  Finds  (19)  that,  fortunately, 
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the  Buchlyvie  doctor  was  in  the  Bame  carriage,  and  attended  to  i^akaekshiki. 
pursuer,  putting  on  rough  splints  the  same  night,  accompanying  b«uw»?co' 
him  in  a  waggonette  to  Buchlyvie  next  day,  and  when  there 
examining  and  dressing  him  thoroughly  in  his  o^in  house  :  Finds 
(20)  that  the  pursuer  suffered  very  great  pain,  especially  from  his 
back,  but  it  gradually  improved,  and  the  .leg  mended  by  degrees : 
Finds  (21)  that  he  was  kept  in  the  house  for  some  weeks,  and  has 
been  ever  since,  and  is  still,  and  will  be  for  a  year  or  two,  if  not 
permanently,  more  or  less  lame  in  consequence  of  the  accident; 
while  his  cough  and  the  weakness  of  his  heart  have  been  increased, 
probably  by  the  accident,  and  the  exposure  and  anxiety  connected 
therewith :  Finds  (22)  that,  as  regards  his  inn,  which  is  managed 
by  his  wife,  pecuniary  loss  by  the  accident  has  not  been  substan- 
tially proved  :  Finds  (23)  that  the  farm  is  almost  entirely  a  stock 
farm,  the  pursuer  breeding  prize  cattle  to  some  extent,  although 
somehow  his  total  income  does  not  seem  to  have  been  considered 
by  the  Income-tax  authorities  as  above  ^150  a-year :  Finds  (24) 
that  while  such  farm  can  be  more  easily  looked  after  by  a  lame 
man  than  an  arable  farm,  and  though  he  can  drive  to  fairs,  &c.,  in 
^8  gig>  it  still  appears  that  the  pursuer's  being  laid  up  for  a  time, 
and  remaining  lame,  injured,  and  may,  to  some  extent,  still  injure, 
his  farming  business ;  though  his  bank  account  shows  no  signs  of 
this  having  happened  as  yet,  and  therefore  the  amount  of  damages 
on  this  head  cannot  be  assessed  at  a  very  high  figure  :  Finds  (25) 
that  he  has  now  raised  the  present  action  of  damages  :  Finds  on 
the  whole  case  and  in  law,  (I.)  that  passengers  on  defenders'  line, 
including  pursuer,  were  entitled  to  believe  that  all  due  and  neces- 
sary precautions  would  be  taken  for  their  safety  by  defenders,  and 
those  in  their  employment :  (II.)  That  the  chief  cause  of  the  acci- 
dent was  the  flood  of  the  Balaggan  Bum  throwing  debris  on  the 
line,  for  which  the  defenders  are  no  way  responsible  :  (III.)  That 
the  accident  might  have  been  prevented  had  the  foreman  Gray 
done  his  duty,  by  going  back  and  examining  his  section  when  he 
was  aware  that  the  bums  were  all  in  high  flood,  and  might  do 
damage,  in  which  case  the  debris  would  have  been  discovered,  and 
the  train  stopped  :  (IV.)  That  the  accident  might  have  been  pre- 
vented had  the  stationmaster  at  Strathblane,  when  he  saw  the 
water  pouring  into  the  line  down  the  side  of  the  cutting,  tele- 
graphed or  sent  for  the  surfacemen  to  examine  the  state  of  the  line : 
(V.)  That  while,  in  the  latter  case,  the  neglect  is  pardonable,  on 
the  ground  that  the  station-master  might  reasonably  believe  that 
the  surfacemen  would  be  out  looking  after  their  section  without 
his  telegraphing  or  sending  for  them,  in  the  case  of  the  foreman 
Gray  it  was  without  excuse  :  (VI.)  That  therefore  the  neglect  of  a 
servant,  for  whom  the  defenders  are  responsible,  was  a  constituting 
cause  of  the  accident :  (VII.)  That,  in  the  circumstances,  £500  is 
a  fair  amount  of  damages  :  Therefore  decerns  against  defenders  in 
favour  of  pursuer  for  the  said  sum  of  £500,  with  interest  thereon, 
as  craved,  from  the  date  hereof:  Finds  defenders  liable  in  ex- 
penses, &c,  A.  Erskine  Murray. 

ITote. — The  facts  that  one  concurring  cause  of  the  accident  was 
the  thunderstorm,  for  which  nobody  at  all  was  responsible, — that 
another  cause  was  the  woodmen's  leaving  the  tree  in  the  Balaggan 
Bum,  with  which  matter  the  defenders  had  nothing  to  do, — and 
that  a  third  cause  was  the  delay  of  the  train  till  nightfall,  which, 
being  by  the  extra  care  instead  of  the  negligence  of  defenders' 
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servants,  constituted  no  fault,  do  not  exclude  the  responsibility 
of  defenders  if  a  fourth  concurring  cause  was  the  fault  of  those  for 
whom  they  are  responsible.  Now  here,  the  neglect  and  failure  in 
duty  of  defenders'  servant  Gray  was  a  manifest  cause  of  the 
accident,  for  had  he  inspected  his  portion  of  the  line  after  the 
floods  were  out,  as  his  fellow  foreman  at  Campsie  did,  the  train 
would  never  have  been  allowed  to  go  on  to  the  cutting  where  the 
bank  had  fallen. 

As  regards  the  amount  of  damages,  the  sufferings  of  purauer 
must  have  been  severe,  and  the  interference,  past  and  future,  with 
his  farming  business  must  be  not  inconsiderable.  As  regards  his 
inn,  which  is  managed  by  his  wife,  no  damage  has  been  proved  to 
have  occurred,  or  be  likely  to  occur.  It  is  necessary  to  take  into 
consideration  the  fact  that  he  does  not  appear  to  have  been 
assessed  for  Income-tax,  or  to  have  returned  his  income  as  over 
^150  a-year.  His  total  pecuniary  loss,  including  damage  to 
business,  doctor's  bill,  (fee,  may  be  estimated  at  about  £200,  and 
the  remaining  £300  seems  a  fair  allowance  for  the  pain  he  has 
suffered,  and  the  probable  future  injury  to  his  health. 

A.  E.  M. 

The  case  was  appealed  to  the  Court  of  Session. 

For  pursuei^-Mr.  J.  A.  Spkns  (Maclay,  Mubbay  &  Spkns),  Glasgow. 
For  defenders — Mr.  J.  G.  BoYBS  (Mitchblls,  Ck>WAN  &  Johnstos), 
Glasgow. 
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Mary  Haddon  or  Carr,  Pursuer ;  James  Taylor  and 

Alexander  Carr,  Defenders. 

Aliment — SonAn-Law, — Held  (rev,  Sheriff-Substitute)  that  a 
son-in-law,  possessed  of  about  £200  in  bank,  is  not 
bound  to  break  in  upon  his  small  capital  for  support  of 
his  mother-in-law. 

Mrs.  Mary  Haddon  or  Carr,  widow  of  John  Carr,  shoe- 
maker, Montrose,  and  residing  in  Arbroath,  sued  James 
Taylor,  baker,  High  Street,  Montrose,  and  Alexander  Carr, 
salmon  fisher,  Bossie  Island,  Montrose,  for  £7  16s.  each  as 
aliment.  The  pursuer  was  66  years  of  age,  had  been  totally 
blind  for  eighteen  months  prior  to  the  date  of  the  action, 

had  no  estate  of  her  own,  and  was  wholly  dependent  for 
support  on  her  family.  She  had  seven  of  a  family — ^four 
sons  and  three  daughters.  She  lived  with  one  daughter, 
and  two  of  her  sons  were  abroad.  The  defender  Taylor, 
was  married  to  a  daughter,  and  it  was  proved  that  he  had 
£200  in  bank ;  his  only  other  means  of  support  were  derived 
from  keeping  lodgers.  The  Sheriff-Substitute  (Robertson) 
found  for  pursuer  as  against  both  the  defenders,  as  will  be 
seen  from  the  following  Interlocuor  and  Note : — 

FoRFAB,  15fA  ^ovemhery  1884. — The  Sheriff-Substitute  having 
made  avizandum  with  the  process,  finds,  in  fact,  that  the  defenders 
are  each  able  to  contribute  a  small  sum  towards  the  support  of  the 
pursuer;  decerns  against  them  each  for  the  sum  of  £i  yearly, 
payable  quarterly  in  advance,  <fec.  Alsx.  Robertson. 
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Note. — The  proof  is  very  meagre,  but  so  far  qjb  I  can  judge,  it  is   fobfakbhiei. 
very  little  the  defenders  can  give.    The  son  is  earning  IBs.  a  week,   ^j[^J-^^***' 
and  has  five  children;  the  two  eldest  contribute  ISs.  a  week  to  the         "TTigl* 
family  purse.     The  pursuer  is  not  bound  to  accept  his  offer  to  take         '— ^ 
her  into  family ;  it  is  proved  that  he  turned  her  out  of  the  house     sobkbtsos. 
on  a  former  occasion ;  and,  also,  on  the  authority  of  the  case  of 
JcuJcsoriy  3rd  March,  1825, 1  prefer  to  make  him  contribute  what  he 
can.     The  son-in-law  produces  no  evidence  that  he  is  unable  to 
earn  something  for  himself;  he  is  only  65,  and  appears  able-bodied. 
He  has  £200  in  bank,  and  if  he  prefers  to  live  on  it,  and  take  in 
lodgers,  I  think  he  must  share  it,  so  far  as  he  can,  with  the  pur- 
suer.    But  the  case  is  a  narrow  one.  A.  R. 

The  defender  Taylor  appealed  to  the  Sheriff-Principal 
(Trayner),  who  sustained  the  appeal.  The  Interlocutor 
and  Note  are  as  follows: — 

EoiNBtiRGH,  Zrd  December,  1884. — The  Sheriff  having  heard  Dec3,i884. 
parties  on  the  foregoing  appeal,  and  considered  the  proof  adduced,  sheriff  tbatbbb. 
and  whole  process,  for  reasons  stated  in  the  subjoined  note,  sus- 
tains the  appeal,  recalls  the  Interlocutor  appealed  against,  in  so  far 
as  the  defender  James  Taylor  is  concerned.  Dismisses  the  action 
as  against  the  said  James  Taylor,  but  finds  no  expenses  due  to 
him ;  quoad  ultra  adheres  to  the  Interlocutor  appealed  against,  and 
decerns.  John  Trayner. 

Note, — The  defender  Taylor  has  a  small  capital,  which  yields 
him  £8  per  annum.  This  sum  he  pays  in  rent  for  his  house,  and 
supports  himself,  his  wife,  and  (at  least)  one  child  out  of  the  small 
pittance  he  can  make  by  keeping  lodgers.  In  these  circumstances, 
I  am  of  opinion  that  Taylor  is  not  able,  and  is  not  bound,  to  con- 
tribute anything  towards  the  support  of  the  pursuer.  I  am  of 
opinion  that  Taylor  is  not  bound  to  break  in  upon  his  small  capital 
for  the  support  of  the  pursuer,  for  the  reasons  assigned  by  me  in 
the  case  ofFerrier,  reported  in  27  Journal  of  Jurisprudence,  p.  62.^*) 
I  have  dismissed  the  action,  instead  of  assoilzieing  the  defenders,  so 

(1)  The  case  of  Ihrrier  was  one  in  which  the  inspector  of  poor  for  the 
parish  of  Barry  sued  the  husband  and  the  father-in-law  of  a  lunatic  for 
the  cost  of  her  maintenance  in  an  asylum.  Sheriff  Trayner  found  neither  of 
the  defenders  liable.  The  following  passage  from  the  note  states  the  main 
facts  of  the  case  : — "  With  regard  to  William  Ferrier,  the  case  stands  thus : 
He  is  an  old  man  between  60  and  70  years  of  age  (with  a  wife  nearly  as  old), 
and  he  supports  two  of  his  grandchildren.  His  wages  are  said  to  be  £1  a 
week,  and  he  has  a  small  property  which  yields  a  net  return  of  £6  per 
annum,  or  28.  per  week.  His  wages  are  said  to  be  paid  more  in  recognition 
of  past  services  than  in  payment  of  services  he  can  now  render.  His  age 
renders  this  statement  rery  probable,  and  there  is  nothing  proved  to  the 
contrary.  I  take  it,  therefore,  that  he  has  £1  28.  per  week  on  which  to 
support  four  people,  and  I  do  not  think  it  wonderful  if  it  does  not  do  much 
more.  But  he  also  offers  28.  6d.  a  week,  and  I  should  certainly  not  ordain 
him  to  pay  more  towards  the  support  of  Ms  daughter-in-law,  the  lunatic 
in  question.  I  have  therefore  decerned  against  him  for  the  sum  of  £9  10s. 
as  the  full  amount  of  his  liability.  ...  I  have  stated  that  William  Ferrier 
is  the  proprietor  of  a  small  property,  and  it  seems  to  be  contended  that 
out  of  it,  or  its  proceeds,  he  should  pay  the  pursuer's  claim.  I  cannot 
sustain  thiB  contention.  William  Ferrier's  wages  might  cease  at  any  time, 
for  his  age  precludes  the  idea  of  his  being  long  able  to  do  any  work,  or 
earn  any  wage^  whatever.  I  know  of  no  authority  for  saying  that  he  is  to 
dispossess  himself  of  the  little  capital  he  has,  in  order  to  meet  such  a  claim 
as  the  pursuer's.  If  he  contributes  to  the  liquidation  of  that  claim  out  of 
what  is  his  present  income,  without  meddling  with  his  capital,  I  think  he 
does  all  he  can  be  called  on  to  do.  To  take  away  his  capital  now  by  such 
demands  would  very  soon  bring  him  as  a  burden  on  the  rates.'* 


120 


SHERIFF  COURT  REPORTS. 


FoEVAUHiRi.  ii^f^^  ^|jg  pursuer  may  repeat  her  demand  if  any  change  of  circnm- 

^^dCwT***'  stances  should  take  place  entitling  her  to  support  from  Taylor. 

DecTissi  ^  ^*^'®  ^^*  allowed  Taylor  any  expenses,  as  a  decree  for  expenses 

J-f-  against   a  person  in  the  position  of  the  pursuer  is  practically 

Sheriff  T»AT»JC1.  ^,j.-u.i,ipj.„  j     T 

Forpursuer— Mr.  LiTTLBJOHK,  Arbroath.  For  defenders— Mr.  THOBirroN, 
Forfar. 


No.  60. 

FOEfAESHIRX. 

Petrie  V.  Petrie. 


Feb.  18, 18S& 

Sheriff 
RoBiaTsotr. 


Petition — Poor  Petrie  v,  Petrie. 

Parent  and  Child-^ Aliment, — Circumstances  under  which  held 
that,  with  an  income  of  £72  a  year,  earned  by  himself 
and  family,  a  son  is  not  liable  for  his  mother's  support. 

The  pursuer  in. this  case  sought  to  have  her  son  ordained  to 

contribute  towards  her  support.    He  declined,  on  the  ground 

of  inability.     It  was  proved  that  he  earned  IBs.  a- week  as  a 

flax-dresser,  and  that  two  of  his  five  children  earned — ^the 

one  7s.  6d.,  and  the  other  5s.  6d.  per  week, — the  other  three 
children  being  at  school.  Defender's  income  was  thus  28s. 
per  week,  or  £72  16s.  a  year.  The  Sheriff'-Substitute 
(Robertson)  assoilzied  the  defender,  as  explained  in  the 
following  Interlocutor  and  Note: — 

Forfar,  \2th  February,  1885.— The  Sheriff-Substitute  having 
made  avizandum  wuth  the  evidence,  after  hearing  parties'  procura- 
tors: Finds,  in  fact  and  law,  that  the  defender  is  unable  to  con- 
tribute anything  towards  his  mother's  support — his  earnings  being 
not  more  than  is  necessary  to  keep  himself  and  family  in  decency 
and  comfort :  Therefore  assoilzies  him  from  the  conclusions  of 
the  summons,  and  finds  him  entitled  to  expenses,  <&c. 

Alex.  Robertson. 

Note, — The  defender  earns  less  than  16s.  a  week;  he  has  a  wife, 
and  three  children  at  school.  He  has  two  elder  children  also,  but 
their  earnings  are  barely  enough  to  buy  them  good  clothes  and 
food.  The  school  fees — which  the  defender  is  obliged  to  pay — 
swallow  up  any  little  superfluity  that  may  remain  of  his  wages, 
after  paying  domestic  expenses.  The  case  is  even  narrower  tlian 
that  of  Bajnilton,  4  Rettie,  688.  A.  R 

For  pursuer— Mr.  A.  B.  Mackintosh,  Arbroath.  For  defender— Mr.  W. 
Oswald,  Arbroath. 


No.  61. 

Mll>-L0THIA9. 

Mackay  r. 

8.  U.  k  N.  Infur* 

AQoeCo. 


SHERIFF  COURT   OF   MID-LOTHIAN. 

John  Mackay,  Piirsiver;  S.  U.  &  N.  Insurance  Co.  and 

Another,  Arrestees. 

Debts  Recovery  Act — Forthcoming — Competency. — The  arrestees 
under  an  arrestment  on  a  Debts  Recovery  decree  stated 
that  the  sum  in  their  hands  was  £55,  and  pleaded  that 
the  action  was  incompetent.     Plea  repelled. 

John  Mackay,  the  pursuer,  raised  an  action  of  forthcom- 
ing, under  the  Debts  Recovery  Act,  in  the  Sheriff  Court  of 
Mid-Lothian,  against  the  S.  U.  &  N.  Insurance  Co.,  arrestees, 
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and  William  Croot,  common  debtor,  concluding  to  have  mib-lothiah. 

£18  4s.  8d.  arrested  in  the  hands  of  the  arrestees,  madeau^'rft'iMur. 

forthcoming  to  the  pursuer.    The  ajrestees  stated  that  there        — 

was  a  sum  of  £55  in  their  hands  payable  to  Croot  under 
a  policy  of  insurance  against  loss  by  fire,  and  pleaded  the 
action  was  incompetent. 

The  5th  section  of  the  Debts  Recovery  Act  incorporated, 
infer  (duty  the  9th  section  of  the  Small-Debt  Act,  but  it 
limits  the  incorporated  sections  by  declai-ing  that  they 
must  be  read  and  construed  as  if  they  expressly  related  to 
actions  of  the  nature  and  value  set  forth  in  the  2d  section 
of  the  Debts  Recovery  Act — that  is,  to  actions  of  debt  for 
"house  mails,  men's  ordinaries,  servants'  fees,  and  other  the 
"like  debts  wherein  the  debt  shall  exceed  the  value  of  £12, 
"and  shall  not  exceed  the  value  of  £50."  The  sum  in  the 
hands  of  the  airestoes  was  a  sum  due  under  a  policy  of  insur- 
ance, and  was  not  a  debt  of  the  nature  set  forth  in  the  2d 
section  of  the  Debts  Recovery  Act.  A  direct  action  at 
the  instance  of  the  common  debtor  himself  against  the 
Insurance  Company,  it  was  pleaded,  would  be  majiifestly 
incompetent.  The  mere  fax^t  that  the  debt  was  arrested 
hy  a  creditor  of  the  common  debtor  did  not  change  its 
nature,  or  put  the  arresting  creditor,  who  claimed  through 
the  common  debtor,  in  a  better  position  than  the 
common  debtor  himself  would  have  been.  Besides, 
an  action  of  forthcoming  partakes  of  the  nature  of 
an  action  of  constitution,  and  the  same  reasons  which 
exclude  certain  intricate  claims  from  the  summary  pro- 
cedure of  the  ordinary  action  of  constitution  in  the  Debts 
Recovery  Court  are  applicable  to  the  action  of  forthcoming, 
and  that  is  the  only  intelligible  reason  which  can  be 
assigned  for  the  proviso  in  the  5th  section  of  the  Debts 
Recovery  Act.  The  arrestees  further  pleaded  double 
distress,  in  respect  of  which  they  had  raised  an  action  of 
multiplepoinding. 

The  pursuer  pleaded  that  the  action  was  competent.  The 
arrestment  was  used  on  a  Debts  Recovery  decree  for  a 
merchsjit's  account,  and  the  arrestment  and  forthcoming 
were  necessary  steps  for  rendering  effectual  a  decree 
properly  obtained  under  the  Debts  Recovery  Act.  The 
Sheriff-Substitute  (Rutherfurd)  pronounced  the  following 
Interlocutor : — 

Edinburgh,  23rd  Fehruaryy  1885. — The  Sheriff-Substitute  having    Feb.«,i88&. 

beard  parties'  procurators,  repels  the  objection  stated  on  the  part        sheriff 

of  the  arrestees  to  the  competency  of  the  action  ;  but  in  respect  of  ^^"*""'^** 

their  having  raised  the  action  of  multiplepoinding  referred  to  in 

their  pleas,  sists  fiulher  procedure  in  this  action  until  the  rights 

of  parties  shall   have   been   ascertained   in  the  said  process  of 

multiplepoinding. 

For  the  pursuers— Ikons,  Robbbtb  &  Lbwis,  S.S.C.,  Rdinborgh.  For 
the  tfiesteet—Mr.  P.  Mobison,  8.S.C.,  Bdinborglu 
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No.  62. 

M1D-L0TB149. 


La] 


ill,  &c  t*. 
ackay. 


Jan.  10, 1885. 
Sheriff 

RUTHJIRfUXD. 


Archibald  Langwill  and  Others  Pursuer's;  * 
William  Gordon  Mackay,  Defender. 

Landlord  atid  Tenant  —  Damage  hy  WaUr  —  Lvahility  jor 
Repairs. — Where  water  had  flowed  from  an  upper  flat 
through  the  fault  of  the  defender's  tenants,  and  damaged 
the  property  beneath,  held  that  a  petition  to  ordain  the 
proprietor  of  the  upper  flat  to  repair  the  water  apparatus 
in  his  flat  was  an  inappropriate  remedy. 

Archibald  Langwill,  C.A.,  ciLrator  bonis  for  James  Jack- 
son and  others,  joint-proprietors  of  the  fourth  flat  of  a 
tenement  in  Jackson's  Close,  presented  a  petition  to  the 
SheriflT   of    the    Lothians   and    Peebles,    against  William 

Gordon  Mackay,  defender,  praying  the  Sheriflf  to 
"  ordain  the  defender  to  repair  the  cisterns,  soil  and 
"  other  pipes,  and  their  connections  ...  to  the  effect 
"  of  stopping  all  overflow  or  leakage  therefrom  upon  the 
"flat  immediately  below,  owned  by  the  pursuers."  The 
defender  denied  that  the  water  apparatus  in  his  property 
was  defective,  and  alleged  that,  on  the  contrary,  they  were 
properly  constructed  and  in  good  working  order,  and  that 
the  overflows  of  water  were  caused  by  the  fault  of  his 
tenants  for  which  he  was  not  responsible.  After  a  proof, 
the  SheriflT-Substitute  (Rutherfurd)  pronounced  the  fol- 
lowing Interlocutor : — 

Edinburgh,  I9th  January,  1885.  —  The  Sheriff'-Substitute 
having  heard  parties'  procurators,  and  liaving  considered  the 
proof,  with  the  whole  process  :  Finds,  as  matter  of  fact,  (1)  tliat 
the  pursuers  are  proprietors  of  the  fourth  flat  (from  the  ground 
floor)  of  the  tenement  of  houses  No.  1  Jackson's  Close,  High 
Street,  Edinburgh,  and  the  defender  is  proprietor  of  the  flat 
immediately  above, — each  of  these  flats  being  divided  into  several 
dwelling-houses,  which  are  occupied  by  the  tenants  of  the  parties; 
2)  that  water  is  supplied  to  the  defender's  tenants  by  a  pipe  of 
of  an  inch  in  diameter,  fitted  with  a  crane  opening  upon  a  cast- 
iron  sink,  20  inches  in  length  by  12  inches  broad  and  8  inches 
deep,  from  which  there  is  an  outflow  pipe  of  2 J  inches  in 
diameter,  covered  by  a  grating ;  (3)  that,  on  the  flooring  beneath 
the  said  sink,  there  is  a  zinc  tray  or  safe,  about  3  feet  square, 
having  a  raised  ledge  or  guard  round  about  it,  and  an  outflow  pipe 
of  1 J  inches  diameter,  the  purpose  of  which  is  to  carry  away  any 
water  which  may  be  spilled  at  tlie  sink ;  (4)  that  when  the  action 
was  raised,  the  said  tray  or  safe  was  slightly  off  the  levels  which 
somewhat  retarded  the  outflow  of  water  therefrom,  but  that  this 
has  since  been  rectified  by  the  defender ;  (5)  that  the  said  sink 
and  tlie  tray  or  safe  and  pipes  in  connection  therewith  are  well 
constructed,  in  good  repair,  and  in  proper  working  order ;  (6)  that 
on  the  3rd  of  August,  1884,  and  on  several  occasions  prior  to  that 
date,  water  ovei'flowed  from  the  sink  or  tray  or  safe  aforesaid,  and 
percolated  through  the  flooring  of  the  defender's  premises  into 
one  of  the  dwelling-houses  upon  the  flat  belonging  to  the  piu*- 
suers ;  (7)  that  the  overflow  of  water  on  the  occasions  aforesaid 
was  caused  by  the  negligence  or  fault  of  one  or  more  of  the 
defender's  tenants  in  converting  the  sink  and  tray  or  safe  afore- 
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said  to  improper  uses,  and,  in  particular,  in  causing  or  permitting  Mii>-i^hia». 

matter  to  enter  the  same  which  obstructed  or  prevented  the  out>-  ^^^J22k;;Jf-  *'• 

flow  of  water  therefrom :  Finds,  in  point  of  law,  that  the  defender  j^'jj™^^ 
is  not  bound  to  execute  the  repairs  specified  in  the  prayer  of  the         — ^ 

petition ;  therefore  assoilzies  the  defender  from  the  conclusions  of  Butbwutubd. 
the  libel :    Finds  the   pursuers  liable  to  the   defender  in  the 
expenses  of  process,  subject  to  modification. 

And.  Ruthbrfttrd. 

Note, — This  action  seems  to  have  been  raised  imder  a  misappre* 
hension  on  the  part  of  the  pursuers  as  to  the  true  state  of  the 
facts;  and,  although  there  can  be  no  doubt  that  considerable 
damage  has  been  caused  by  the  escape  of  water  from  the  defender's 
premises  into  the  house  on  the  pursuers'  flat  which  up  till  Whit- 
sunday last  was  occupied  by  the  witness  Thomas  Bennet,  it  is  im- 
possible to  give  the  pursuers  the  remedy  which  they  ask  in  the 
prayer  of  the  petition,  for  the  evidence  shows  that  the  sink  and 
other  apparatus  on  the  defender's  flat,  connected  with  the  water 
supply  to  his  tenants,  are  in  good  repair  and  working  order,  and 
that  the  escape  of  water  of  which  the  pursuers  complain,  was  due 
to  the  misuse,  by  some  of  the  defender's  tenants,  of  the  sink  or  of 
the  tray  underneath  it. 

What  remedy  the  pursuers  may  have  is  a  question  which  the 
Sherifl^-Subetitute,  as  at  present  advised,  is  not  prepared  to 
answer ;  but  he  thinks  that  the  matter  is  one  which  will  require 
very  careful  consideration  on  the  part  of  the  pursuers  in  the  event 
of  any  ulterior  proceedings  at  their  instance.  The  Sheriff'-Sub- 
stitute  may  refer  to  the  cases  of  Weston  v.  The  Incorporation  of 
Tailors,  1839, 1  D.  1218;  and  Campbell  v.  Kennedy,  1864,  2  M.  121 ; 
also  to  the  Edinburgh  Municipal  and  Police  Act,  1876,  sections 
201  and  204. 

Expenses  have  been  awarded  to  the  defender  subject  to  modi- 
fication, because  the  Sheriff-Substitute  thinks  that  much  of  the 
evidence  which  he  adduced  was  unnecessary.  A.  R. 

The  pursuers  appealed  to  the  Sheriff-Principal  (Davidson), 
who  pronounced  the  following  Interlocutor : — 

Edinburgh,   24fA  February,  1885. — The  Sheriff,  having   con-    Feb- «.  jsss, 
sidered  the  appeal  for  the  pursuers,  with  the  proof  and  whole  Bh«iirDATiDflo». 
process,  and  heard  parties'  procurators,  dismisses  the  said  appeal : 
Finds  the  pursuers  liable  in  additional  expenses,  and  decerns. 

Archd.  Davidson. 

Note. — The  prayer  of  the  petition  is  that  the  defender  be 
ordained  to  repair  cisterns,  soil  and  other  pipes.  The  case  is 
limited  to  that ;  but  the  pursuers  have  introduced  much  irrelevant 
ni-'itter  as  to  defective  water  accommodation,  the  lighting  of  the 
premises,  <kc.,  all  of  which  may  be  very  important,  but  they  are 
not  within  this  case.  It  is  clearly  proved  that  the  injury  to  the 
premises  of  the  pursuers  was  not  caused  by  defective  construction 
or  condition  of  cisterns  or  pipes,  but  to  the  improper  use  of  them 
by  the  tenants  of  the  defender. 

The  Sheriff  is  inclined  to  think  that  the  modification  of 
expenses  which  hajs  been  awarded  in  the  Interlocutor  appealed 
against  should  be,  in  respect  of  the  circumstances  and  of  the 
introduction  by  the  pursuers  of  so  much  irrelevant  matter,  very 
slight  A.  D. 

For  parsoeFs— J.  &  A.  Hastib,  S.S.O.,  Edinbnrgb.  For  defender— Mr. 
P.  MougoN,  8.S.C.,  Edinbiirgfa. 
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No.  63.        SHERIFF  COURT  OF  RENFREW  AND  BUTE. 

„,      rr:^.,  PETITION — ^RlDDELL  V,  M'GlLL. 

PtD.— Rlddell  V. 

—  Cessio — Process — Undischarged  Bankrupt. — ffeldthsLta  petition 

for  cessio  is  incompetent  against  an  undischarged  bank- 
rupt, his  trustee  being  also  undischarged. 

David  Riddell,  farmer,  Blackball,  Paisley,  a  creditor  of 
Bryce  M*Gill,  contractor,  Paisley  Road,  Glasgow,  to  the 
extent  of  £50  3s.  Id.,  presented  against  him  a  petition  for 
cessio,  and  after  the  usual  steps  of  procedure  the  debtor 
was  ordained  to  appear  for  public  examination  on  17th 
February.  At  the  diet  Mr.  Moscrip,  writer,  Glasgow,  ap- 
peared as  a  creditor,  and  urged  as  an  objection  the  incompe- 
tency of  the  petition,  in  respect  that  M^Gills  estates  were 
sequestrated  in  1878,  that  the  bankrupt  and  the  trustee 
were  still  undischarged,  and  that  any  estate  acquired  by 
the  bankrupt  since  the  date  of  sequestration  would  fall  to 
be  administered  by  the  trustee  already  appointed.  In 
giving  effect  to  the  objection,  the  Sheriff-Substitute  (Cowan) 
pronounced  the  following  Interlocutor : — 
Feb.  17. 1886.  Paisley,  I7th  February,  1885. — Having  heard  the  agent  for  the 
Sheriff  cowAK.  pursuer  and  Mr.  Moscrip,  who  appeared  as  a  creditor,  and  con- 
sidered the  certified  copy  of  the  deliverance  by  the  Lord-Ordinary 
awarding  sequestration  of  the  debtor's  estates  on  12th  November, 
1878,  in  respect  of  the  opinion  of  the  judges,  and  the  decision  in 
Huyssen  and  others  v.  Sinclair,  29th  January,  1884,  Scottish  Law 
Reporter,  finds  that  the  debtor  being  an  undischarged  bankrupt, 
his  estates  must  be  managed  under  the  sequestration ;  therefore, 
dismisses  the  present  petition ;  finds  the  said  Mr.  Moscrip  entitled 
to  expenses,  modifies  the  same  to  the  sum  of  10s.  6d.,  and  decerns 
against  the  petitioner.  Hugh  Cowan. 

For  petitioner— Mr.  David  Inolis,  Glasgow. 


No.  64.       Patrick  O'Kane,  Pursuer;  Edward  O'Kane,  Defender, 

— .  Process — Mandatary — Inferior  Courts  Judgment  Extension 

-^  Act  (1882). — Ifeid  that  where  the  pursuer  of  an  action  is 

resident  in  England  or  Ireland,  it  is  a  matter  in  the 
discretion  of  the  Court  whether  or  not  a  mandatary 
should  be  sisted ;  but  that,  under  the  Judgment  Exten- 
sion Act  (1882),  such  a  pursuer,  differing  from  the  former 
practice,  need  not  now  sist  a  mandatary  unless  special 
cause  for  it  is  shown  or  perceived  by  the  Coiut, 

In  the  Sheriff  Court  at  Greenock,  Patrick  O'Kane  wine 

and  spirit  merchant,  Garvagh,  Ireland,  sued  Edward  0*Kane, 

grocer,  Greenock,  for  £53  13s.  4d.,  being  the  amount  which 

the  pursuer  alleged  defender  was  due  as  the  acceptor  of  a 

bill.  When  the  case  came  before  the  Court  on  14th  November, 

pursuer  s  agent  moved  his  lordship  to  fix  a  diet  for  proof, 
and  defender  moved  to  have  pursuer  ordained  to  sist  a  man- 
datary. The  Sheriff-Substitute  (Smith)  issued  an  interlocutor 
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on  1 2th  December,  fixing  a  date  in  January  for  proof,  and  ^"*!![?*^- 
at  the  same  time  ordained  the  pursuer  to  sLst  a  mandatary.  o'K»ne«^K«ne. 
The  case  was  appealed  to  the  Sheriff-Principal  (Moncreiff), 
who,  of  this  date,  issued  an  Interlocutor,  dismissing  the  pur- 
suers appeal,  affirming  the  Interlocutor  appealed  against, 
and  remitting  to  the  Sheriff-Substitute  to  proceed  with  the 
cause,  reserving  all  questions  of  expenses.  In  a  note,  his 
lordship  said: — 

The  question  whether  a  mandatary  should  be  sisted  is  now,  as  ^«^-^i8m. 
it  has  always  been,  a  matter  in  the  discretion  of  the  Court.  The  ^SvcMirT. 
Sheriff-Substitute  is  of  opinion  that  in  the  circumstances  of  the 
present  case  the  pursuer,  who  is  resident  in  Ireland,  should  be 
called  upon  to  sist  a  mandatary ;  and  the  Sheriff  is  not  prepared  to 
disturb  the  decision  at  which  the  Sheriff-Substitute  has  arrived. 
This  being  so,  it  is  perhaps  unnecessary  to  pronounce  an  opinion 
upon  the  main  point  argued  in  the  reclaiming  petition  and  answers, 
viz.,  whether  the  Inferior  Courts  Judgment  Extension  Act  (1882) 
has  or  has  not  affected  the  practice  of  the  Sheriff  Court  as  to 
ordaining  parties  resident  in  England  or  Ireland  to  sist  a  manda- 
tary. The  Sheriff,  however,  has  been  requested  by  both  parties  to 
express  an  opinion  upon  this  point,  and  he  has  no  hesitation  in 
doing  so.  It  is  now  settled  in  England  by  the  case  of  Raebum  v. 
Andrew  (43  L.  J.  Q.B.  73)  and  in  Scotland  by  the  case  of  LawsorCs 
TrusUes  v.  The  British  Linen  Co,  (1  R.  1065)  that,  in  respect  of 
the  provisions  of  the  Judgments  Extension  Act  (1868),  a  litigant 
resident  in  Ireland -or  Scotland  in  the  one  case,  or  England  or 
Ireland  in  the  other,  is  not  required  (in  proceedings  before  the 
courts  there  mentioned)  to  find  security  for  costs  or  sist  a  manda- 
tary, unless  there  are  special  circumstances  besides  his  absence 
from  the  jurisdiction  which  render  it  proper  that  he  should  do  so. 
The  effect,  therefore,  of  that  statute  in  regard  to  ciujes  before  the 
Supreme  Courts  in  Scotland  is  to  a  certain  extent  to  invert  the 
previous  practice;  that  is  to  say,  whereas  formerly  the  general 
rule  was  that  a  pursuer  resident  out  of  the  jurisdiction  in  England 
or  Ireland  must  sist  a  mandatary  unless  he  could  show  special 
cause  to  the  contrary,  the  general  rule  now  is  that  he  need  not  do 
80  unless  special  cause  for  doing  so  is  shown  to  or  perceived  by  the 
Court  It  seems  to  the  Sheriff  that  the  Inferior  Courts  Judgments 
Extension  Act  (1882)  effects  precisely  the  same  alteration  in  the 
practice  in  the  Sheriff  Court.  The  defender  endeavours  to  found 
an  argument  on  the  fact  that  in  that  statute  there  is  no  provision 
corresponding  to  the  5th  section  of  the  Act  of  1868,  which  is  to 
the  following  effect : — "  It  shall  not  be  necessary  for  any  plaintiff 
"in  any  of  the  aforesaid  Courts  in  England,  resident  in  Ireland  or 
"Scotland,  or  any  plaintiff  in  any  of  the  foresaid  Courts  in  Ireland, 
"resident  in  England  or  Scotland,  in  any  proceedings  had  and  taken 
"on  such  certificate  to  find  security  for  costs  iii  respect  of  such 
"residence  unless,  on  special  grounds,  a  judge  or  the  Court  shall 
"otherwise  order ;  nor  shall  it  be  necessary  for  any  party  to  such 
"proceeding  in  Scotland,  resident  in  England  or  Ireland,  to  sist  a 
"  mandatary,  or  otherwise  to  find  security  for  expenses  in  respect  of 
"such  residence,  unless,  on  special  grounds,  the  Court  shaU  other- 
"  wise  order."  It  appears  to  the  Sheriff  that  this  clause  has  nothing 
whatever  to  do  with  the  question.  It  has  reference  not  to  security 
for  costs  or  the  sisting  of  a  mandatary  in  the  original  suit,  but  to 
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Sheriff 
MoHCRXirr. 


BiOTMwfcBuw.  proceedings  upon  the  certificate  for  execution  of  the  decree.  It 
O'lUnep.Q-KMie.  ^as  probably  inserted  with  a  view  to  meet  the  case  contemplated 
Feb.  24, 1886.  bj  the  pioviso  at  the  close  of  the  3rd  section,  viz.,  of  proceedings 
taking  place  in  the  courts  of  the  country  in  which  the  decree  wjis 
sought  to  be  enforced^  with  a  view  to  suspending  or  sisting  the 
execution  of  the  decree.  It  was  probably  considered,  when  the 
Act  of  1882  was  framed,  that  such  a  provision  was  unnecessar}-, 
and  it  was  therefore  omitted.  In  fact,  the  alteration  in  practice 
since  the  passing  of  the  Act  in  question  is  due,  not  to  special  enact- 
ment, but  to  the  effect  of  the  Acts  in  making  a  decree  for  costs 
enforcible  out  of  the  jurisdiction  of  the  Court  which  pronounces  it. 
But  then  it  remains  that  it  is  still  in  the  discretion  of  the  Court  to 
ordain  a  mandatary  to  be  sisted.  In  the  present  cas6,  the  Sheriff 
cannot  say  that  the  Sheriff-Substitute  has  exceeded  his  powers. 
The  pursuer  gives  no  reason  for  his  long  delay  in  suing  the 
defender;  and,  to  say  the  least,  his  solvency  is  not  beyond  doubt. 
There  are  reasonable  grounds  for  the  course  adopted.  If  the 
pursuer  is  really  in  the  comfortable  circumstances  alleged,  he 
should  find  no  difficulty  in  sisting  a  mandatary.  H.  J.  M. 

For  pursuer — R.   &    S.   Nbill,   Greenock.     For   defender— Mr.  Wm. 
Bbbwstbb,  Greenock. 


No.  65. 

FOEfASSHIKI. 

Simpfon  r. 
Arrol  t  Co. 


SHERIFF  COURT  OF   FORFARSHIRE. 

Mrs.  Simpson,  Piirmier;  William  Arrol  &  Co.,  Befenden, 

Master  and  Servant — Employers^  Liability  Act,  1880 — Deftd 
in  Condition  of  Plant — Notice  of  Injury.  —  1.  Circum- 
stances in  which  employers  were  held  liable  in  damages, 
under  the  Employers'  Liability  Act,  1880,  to  the  widow 
of  a  workman  who  was  drowned  by  falling  off  a  pontoon 
upon  which  he  was  working  in  a  tidal  river,  and  which 
was  not  protected  by  a  railing. 

2.  A  registered  letter  containing  "Notice  of  Injury 
under  the  Employers'  Liability  Act^"  was  tendered  at  the 
office  of  the  firm  for  whom  it  was  e^ddently  intended 
(Messrs.  William  Arrol  <k  Co.)  withm  the  statutory 
period,  but  was  refused  to  be  taken  on  the  ground  that 
it  was  addressed  by  mistake  Messrs.  James  Arrol  k  Co. ; 
and  before  the  senders  were  informed  of  the  mistake  the 
statutory  period  had  expired.  Held  that  in  the  circum- 
stances the  tender  was  equivalent  to  delivery,  and  plea 
that  the  action  was  not  maintainable  because  of  want 
of  notice  repelled. 

3.  Course  to  be  taken  in  regard  to  awarding  compen- 
sation under  Employers'  Liability  Act,  where  workman 
for  whose  death  compensation  is  claimed  leaves  a  widow 
and  child,  and  action  is  at  the  instance  only  of  the  widow. 

This  VfeA  an  action  at  the  instance  of  Mrs.  Janet  Campbell 
or  Simpson,  Wormit  Cottages,  Fife,  against  Messrs.  William 
Arrol  &  Co.,  the  contractors  for  the  new  Tay  Bridge,  for 
£1000,  as  compensation  for  the  loss  of  her  husband,  John 
Simpson,  who  was  employed  as  a  craneman  at  the  bridge, 
and  who,  on  the  morning  of  the  3rd  October  last,  fell  from  a 
pontoon  and  was  drowned.  The  Sheriff-Substitute  (Cheyne), 


Feb.  17, 1886. 
Sheriff  Cujitsk. 
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after  hearing  proof,  issued  the  following  Interlocutor  and  voBMuumivM, 

-.^Oie. Arrol&Co. 

Dundee,  17 th  February,  1885. — The  Sheriff-Substitute  having 
resumed  consideration  of  the  process :  Finds  in  fact — (1)  That  the 
defenders  are  the  contractors  for  the  erection  of  the  railway  bridge 
which  is  at  present  in  coiu'se  of  being  built  across  the  river  Tay ; 
(2)  that  the  pursuer  is  the  widow  of  John  Simpson,  who  was 
drowned  in  the  Tay  on  the  morning  of  3rd  October  last  by  falling 
from  one  of  the  pontoons  used  V)y  the  defenders  in  connection  wuth 
the  bridge  works,  on  which  pontoon  he  Avas  at  the  time  engaged 
twcraneman  in  the  service  of  the  defenders;  (3)  that  at  the  time  of 
the  accident  the  said  pontoon  had  not,  as  it  should  have  had,  a 
Riiling  or  fence  round  its  outer  edge;  (4)  that  though  no  one  saw  the 
accident,  or  is  able  to  say  exactly  how  it  occurred,  it  is  a  reason- 
able supposition  that  it  would  not  have  occurred  had  the  pontoon 
been  protected  with  a  proper  railing  or  fence,  and  it  may  therefore 
be  said  to  have  been  due  to  a  defect  in  the  condition  of  the 
pontoon;  (5)  that  some  time  before  his  death,  the  pursuer's  husband 
called  the  attention  of  his  superior,  the  foreman  on  the  pontoon, 
to  the  danger  arising  from  the  w^ant  of  a  railing  or  fence,  but  said 
foreman,  though  also  spoken  to  on  the  subject  by  the  under-fore- 
man  at  the  instance  of  the  men,  negligently  failed  to  remedy  the 
defect;  (6)  that  the  pursuer  has  one  child  by  her  husband,  a  boy, 
liom  two  days  after  her  husband's  death,  and  still  living;  and  (7) 
that  the  requirements  of  the  Employers'  Liability  Act,  1880,  in 
regard  to  notice  of  injury  have  been  sufficiently  complied  with: 
Finds  in  law,  on  these  facts,  that  the  deceased  having  accepted  his 
employment  and  continued  in  it  in  the  knowledge  of  the  danger 
arising  from  the  want  of  a  railing  or  fence,  the  action  is  not  main- 
tainable at  common  law,  but  that  the  defenders  are,  under  the 
Employers'  Liability  Act,  1880,  liable  in  compensation  to  the 
piusuer  in  respect  of  the  death  of  her  husband;  assesses  the  com- 
pensation payable  by  the  defenders  to  the  pursuer,  under  the  fore- 
going finding,  at  the  sum  of  £90  sterling,  and  decerns  against  the 
defenders  for  payment  to  the  pursuer  of  that  sum  accordingly: 
Finds  the  defenders  liable  in  the  pursuer's  expenses,  &c. 

John  Chbynb. 

Note, — 1.  While  a  master  is  undoubtedly  bound  to  use,  for  the 
safety  of  his  servants  employed  in  dangerous  labour,  all  the  pre- 
cautions which  ordinary  foresight  or  experience  suggests  as  suitable 
or  requisite,  it  is  well  settled  that  a  servant  who  accepts  or  con- 
tinues in  an  employment  in  the  full  knowledge  of  a  particular 
defect  in  the  machinery  or  plant  cannot,  m  the  event  of  injury 
resulting  to  him  therefrom,  recover  damages  at  common  law  from 
his  master,  unless  indeed  he  has  been  induced  to  remain  in  the 
employment  by  his  master's  promise  that  the  defect  will  be 
remedied.  Now,  here  the  want  of  a  railing,  which  is  the  only 
defect  alleged,  was  visible ;  the  deceased  was  fully  aware  of  the 
danger  thence  arising,  for  he  spoke  about  it  to  his  foreman ;  and 
there  is  no  room  for  saying  that  he  continued  to  w^ork  on  the 
pontoon  on  the  faith  of  any  promise  by  the  defenders  to  supply  a 
railing.  It  is,  therefore,  I  think,  quite  clear  that  at  conunon  law 
the  puiBuer  has  no  case,  and  I  may,  without  further  remark,  pro- 
ceed to  consider  whether  she  is  entitled  to  compensation  under  the 
proyisions  of  the  recent  Employers'  Liability  Act. 


Feb.  17, 1886. 
Sheriff  Chxtxi. 
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FoKf AMBimi.  2.  Now,  upon  this  branch  of  the  case,  the  first  matter  to  be  cou- 
JJ^^*»J  sidered  is  the  defenders'  plea  that  the  action  is  not  maintainable 
in  respect  of  the  pursuer's  failure  to  give  them  notice  of  injury 
within  six  weeks  from  the  date  of  the  accident,  as  required  by 
section  4  of  the  statute.  The  facts  bearing  upon  this  plea  are  as 
follows : — The  accident  happened  on  3rd  October,  and  consequently 
the  period  within  which  the  statutory  notice  required  to  be  given 
expired  on  14th  November.  On  12th  Noveml)er  the  pursuers 
agents  posted  a  notice  containing  the  necessar}'  particulars  in  a 
registered  letter  addressed  "  Messrs.  James  Arrol  &  Co.,  contractors, 
"  Tay  Bridge  Works,  Dundee."  This  letter  was  duly  tendered  by 
the  letter-carrier  at  the  defenders'  office  on  1 2th  November,  but  the 
defenders'  cashier,  though  he  can  have  had  no  doubt  that  it  was 
intended  for  the  defenders,  and  for  no  one  else,  declined  to  take  it 
in  on  the  ground  that  it  was  not  addressed  to  the  defenders,  who  are 
Messrs.  William  Arrol  &  Co.  It  was  in  due  course  (but  not  till 
17th  November)  returned  by  the  Post-Office  to  the  senders,  and 
they,  on  18th  November,  sent  a  copy  of  it  (the  heading,  however, 
being  corrected)  to  the  defenders,  accompanied  by  a  note  explain- 
ing the  clerical  mistake  that  had  been  committed.  Such  being 
the  facts,  I  think  that  the  defenders  might  very  well  have  refrained 
from  stating  the  plea  under  consideration,  but  of  course  they  were 
quite  entitled  to  state  it,  and,  having  stated  it,  are  entitled  to  have 
my  judgment  upon  it.  That  judgment  is  against  them,  my 
opinion  being  that  in  the  circumstances  the  tender  of  the  letter  at 
their  office  on  12th  November  may  fairly  enough  be  held  equi- 
valent to  delivery  there.  The  mistake  in  the  name  of  the  firm  was 
a  very  innocent  one,  and,  as  it  was  virtually  corrected  by  the 
remaining  part  of  the  address,  I  do  not  think  that  Mr.  Stewart,  the 
cashier,  would  have  done  wrong  if  he  had  accepted  the  letter.  I 
may  add  that,  in  my  opinion,  the  pursuer  does  not  derive  any 
assistance  from  the  proviso  at  end  of  section  4. 

3.  Assuming  the  action  to  be  maintainable  under  the  statute, 
the  next  question  that  presents  itself  is.  Can  the  want  of  a  railing 
or  fence  round  the  outer  edge  of  the  pontoon  be  said  to  be  a 
"  defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant 
"connected  with  or  used  in  the  business"  of  the  defenders?  Now, 
it  is  quite  true  that  there  was  no  statutory  obligation  on  the 
defenders  to  put  a  railing  round  the  pontoon,  and  there  is,  un- 
undoubtedly,  some  force  in  the  observation  that  the  pontoon  vn\& 
practically  identical  with  a  mason's  stage,  which,  as  we  all  know, 
is  seldom,  if  ever,  protected  by  a  railing.  It  is  further  the  case 
that  it  is  the  opinion  of  the  professional  witnesses  examined,  that 
a  railing  was  not  a  necessary  precaution,  and  indeed  they  suggest 
that  a  railing,  if  it  diminishes  the  men's  risk  in  one  way,  increases 
it  in  another,  viz.,  by  increasing  the  difficulty,  and  consequently 
the  danger,  of  getting  on  and  off  the  pontoon.  There  are,  how- 
ever, some  considerations  which  point  in  an  opposite  direction,  and 
which  have  ultimately  led  me  to  the  conclusion  that  the  defenders 
were  in  fault  in  not  providing  this  pontoon  with  a  railing.  In  the 
first  place,  we  have  it  proved  that  the  men  employed  on  it  thought 
it  dangerous  without  a  railing,  for  they  spoke  of  the  want  of  a 
railing  among  themselves,  and,  prior  to  the  unfortunate  accident 
which  has  given  rise  to  this  action,  complained  about  it  to  the 
under-foreman;  and  it  humbly  appears  to  me  that,  in  regard  to 
such  a  matter  as  this,  their  opinion  is  entitled  to  fully  more  weight 
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than  that  of  professional  engineers.     In  the  second  place,  though  fobfamhim. 
it  is  true  that  the  accident  happened  in  a  calm  morning,  and  in     |j5^"c5; 
daylight,  it  is  to  be  kept  in  view  that  the  operations  in  connection         TTigu 
with  which  the  pontoon  was  used,  and  which  w^ere  of  a  rather         '—^ 
unusual  nature,  were  carried  on  in  the  middle  of  a  tidal  river, 
which,  as  those  who  live  on  it«  Imnks  know,  is  liable  to  be  swept 
by  violent  gusts  of  wind,  and  that  the  deceased^s  duties  must  have 
required  him  to  be  frequently  on  the  pontoon  during  the  dark, 
for  he  had  to  get  his  fire  lighted  and  steam  up  in  time  for  the 
men  to  begin  work  at  six  o'clock.     The  conditions  of  the  case  are 
therefore,  as  it  seems  to  me,  materially  different  from  those  of  an 
ordinary  mason's  stage.     In  the  thiiti  place,  the  fact  that  the 
derrick  crane  is  in  svich  a  position  that  when  its  jib  is  pointing  to 
the  north  there  is  only  a  space  of  17  or  18  inches  between  the 
furnace  door  and  the  edge  of  the  pontoon  suggests  the  propriety 
of  a  railing,  at  least  at  that  point.     Lastly,  we  find  that  the  two 
pontoons  first  launched  (Nos.  1  and  2)  were  railed  from  the  first, 
and  that,  in  consequence  of  the  occurrence  of  this  and  another 
somewhat  similar  accident,  railings  have  been  put  round  the  other 
pontoons  (Nos.  3  and  4),  No.  4  pontoon  being  the  one  off  which 
Simpson  fell.     This  is,  to  my  mind,  very  important,  as  it  shows 
the  defenders'  own  idea  as  to  what  was  requisite,  and  this  it  is 
which  has  chiefly  influenced  me  in  returning  an  affirmative  answer 
to  the  question  now  being  dealt  with. 

4.  But  did  Simpson's  death  occur  by  reason  of  the  want  of  a 
railing?  Now,  on  this  point,  as  no  one  saw  the  accident  happen, 
we  have  only  probabilities  to  go  upon;  but,  looking  to  the  man's 
proved  character,  I  think  that  all  the  probabilities  are  in  favour  of 
the  suggestion  that  he  accidentally  overbalanced  himself  as  he  was 
working  about  the  furnace  of  the  derrick  crane,  the  jib  of 
which  was  that  morning,  as  it  chanced,  pointing  to  the  north ;  and 
if  this  be  so,  it  is  impossible  to  differ  from  his  fellow-workmen 
when  they  express  the  opinion  that,  if  there  had  been  a  railing 
there,  the  poor  fellow's  life  would  have  been  saved. 

5.  The  maximum  compensation  that  could  be  given  under  the 
statute  is  £185  15s.  (equal  to  three  years'  wages  at  23s.  9d.  per 
week),  but  from  this  £5  15s.  may  fairly  be  deducted  in  respect  of 
what  the  pursuer  haa  already  indirectly  received  from  the  defenders, 
through  the  Tay  Bridge  Works  Accident  Fund  Society,  to  which 
they  are  contributors,  and  the  balance  (£180)  ought,  I  think,  to 
be  divided  equally  between  the  pursuer  and  her  child.  As,  how- 
ever, the  latter  has  not  been  made  a  party  to  the  action,  I  cannot 
deal  with  his  share  here,  and  must  confine  myself  to  decerning  for 
the  pursuer's  own  half.  J.  C. 

For  pursuer — Mr.  J.  K,  Caldea,  Dundee.  For  defenders — Mr,  J.  W. 
Bailnkt,  Dundee. 


John  Devany,  Pivrav^r;  Hillbank  Spinning  Co.,  No.  66. 


FomrABSHifti. 


Defenders, 

Employers'  Liahility  Act,  sections  4  arul  7 — Notice  of  Injury, —  banksp&ningCo. 
(1)  Held  that  the  notice  of  injury  required  by  the  above 
statute  is  a  written  notice.  (2)  A  workman  who  had  met 
with  an  injury  at  his  work  averred  that  he  did  not  give 
notice  of  injury  under  the  above  statute  because  of  an 
arrangement  made  by  his  employers  that  no  legal  steps 
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FoafAMHiM.  ^.gj-Q  iQ  \yQ  taken,  but  that  they  were  to  pay  him  certain 

bMkSprnninico  wages.     Held  that  this  did  not  amount  to  a  waiver  of 

—  the  statutory  notice,  and  action  subsequently  brought 

under  the  statute  accordingly  dismissed. 

This  was  an  action  of  damages  by  a  boy  of  15  years  of 

age  for  bodily  injuries  sustained  by  him  while  working  in 

the  defendei's'  mill.     It  was  laid  both  at  common  law  and 

upon  the  Employers'  Liability  Act.      The  record  having 

been    clased    and    parties    heard,    the    Sheriff- Substitute 
(Cheyne)  pronounced  this  Interlocutor: — 

March  10,  i««.       Finds  that  the  action,   so   far  as  laid  upon   the   Employers' 

sh^rifFcHKYXK.  Liability  Act,  1880,  is  not  maintainable,  in  respect  the  notice  of 

injiu-y  required  by  the  said  Act  was  not  given  within  six  weeks 

from  the  date  of  the  accident ;  to  that  extent  dismisses  the  action, 

and  decerns  ;  quoad  ultra  allows  the  parties  before  answer  a  proof 

in  support  of  their  respective  averments,  and  to  the  pursuer  a 

conjunct  probation,  and  assigns  as  a  diet  of  proof  Thursday,  the 

19th  day  of  March  current,  at  half-past  ten  o'clock  forenoon, 

within  the  Sheriff  Court  House  here.  John  Cheyne. 

I^ote, — As  I  intimated  at  the  discussion,  I  entertain  no  doubt 

in  regard  to  the  competency,  or  rather  incompetency,  of  the  action 

so  far  as  laid  upon  the  recent  statute.     I  am  clearly  of  opinion, 

for  the  reasons  stated  by  the  English  judges  in  the  cases  of  Moyif 

V.  JenkinSf  8  L.R  (Q.B.D.)  116 ;  and  Keen  v.  Milhcall  Dock  Cotn- 

party,  ibid.  482,  that  the  notice  of  injury  spoken  of  in  section  4  of 

the  statute  is  a  written  notice;    and  as  to  the  plea  that  the 

defenders  had  waived  their  right  to  demand  such  notice,  I  look  in 

vain  in  the  record  for  an  averment  of  express  waiver.      What  is 

said  is  that  it  was  alranged  between  the  pursuer's  father  and  the 

defenders'  manager  on  the  day  after  the  accident  "  that  no  legal 

"  steps  should  be  taken  against  the  defenders  by  the  pursuer  for 

"  reparation ;  but  that  the  defenders  should  pay  to  the  piursuer, 

"during  the  time  he  was  unable  to  work,  half  wages,  and  give  him 

"employment  at  full  wages  when  he  got  better."      (Cond.  3). 

This  may  furnish  the  pursuer  with  a  separate  ground  of  action, 

but  it  is  obviously  impossible  to  hold  it  as  amounting  to  a  consent 

to  dispense  with  the  requirements  of  the  Act  of  Parliament.    In 

regard  to  the  relevancy  of  the  other  branch  of  the  case,  I  feel  that 

there  is  room  for  doubt ;  but,  on  the  whole,  I  have  come  to  the 

conclusion  that  I  ought  to  allow  the  facts  to  be  ascertained  by 

proof.  J.  C. 

For  pursuer— Mr.  R.  Stevbn,  Dundee.    For  defenders — Mr.  Thomsok, 
Dundee. 


No.  67. 

FOBVAMHIEB. 

F«lroDer  v.  Cal^ 

donUn  Railway 

Co. 


Falconer,  Pnrmer;  The  Caledonian  Railway  Co., 

Defem^lers. 

Carrier — Responsibility  of  Railway  Company  for  Valuablet — 
Risk  Note, — Where  a  fancy  dog  was  carried  at  risk 
of  owner,  who  signed  contract  note  and  did  not  declare 
the  value,  held  that  the  Company  was  responsible  for 
fancy  value,  the  dog  being  lost  through  fault  of  the 
Company's  servants. 

This  was  on  action  in  the  Small-Debt  Court  at  Forfar,  on 
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oth  March,  in  which  the  pursuer  claimed  £12 — restricted  ^o»»^"'** 
from  £15 — as  the  value  of  a  greyhound  bitch  sent  by  him  doSSTiuiiway 
to  England.     On  1st  December  last  pursuer  took  a  grey-   u„chTi886 
hound  bitch  to  the  Company's  station  at  Forfar.     He  had       ^^n 
on  it  two  collars — one  brass,  with  a  knob  or  lock,  and  the    ^""*®*- 
other  leather,  to  which  a   chain  was   attached.     Pursuer 
himself  secured  the   dog,   and   the  porter  at  the  station 
declared  himself  satisfied   that   the   dog   was   sufficiently 
secured.    Indeed,  the  Coulpany  did  not  dispute  this.     The 
carriage  was  paid  for  at  the  lower  rate,  or  what  is  known 
as  at  owner  s  risk,  and  pursuer  signed  the  usual  printed 
contract  note.     This  note  declares  that  the  Company  shall 
not  be  responsible  for  damage  to  or  loss  of  consignments  to 
a  greater  extent  than  £2,  except  where  the  value  is  declared, 
or  where  the  damage  or  loss  is  due  to  the  Company's  ser- 
vants.   The  higher  rate,  under  which  the  value  is  declared 
by  the  sender,  is  5  per  cent,  on  the  declared  value  over  and 
above  the  ordinary  rate.      The  value  of  the  dog,  it  was 
deponed  in  Cornet,  was  £15.     In  the  parcel  office  at  Eklin- 
hurgh,  the  dog  either  slipped  its  collar  or  was  stolen.     For 
the  pursuer  it  was  contended  that  the  risk  note  only  covered 
loss  or  damage  by  accident,  and  not  negligence  or  fault  of 
the  Company  or  their  servants,  and  that  at  common  law 
the  Company  were  bound  to  restore  to  pursuer  either  his 
dog  or  the  value  of  it.    If  the  law  were  otherwise,  Railway 
Companies  might  trade  in  fancy  dogs  at  a  large  profit.    The 
Sheriff-Substitute  (Robertson)  said  it  would  be  a  dangerous 
doctrine  to  lay  down  that  a  valuable  dog  could  be  stolen 
from  the  custody  of  the  Company,  and  the  Company  get  off 
by  paying  only  £2.     Decree  for  £10,  and  expenses. 

For  pursuer — Mr.  J.  C.  Andebson,  Forfar.     For  defendere— Mr.  W. 
GoBDON,  Forfar. 


SHERIFF  COURT  OF  LANARKSHIRE. 

James  Gentle  and  Others,  Picrmiers;  William  Stevenson,     No.  68. 

Defender,  la»a>eihib». 

Landlord  and  Tenant — Damages — Intecure  Gable — Culpa, —     s&veiiaon.*'' 
Where  a  landlord  is  put  on  his  guard  as  to  the  insecure 
condition  of  a  gahle  belonging  to  him,  and  does  not  have 
it  repaired,  he  will  be  liable  in  damages  to  any  tenant 
injured  by  its  fall. 

The  leading  pursuer  in  this  action,  James  Gentle,  mason, 
was  tenant  of  a  small  house,  rented  at  9s.  8d.  per  month,  in 
a  tenement  of  houses  in  Braehead  Street,  Glasgow,  and  he 
sued  the  proprietor,  William  Stevenson,  builder,  for  £200 
damages  in  respect  of  injuries  sustained  by  himself  and  his 
family  through  the  gable  of  the  tenement  being  blown  in 
(luring  a  storm  of  wind  early  on  the  morning  of  12th 
December,   1883.     The   defender  pleaded  that,  a&suming 
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LAHAlKSHIftl. 

Gentle,  ftc.  v. 
StetreiiBon. 


Oct  18,  1884. 
Sheiiir  Lixs. 


there  were  defects  in  the  building,  as  alleged  by  the  pur- 
suer, they  were  latent  and  unknown  to  him,  and  he  was 
not  responsible  for  any  loss  thence  arising.  The  Sheriff- 
Substitute  (Lees)  found  for  the  pursuer,  and  assessed  the 
damages  at  £35.  The  following  Interlocutor  and  Note 
explain  the  case: — 

Glasgow,  ISth  October^  1884. — The  Sheriff-Substitute  having 
considered  the  cause,  Finds  that  at  12th  December,  1883,  the 
pursuers  were  tenants  and  occupants  of  a  house  of  one  room  in 
the  tenement  of  buildings  No.  85  Braehead  Street^  Rutherglen 
Road,  Glasgow,  of  which  the  defender  became  proprietor  in 
February  previous :  Finds  that  between  one  and  two  o'clock  on 
the  morning  of  said  12th  December  the  gable  wall  of  said  tene- 
ment was  blown  in,  whereby  the  pursuers  and  their  children  were 
injured,  and  their  furniture  damaged  or  destroyed  :  Finds  that 
the  fall  of  the  gable  was  due  to  the  insecurity  of  its  construction : 
Finds  that  the  defender  was  put  on  his  guard  as  to  said  insecurity, 
but  neglected  to  take  any  precautions  to  have  the  gable  made 
secure :  Finds,  in  these  circumstances,  as  matter  of  law,  that  he 
is  liable  in  reparation  to  the  pursuers  for  the  injimes  they  have 
received  and  the  loss  they  have  sustained :  Assesses  such  repara- 
tion at  the  sum  of  £35  :  Decerns  against  the  defender  for  payment 
thereof  to  the  pursuers,  with  the  legal  interest  thereon  from  the 
date  hereof  till  payment :  Finds  him  liable  to  the  pursuers  in 
their  expenses,  &q.  J.  M.  Less. 

Note. — The  important  question  here  is — Is  the  defender  bound 
to  compensate  the  pursuers  for  the  loss  and  injury  they  sustained 
by  the  fall  of  the  gable  ?  They  contend  that  it  is  sufficient  to 
show  that  it  was  his  property  that  caused  the  injury ;  but  I  am 
of  opinion  that  this  proposition  is  not  sound  in  law.  Liability 
does  not,  I  think,  arise  merely  ex  dominio.  There  must  be  more ; 
there  must  be  fault.  I  have  examined  a  large  niunber  of  Fnglish 
and  Scotch  cases  in  regard  to  the  matter,  an.d  it  perhaps  must  be 
conceded  that  in  many  of  them  there  are  dicta  which  countenance 
to  some  extent  the  view  for  which  the  pursuers  contend.  For 
example,  the  case  of  Cleghom  v.  Taylor^  27th  Feb.,  1856,  18  D. 
664,  may  be  referred  to.  But  I  am  satisfied  that,  dealing  with 
the  matter  as  a  question  of  principle,  the  soimder  view  of  the  law 
is  to  be  found  in  the  cases  of  Kennedy  v.  Campbell^  25th  Nov., 
1864,  3  M.  121,  and  Moffat  v.  Park,  16th  Oct.,  1877,  5  R  13,  in 
which  it  is  distinctly  laid  down  that  a  proprietor  is  not  responsible 
for  injury  caused  by  the  insecure  or  defective  condition  of  his 
property  unless  there  is  some  culpa  on  his  part. 

The  question  then  arises — was  there  fault  here  on  the  part  of 
the  defender?  That  fault  would  consist  in  an  insecure  or 
defective  condition  of  his  premises  of  which  he  knew,  or  should 
with  ordinary  care  have  known.  There  is,  undoubtedly,  a  large 
amount  of  evidence  to  show  that  the  building  was  in  an  unsafe 
condition.  So  far,  however,  as  this  evidence  consists  of  the  state- 
ments of  the  pursuers  and  other  tenants,  it  must  be  received  with 
caution.  Their  statements  were  in  most  cases  given  with  marked 
animus;  all  of  them  are  interested  in  the  pursuers'  success,  as 
inviting  claims  by  them  also ;  and,  though  they  are  all  ready  to 
swear  positively  as  to  the  insecure  and  uncomfortable  condition  of 
their  houses,  not  one  of  them  had  left  the  building,  and  th^ 
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periods  of  tenancy  range  from  six  months  to  five  years.  The  case 
of  the  male  pursuer  is  perhaps  the  strongest  of  all,  for  he  is  a 
mason  to  trade,  and  should  have  known  whether  the  building  was 
safe  or  not. 

On  the  other  hand,  it  is  plain  beyond  dispute  that  the  fabric 
was  flimsy,  ill-built  and  ill  secured.  As  regards  the  tying  of  the 
gable  to  the  front  and  back  walls  there  is  much  contradiction  in 
the  evidence,  but  to  my  mind  the  preponderance  of  trustworthy 
evidence  is  strongly  in  favour  of  the  view  that  the  tying  had  been 
scamped.  The  mortar  was  of  the  poorest  description.  The  skews 
were  open,  and  the  wall  in  question  was  rent  almost  throughout 
It  is  not  denied  that  it  was  not  built  with  strength  adequate  to 
act  as  an  end  wall.  It  was  not  thick  enough  for  the  purpose,  and 
was  not  intended  for  the  purpose,  but  only  as  a  mean  gable.  Till, 
however,  an  adjoining  tenement  was  constructed  it  had  to  act  as 
an  end  gable;  and  considering  that  it  had  done  so  for  seven 
years  and  was  in  a  very  exposed  situation,  its  condition  invited 
care.  It  is  no  doubt  true  that  the  storm  to  whose  violence  it 
succumbed  was  one  of  great,  though  not  unprecedented,  severity. 
Had  there  been  doubt  as  to  the  condition  of  the  wall,  much  allow- 
ance, I  think,  would  require  to  have  been  made  in  respect  of  this 
storm  before  holding  the  defective  condition  proved.  But  where 
the  insecure  character  of  the  wall  is  plainly  proved,  as  I  think  it 
is,  it  is  vain  to  plead  the  severity  of  the  storm.  See  Heid  v. 
Baird,  13th  Dec,  1876,  4  R.  234. 

But,  in  the  last  place,  is  it  shown  that  the  defender  is  at  fault 
in  regard  to  this  insecure  condition  of  his  building?  On  this 
point  I  cannot  say  I  have  any  doubt.  He  was  there  frequently, 
and  with  ordinary  care  could  not  have  failed  to  be  put  on  his 
guard  ajs  to  the  state  of  his  building.  Further,  the  projecting 
building  at  the  back  of  the  tenements,  for  the  closets,  is  rent 
away  from  the  back  wall  to  the  extent  of  one  or  one  and  a-half 
inches,  and  is  apparently  held  only  by  the  flooring.  But,  more 
than  that,  the  former  sub-factor  states  that  he  several  times 
warned  the  defender  of  the  dangerous  condition  of  the  building, 
but  that  he  just  laughed.  Several  of  the  tenants,  too,  say  that 
they  also  made  complaints,  but  with  no  better  success.  In  these 
circumstances,  it  seems  to  me  difficult  to  maintain  that  the 
defender  was  not  sufficiently  put  on  his  guard  as  to  the  state  of 
his  building.  If  so,  having  failed  to  take  proper  precautions  for 
the  safety  of  his  tenants,  he  is  in  fault,  and  must  compensate  them 
for  the  loss  they  have  suffered  and  the  injuries  they  have  sustained. 
The  necessary  compensation  I  estimate  at  £35.  J.  M.  L. 

The  defender  appealed  to  the  Sheriff-Principal  (Clark), 
who,  of  this  date,  adhered,  with  the  following  Note : — 

There  is  no  evidence  to  show  that  this  was  a  damnum  fatale. 
It  is  very  plain  that,  if  the  gable  had  been  put  into  a  proper  state, 
there  is  no  reason  to  believe  that  it  would  have  yielded  to  the  gale. 
Fault,  I  think,  is  brought  home  to  the  defender,  inasmuch  as  he 
was  several  times  warned  of  the  dangerous  state  of  the  gable,  and 
yet  did  nothing  to  put  it  into  a  proper  state  of  repair. 

F.  W.  C. 

For  pnraaerB — Mr.  James  Macdonald  (for  Mr.  Kobebt  Stewabt^, 
Glaagow.  For  defender— Mr.  Maokimi^ok  (Amdbbson  &  Maokinnon), 
Gla^w. 


Lavakkshiei. 

Gentle,  &c  v. 
Sterenson 

Oct  18,1984. 

Sheriff  Luu. 


Feb.  27. 1885. 
Sheriff  Claks. 
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No.  69. 

liAKARKSHISS. 

Walker,  &c.  c. 
Wilson. 


March  4,  18^. 
Sheriff  Bi  an  ». 


Walker  and  Others,  Pursuers ;  Agnes  Wilson,  Defender. 

Donation — Mortis  Cau$a  Donation — Husband  and  Wife. — A 
deposit  in  a  Savings  Bank  in  the  names  of  a  husband 
and  wife,  "to  be  acted  vipon  by  either  party,"  and  a 
deposit  receipt  in  another  bank  "  to  be  drawn  by  them, 
"or  either,  or  survivor,"  held  to  be  donations  nwrtis 
causa  by  the  husband  to  the  wife. 

The  facts  appear  from  the  following  Interlocutor  and 
Note : — 

Hamilton,  ith  Marcli^  1885.  —  Having  heard  parties^  pro- 
curators and  made  avizandum  :  Finds  (1)  that  this  is  an  action  of 
accounting  by  the  granddaughters  and  executrices  of  the  deceased 
William  Wilson,  lalx)urer,  Wishaw,  against  his  widow;  (2)  that 
in  1859  William  Wilson  opened  a  Savings  Bank  account  with  the 
Carluke  Savings  Bank  in  his  own  name,  but  on  30th  November, 
1861,  closed  that  account ;  that  on  7th  October,  1865,  he 
re-opened  it,  and  caused  to  be  added  to  the  heading  of  the  lxK)k 
"  and  Agnes  Waddell  (the  defender),  to  be  acted  upon  by  either 
"  party  " ;  that  from  said  date  imtil  his  death  he  deposited  sums 
in  said  account,  and  withdrew  no  sums  from  it ;  (3)  that  in 
February,  1879,  he  lodged  on  deposit  receipt  with  the  British 
Linen  Company's  Bank  in  Wishaw  <£23  3s.  lOd.  in  the  joint  names 
of  himself  and  the  defender  "  to  be  drawn  by  them,  or  either,  or 
"survivor;"  that  the  receipt  was  several  times  drawn  and  re- 
deposited  with  increased  sums  and  in  the  same  terms,  and  that 
the  defender,  ajs  well  as  Wilson,  occasionally  came  to  the  bank 
when  the  receipts  were  dra^ii  and  re-deposited ;  (4)  that  subse- 
quent to  Wilson's  death,  the  defender  withdrew  the  sum  in  the 
Carluke  Bank,  being,  wnth  interest,  £191  17s  8d.,  and  the  sum  in 
the  British  Linen  Bank,  being  X86  with  interest,  and  has  retained 
said  sums ;  (5)  that  it  is  proved  said  sums  were  a  mortis  cavsa 
donation  by  Wilson  to  the  defender ;  (6)  that  the  only  other  pro- 
perty left  by  Wilson  was  his  household  furniture,  worth  £9  Is. : 
Finds  the  defender  liable  to  the  pursuers  in  the  sum  of  £4  lOs. 
6d.,  being  one  half  of  said  simi  of  £9  Is.,  and  quoad  ultra 
assoilzies  her  from  the  conclusions  of  the  action :  Finds  her 
entitled  to  expenses,  «kc.  J.  B.  L.  Birnie. 

Note. — The  question  in  this  case  is  if  the  sums  in  the  two  banks 
were  a  donation  to  the  defender,  and  the  law  is  clear.  There  was 
no  legacy,  for  a  legacy  cannot  be  left  by  a  bank  book  or  deposit 
receipt  {Cuthill  v.  Bums,  1862,  24  D.  849 ;  Watts'  Trustees  v. 
Madcemi4f,  1869,  7  Macph.  930;  MiUer  v.  Miller,  1874,  1  R  107.) 
There  was  no  donation  inter  vivos  for  there  was  no  delivery 
(Crosbie's  Trustees  v.  Wright,  1880,  7  R.  832).  But  there  may  or 
may  not  have  been  a  donation  mortis  causa  (Crosbie's  Trustees  v. 
Wright,  supra;  Jamieson  v.  M'Leod,  1880,  7  K  1131).  In  Morris  v. 
Riddock,  1867,  5  Macph.  1036,  it  was  held  that  a  mortis  causa 
donation  required  delivery,  and  to  have  been  made  in  the  near 
prospect  of  death ;  but  that  law  has  been  gradually  encroached 
upon,  and  in  a  recent  case  {Blyth  v.  Curie,  2()th  Feb.,  1886)  it  was 
held  in  tenns  that  such  a  donation  does  not  require  delivery,  or 
to  have  been  made  in  the  near  prospect  of  death. 

It  seems  to  me,  in  the  circumstances  of  the  present  case,  that 
donation  is  proved.     The  proof  lies  on  the  defender,  and  her  own 
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evidence,  although  distinct  and  corroborated  to  a  slight  extent  by  La»a»mhi»i. 
what  her  husband  Wilson  said  to  her  brother-in-law,  would  be  ^•^^jtoi!!;' *'* 
JDHufficient,  but  as  it  is  rendered  probable  by  the  circumstances 
it  becomes  sufficient  (Crosbie^s  Trustees  v.  Wright,  supra). 

The  circumstances  are  these — Wilson  and  the  defender  had  been 
married  for  more  than  50  years.  They  had  no  family.  Wilson 
had  been  previously  married,  and  had  one  daughter,  the  mother 
of  the  pursuers,  but  she  died  about  20  years  ago,  and  there  is  no 
erideuce  that  he  took  any  special  interest  in,  or  intended  to  benefit 
the  pursuers.  The  deposits  in  the  banks  were,  with  the  exception 
of  the  furniture,  his  whole  property ;  and  while  it  can  be  said 
that  one-half  of  the  capital  may  turn  out  sufficient  to  support  the 
defender  during  the  remainder  of  her  life, — she  heing  between  73 
and  74  years  of  age, — ^the  whole  is  not  an  excessive  sum,  and  no 
reason  has  been  suggested  why  the  money  was  placed  in  her  name, 
except  that  it  was  to  belong  to  her  if  she  survived. 

The  case  is  peculiar  in  so  far  as  the  Carluke  book  makes  no  men- 
tion of  survivance,  and  I  was  not  referred  to  any  authority  where 
donation  has  been  held  proved  in  which  the  document  did  not 
refer  to  survivance.  But  it  is  a  question  of  intention,  and  the  one 
deposit  throws  light  upon  the  other.  There  is  no  retison  apparent 
why  Wilson  should  have  intended  the  defender  to  get  the  whole  of 
the  Wishaw  deposit,  and  only  one-half  of  the  Carluke ;  and  Mr. 
Forrest,  although  he  never  heard  his  father,  the  former  agent  of 
the  bank,  explaining  to  Wilson,  has  heard  him  explaining  to  others 
that  a  heading  similar  to  what  was  placed  on  the  Carluke  book 
would  secure  the  money  to  the  survivor. 

The  case  cannot  be  said  to  be  free  from  doubt,  but,  having  in 
view  that  the  parole  evidence  is  thus  supported,  it  seems  to  me, 
consistently  with  previous  decisions,  proved. 

It  is  not  improbable  Wilson  thought  the  defender  would  get  the 
furniture  also,  but  this  is  net  proved,  and  the  defender  does  not 
raise  the  point.  J.  B.  L.  B. 

For  parsuera— J.  &  W.  A.  Dtkss,  Hamilton.      For  defender — Mr.  J. 
LooAH,  Wishaw. 


No.  70. 
Laraeuhibk. 


Brown  v. 
Robertson. 


Charles  Brown,  Pursuer;  David  Robertson,  Defender. 

Debts  Recovery  Act — Expenses. — A  claim,  which  could  com- 
petently have  been  brought  in  the  Debts  Recovery  Court, 
having  been  brought  in  the  Ordinary  Court,  held  that 
only  the  expenses  allowed  by  the  Debts  Recovery  Act 
should  be  given. 

This  was  an  action  for  a  plasterer  s  account,  amounting 
to  £16  Is.  3d.,  which  was  brought  in  the  Ordinary  Court 
at  Hamilton.  The  merits  of  the  case  were  of  no  public 
interest.     The  defender  pleaded,  inter  alia,  "2.  The  case 

**  l)eing  one  which  ought  to  have  been  brought  in  the  Debts 
"  Recovery  Court,  the  defender  ought  not  to  be  found  liable 
"  in  more  than  the  expenses  allowed  by  that  Act." 

In  deciding  the  case,  after  a  proof,  the  Sheriff-Substitute         

(Bibnie),  by  Interlocutor  dated  6th  January,  1885,  says —  sheriff  Bi»»ia. 
"  It  seems  to  me  that,  having  in  view  the  case  of  Walkers 
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LAHAM8HIE1.  u^  HogQau,  17th  July,  1884,  11  R.  1101,  <^>  the  pursuer  can 
^bSw     "  only  obtain  Debts  Recovery  expensas." 

MuThiT,  1886.       The  pursuer  appealed  on  the  question  of  expenses,  but 
sheriffCLAEK.  the  Sheriff-Principal  (Clark)  of  this  date  adhered. 

For  pursaer— Wm.   Bbown   &  Co.,  HamiltoQ.      For   defender— Ca.r- 
BUTHBBS  &  GSMMILL,  Glasgow. 


No.  71. 

Lakabkshiul 

Morrison  v. 

The  DistiUeries 

Co. 


Malcolm  Morrison,  Pursuer;  The  Distilleries 
Company  (Limited),  Defenders. 

Process — Amend^nent  of  Petition — Mistake  in  Name  oj  Pursuer 
— Expenses. — Held  that  a  mistake  in  the  name  of  a  pur- 
suer  may  be  amended  on  payment  of  a  certain  sum  of 
expenses  to  be  fixed  by  the  Court. 

The  pursuer  in  this  case  was  in  the  petition  called  "James" 

Morrison,  instead  of  "Malcolm"  Morrison.     The  mistake 

was  discovered  after  defences  had  been  lodged,  and  the 

pursuer  lodged  a  minute,  asking  leave  to  make  the  neces- 
sary amendment.    The  Sheriff-Substitute  (Guthrie)  allowed 


(1)  In  this  case,  which  was  an  action  brought  in  the  Court  of  Session  for 
an  account  of  £37  13s.  4d.,  the  Lord  President  said — It  was  certainly  quite 
competent  for  the  Lord  Ordinary,  in  disposing  of  this  case,  to  have  allowed 
the  pursuers  their  expenses  only  to  the  extent  to  which  they  could  have 
been  recovered  in  the  Debts  Recovery  Court  But  as  it  is,  his  Lordship  has 
awarded  them  the  full  costs  of  procedure  in  this  Court.  He  )ias  done  so  in 
the  exercise  of  his  discretion,  and  I  am  not  disposed  to  interfere  with  him 
in  the  exercise  of  that  discretion.  I  do  not  say  that  I  would  refuse  to 
interfere  in  every  case,  but  I  do  not  think  that  a  sufficient  case  has  been 
made  out  here.  ...  I  do  not  think  that  this  case  will  form  a  precedent, 
and  I  am  not  by  any  means  disposed  to  encourage  the  view  that  expenses 
will,  as  a  general  rule,  be  granted  in  full  in  this  Court,  where  the  acUon 
would  originally  have  been  more  properly  brought  under  the  Debts  Recoveiy 
Act. 

Lord  Mure  said — The  Debts  Recovery  Act  gives  a  discretion  to  this  Court 
in  regard  to  expenses,  if  the  Court  thinks  that  the  action  would  more  properly 
have  been  brought  under  that  Act,  just  in  the  same  way  as  the  Sheriff  had 
power,  under  section  36  of  the  Small-Debt  Act,  to  allow  only  the  expenses  of 
a  summary  proceeding  where  the  debt  was  under  a  certain  amount. 

Lord  Shand  said — The  Debts  Recovery  Act,  section  5,  incorporates  the 
36th  section  of  the  Small-Debt  Act,  with  the  result  that  it  is  in  substance 
enacted  by  the  Debts  Recovery  Act  that  in  all  causes  and  prosecutions 
wherein  the  debt,  demand,  or  penalty  shall  not  exceed  the  value  of  £50, 
exclusive  of  expenses  and  dues  of  extract,  which  shall  in  future  be  brought 
or  carried  on  before  any  Court  not  according  to  the  summary  form  herein 
provided,  it  shall  be  lawful  for  the  judge  in  such  Court  notwithstanding  to 
allow  no  other  or  higher  fees  or  expenses  to  be  taken  or  paid  than  those 
above  mentioned.  Taking  that  as  the  general  provision  of  the  statute,  it  is 
clear  that  the  Legislature  intended  that  in  certain  cases  which  might  be 
brought  in  the  Court  of  Session  or  in  the  Ordinary  Sheriff  Court,  full 
expenses  should  not  be  allowed  if  the  case  should  have  been  brought  under 
the  Debts  Recovery  Actw  I  will  go  even  further,  and  say  that  in  the 
general  case,  where  the  action  is  proper  to  the  Debts  Recovery  Court,  the 
intention  of  the  Legislature  was  that  a  higher  rate  of  expenses  should  not 
be  allowed  than  that  fixed  by  the  statute.  This  is  a  matter,  however,  which 
must  be  very  much  in  the  discretion  of  the  judge.  There  might  be  cases 
which  raised  difficult  points  of  law,  or  where  foreigners  requir^  to  be  con- 
vened, and  which,  therefore,  the  pursuer  might  be  entitled  to  bring  in  the 
Ordinary  Sheriff  Court,  or  even  in  the  (>)urt  of  Session.  But,  in  the 
absence  of  any  specialties,  the  general  rule  is  that  the  pursuer  is  limited  to 
the  expenses  aUowed  by  the  Debts  Recovery  Act,  althoogh  the  conduct  of 
the  defender  may  make  a  difference. 
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the  amendment,  on  payment  of  £1  of  expenses,  adding  the  i^^^^^"***- 

following  Note :—  ThS  wSitee. 

The  amendment  to  be  allowed  here  is  of  a  very  unusual  nature.         — - 
Biit  it  seems  competent,  and  if  competent,  then  it  is  necessary  to         — ! 

allow  it.     There  is  no  dispute  as  to  the  identity  of  the  pursuer,  sheriff  qutheik. 
Although  the  circumstances  in  which  the  error  occurred  were 
explained,  and  the  defender  has  not  been  put  to  disadvantage,  it 
would  be  a  bad  precedent  to  omit  a  finding  as  to  expenses. 

The  record  was  then  closed,  and  a  proof  allowed. 

For  poTBuer — Mr.  Angus  Campbell,  Glasgow.    For  defenders — ^Mr.  U. 
P.  Allah,  Glasgow. 


No.  72. 

LASAKKSBiai. 


Fleming  V. 
Johnstone. 


Peter  Fleming,  Pwr»aer;  William  Johnstoke,  Jun., 

Defender. 

Sale  of  Land — Crop. — A  buyer's  liability  for  expense  of  grass 
seeds  sown  with  the  last  crop  before  his  Martinmas  entry 
depends  on  the  intention  of  the  parties,  as  shown  in  the 
contract  of  sale.  Circumstances  in  which  it  was  held  that 
the  buyer  was  not  bound  to  pay  for  the  grass  seeds  sown 
with  the  last  crop  before  the  Martinmas  entry. 

This  was  an  action  at  the  instance  of  the  judicial  factor 

on  the  estate  of  the  deceased  Thomas  Duncan  of  Kinkell, 

and  others,  in  the  C!ounty  of  Fife,  against  Mr.  William 

Johnstone,  jun.,  corn-factor,  Glasgow,  who  had  purchased 

from  the   pursuer    the    lands    of  Allanhill,  part  of  Mr. 

Duncan  s  estate,  for  £23  18s.  3d.,  being  the  price  of  the  grass 

seeds  sown  by  the  pursuer  on  the  said  lands  along  with  the 

seeds  for  the  grain  crop  of  1883,  and  the  crop  from  which 

seeds,  the  pursuer  averred,  had  been  reaped  or  pastured  by 
the  defender.  The  purchase  of  the  lands  was  made  by  the 
defender  in  December,  1883,  with  entry  as  at  Martinmas  of 
that  year,  and  the  articles  of  roup  made  certain  exceptions 
with  i-egard  to  the  seeds  of  the  grain  crop  and  the  turnip 
crop,  but  no  reference  was  made  to  the  grass  crop.  The 
pursuer  maintained,  however,  that  the  grass  crop,  being  an 
industrial  crop,  and  therefore  moveable,  it  was  not  paid  for 
along  with  the  price  of  the  lands,  and  the  defender  was 
bound  to  pay  for  the  seeds  which  produced  it.  The  Sheriff- 
Substitute  (Guthrie)  issued  the  following  Interlocutor  and 
Note: — 

(iLASOOW,  4th  March,  1885. — Having  heard  parties'  procurators:    March  4.  i885. 
Finds  that  the  pursuer  has  not  set  forth  facts  and  circumstances  sheriff  outhw*. 
relevant  and  sufficient   to   sustain   the   prayer  of  his   petition : 
Therefore  dismisses  the  same,  and  Decerns :    Finds  the  defender 
entitled  to  expenses.  W.  Guthrie. 

Note. — This  case  has  been  argued  \vith  much  care  and  ability, 
Jind  I  have  found  it  to  be  attended  with  some  difficulty.  I  do  not 
think  that  it  is  precisely  ruled  by  the  decisions  in  Keith  v.  Logte^s 
Hfirs,  1825,  4  S.  267,  and  Lyall  v.  Cooper,  1832,  11  S.  96,  which 
were  appealed  to  by  the  pursuer  as  showing  the  general  rule  that 
artificial  grasses  sown  with  the  tenant's  last  crop  are  to  be  dealt 
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Lasabmhibe.  ^4th  as  industrial  crops,  and  to  be  reaped  by  the  outgoing  tenant, 
Johnito/'  ^^^^^  after  the  conventional  term  of  his  lease  has  passed.  Neither 
- —  .  is  it  clearlj  within  the  case  of  Mars/utll  v.  Walk^ry  1869,  7 
—  '  Macph.  833,  not  cited  at  the  debate,  which  carries  the  principle 
uiHBiB.  ^^  ^j^^  earlier  decisions  somewhat  further.  All  these  are  cases 
between  outgoing  and  incoming  tenants,  or,  in  the  last  instance, 
between  a  landlord  in  occupation  and  his  incoming  tenant,  the 
landlord  in  this  case  being  held  to  have  the  same  rights  as  an  out- 
going tenant.  All  of  them  refer,  moreover,  to  a  Whitsunday 
entry,  and  looking  to  the  view  of  the  judges  in  Lyall  v.  Cooper 
that  the  matter  rests  upon  the  implied  intention  of  the  parties  to 
the  contract,  it  may  be  argued  that  one  cannot  draw  the  same 
inferences  as  to  intention  where  the  entry  is  at  Martinmas,  and  the 
question  arises  between  a  seller  and  a  buyer  of  the  land,  not 
between  outgoing  and  incoming  tenants.  There  is  a  more  recent 
Ciise  in  the  Second  Division,  Sinison  v.  Carnegie,  1870,  8  Macph. 
811,  which  was  not  cited  to  me,  but  which  goes  further  than 
any  of  the  preceding  cases  in  the  application  of  the  modem  rule 
introduced  by  Keith  v.  Logie^s  Heirs  and  Lyall  v.  Cooper,  It  was 
there  held  that  an  incoming  tenant  entering  at  Martinmas  is  liable 
for  the  expense  of  grass  seeds  sown  by  a  previous  tenant  or  land- 
lord along  with  his  last  crop.  There  (in  Marshall  v.  Walker),  as 
here,  the  claim  was  for  reimbursement  of  expenditure,  and  the  cir- 
cumstances were  (in  Sinison  v.  Carnegie)  very  like  those  of  the 
present  case,  with  the  single  exception  that  the  defender  was  not  a 
buyer  but  an  incoming  tenant.  The  question,  what  was  the  inten- 
tion of  the  parties  in  their  contract,  seems,  however,  to  have  entered 
much  into  the  decision  of  that  case  (see  per  Lord  Neaves),  and  I 
think  that  it  is  upon  that  footing  that  this  case  also  must  be 
determined. 

So  dealing  with  the  case,  I  have  come  to  be  of  opinion  that  there 
is  no  room  under  the  contract  of  sale  for  the  pursuer's  claim.  In 
questions  between  seller  and  purchaser — as  to  which  there  are  few 
cases  in  our  law — there  is,  it  seems  to  me,  a  stronger  presumption 
than  in  cases  between  landlord  and  tenant  that  the  buyer  gets  the 
subject  as  it  stands.  No  doubt,  the  presumption  is  not  a  strong 
one  so  far  as  cmps  are  concerned,  if  it  exists  at  all,  and  I  should  Ikj 
sorry  to  lay  much  stress  on  it  as  a  ground  of  judgment  after  the 
two  recent  cases  cited.  But  in  this  case  it  derives  additional  force 
from  the  fact  that  the  articles  of  roup  explicitly  provide  for  the 
rights  of  parties  in  regard  to  the  occupation  of  the  premises  in 
three  particulars  analogous  to  the  point  involved  in  the  piu^uef  s 
claim,  and  irresistibly  suggest  that  if  there  had  l)een  any  intention 
to  require  compensation  for  the  grass  seeds,  the  pursuer  would 
have  expressed  it.  These  particulars  are  (1)  that  the  defender, 
whose  entry  is  to  be  as  at  Martinmas,  is  to  pay  for  the  expense  of 
putting  the  wheat  crop  in  the  ground,  and  the  expense  of  tliat  is 
assessed ;  (2)  that  the  defender  is  to  take  over  the  servants  on  the 
ground,  with  whom  the  pursuer  had  entered  into  contracts  for  the 
current  year ;  and  (3)  that  the  pursuer  should  have  right  to  the 
turnip  crop  and  the  cattle  courts,  after  the  defender's  entry,  and 
until  that  crop  had  been  consumed,  imder  a  contract  which  he  had 
made  with  a  grazier  or  butcher.  Now,  it  is  true  that  the  maxim 
expressum  facit  cessare  factum  is  not  of  universal  application,  and 
I  think  it  would  not  apply  here  if  it  could  be  said  that  the  pursuers 
claim  rests  on  a  rule  of  law  or  of  general  usage.    But  the  authorities 
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referred  to  seem  to  show  that  it  has  not  that  biisis,  but,  resting  on  I'A.xarkshirb. 
m  equitable  constniction  of  a  contract,  is  excluded  by  any  tenns     J^hngSne. 
in  that  conti-act  wliich  are  sufficient,  on  a  fair  construction  of  it  as    jn^„j77igg6 
a  whole,  to  exclude  the  claim  for  recompense.     I  therefore  hold,  -—^ 

though  not  without  hesitation,  that  the  pursuer's  claim  is  not  con- 
sistent ^ith  the  contract  of  sale  of  the  lands,  and  dismiss  his  action 
liA  irrelevant 

An  argument  may  be  suggested  m  favour  of  the  defender  upon  the 
maxim  that  one  cannot  derogate  from  his  owii  grant.  But  I  think 
that  the  question  here  is  rather,  what  is  the  grant  1  and  I  do  not 
think  that  the  aid  of  that  maxim  can  be  well  invoked.        W.  G. 

This  judgment  was  acquiesced  in. 

For  poisuer — Mr.  R.  Bbown  (Bbown  ic  Febouson),  Glasgow.  For 
defender— Mr.  FsASCB  (Bannattne,  Kibkwood,  M' Jaknbt  &  France), 

Glasgow. 


Alexander  Houston,  Pwrsuer;  John  Glen,  Defender.       No.  73. 

Lakarkshiks. 

Expenses — Fees  of  Sdentijic  Witnesses, — Principles  on  which  J|^,^g^,~  q^^^ 
accounts  of  skilled  and  scientific  witnesses  should  be  taxed. 

On  the  account  of  pursuer's  expenses,  amounting  to 
£290  18s.  3cL,  being  lodged  in  this  case  {mde  p.  73,  Sh.  C. 
Reports),  the  Auditor  of  Court  (Mr.  P.  T.  Young)  taxed  off 
£56  7s.  6d.,  leaving  £234  10s.  9d.,  in  accordance  with  the 
opinions  expressed  by  him  in  the  following  Report : — 

Under  the  remit  by  the  Court,  I  have  examined  the  foregoing  Marcius,  i885. 
account  in  presence  of  the  agents  for  both  parties,  and  having  Mr.p.T.  yodso. 
heard  them  thereon  and  examined  the  process,  I  am  of  opinion, 
with  reference  to  the  views  and  for  the  reasons  stated  in  the  sub- 
joined note,  that  the  same,  which  amounts  in  all  to  £290  18s.  3d., 
should  be  taxed  as  against  the  defender  at  the  sum  of  £234  lOs.  9d. 

P.  T.  Young. 

Note. — As  the  account  here  for  a  Sheriff  Court  process  is  of  con- 
Biderable  magnitude,  being  no  less  than  £290  odds,  in  order  to 
make  the  parties  and  the  Coiut  aware  of  the  principles  adopted  in 
the  audit,  I  have  classified  the  same  into  three  separate  branches, 
viz.,  (1)  that  portion  of  it  incurred  to  the  Law  Agents  for  the 
proper  Court  expenses ;  (2)  the  portions  of  it  for  the  sums  paid 
or  payable  to  the  ordinary  or  unskilled  witnesses  examined  for  the 
pursuer;  and  (3)  the  accounts  charged  by  the  skilled  or  scientific 
witnesses,  and  Professor  Dittmar,  of  the  Andersonian  University,  to 
whom  the  process  was  remitted  by  the  Court  to  report  when  or 
whether  the  alterations  and  improvements  adopted  by  the  defender 
at  his  print  works  to  prevent  the  pollution  of  the  water  arc 
effectual  for  that  purpose. 

1.  In  regard  to  the  Law  Agents'  expenses — which,  as  charged, 
amount  to  £89  13s.  3d. — viewing  the  case,  which  is  one  for  inter- 
dict (but  involving  no  pecuniary  amount  whatever),  as  one  of 
considerable  importance  to  both  parties,  1  have,  of  course,  adopted 
the  second  or  higher  scale  allowed  by  the  table  of  fees ;  and  seeing 
a  very  long  proof  was  led  for  the  parties,  as  shown  by  the  printed 
copy  in  process  (the  printing  of  which  alone  cost  £17  14s.),  I  have 
allowed  two  full  or  the  highest  debate  fees  allowed  by  the  tiible  for 
debuting  the  cause,  once  before  the  Sheriff-Substitute  and  once  before 
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Larabkbhiee.  ^hy  Sheriff-Principal,  and  for  the  other  debates  or  discussions  that 

Houuton  P.  Glen,  took  placc  one-half  of  these  debate  fees,  or  £1  10s.  each,  which  1 

March  18,  im.   think  fair.     For  the  visits  to  Caldercruix  to  inspect  the  works  and 

Mr.  p.  T.  Youxo.  precognoscing  the  witnesses,  I  have  allowed  such  sums  as  appeared 

reasonable,  keeping  in  view   the  distance   and  time   neoessanly 

occupied,  and  the  fees  usually  allowed  in  other  cases  for  similar 

work.     From  the  whole  fees  charged,  the  simi  of  £9  19s.  6d.  has 

been  taxed  off,  leaving  £79  13s.  9d.  as  incurred  to  the  law  agents, 

which,   in  my  opinion,  for  such  a  case,  is  not  an  unreasonable 

amount ;  and  in  regard  to  this  portion  of  the  expenses,  I  may  state 

that  I  had  little  difhculty  in  dealing  with  it  after  hearing  the 

parties  upon  the  account. 

2.  In  regard  to  the  sums  charged  for  the  ordinary  or  unskilled 
witnesses  examined  in  the  cause,  which,  as  chaiged,  amount  to 
JB19  17s.  6d.,  these  have  been  dealt  with  in  the  way  laid  down  by 
the  table  of  fees  for  witnesses.  No.  11,  keeping  in  view  the  status 
of  the  witnesses,  the  distance  they  had  to  travel,  and  railway  fares; 
and  the  amount  allowed  is  £14  8s.  6d  in  all,  £5  9s.  having  been 
taxed  off  the  sums  charged  on  this  head. 

3.  Accounts  charged  by  the  two  scientific  witnesses  and 
Professor  Dittmar.  By  the  table  of  fees  as  regards  professional  and 
scientific  witnesses,  No.  11,  it  is  enacted — "In  cases  where  it  is 
"  foimd  necessary  to  employ  professional  or  scientific  witnesses, 
"  such  as  physicians,  surgeons,  chemists,  &c.,  to  make  investiga- 
"  tions  previous  to  a  proof  or  trial,  in  order  to  qualify  them  to  give 
"evidence  thereat,  such  additional  charges  for  the  trouble  and 
"  expenses  of  such  persons  shall  be  allowed  as  may  be  considered 
"  fair  and  reasonable,  provided  that  the  Sheriff  shall,  on  a  motion 
"  made  to  him,  certify  that  it  was  a  fit  case  for  such  additional 
"  allowance."  Seeing  the  Sheriff-Substitute  did  certify  that  this  was 
a  case  for  taking  evidence  of  scientific  persons,  the  accounts  charged, 
as  incurred  to  Mr.  Falconer  King  of  Edinburgh,  and  Mr.  Milne  of 
Glasgow,  both  analytical  chemists,  fall  to  be  regulated  by  the  above 
enactment)  and  the  question  is,  what  is  to  be  considered  as  a  fair  and 
reasonable  allowance  for  them  1  In  dealing  with  their  accounts,  in 
so  far  as  the  time  occupied  in  visiting  the  works  is  concerned,  I  am 
of  opinion  that  they  are  to  be  held  as  in  the  same  position  or  status 
as  a  writer  or  solicitor,  and  have  accordingly  allowed  them  for  their 
visits  from  Glasgow  and  Edinburgh  to  the  works  at  Caldercruix  at 
the  rate  of  £3  3s.  per  day,  in  place  of  £5  5s.  as  charged,  although 
a  full  day  was  not  tvctually  occupied,  which  is  even  more  than  what 
has  been  allowed  to  the  pursuer's  agent  in  the  cause  for  his  visits. 
But  for  the  time  charged  for  giving  evidence  at  the  Court,  it  is 
expressly  enacted  by  the  table  that  for  "  professional  persons,  such 
"  as  writers,  solicitors,  physicians,  eminent  architects,  <fec.,  the  charge 
"  for  their  attendance  shall  not  exceed  £2  2s.  per  day;"  and  I  have 
accordingly,  in  place  of  £10  10s.  charged  by  each  of  them  for  two 
days,  allowed  each  of  them  £4  48.  as  prescribed  by  the  table. 

In  regard  to  the  siun  charged  in  Mr.  King's  account  of  £31  IDs. 
for  "special  analysis  of  ten  samples  of  water,"  and  £1  Is.  for 
"  experiments  with  silk,"  although,  for  the  reasons  stated  in  regard 
to  Professor  Dittmar's  account,  I  am  unable  to  judge  of  the  fair- 
ness of  these  charges,  as  no  data  whatever  are  given  as  to  the  tinae 
occupied,  and  I  do  not  profess  to  be  able  to  judge  of  the  scientific 
nature  or  value  of  the  evidence,  yet,  contrasting  Mr.  King's  account 
with  that  of  Professor  Dittmar,  both  of  whom  I  consider  must  be 
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held  as  of  the  same  professioual  standing,  I  consider  that  twenty-  I'Ababmhiee. 
five   guineas   (£26   Ss.)   would    be   a  fair  sum   for  Mr.    King's  Homton  v.  Qien. 

anal  JSeS.  March  18. 1886. 

In  regard  to  Professor  Dittmar's  account,  which  is  by  far  the  Mr.  p.  t.  Yotjko. 
heaviest  part  of  the  expenses,  being  in  all  £105  lis.  8d.,  I  have 
had  the  greatest  difficulty  in  dealing  with  it.  In  so  far  as  the 
visits  to  the  works  at  Caldercniix  are  concerned,  I  am  of  opinion 
that  the  same  fees  should  be  allowed  him  as  those  allowed  to  the  two 
analysts;  thus  allowing  the  Professor  himself  £3  3s.  for  each  visit, 
and  £1  Is.  for  his  assistant,  besides  expenses — in  all,  £18  19s.  2d. 
The  works  at  Caldercruix  are  about  equidistant  from  Glasgow  and 
Edinburgh,  and  can  be  got  at  by  railway  from  both  places  in  very 
nearly  the  same  time.  Besides  these  visits  to  the  works,  the 
Professor  charges  £51  19s.  6d.  for  "analyses  of  two  sets  of 
''samples  of  water,"  and  what  he  calls  forty-five  "determinations 
"of suspended  matter"  and  other  substances,  and  £10  10s.  for 
analyses  of  five  samples  collected  on  17th  June,  besides  £15  15s. 
for  his  two  reports  to  the  Court,  and  duplicates  thereof  handed  to 
the  parties — making  in  all  £78  4s.  6d.  In  dealing  with  the 
account,  I  do  not  profess  to  be  able  to  judge  of  the  scientific 
nature  of  the  investigations  by  the  reporter ;  and  having  no  data 
whatever  given  as  to  the  time  occupied  with  them  to  enable  me 
to  judge  of  the  reasonableness  or  unreasonableness  of  the  charges, 
I  would  rather  respectfully  decline  interfering  with  this  portion  of 
the  account  at  all.  I  cannot  help  thinking,  however,  that  if  the 
reporter  chaises  and  is  allowed  £62  9s.  6d.  for  his  investigations 
and  anah'Bes,  the  charge  of  £15  15s.  for  his  two  reports  to  the 
Court,  giving  the  results  of  them,  is  excessive  ;  and  I  have  there- 
fore allowed  £5  5s.  for  the  first  report  and  £2  2s.  for  the  other, 
and  duplicates  furnished  to  the  piurties,  in  place  of  £15  15s.  as 
charged. 

The  account  of  the  reporter  as  thus  taxed  is  £88  15s.  8d.,  in 
place  of  £105  lis.  8d.  as  charged;  but  the  amount  allowed  is,  in  my 
opinion,  very  high,  even  admitting  the  scientific  nature  of  the  in- 
vestigations. And  it  may  rest  with  the  Court  to  consider  whether, 
taking  the  whole  circumstances  of  the  case  into  view,  it  would  not 
be  better,  notwithstanding  my  opinion  and  report,  to  award  a 
dump  sum  to  the  reporter  of,  say,  sixty-five  guineas  or  seventy 
pounds,  in  full  of  everything,  and  to  Mr.  King,  the  analyst,  £36 
158.,  in  place  of  the  taxed  amount  of  his  account,  £41  2s.  lOd. — 
being  a  difference  of  £4  7s.  lOd.  This  matter,  however,  of 
awarding  slump  sums  is  left  entirely  to  the  Court. 

The  account  of  Mr.  Milne,  the  other  analyst,  as  taxed,  seems 
feir,  and  calls  for  no  further  reduction.  P.  T.  Y. 

The  pursuer  objected  to  the  report  of  the  taxation  by  the 

Auditor  of  the  fees  claimed  by  Mr.  J.  Falconer  King  and  Dr. 

Milne,   and  asked   that  the   sums    claimed    by   them    be 

allowed,  in  respect  (1)  that  the  work  which  was  done  by 

them  was  of  an  important,  intricate,  and  scientific  nature ; 

and  (2)  that  the  case  was  certified  as  one  in  which  it  was 
expedient  to  grant  an  additional  allowance  to  the  witnesses 
for  investigation  and  preparation  prior  to  trial.  The  de- 
fender objected  to  the  sum  allowed  to  Mr.  Falconer  King  and 
Professor  Dittmar,  as  being  an  allowance  which,  between 
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LAJTARKsniM.  pai^y  gj^j  party,  was  excassive,  and  in  the  circumstances  of 
Hoiwtonj..  Glen.  Jj^^  ^^^^^  luiwaiTanted.  Professor  Dittmar  also  objected  to 
the  Auditor's  report  so  far  as  it  related  to  his  fees,  contend- 
ing that  his  account,  as  originally  charged,  was  only  fair 
remuneration  for  the  work  done,  in  view  of  its  scientific 
character,  and  of  his  own  position  as  a  scientific  chemist— 
ofiering  at  the  same  time  to  refer  the  matter  to  Professor 
Crum  Brown,  Edinburgh;  Professor  Dewar,  Cambridge; 
or  Professor  Roscoe,  Manchester.  The  Sheriff-Substitute 
(Guthrie)  issued  the  following  Interlocutor  and  Note: — 
MRTChiiB,  1886.  Glasgow,  IStk  March,  1885. — Having  considered  the  objections 
Sheriff  GuTHRii.  to  the  Auditor's  report  on  the  pursuer's  account  of  expenses,  lodged 
by  both  parties  and  by  Professor  Dittmar,  sustains  the  objections 
'  by  the  pursuer  and  by  Professor  Dittmar,  in  so  far  as  he  hiis 
taxed  off  £2  28.  from  the  fees  of  the  experts  (Messrs.  Milne  it 
King)  for  each  of  their  respective  visits  to  the  defender's  works,  on 
9th  and  20th  August,  and  £2  2s.  from  Professor  Dittmars 
account  for  each  of  his  visits  on  November  16  and  January  21; 
quoad  ultra  approves  of  the  Auditor's  report;  and  decerns  against 
the  defender  for  payment  to  the  pursuer  of  the  sum  of  £245  Os.  9d. 
sterling  of  taxed  expenses.  W.  Guthrie. 

^ote. — The  Auditor  has  gone  into  the  account  in  this  case  with 
much  care  and  discretion,  and  I  would  leave  his  taxation 
untouched  if  I  were  not  very  clearly  of  opinion  that  £5  58.  is  a 
very  reasonable  charge  for  experts  in  a  good  position  visiting 
works,  &c,,  near  Airdrie.  I  do  not  interfere  with  his  taxation  of 
Professor  Dittmar's  visit  on  October  11,  because,  according  to  my 
recollection,  that  visit  was  made  at  the  request  of  one  party  only, 
and  without  notice  to  the  other  party,  so  thatj  strictly,  he  might 
not  have  been  allowed  a  fee  for  it  all.  W.  G. 

For  pursuer — Mr.  Borland  (Borland,  Kino  &  Shaw),  Glasgow.  For 
defender— Mr.  R.  P.  Lamond  (H.  &  R.  P.  Lamond),  Glasgow.  For 
Professor  Dittmar— Mr.  W.  Weir  Grieve  (Dixok,  Erskinb  &  Grieve), 
Glasgow. 

SHERIFF  COURT  OF  AYRSHIRE. 

No.  74.     MACKINNON,  Pursuer  ]   G.  &  S.-W.    Railway   Companv, 


ATBaHISfl. 


Defenders, 


G. AiJ.-w.^RAii.  Railway — Agreement — Rates, — A   Railway   Company   agreed 

^^"*  with  a  number  of  coalmasters  to  carry  their  traffic  of  a 

certain  description  at  rates  specified  in  the  agreement, 
which  were  fixed  generally  on  the  principle  of  charging 
BO  much  per  ton  per  mile,  and  bound  itself,  in  the  event 
of  lower  rates  than  those  specified  being  chai^ged  io 
other  traders,  to  give  a  corresponding  reduction  to  the 
coalmasters  who  were  parties  to  the  agreement.  Held^ 
in  an  action  against  the  Railway  Company  at  the 
instance  of  one  of  the  coalmasters,  that  he  was  entitled 
to  a  reduction  in  terms  of  the  agreement^  if  other 
traders  were  charged  rates  which,  though  not  absolutely 
lower  than  those  paid  by  him,  were  lower  by  reference 
to  the  distance  for  which  they  were  payable. 

This  case,  which  had  reference  to  the  rates  chargeable  to 

traders  on  the  defenders'  line  of  railway,  is  fully  explaine<l 
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in  the  Interlocutor  and   Note  of    the    Sheriff-Substitute     atmhir*. 
(Hall),  which  were  as  follows : —  g. &s.-w?r5i- 

^  ^  way  Co. 

Kilmarnock,  Wtk  Marck,  1885. — The  SherifF-Substitute  having  jiarcbTT,  isse. 
considered  the  closed  record  and  whole  process,  and  heard  parties'    gheriiliALL. 
procurators  :  Finds  that  the  pursuer  is  trustee  acting  under  a  trust 
deed  for  behoof  of  his   creditors,   dated   15th   Decemlxjr,   1882, 
executed  by  Allan  Gilmour,  coahnaster,  Kilmarnock :   Finds  that 
by  Art.  2  of  the  agreement,  No.  7  of  process,  the  second  party 
thereto,  consisting  of  various  coalmasters  in  and  near  Kilmarnock, 
of  whom  the  said  Allan  Gilmour  was  one,  bound  themselves,  subject 
to  Art.  1 1  thereof,  to  pay  to  the  defenders  for  and  in  respect  of  tlicir 
traffic  in  certain  descriptions  of  goods,  including  coal  and  dross, 
passing  along  the  railways  belonging  to  or  leased  or  worked  by  the 
defenders,  the  rates  specified  in  the  schedules  annexed  to  said 
agreement :  Finds  that  by  Art.  1 1  it  was  specially  agreed  that,  not- 
withstanding the  rates  so  specified  the  defenders  should  l)e  entitled 
to  charge,  and  the  second  party  should  be  bound  to  pay,  rates 
similar  to  those  which  might  for  the  time  being  be  charged  to  the 
Eglinton  Iron  Company,  not  exceeding  the  scale  of  rates  paid  by 
the  second  party  immediately  preceding  1st  January,  1874  :  Finds 
that  by  Art.   9  of  said  agreement,   in  the  event  of  the  defenders 
charging  to  any  other  trader  for  distances  above  six  miles  for  the 
said  description  of  traffic,  to  any  station  or  place,  lower  rates  than 
those  stipulated  in  said  agreement  to  be  paid  by  the  second  party, 
the  defenders  agreed  to  give  to  the  second  party  a  corresponding 
reduction  in  the  rates  payable  by  them  for  their  traffic  of  a  similar 
description  to  such  station  or  place :  Finds  that,  on  a  sound  con- 
struction of  said  agreement,  the  question  whether  and  to  what 
extent  the  rates  charged  by  the  defenders  to  any  trader,  not  a  party 
thereto,  are  lower  than  those  stipulated  to  be  paid  by  the  said 
second  party,  must  be  determined  by  reference  to  the  distances  for 
which  such  rates  are  respectively  payable :  Finds  it  admitted  by 
the  defenders  that  for  the  carriage  of  coal  and  dross  to  the  Troon 
Harbour,  for  distances  above  six  miles,  they  have,  during  the  period 
from  1st  September  to  30th  November,  1884,  charged  to  traders, 
not  parties  to   said  agreement,   lower  rates  than   those  therein 
stipulated  to  be  paid  and  in  fact  paid  during  the  same  period  by 
the  pursuer  for  his  traffic  of  a  similar  description  to  the   said 
harbour,  having  regard  to  the  respective  distances  :  Finds  that  the 
purauer  is  entitled  to  a  reduction  in  the  rates  paid  by  him  corres- 
ponding to  the  lower  rates  charged  to  such  other  traders :  Finds 
that  the  defenders  have  set  forth  on  record  no  relevant  averment 
in  support  of  their  plea  that  the  pursuer  or  his  author  is  barred 
personali  exc&pttone  from  insisting  in  the  action,  and  with  these 
findings  appoints  the  cause  to  be  enrolled,  in  order  that  parties 
may  be  heard  as  to  the  amount  of  reduction  to  which  the  purauer 
is  entitled ;  reserving  in  the  meantime  the  question  of  expenses. 

David  Hall. 

Note, — The  object  of  the  present  action  is  to  recover  a  sum  of 
money  alleged  to  be  due  by  the  defenders  under  a  contract  or 
agreement  for  the  carriage  of  goods,  as  to  which  the  pursuer  seeks, 
in  the  first  place,  to  have  certain  things  declared  by  way  of  leading 
up  to  his  petitory  conclusion.  Whether  these  declaratory  con- 
clusions, or  all  of  them,  are  competent  under  the  SheriflF  Court  Act 
of  1877,  is  a  point  not  free  from  difficulty ;  but,  in  so  far  as  the 
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ATMHiRi.     agreement  requires  to  be  construed  for  the  purpose  of  disposing  of 
o**Sb*8*^*^*Rftii  ^^^®  petitory  conclusion,  they  are,  it  is  thought,  unnecessary,  and 
way  Co.       accordingly,  in  the  interlocutor  which  has  now  been  pronounced, 
Marchli,  1886.  they  have  been  left  out  of  consideration.     The  action  otherwise 
shoriffHALL.    raises  no  question  of  competency,  since  it  belongs  to  a  class  which 
even  at  common  law  is  within  the  jurisdiction  of  the  Sheriff  Court. 
The  matter  chiefly  in  controversy  between  the  parties  is  the  con- 
struction of  Art.  9  of  the  agreement,  and  in  particular  the  effect  to 
be  given  to  the  words  "lower  rates."     This  expression  the  pursuer 
seeks  to  have  construed  as  importing  rates  lower  by  reference  to 
the  distance  for  which  they  are  charged.     The  defenders,  on  the 
contrary,  maintain  that  rates  absolutely  lower  are  meant,  and  that 
the  element  of  distance  does  not  enter  into  the  question.    Thus,  for 
the  carriage  of  coals  from  his  Portland  Colliery  to  Troon,  a  distance 
of  12  miles,  the  pursuer  pays  Is.  3d.  per  ton,  being  the  stipulated 
rate  of  IJd.  per  mile,  when  the  distance  does  not  exceed  16  miles. 
But  suppose  a  trader — not  a  party  to  the  agreement,  whose  colliery 
w^as  60  miles  from  Troon — should  also  be  charged  Is.  3d-  per  ton 
for  the  carriage  of  his  coals  to  that  seaport,  then,  according  to  the 
defenders'  argument,  such  trader  would  not  be  charged  a  lower  rate 
than  the  pursuer  within  the  meaning  of  the  agreement,  and  the 
pursuer  would  consequently  not  be  entitled  to  any  reduction.     To 
the  Sheriff-Substitute  it  humbly  appears  that  the  mere  statement 
of  this  argument  is  sufficient  for  its  refutation.     Can  any  one  for  a 
moment  believe  that  the  Kilmarnock  coal  masters  would  take  the 
trouble  of  bargaining  with  the  Railw^ay  Co.,  not  that  they  should 
get  the  advantage  of  their  greater  proximity  to  the  Ayrshire  sea- 
ports, but  simply  that  they  should  not  be  handicapped  on  that  account 
in  their  competition  with  more  distant  traders  ?     What  must  be 
presumed  to  have  been  their  intention  on  entering  into  the  agree- 
ment is  borne  out  by  the  language  of  the  deed,  which  cannot, 
without  a  forced  and  unnatural  construction  of  its  terms,  be  made 
to  yield  the  sense  contended  for  by  the  defenders.     In  particular, 
their  reading  requires  that  the  word  "rates"  shoidd  mean  one 
thing  when  used  in  connection  with  the  second  party,  and  another 
thing  when  used  in  connection  with  outside  traders,  being  equivalent 
to  so  much  per  ton  per  mile  in  the  former  case,  and  to  so  much 
per  ton  without  reference  to  distance  in  the  latter.     It  is  said  that 
the  enforcement  on  all  traders  of  an  equal  mileage  rate  without 
taking  other  circumstances  besides  mere  distance  into  accoimt,  is 
impolitic  in  the  public  interest^  and  reports  by  the  Railway  Com- 
missioners were  cited  in  which  that  opinion  is  expressed.     But 
assuming  the  agreement  to  be  binding  at  all,  considerations  of 
public  policy,  however  material  before  it  w^aa  concluded,  cannot  he 
permitted,  now  that  it  has  become  the  measure  of  the  rights  and 
obligations  of  the  parties,  to  regulate  its  construction  or  modify  its 
effect.     It  is  further  said  that  the  agreement  in  the  view  contended 
for  by  the  pursuers  is  unworkable  on  account  of  the  extreme 
difficulty  and  complexity  of  the  calculations  which  it  would  involve. 
The  Sheriff-Substitute  has  not  for  the  present  decided  how  the  pro- 
vision contained  in  Art.   9  falls  to  be  practically  applied.     That 
matter  was  not  argued  to  him,  and  he  has  reserved  it  for  future 
consideration.     But  in  the  meantime  it  must  be  observed  that  any 
difficulty  which  may  be  found  in  the  application  of  Art.  9  as  it 
stands,  forms  no  reason  for  wresting  it  from  its  natural  sense, 
though,  if  sufficiently  great,  it  may  be  a  good  ground  for  so  far 
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Atubirk. 


setting  aside  the  agreement  altogether.     With  regard  to  Art.  1 1  on 

which  the  defenders  also  found,  its  bearing  on  the  present  question  o*'j^g'.^**iiJii. 

is  not  very  obvious.     The  purport  of  that  article  is  to  empower  the        wi>y  do. 

defenders,  notwithstanding  the  rates  specified  in  the  agreement,  to  March  ii,  188&. 

exact  from  the  second  party  rates  similar  to  those  paid  for  the  time    sheriffHAu. 

being  by  the  Eglinton  Iron  Co.,  not   exceeding   a  certain   fixed 

m&ximum,  which  of  course  implies  that  in  the  contemplation  of  the 

parties  such  rates  were  to  be  higher  than  those  stipulated.     Art. 

11  thus  appears  to  be  intended  as  a  qualification  of  Art.  2,  and  it  is 

80  set  forth  in  the  agreement  itself.     During  the  period,  however, . 

to  which  the  petition  applies,  no  attempt  was  made  by  the  defenders 

to  raise  the  rates  charged  to  the  pursuer  or  the  other  coalmasters 

fonning  the  second  party  above  those  stipulated  in  the  agreement, 

and  accordingly  the  provisions  of  Art.  1 1  never  came  into  operation 

at  all.     It  is  stated  by  the  defenders  that  "  the  rates  charged  by 

"  the  defenders  for  the  carriage  of  the  pursuer's  coal,  referred  to  in 

"the  petition,  do  not  exceed  those  charged  to  and  paid  by  the 

"  Eglinton  Iron  Co."     This  statement  is  unfortunately  somewhat 

ambiguous.     If  it  means  that  the  rates  paid  by  the  pursuer  do  not 

exceed  those  charged  to  the  Eglinton  Iron  Co.  having  regard  to 

the  respective  distances,  then  judging  by  the  tables  produced,  it 

appears  not  to  be  true  in  point  of  fact,  at  least  as  regards  some  of 

the  collieries.     But  assume  that  it  is  true,  and  that  the  Eglinton 

Iron  Co.  are  less  liberally  treated  in  the  matter  of  rates  than  some 

other  traders  who  are  not  parties  to  the  agreement,  is  it  to  be  held  as 

indirectly  operating  a  restriction  of  the  pursuer's  right  under  Art. 

9,  or  is  that  article  to  be  read  subject  to  the  implied  proviso  that 

the  second  party  shall  not  be  entitled  to  claim  a  reduction  on 

account  of  lower  rates  being  charged  to  other  traders,  unless  and 

in  80  far  as  the  Eglinton  Iron  Co.  gets  the  benefit  of  these  lower 

rates?    Are  we,  in  short,  to  construe  the  words  "  any  other  trader" 

in  Art.  9  as  meaning  the  Eglinton  Iron  Co.,  and  the  Eglinton  Iron 

Co.  alone?      The  Sheriff-Substitute   thinks  that  to  give  such  a 

wide  application  and  such  a  generally  controlling  effect  to  Art.   1 1 

is  inconsistent  with  the  fair  reading  of  the  agreement.     The  case 

would  be  different  if  the  rates  payable  by  the  second  party  were 

raised,  in  virtue  of  Art.  11,  to  bring  them  into  conformity  with 

those  charged  to  the  Eglinton  Iron  Co.,  and  if  at  the  same  time 

lower  rates  were  charged  to  other  traders.     Then  undoubtedly  a 

question  of  some  nicety  on  the  construction  of  Art.  9  might  present 

itself  but  it  is  one  which  does  not  arise  and  need  not  be  considered 

in  this  action.  D.  H. 

The  case  has  been  appealed  to  the  Court  of  Session. 

For  parsaer — Mr.  Jambs  Robbbtson,  Kilmarnock.      For  defenders — 
Kessrs.  J.  k  J.  Stubbogk,  Kilinamock. 


Barony  Parish,  Pursv^ra;  Gov  an  and  Kirkoswald        No.  75. 

Parishes,  Defenders.  atmhiee. 

Poor  Law  Act — Medical  Belief — Settlement — Circumstances  oavan  and  Kirk>* 
in    which    it    was    held   that    the    receipt   of   medical  «'^»»'l£l'»«»»«- 
relief  did  not  prevent  the  acquisition  of  a  residential 
settlement. 

In    this    case    a    man    named     M'Bryde,     who     had 
been  bom  in    Kirkoswald,   but    had    residecl    for  many 


U6 


SHERIFF  COURT   REPORTS. 


AYE8HIM.     years    in     Govan     parish,     became     chargeable     as    a 
Govan  and  Kirk-  Daupcr  whilc  residinof  tor  a  time  in  Barony  parish,  which 

(Mwald  Parishes  •/     ±r  ' 

—        claimed   repayment   of    the    relief   granted    from    Govan 

and  Kirkoswald,  in  one  or  other  of  which  it  was  admitted 

his  settlement  lay ;  but  as  neither  would  admit,  the  action 
was  raised  in  order  to  determine  which  was  liable  as  the 
parish  of  settlement.  Govan  pleaded  that,  although  the 
pauper  had  resided  continuously  therein  from  9th  January, 
1878,  to  25th  January,  1884  (lully  six  years),  he  had  not 
done  so  for  the  necessary  period  of  five  years  "without 
"  applying  for,  or  receiving,"  parochial  relief,  in  terms  of  the 
Poor-Law  Act,  in  respect  medical  relief  to  the  value  of  one 
shilling  had  been  given  on  the  application  of  his  wife  in 
September,  1879,  and  that  he  had,  in  consequence  of  such 
relief,  irrespective  of  his  actual  circumstances  at  the  time, 
failed  to  acquire  a  settlement  by  residence  in  Govan.  To 
which  Kirkoswald  replied  that,  when  the  medical  relief  in 
question  was  given,  the  man  was  not  a  proper  subject  of 
relief ;  and  that  it  had  been  given  without  proper  inquiry, 
and  without  notice  to  them.  The  Sheriff-Substitute  (Orr 
Paterson)  issued  the  following  finding : — 

Ayr,  \2th  March,  1885. — I  am  of  opinion  that,  although  M'Bryde 

was  temporarily  disabled  when  medical  relief  to  the  amount  of  one 

shilling  was  afforded,  he  wtis  not  in  such  a  state  of  poverty  or 

destitution  as  to  be  a  proper  object  of  parochial  relief.     He  had  a 

cobbling  business  which,  during  his  illness,  his  wife  carried  on  with 

assistance,  and  which  yielded  sufficient  for  their  support.     He  w:w 

also  possessed  of  material  and  plant  to  the  value  of  £3,  and  of 

furniture  to  the  value  of  £2.     He  was  self-supported  both  before 

and  after  medical  relief  Wiis  afforded.     He  appears  to  have  made 

no  use  of  the  medicine  given  to  him.     In  these  circumstances 

I  cannot  hold  that  the  relief  afforded  prevented  the  acquisition  of 

a  residential  settlement  in  Govan.  W.  A.  Orr  Paterson. 

For  Barony  parish — Mr.  David  Douoall,  Ayr.    For  Govan  parish — Mr. 
Wallace,  Inspector.    For  Kirkoswald  parish — Mr.  W.  Macrorib,  Ayr. 


March  12,  1886. 

Sheriff  Ore 
Patxbso!!. 


No.  76. 

ROZBCEOHSHIRB. 

ComnUlnt  under 

Might  Poaching 

Act 


SHERIFF  COURT  OF   ROXBURGHSHIRE. 

Complaint  under  Night  Poaching  Act. 

Process  —  Night  Poaching  Act  —  Summary  Jurisdiction 
(Scotland)  Act^,  1864  and  1881 — Competency  of  Com- 
plaint— Held  that  a  complaint  for  a  contravention  of 
the  Night  Poaching  Act,  9  George  IV.  c.  69,  is  not 
competent  in  the  form  provided  by  the  Siimmarj  Juris- 
diction (Scotland)  Acts,  1864  and  1881. 

In  a  complaint  for  night  poaching,  the  preliminarj' 
objection  was  stated,  that  the  citation  on  the  accused  was 
incompetent,  and  that  he  should  have  been  apprehended  at 
the  time  he  was  alleged  to  have  committed  the  offence.  After 
consideration,  the  Sheriff-Substitute  (Russell)  sustained  the 
objection,  for  the  reasons  given  in  the  following  Note : — 


SHERIFF  COURT   REPORTS.  147 

This  complaint  is  brought  under  the  provisions  of  the  Simimary  Roxbubohshim. 
Jurisdiction  (Scotland)  Acts,  1864  and  1881,  and  the  respondent  compuint  nnder 
is  charged  with  a  contravention  of  the  Act  9  George  IV.  c.  69,      ^  ac?*^ 
sec.  1,  the  Act  being  known  as  the  "Night  Poaching  Act."     The  Marchia, isss. 
respondent  was  cited  to  appear  personally,  on  a  warrant  issued  by  shcriif'RcssBLL. 
the  Sheriff-Clerk  in  the  form  applicable  to  cases  as  to  which  no 
special  provision  is  made  in  the  statute  founded  on  regulating  the 
mode  of  procedure. 

The  statute  founded  on  provides,  in  sec.  2,  that  any  offender  may 
be  apprehended  by  a  servant  of  the  proprietor  of  the  lands  on 
which  the  offence  is  committed.  It  further  provides  (sec.  3)  that  oti 
the  oath  of  a  credible  witness,  or  on  the  application  of  the  Pro- 
curator-Fiscal, a  warrant  may  be  issued  for  the  apprehension  of 
the  accused  person,  in  order  to  his  being  dealt  with,  according  to  law. 

The  jurisdiction  under  this  Act  is  conferred  on  Justices  of  the 
Peace;  but  by  the  Act  of  1877  "to  amend  the  Game  Laws  in 
"Scotland"  (sec.  10,  2),  this  jurisdiction  is  transferred  to  the 
Sheriff,  this  clause  containing  these  words — "  and  all  forms,  pro- 
"  cedure,  and  provisions  applicable  to  prosecutions  before  Justices 
"  of  the  Peace  shall,  except  as  hereinafter  provided,  be  applicable, 
"  mutatis  mutandis,  to  prosecution  before  the  Sheriff."  The 
statute  contiiins  no  subsequent  provision  qualifying  this  one.  The 
Act  here  founded  on  is  one  of  those  specified  in  the  schedule  (1)  aa 
coming  under  the  operation  of  this  amending  Act.  It  seems  clear, 
therefore,  that  this  Act  of  1877  makes  no  change  as  to  the  forms 
of  procedure  competent  under  the  Night  Poaching  Act. 

There  appears  to  be  no  provision  in  the  Summary  Jurisdiction 
Act,  1881,  bearing  on  the  question  now  under  consideration. 

The  only  other  Act  to  be  dealt  with  is  the  Summary  Procedure 
Act,  1864.  In  this  Act  the  difference  of  the  procedure  depen- 
dent on  the  provisions  of  the  special  statute  founded  on  is  not 
extinguished  or  lost  sight  of.  It  is  clearly  kept  in  view  in  sec.  6, 
only  with  the  further  provision  that  "  where  the  complaint  shall 
"  pray  for  a  warrant  of  apprehension,  the  Court  may,  in  its  discre- 
"  tion,  grant,  in  place  of  such  a  warrant,  a  warrant  for  the  citation 
"  of  the  respondent,"  and  the  schedules  annexed  to  the  Act  are 
made  applicable  to  the  different  forms  to  be  observed. 

By  w^ay  of  illustration,  it  may  be  added  that  the  forms  of  pro- 
cedure prescribed  in  the  Day  Poaching  Act  are  in  constant  observ- 
ance, and  that  the  warrant  for  citation  proceeds  on  the  oath  of  a 
ci'edible  witness,  notwithstanding  the  provisions  of  the  Summary 
Procedure  Act.  How  can  it,  then,  be  contended  that,  as  regards 
the  Night  Poaching  Act,  by  which  much  severer  punishment  is 
imposed,  the  special  provisions  of  the  statute  as  to  the  mode  of 
procedure  may  be  disregarded  ? 

For  objector — Mr.  Riddoch,  Jedburgh. 


SHERIFF  COURT  OF  ABERDEENSHIRE,     No.  77. 

Abxedbmbhieb. 


William  Davidson,  Puratier;  Sarah  Rae,  Defender. 

Cessio — Married  Woman, — Held  that  the  process  of  cessio  is 
competent  as  against  a  married  woman. 

A  petition  was  presented  in  the  Aberdeen  Sheriff  Court 
by  William  Davidson,  miller,  New  Mill,  Glenbervie,  against 


Davicbon  r.  Rm. 


I'^S 
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March,  1885. 
Bhrriff  Brown 


abbsdskxbbibb.  Sarah  Rae,  45  St.  Andrew  Street,  Aberdeen,  to  have  the 
DavitUouj-.  Rfte.  (j^f^^der  ordaincd  to  execute  a  disposition  omniuni  bono- 

mtm  in  favour  of  a  trustee  for  behoof  of  her  creditors. 
At  the  time  the  debt  was  contracted,  the  defender  was  a 
widow  carrying  on  business  on  her  own  account,  but  she 
was  married  a  few  hours  before  the  petition  for  cessio 
was  served  upon  her.  It  was  accordingly  maintained  that, 
both  under  the  Cessio  Acts  and  the  Married  Women's 
Property  Act  of  1881,  the  petition  was  incompetent.  The 
Sheriff-Substitute  (Brown),  having  heard  parties,  gave 
judgment  as  follows: — 

The  objection  here  is  that  cessio  proceedings  cannot  be  directed 
against  a  married  woman.  In  point  of  fact,  the  question  does  not 
arise  purely,  for  it  is  stated  that  the  petition  was  presented  prior 
to,  or  at  the  latest  on  the  day  of,  the  marriage  of  the  respondent, 
who  wiuj  a  widow,  and  for  many  years  a  trader ;  but  she  is  a  married 
woman  now,  and  it  is  necessary  to  give  an  opinion  on  the  genersd 
question  in  view  of  the  prayer  of  the  application  that  she  should 
be  decerned  to  execute  a  disposition  omnium  bonorum,  I  am  of 
opinion  that  the  objection,  although  a  plausible  one,  is  not  well- 
founded.  Under  the  former  law  the  remedy  of  cessio  was  only 
competent  to  a  debtor,  and  as  it  was  an  equitable  remedy  provided 
for  relief  from  the  operation  of  personal  diligence,  it  had  no  place 
in  the  case  of  a  married  woman  who  was  not  liable  stante  Tnatri- 
nionio  to  he  thus  proceeded  against.  But  the  Act  of  1880,  besides 
abolishing  imprisonment  in  many  cases,  extended  the  scope  of  the 
process  of  cessio,  so  that  it  is  now  something  more  than  a  relief 
against  the  law  of  imprisonment,  and  is  in  all  essential  respects 
equivalent  to  sequestration.  This  change  in  the  law  of  cessio,  and 
the  provisions  of  the  Married  Women's  Property  Act  of  1881, 
make  it  to  my  mind  clear  that  a  cessio  against  a  married  woman 
is  a  competent  proceeding.  Since  the  passing  of  that  Act,  the 
whole  moveable  or  personal  estate  of  the  wife,  if  married  after  the 
Act,  is  by  operatitm  of  law  vested  in  her,  and  is  not  subject  to 
the  jtis  mariti.  It  is  thus  withdrawn  from  the  diligence  of  the 
husband's  creditors,  and  it  seems  to  me  necessarily  to  follow  that 
it  is  made  subject  to  the  creditors  of  the  wife  herself.  But  a 
cessio  as  now  interj>reted  by  the  law  is  just  a  gathering  up  of  the 
various  competing  diligences  to  which  the  separate  estate  of  the 
wife  is  liable  for  distribution  of  the  debtor's  effects  among  the 
creditors,  and  for  enabling  the  debtor  to  obtain  a  discharge,  and 
is  therefore  a  following  out  of  the  conditions  upon  which  the  law 
vests  her  separate  estate  in  a  married  woman.  The  common 
law  principle  of  procediu'e,  however,  still  subsists,  that  a  wife 
caimot  be  competently  convened  without  also  calling  her  husband 
as  her  legal  administrator,  and  therefore,  ante  ofnnia^  there  must 
be  intimation  of  this  process  to  the  respondent's  husband. 

For  pursuer — Mr.  Robert  Lamb,  Aberdeen.     For  defender — Mr.  A.  R. 
D.  Lbask,  Aberdeen. 


No.  78. 

Abimdusshimi. 

Mair  V.  Peterhend 
Harbour  TruBtees 


James  Mair,  Jun.,  Pursuer;  Peterhead  Harbour 

Trustees,  Defenders, 

Harbour — Seizure  and  Sale  of  Goods  for  Dues  under  Harbours 
Clauses  Act,  1847,  section  45, — Circumstances  in  which 
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held  that  goods  which  had  been  placed  on  a  part  of  the  amedimbiiibi. 
harbour  ground  let  to  the  pursuer  had  been  legally  gj^'j^^'ll^J^ 
taken  possession  of  by  the  defenders  for  payment  of  rates.         — 

This  was  aji  action  in  the  Small-Debt  Court  at  Peterhead, 

at  the  instance  of  a  fish-curer  there  against  the  Harbour 

Trustees  for  payment  of  £12,  being  the  balance  of  the  price 

of  a  quantity  of  herrings  which  the  pursuer  alleged  the 

defenders  had  illegally  removed  and  sold.  The  defence 
was  that  the  seizure  and  sale  of  the  goods  was  authorized 
by  the  45th  section  of  the  Harbour  Clauses  Act,  1847.  The 
point  at  issue  was  whether  the  piece  of  ground  upon  which 
the  goods  were  was  part  of  the  harbour,  or  whether  it  had 
ceased  to  be  so  by  having  been  let  to  the  pursuer.  The 
Sheriff-Substitute  (Dove  Wilson)  gave  judgment,  of  this 
date,  as  follows : — 

In  this  action  the  pursuer  complains  that  the  defenders,  without  Mwch  i3.  issa. 
any  sufficient  authority,  Bold  off  certain  barrels  of  herrings  that  sheriff  Don 
belonged  to  him,  and  appropriated  the  contents  to  the  payment  of  '"**** 
certain  rates  due  to  them.  It  appears  that  the  pursuer  was  due 
to  the  defenders  certain  rates  upon  some  articles  imported  into  or 
exported  from  the  harbour ;  that  these  articles  had  been  removed 
without  payment  of  the  rates ;  and  that  the  defenders,  in  virtue 
of  the  powers  contained  in  section  45  of  the  Harbours  Clauses  Act 
uf  1847,  seized  the  goods  now  in  dispute  and  sold  them.  These 
goods  were  lying  within  the  limits  of  the  harbour  of  Peterhead, 
and  therefore  they  could  competently  be  sold  under  the  section  I 
hare  quoted,  unless  some  reason  be  made  to  appear  to  the  con- 
trar}'.  The  pursuer  admits  that  they  were  within  the  limits  of 
the  harbour,  but  adds  that  they  were  in  a  particular  portion  of  it 
that  was  let  entirely  to  him,  and  he  maintains  that  the  defenders 
had  no  right  to  enter  upon  the  particular  portion  let  to  him,  and 
there  to  seize  his  goods.  Now,  if  it  had  been  the  case  that  the 
defenders  had  let  any  part  of  their  harlwur  for  the  sole  use  of  the 
pursuer,  and  had  given  to  him  such  a  complete  lease  of  it  as  the 
owner  of  a  house  gives  to  the  tenant  when  he  lets  it  to  him,  so 
that  the  place  came  to  be  for  the  time  Ixjing  in  the  sole  and 
exclusive  possession  of  the  pursuer,  I  should  have  held  that 
the  defenders  would  have  had  some  difficulty  in  maintaining  their 
right  to  go  into  what  was  in  the  private  possession  of  the  pursuer, 
and  there  to  sell  off  his  goods.  But  when  the  lease  wiis  produced, 
it  was  made  to  appear  that  the  pursuer  had  not  such  fiiU  and 
complete  right  in  the  premises ;  that  he  had  only  a  limited  right 
to  the  premises.  His  right  is  strictly  limited  to  the  following 
piu^xwe : — The  ground  is  let  to  him  for  the  purpose  of  curing 
herrings  thereon,  and  for  the  placing  thereon  of  farlins,  salt,  and 
other  articles  necessary  to  be  used  in  the  said  curing  of  herrings, 
and  for  no  other  purpose  or  use  whatever.  And  then  there  is  a 
further  clause  in  the  lease  which  expressly  reserves  to  the  tnistees 
(the  defenders)  and  those  frequenting  or  using  or  having  business 
at  the  harbour,  the  full  and  free  use  of  the  whole  ways  and  quays 
for  the  accommodation  and  transaction  of  the  general  trade  of  the 
port,  and,  in  particular,  for  the  loading  and  unloading  of  vessels. 
\Mien  you  take  these  two  clauses  together,  you  see  very  plainly 
that  the  piu^uer^s  use  is  a  strictly  limited  one ;  that  in  virtue  of 
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March  13. 1886. 
Sheriff  Dots 

WiLSOK. 


ami^dkbii8him.  .j.jj|g  lease  he  could  not  enclose  or  claim  to  have  the  ground  let 
HaJtJuf  TnMteSj  entirely  for  himself.  He  has  only  right  to  use  it  for  one  purpose, 
and  when  that  purpose  is  served  the  defenders  and  others  have  a 
right  of  access  to  the  ground.  That  being  so,  the  thing  is  not 
put  into  the  private  possession  of  the  pursuer,  and  therefore  the 
defenders  were  committing  no  trespass  when  they  went  upon  the 
ground  and  seized  the  barrels  in  question.  The  ground,  notwith- 
standing the  letting  of  it  for  a  certain  purpose  to  the  pursuer,  still 
remained  part  of  the  limits  of  the  harbour  of  Peterhead,  and  there- 
fore wiis  a  place,  under  section  45  of  the  Act,  1847,  on  which  the 
defenders  were  entitled  to  take  possession  of  articles  and  sell  them 
off  for  the  rates  that  were  due. 

Decree  of  absolvitor,  with  expenses,  was  then  given. 

For  pursuer— Mr.  H.  B.  Mitchell  (Mitchell  Brothers),  Peterhead. 
For  defenders— Mr.  Robert  Gray  (A.  &  W.  Boyd),  Peterhead. 


No.  79.  Hyde  &  Co.,  Parsmrs;  Milne  &  Sons,  Defenulers, 

abbedmnshim.  Agency  —  Introduction  of  Purchaser  to  Principal  —  Circum- 

^'^*  £)i2!*^"*  *  stances   in   which    held  that   an    agent  introducing  a 

—  purchaser  to  his  principal,  with  the  result  of  bringing 

about  between  them  the  relation  of  buyer  and  seller,  is 
entitled  to  commission  on  the  purchase  price. 

This  was  an  action  raised  in  the  Debts  Recovery  Coui't 

by  John  Hyde  &  Co.,  London,  against  Alexander  Milne  & 

Sons,  Canal  Road  Preserving  Works,  Aberdeen,  for  payment 

of  £40  10s.,  being  commission  at  5  per  cent,  on  a  quantity 
of  goods  sold  by  the  defenders  to  R.  T.  TumbuU  &  Co., 
London.  The  pursuers  averred  that  it  was  through  their 
agency  that  the  transaction  was  completed,  while  the 
defence  was  a  denial.  The  facts  of  the  case  sufficiently 
appear  in  the  note  to  the  SheriflT-Substitute's  judgment : — 

Mwch  13. 1886.  Aberdeen,  \^th  March^  1885. — Having  tried  the  cause:  Finds 
Sheriff  bbowh  that  in  the  month  of  August  or  September,  1884,  or  about  that 
time,  the  pursuers,  aoting  in  that  matter  as  agents  for  the 
defenders,  introduced  a  quantity  of  jam  which  the  defenders  had 
for  disposal  to  the  notice  of  Messrs.  TiunbuU  &  Co.,  mercbuits, 
London,  and  that,  in  consequence  of  said  introduction,  the 
defenders  sold  to  the  said  Tumbull  ife  Co.  a  quantity  of  jam  at 
the  price  of  £810  :  Finds  that  the  pursuers  are  entitled  to  com- 
mission on  said  price  at  the  rate  of  £2  10s.  per  centum,  and  that 
the  same  amounts  to  £20  5s. :  decerns  against  the  defenders  for 
the  said  sum  of  £20  58.,  with  expenses,  &c.  W.  A.  Brown. 

Note, — It  may  be  said  to  be  of  bad  omen  for  the  pursuers  that 
in  the  reported  cases  in  this  country  in  w^hich  similar  claims  to 
the  present  have  been  made,  these  have  been  disallowed.  It  is 
natural  enough,  therefore,  for  the  defenders  to  argue  that  a 
principle  of  law  which  is  represented  to  be  of  somewhat  doubtful 
authority  has  not  been  signally  illustrated.  On  examining  thebe 
cases,  however,  it  appears  to  me  to  be  quite  clear  that  they  have 
failed  fron;  weakness  in  the  facts,  and  I  see  nothing  to  indicate 
that,  under  different  conditions,  the  legal  principle  for  which  the 
pursuers  contend  would  not  have  been  applietl.  It  may  be  that, 
as  a  natiuul  enough  recoil  from  the  rejection  of  the  claims  referred 
to,  the  doctrine  of  law  has  received  a  broader  statement  than 
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otherwise  would  have  Ixsen  the  case,  but  such  a  mere  speculation  ambdmothim. 
cannot  affect  my  judgment  in  the  face  of  perfectly  distinct  HydcRMUneA 
authority.     The  proposition  in  law  maintained  by  the  pursuers  is,  - — 

that  where  an  agent  has  introduced  a  purchaser  to  his  principal,  — - 

with  the  result  of  bringing  about  between  them  the  relation  of  *  "**  b«own. 
buyer  and  seller,  he  is  entitled  to  a  commission  on  the  contract 
phee,  just  as  much  as  if  that  were  stipulated  for  or  recognised  in 
an  ordinary  agency  transaction.  In  the  case  of  Mos8  v.  Cunliffe  d: 
Ditnlop,  2  R.  657,  Lord  Curriehill,  as  Ordinary,  sustained  a  claim 
of  this  description,  relying  upon  a  statement  of  the  legal  doctrine 
involved  in  the  case  by  Chief-Justice  Erie  in  Green  v.  Bartlett, 
30th  May,  1863,  32  L.J.  (C.P.)  261.  The  Second  Division  of  the 
Court  recalled  the  Lord-Ordinary's  interlocutor,  but  did  not  in  the 
least  throw  doubt  on  the  principle  to  which  he  had  given  effect, 
the  case  being  held  to  fail  on  the  special  ground  that  the  contract 
actually  concluded  between  the  parties  was  one  entirely  different 
from  that  with  reference  to  which  they  had  been  introduced  by 
the  broker.  The  question  was  again  raised  in  White  v.  Monroe,  3 
,  R.  1011,  with  a  like  result, — the  Court  holding,  upon  facts  which 
manifestly  excluded  the  claim,  that  the  sale  which  ultimately 
followed  was  not  a  consequence  of  the  broker's  introduction.  In 
this,  equally  as  in  the  first  case,  the  doctrine  was  recognised  as 
fonuing  part  of  our  law,  that  where  an  agent  has  introduced  a 
purchaser  to  his  principal  with  the  result  of  being  the  catisa 
eausans  of  a  contract  being  entered  into  between  them,  he  is 
entitled  to  commission.  It  is  clearly  brought  out  by  all  the 
judges,  and  especially  by  Lord  Gifford,  that  this  rule  is  an 
exception  to  the  ordinary  relation  betw^een  agent  and  principal 
acoording  to  which  no  commission  is  earned  imtil  a  transaction 
has  actually  been  carried  out,  and  rests  on  custom,  and  on  the 
equitable  principle  that  a  party  shall  not  be  allowed  pending 
negotiations  with  one  broker,  to  take  advantage  of  what  he  has 
done  and  to  carry  out  a  sale,  either  in  person  or  through  another 
broker,  so  as  to  oust  him  of  his  commission. 

Appljring  this  principle  to  the  evidence  in  the  present  case, 
which  requires — especially  the  documentary  part  of  it — to  be  very 
closely  followed,  I  have  come  to  be  of  opinion  in  the  end,  I  must 
say  with  reasonable  assurance  to  my  own  mind,  that  the  pursuers 
have  qualified  the  conditions  which  bring  the  legal  principle  into 
new.  The  case  for  the  defenders  is,  that  although  the  pursuers 
at  one  time  acted  as  their  agents  in  London,  they  ceased  to 
represent  them  after  6th  April,  1882,  the  transactions  w^hich  took 
plivce  betw^een  them  after  that  date  being  absolute  sales.  Tlie 
evidence  of  these  transactions  is  in  process,  but  I  am  unable  to 
agree  with  the  defenders  that  it  throughout  instructs  that  to  be 
their  character.  It  may  be  that  the  defenders  desired  that  the 
agency  of  the  pursuers  should  cease  after  a  certain  date,  but  it 
appears  to  me — and  I  think  that  is  the  explanation  of  the 
difficulty  that  has  arisen  in  the  present  case — that  they  failed 
clearly  to  define  the  relations  which  were  to  subsist  between  them. 
I  agree  with  Mr.  Prosser  that  the  pursuers'  letter  of  6th  April, 
1882,  may  fairly  be  considered  as  a  draw;  but  apart  from  that,  I 
think  the  defenders,  in  the  face  of  the  documents,  cannot  be  heard 
to  plead  that  there  was  nothing  between  them  and  the  pursuers  of 
the  nature  of  agency  after  that  date,  and  that  the  documents 
which   credit   commission   eo  nomine  arc  to    be   understood   as 
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abikduhbhieb.  allowing  merely  discount.  My  view  of  the  transactions  betweeu 
^'^^Boi^^^  *  ^^®  parties  prior  to  the  one  in  question  is  that  there  is  no  precise 
Marchla  188&.  ^^^^^^^^  *^  ^^V  ^^^^^  **  ^  ^^®  footing  on  which  they  dealt  with 
— '  one  another.  It  is  quite  clear  that  the  pursuers  never  discloeed 
their  purchasers,  either  when  they  acted  as  principals  or  as  agents, 
and  that  they  themselves  never  took  goods  into  stock,  and  such 
uniformity  of  practice,  imder  varjang  conditions,  is  not  a  circum- 
stance that  tends  to  throw  light  on  the  case.  Turning  to  the 
particular  transaction,  I  am  boimd  to  say  I  see  no  evidence  to 
exclude  the  notion  that  in  the  first  inception  of  the  negotiations 
the  defenders  intended  to  deal  with  the  pursuers  as  absolute 
purchasers.  But  the  terms  of  the  pursuers'  letter  of  20th  August, 
in  which,  referring  to  the  defenders'  offer  of  the  goods,  they  state 
that  they  would  endeavour  to  "  place  the  goods  for  them,"  were,  I 
think,  calculated  to  put  the  defenders  on  their  guard  as  to  the 
light  in  which  the  pursuers  were  looking  at  the  transaction, 
especially  after  the  mixed  relations  in  which  they  had  stood  to  one 
another,  and  it  appears  to  me,  to  say  the  least,  that  the  defenders 
allowed  the  pursuers  to  drift  into  a  misapprehension.  I  admit 
that  in  the  subsequent  correspondence  dubious  expressions  are 
used  on  both  sides,  but,  in  my  opinion,  the  weight  of  the  evidence 
goes  to  show  that  the  pursuers,  with  the  implied  assent  on  the 
part  of  the  defenders,  were  acting  on  their  behalf  The  case,  of 
course,  must  be  regarded  on  its  own  merits,  but  the  fimdamcntal 
issue  raising  the  question  as  to  the  relations  between  the  parties, 
I  think  it  is  very  important  to  note  that  not  only  did  Messrs. 
TumbuU  <fe  Co.,  as  shown  by  their  letter  of  8th  September,  look 
upon  the  pursuers  as  the  defenders'  agents,  but  that  Mr.  Grant 
himself  challenged  the  defenders  for  discrediting  his  position  as 
their  agent  by  recognising  the  pursuers  as  acting  in  a  similar 
capacity.  If  outsiders  t(X)k  this  view,  it  is  not  surprising  that 
that  should  have  occurred  to  the  parties  themselves.  Beyond  the 
question  of  agency,  there  are  one  or  two  significant  facts.  It  is 
admitted  by  TumbuU  &  Co.  that  these  jams  were  introduced  to 
their  notice  through  the  pursuers,  and  that  this  is  the  first 
transaction  that  passed  between  them.  It  was  finally  concluded 
in  the  same  terms  in  one  respect  in  which  the  pursuers  had 
negotiated  on  behalf  of  their  undisclosed  friends,  viz.,  that  there 
should  be  a  monopoly  of  a  certain  market.  .  No  doubt,  in  the  end, 
there  was  an  advance  upon  the  price  which  the  pursuers  had 
offered,  but  I  look  upon  that  as  a  mere  detail  of  the  transaction. 
In  all  essential  points,  it  seems  to  me  that  the  continuous  and 
persistent  actings  of  the  pursuers  were  the  causa  cauMns  of  the 
bargain  in  question  being  entered  into,  and  if  there  be  any  virtue 
at  all  in  the  legal  principle  to  which  I  have  referred,  it  follows 
that  the  pursuers  must  be  remunerated.  In  my  opinion,  however, 
the  pursuers  have  failed  to  instruct  so  large  a  sum  as  a  five  per 
cent,  commission.  The  principle  on  which  they  rely  is  an 
exception  to  the  ordinary  rule  between  agent  and  principal,  and 
must  be  supported  by  evidence  of  a  particular  usage.  Such 
evidence  is  not  forthcoming,  but  it  would  appear  from  previous 
cases  that  two  and  a-half  per  cent,  hajs  been  recognised  as 
reasonable  remuneration  in  similar  circumstances.  It  has  occurred 
to  me  that  this  sum  might  be  further  reduced  in  consequence  of 
the  steps  taken  by  the  defenders'  agent.  Grant,  at  the  close  of  the 
transaction,   but  that  would  throw  a  doubt  on  the   part  the 
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pursuers  played  in  inducing  the  bargain,  and  as  I  think  ther«  is  amepmothim, 

no  such  doubt  in  the  case,  I  do  not  make  the  deduction.  Hyde  «.  xnne  * 

W.A.B.  - 

This  judgment  was  acquiesced  in. 

For  paisneis — Mr.  O.    Pbosseb,  Aberdeen.      For   defenders — Mr.  G. 
fiuZTOV,  Aberdeen. 


Mrs.  O'CoNNELL,  Pursuer;   Robert    Barclay,  Defender,     No.  80. 

Officer  of  the  Law — Illegal  Apprehension — Malice, — Circum-  A""^"""*- 
stances  in  which  held  that  a  police-constable,  in  making     ^BSSay.*' 
an  apprehension,  acted  maliciously  and  without  probable         — 
cause. 

In  this  action  the  pursuer,  Mrs.  O'Connell,   Schoolhill, 

Aberdeen,  sued  Robert  Barclay,  a  constable  in  the  Aberdeen 

City  Police,   for  £100   damages,   in   consequence    of    the 

defender  having  apprehended  the  pursuer,  and  taken  her  to 

the  police  office,  and  there  slandered  her  by  calling  her  a 

prostitute,  or  using  words  to  that  effect ;  and  that,  in  doing 

so,  the  defender  acted  maliciously  and  without  probable 

cause.  The  defence  was  a  denial  of  the  pursuer's  aver- 
ments, and  a  plea  that  the  defender's  actings  were  within 
the  sphere  of  his  duty.  The  following  was  the  judgment  of 
the  Sheriff-Substitute  (Brown),  which  was  adhered  to  on 
appeal : — 

Aberdeen,  4th  March,  1885. — Having  considered  the  cause:  March 4, isaa. 
Finds  that  between  10  and  11  p.m.  of  Thursday,  the  25th  of  sheriff  b»owh. 
September  last,  while  the  pursuer  was  in  Bridge  Street  of  Aber- 
deen, on  her  way  home,  she  was  taken  into  custody  by  the 
defender,  a  police-constable  in  the  Aberdeen  City  Police,  and  taken 
to  the  police  office  :  Finds,  for  the  reasons  stated  in  the  subjoined 
note,  that  in  so  apprehending  and  removing  the  pursuer  the 
defender  acted  falsely,  maliciously,  and  without  probable  cause : 
Finds  the  pursuer  entitled  to  damages,  assesses  these  at  iSlO,  for 
which  decerns  against  the  defender  with  expenses,  <l^c.,  on  the 
lower  scale.  W.  A.  Brown. 

Note, — This  is  a  case  which  1  feel  presents  some  difficulty ;  but, 
80  ^  as  1  can  see,  that  is  not  in  any  way  connected  with  the  facts. 
The  statement  in  the  pleadings  as  to  the  manner  in  which  the 
pursner  was  conducted  to  the  police  office  on  the  night  in  question 
is  undoubtedly  an  exaggeration, — so  far  at  least  as  the  evidence  is 
concerned.  1  cannot  say  there  is  anything  in  the  case  to  suggest 
the  improbability  of  the  truth  of  all  that  the  piursuer  says,  but  I 
am  quite  clearly  of  opinion  that  in  its  entirety  the  proof  does  not 
instruct  it.  There  is  certainly  nothing  to  support  the  allegation 
that  piuBuer  was  roughly  handled,  and  dragged  to  the  police  office. 
On  the  other  hand,  I  think  there  is  no  reasonable  room  for  doubt 
as  to  the  general  complexion  of  the  defender's  actings  towards  her, 
and  I  arrive  without  hesitation  at  the  result  that  she  was  appre- 
hended and  taken  to  the  police  office.  A  strenuous  attempt  was 
made  to  show  that  all  the  defender  did  was  to  ask  the  pursuer  her 
name, — a  thing  in  itself  which,  in  the  circumstances,  he  had  no  right 
to  do, — and  to  invite  her  to  accompany  him  to  the  office  on  her 
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AnmamiBHiM.  refusal,  and  in  which  proposal  it  was  said  she  acquiesced.    But,  in 
^BftSSS  "*     ^y  opinion,  it  is  quite  plain  that  this  is  a  mere  travesty  of  the 
evidence.    The  defender  mistook  the  pursuer  for  another  person,  and 
assuming — but,  as  will  afterwards  appear,  entirely  without  pretext 
— that  her  conduct,  not  at  the  time,  but  on  a  previous  occasion, 
entitled  him  to  deal  with  her  as  an  offender,  he  took  her  into 
custody  with  the  view  of  taking  her  to  the  police  office.    It  would, 
as  it  strikes  me,  be  absurd  to  accept  from  the  defender  the  sugges- 
tion that  the  pursuer  was  as  anxious  to  go  the  office  as  he  was  to 
remove  her  there,  in  order  to  have  the  opportunity  of  vindicating 
her  right  to  refuse  her  name,  and   I  fear  that  the  liberty  of  the 
subject  would  be  seriously  compromised  if  illegal  acts  on  the  part  of 
officers  of  the  law  should  be  justified  on  such   purely  fanciful 
grounds. 

The  pursuer  is  at  a  disadvantage,  in  so  far  as  she  has  no 
witnesses  to  corroborate  her  view  of  the  matter;  but,  taking,' 
the  story  with  all  the  glosses  which  the  defender  has  the  oppor- 
tunity of  putting  upon  it,  it  is  plain  to  my  mind  that  no  amount 
of  ingenuity  can  resolve  it  into  anything  else  but  a  case  of 
illegal  apprehension.  That  is  plain  on  the  face  of  what 
occurred,  as  testified  by  both  parties  equally,  and  by  what  after- 
wards took  place  at  the  police  office,  where,  according  to  the  state- 
ment of  Sergeant  M'Kay,  an  apology  was  made  to  the  pursuer 
after  it  was  ascertained,  through  an  officer  on  duty  there,  that  she 
was  a  respectable  woman.  The  implication  of  the  evidence  is 
clear  that  up  to  that  time  she  was  assumed  to  possess  a  different 
character,  and  that  she  was  in  the  police  office,  not  by  her  own 
voluntary  act,  but  because  of  the  suspicions  entertained  by  the 
defender,  and  the  unwarranted  assumption  of  duty  he  made  in 
connection  with  these. 

The  question  is  whether,  in  these  circumstances,  the 
pursuer  has  a  valid  claim  to  damages.  The  burden 
of  proof  lies,  of  course,  in  the  first  instance,  with  her, 
and  it  was  ftunkly  admitted  on  her  behalf  that,  before  she 
can  do  so,  she  must  instruct  malice  and  want  of  probable  cause 
on  the  part  of  defender.  What  the  privilege  of  a  policeman  in 
regard  to  the  repression  of  minor  offences  is,  it  would  be  difficult 
precisely  to  formulate.  It  is  different  from  some  other  privileges, 
such  as,  for  example,  the  absolute  privilege  of  a  judge,  and  it  may 
safely  be  said  that  it  depends  a  good  deal  upon,  and  is  more  or 
less  modified  by,  the  circumstances  of  individual  cases.  There  is 
no  doubt,  however,  that  the  law  recognises  a  privilege  to  an  officer 
of  law  acting  reasonably  in  the  execution  of  his  duty  which  will 
relieve  him  ftt)m  such  claims,  unless  he  is  proved  to  have  acted 
maliciously  and  without  probable  cause.  In  this  case  no  question 
arises  as  to  the  defender  having  done  what  he  did  without  a 
warrant,  for,  to  such  duty  as  he  assumed  himself  to  be  acting  in 
pursuance  of,  a  written  warrant  is  not  applicable.  The  question  is 
whether  he  acted  without  warrant  in  fact  or  in  reason  of  any  kind, 
and  whether  his  conduct  was  so  utterly  unjustifiable  as  to  qualify 
the  conditions  of  malice  and  want  of  probable  cause  that  exclude 
the  privilege.  There  is  no  doubt  there  must  be  a  concurrence  of 
these  two  elements  to  infer  liability,  and  that  so  long  as  only  one 
of  them  is  present  the  privilege  is  not  ousted. 

Dealing  with  the  last  of  these  first,  I  am  quite  clearly  of  opinion 
that  the  defender  acted  without  probable  grounds  in  making  an 
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apprehensioii  of  the  pursuer;  for,  in  my  opinion,  the  evidence  abimmhshim. 

instructs     he       practically      did      that.       Without      affirming     ^'^JJSJ"*'" 

that   there  is    any    evidence    that    the     defender     called    the 

pursuer     a      prostitute,      there     is      no      doubt      the     design 

present  in    his  mind  in    regard  to    her   was    to  deal   with   her 

for  loitering.     But  there  are  diflferent  forms  of  loitering  on  the 

public  streets  constituting  police  offences,  and  it  is  equally  clear  what 

description  of  loitering  it  was  that  the  defender  had  in  view.     It 

wajB  loitering  in  pursuance  of  an  immoral  purpose.     There  was  no 

person,  however,  in  view  of  the  defender  with  whom  any  such 

purpose  could  be  suggested  at  the  time  he  accosted  the  pursuer. 

Moreover  it  is  plain,  on  the  admission  of  the  defender  himself,  that 

the  pursuer  was  not  hanging  about,  and  that  he  stopped  her  as 

she  was  walking  peaceably  along  the  street.     So  far,  it  is  quite 

clear  to  me  that  the  defender  was  without  probable  grounds. 

It  is  contended  for  him,  however,  that  the  inquiry  goes  beyond 
the  scope  of  what  was  then  done,  and  that  his  conduct  must  be 
regarded  by  the  light  of  the  impressions  which  were  working  in 
his  mind  when  he  took  pursuer  into  custody.  I  think  this  is  a 
fair  enough  appeal,  but  it  does  not  seem  to  me  to  place  the 
defender  in  a  much  better  position.  In  the  first  place,  he  does 
not,  upon  his  own  showing,  bring  the  case  up  to  the  point  that  he 
acted  under  a  conviction  of  the  identity  of  the  two  women,  for  all 
that  he  says  is  that  there  w^as  a  strong  resemblance  between  them. 
It  is  doubtful  whether,  in  these  circumstances,  the  defender  is 
entitled  to  the  benefit  of  the  assiunption  that  he  acted  with  honest 
belief  in  the  matter. 

But  a  great  deal  more  has  to  be  reckoned  with,  for  the 
question  remains,  and  must  be  dealt  with,  whether  in  reganl 
to  the  first  woman  he  was  reasonably  justified  in  doing  what 
he  did  against  the  pursuer  on  a  mistaken  inference  of  identity. 
Now,  it  seems  to  me  that  both  the  evidence  and  the  reason  of  the 
thing  make  this  perfectly  clear.  The  defender  himself  did  not 
say  he  knew  the  other  woman  to  be  a  prostitute.  On  the  contrary, 
he  disclaimed  all  knowledge  of  her,  admitting  that  he  had  only 
seen  her  hanging  about,  and  had  never  seen  her  speak  to  or  accost 
any  man.  Further,  there  is  the  consideration  that,  even  if  the 
defender  had  had  reasonable  excuse  for  taking  up  the  first  woman 
for  loitering,  it  is  to  my  mind  open  to  serious  doubt  whether,  for 
such  an  offence  as  he  assumed  had  been  committed,  he  was  justified 
in  doing  bo  ex  intervaUo.  Assuming,  therefore,  that  the  defender 
was  not  acting  within  his  duty  in  taking  the  w:oman  for  whom  he 
mistook  the  pursuer  into  custody,  but,  as  I  think  is  clear,  very 
much  in  excess  of  his  duty,  it  follows  that  his  apprehension  of  the 
pursuer  must  be  placed  within  the  same  category.  I  do  not  say 
he  would  have  been  liable  merely  for  making  a  mistake  in  the 
identitv  of  the  pursuer,  for  in  the  recent  English  case,  Clark  v. 
Moiynettar,  December  4,  1877,  L.R.  2  B.D.  237,  it  was  held 
that  a  party  using  slanderous,  but  privileged,  expressions  is  not 
liable  to  be  put  to  proof  that  an  honest  belief  of  the  truth  of 
what  he  said  rested  on  reasonable  grounds.  Having  an  honest 
but  mistaken  belief  in  regard  to  the  pursuer  that  she  was  a 
woman  who  had  done  certain  unlawful  acts,  the  law  would  pro- 
bably give  the  defender  protection  so  long  as  he  acted  in  the 
execution  of  his  duty,  even  if  the  grounds  of  his  belief  were 
insuifieienty  however  severe  the  incidence  of  the  mistake  might  be 
on  an  innocent  individual. 
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But  the  question  here  is  forced  back  upon  the  consideration  of 
the  defender's  actings  towards  the  first  woman,  and  on  that  point 
I  have  already  expressed  an  opinion. 

I  arrive,  therefore,    at   the  conclusion   that  in   apprehending 
pursuer   the   defender    acted   w^ithout   probable    grounds.     The 
question   remains   to   be   considered,    in    doing   so   did   he   act 
maliciously  ?     The  nature  and  extent  of  the  malice  required  to  be 
proved  in  such  cases  are  still  questions  of  difficulty,  but  it  is 
admitted  in  all  legal  statements  regarding  these  that  they  are 
more  or  less  controlled  by  circumstances.     By  one  legal  author 
the  difference  between  actual  and  legal  malice  is  stated  to  consist 
in  this,  that  the  one  imports  a  bad  motive  and  the  other  the  want 
of  any  good  motive.     In  the  decided  cases  a  very  clear  definition 
of  the  principle  that  falls  to  "be  applied  in  such  caaes  is  contained 
in  the  opinion  of  Lord  Young  in  Green  v.  Ckalmers,  December  12, 
1878,  6  R.  318,  when  his  Lordship  said — "I  do  not  concur  in 
<<  rejecting  the  defender's  denial  that  she  made  the  charge,  but  if 
"  I  did  I  could  not  acquit  her  of  malice,  any  more  than  of  false- 
"  hood.     It  is  true  that  the  existence  of  malice  and  the  absence 
"  of  probable  cause  must  concur.     It  does  not,  however,  follow  that 
"these  can  always,  or  generally,  although  they  may  sometimes,  be 
"separated   sharply,   and  dealt  with  as  distinct  matters.     The 
"  common  sense  of  mankind  attributes  malice  to  anyone  who  makes 
"  a  fabe  and  calumnious  charge  against  another,  without  reasonable 
"  excuse ;  and  the  law  of  evidence  is  not,  in  this  matter  at  least.,  in  con- 
"  flict  with  common  sense.    Evidence  of  an  injurious  falsehood,  with- 
"  out  reasonable  excuse,  is  evidence  of  malice."     If,  therefore,  the 
apprehension  of  the  woman  whom  the  defender  had  in  view  would 
have  been  altogether  an  unwarranted  act,  or,  in  other  words,  an  act 
without  reasonable  excuse,  I  do  not  see  how  the  liability  of  the 
defender  for  his  conduct  towards  the  pursuer  can  be  avoided.    If 
A,  intending  to  kill  B,  fired  at  and  killed  C,  the  law  ssljs  he  is 
guilty  of  murder,  and  on  the  same  principle  the  apprehension  of 
the  pursuer  was  unjustifiable  if  it  was  done  in  pursuance  of  an 
unwarranted  purpose  towards  another  woman  for  whom  she  was 
mistaken.     I  repeat  that  I  feel  the  difficulty  of  the  case,  but  it 
seems  to  me  that  if  the  privilege  of  a  police  constable  is  to  be  held 
to  extend  so  far  as  to  involve  an  assumption  that,  while  engaged  in 
the  performance  of  his  duty,  he  is  acting  in  the  honest,  though  it 
may  be  mistaken,  belief  of  what  his  duty  is,  without  consideration 
of  the  manner  in  which  he  may  have  acted  on  a  particular  occasion, 
and  without  the  right  to  draw  a  reasonable  inference  from  his  acta, 
apart  from  his  averment,  that  he  conceived  himself  to  be  acting  hi 
the  discharge  of  duty,  there  would  be  no  end  to  the  indignities 
which  the  public  might  be  required  to  suffer  at  the  hands  of 
persons  not  always  possessed  of  much  education  or  discretion,  thus 
practically  vested  with  irresponsible  power. 

In  this  case  the  principle  of  the  judgment  in  Clark  v.  Molyneux 
is  excluded  (even  assuming  that  the  illegal  act  complained  of  in 
the  two  cases  could  be  assimilated,  which  is  doubtful),  because, 
not  only  is  the  defender  not  put  to  the  proof  of  his  sense  of  duty 
resting  on  reasonable  groundjs,  but  the  case  made  against  him  is 
that  he  was  outwith  his  duty  altogether,  and  that  that  is  directly 
instructed  by  his  acts. 

It  does  not  occur  to  me  that  much  requires  to  be  said  on  the 
remaining  question  of  damages.     I  have  already  said  I  hold  there 
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is  no  evidence  that  the  pursuer  was  roughly  handled,  and  at  the  abikdmbmiib. 

police  office,  when  the  respectability  of  her  character  was  ascer-    ^Barclay/' 

tained,  she  was  treated  with  due  consideration.     No  charge  was 

made  against  her  in  the  police  books,  her  name  only  being  entered 

there,  in  accordance  with  a  uniform  and,  I  assume,   necessary 

practice ;  and  although  there  is  no  doubt  she  was  much  put  about 

by  the  defender's  imwarranted  conduct,  and  is  therefore  entitled  to 

solatium,  it  appears  to  me  that  a  larger  sum  than  I  have  awarded 

as  damages  would  be  making  too  much  of  the  case,  and  exagger- 

atmg  the  extent  of  the  injury  to  her  feelings.     I  do  not  go  the 

length  of  suggesting  that  the  case  should  have  been  tried  in  the 

Small  Debt  Court,  for  it  was  one  requiring  patient  consideration, 

but  I  think  the  pursuer's  account  of  expenses  should  be  taxed  on 

the  lowest  scale.  W.  A.  B. 

The  Sheriff-Principal  (GUTHRIE  Smith)  on  appeal  pro- 
nounced the  following  Interiocutor : — 

Edinburgh,  6th  April,  1885.— The  Sheriff  having  heard  parties'    Apriu^isafi. 
procurators  on  the  defender's  appeal  against  the  interlocutor  of      ^^'^S  „« 
4th  March  last,  and  considered  the  proof,  dismisses  the  appeal, 
affirms    the    interlocutor   appealed    against,   and    decerns,    with 
additional  expenses.  J.  Guthrie  Smith. 

Not^, — In  this  case  it  cannot  be  denied  that  a  very  grave  mistake 
was  committed,   for  which,    with  the   fullest  desire  to   protect 
the  police  in  the  performance  of  their  public  duty,  I  can  find  no 
adequate  excuse.     The  clause  of  the   statute   under  which  the 
defender  intended   to  act  authorises   a  policeman  to  take   into 
custody  a  woman  guilty  of  "  loitering,"  in  the  police  sense,  provided 
the  offence  is  committed  "within  his  view;"  that  is  to  say,  when 
he  sees  her  actually   accosting   men   for    presumably   improper 
purposes.     But  the  meaning  is  that  if  he  intends  to  act  he  must 
act  at  the  time.     It  would  be  an  intolerable  interference-  with 
public  liberty,  if  a  woman  who  was  going  quietly  and  peaceably 
along  the  street  were  liable  to  be  led  off  to  prison,  because  an 
officer  had  seen  her  conduct   herself  differently  on  some   other 
occasion.     The  defender  was  therefore  plainly  outside  of  the  Act 
altogether  in  interfering  with  the  pursuer,  who,  according  to  his 
own  admission,  had  been  guilty  of  no  impropriety  whatever,  beyond 
having  a  certain  resembhince  to  another  woman  of  a  different 
character.      The  resemblance,  combined  with  actual  instances  of 
solicitation  coming  under  the  policeman's  own  observation,  might 
have  been  reasonable  cause  for  demanding  her  name,  but  by  itself 
it  afforded  not  a  shadow  of  a  pretext  for  his  interfering.     She  was 
uot  like  a  criminal  seeking  to  escape  from  justice, — a  case  in  which, 
should  the  wrong  man  be  taken  by  mistake  in  the  hurry  and 
confusion  caused  by  his  flight,  the  conduct  of  the  policeman  would 
be  favourably  considered,  because  of  the  necessity,  in  the  public 
interest,  of  very  prompt  action.      No  disorderly  act  had   been 
committed ;  the  pursuer  was  doing  nothing  to  attract  attention ; 
in  fact,  no  one  else  was  in  sight  at  the  time ;   and  giving  the 
defender  the  full  benefit  of  his  belief  that  she  was  not  the  highly 
respectable  w^oman  she  turned  out  to  be,  he  had  no  call  or  occasion 
to  act  until  he  saw  something  in  her   conduct  to  warrant  his 
suspicions.      Now  that  his    suspicions  turn   out  to  be   wholly 
unfounded,  I  have  no  difficulty  in  holding  him  answerable,  on  the 
ground  that  he  acted  without  reasonable  or  probable  cause ;  and 
therefore,  in  the  judgment  of  the  law,  recklessly  and  with  malice. 
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abbkdimbhiu      Xb  to  the  point  made  that  the  pursuer  was  not  taken  to  the 

o'o^eii  V.     police  office,  but  went  of  her  own  accord  on  his  invitation,  I  am  of 

- —  '       opinion  that  all  which  took  place  necessarily  issued  out  of  the 

^  —         defender's  primary  illegal  act  of  stopping  the  pursuer  on  the  street 

GotheuSmith.  and  demanding  her  name,  and  therefore  he  has  been  justly  held 

liable  in  damages.  J.  G.  S. 

For  pursuer — 3ir.  Pbteb  Clabk,  Aberdeen.     For  defender — Mr.  J.  D. 
Maokib,  Aberdeen* 
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SHERIFF  COURT  OF  DUMFRIESSHIRE. 

James  Rennie,  Pursuer ;  James  M'Gill  and  Gibers, 

Defenders. 

Property — Joint-Proprietors — Expense  of  Repairs, — Held  tliat 
a  joint-proprietor  is  liable  for  a  proportion  of  the  neces- 
sary expenses  of  keeping  the  joint-property  in  repair, 
although  incurred  without  his  consent. 

This  was  an  action  raised  in  the  Debts  Recovery  Court 
at  the  instance  of  James  Rennie,  brewer  in  Dumfries, 
occupier  of  the  dwelling-house  and  other  subjects,  called 
"  The  Old  Brewery,"  Dumfries,  of  one-half  of  which  he  is 
aJso  joint-proprietor,  against  James  M*Gill,  banker,  Dum- 
fries, and  others,  who  are  proprietors  pro  indiviso  of  the 
other  half  of  said  subjects,  in  which  the  pursuer  asked  decree 
against  the  defenders  for  the  sum  of  £39  10s.  3d.,  being  one- 
half  of  the  expense  of  repairs  made  on  said  subjects,  which 
were  rendered  urgent  and  necessary  in  consequence  of 
damage  done  by  storms  and  otherwise  during  the  months 
of  December  1883,  and  January  and  February,  1884,  and 
which  had  been  paid  by  him.  The  defenders,  while 
admitting  liability  for  one-half  of  the  expense  of  repairing 
the  roofs  of  the  subjects  damaged  by  the  January  storm, 
pleaded  that,  not  having  been  consulted  by  the  pursuer  in 
regard  to  the  other  repairs,  and  the  same  not  having  been 
urgent  or  necessary,  they  were  not  liable  in  the  one-naif  of 
the  cost.  After  proof,  the  Sheriff-Substitute  (Hope)  found 
that  the  cost  of  the  repairs  rendered  necessary  by  the 
storms  was  £53  16s.  5d.,  and  decerned  against  the  defenders 
for  the  one-half  thereof,  under  deduction  of  £3  of  modified 
expenses,  to  which  he  found  them  entitled.  Both  parties 
appealed  to  the  Sheriff-Principal  (Macpherson),  who 
adhered,  and  decerned  for  a  larger  sum  than  that  given  by 
the  Sheriff-Substitute,  viz.,  £30  18s.  TJd.,  but  found  neither 
party  entitled  to  expenses.  The  Interlocutor  and  Note 
were  as  follows : — 

Edinburgh,  2Sth  February^  1885. — The  Sheriff  having  resumed 
consideration  of  the  appeal,  adheres  to  the  first  seven  findings  in 
fact  in  the  interlocutor  appealed  against^  and  also  to  the  ninth 
finding  in  fact :  Recalls  the  eighth  finding  in  fact,  and  in  place 
thereof:  Finds  (8)  that  the  expense  of  putting  on  said  roof, 
above  what  the  necessary  repairs  of  the  old  roof  would  have  cost» 
amounts,  exclusive  of  the  cost  of  raising  the  walls,  to  J&13  128.  2d.: 
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Adheres  to  the  first  three  findings  in  law,  recalls  the  remainder  of  p^*"™"""' 
the  said  interlocutor  after  the  words  "joint  expense  of  parties,"  B«imiej  mhiiu 
aod  in  place  thereof,  finds  the  expense  of  the  repairs  rendered    «  v "~"  ggg^ 
necessary  by  the  storms  was  £61  17s.  3d.,  and  that  the  defenders      *  * — 
are  liable  to  the  pursuer  in  one-half  thereof,  or  £30  18s.  7^d.,  for   MAorauSos. 
which  siun  decerns  against  the  defenders :    Finds  neither  party 
entitled  to  expenses.  Norman  Maopherson. 

Note. — ^I  concur  in  the  principles  applied  to  the  determination 
of  this  case ;  but  so  far  as  1  can  follow  the  too  meagre  evidence, 
an  error  has  crept  into  the  calculations  as  to  the  extra  cost  of  the 
new  roof  of  the  malt  bam,  the  total  cost  of  which,  exclusive  of 
raising  the  walls,  seems  to  have  been  £27  4s.  4d.  The  half  of 
this  sum,  and  the  cost  of  raising  the  wall,  and  the  items  amounting 
to  £1  5s.  struck  off  by  the  Sheriff-Substitute  from  the  other 
accounts,  fall  to  be  deducted  from  the  total  expenditure  in  order 
to  ascertain  the  sum  to  be  divided  between  the  parties.  The  pur- 
suer having  gained  rather  more  than  half  the  amount  in  dispute 
when  he  raised  his  action,  cannot  be  found  liable  in  expenses.  Both 
parties  took  up  unreasonable  positions,  and  have  acted  throughout 
unreasonably,  so  expenses  are  given  to  neither.  N.  M. 

For  pursuer — Mr.  Jamks  Gbddbs  (CsAia  k,  Gbddbs),  Dumfriea.    For 
defenders —Mr.  J.  PaiHBOSB  (Pbimbosb  k  Gobdon),  Dumfries. 


Miss  Edith   Leonora  Pasley  Dirom,   Pursuer ;    Mrs.    No.  82. 

Isabella  A.  Dirom,  Defender,  duiifmmhieb. 

Interdict — Fisking — TJie  of  Boat, — Held  that  a  person   in       °*— 
right  to  a  lease  of  fishings  is  entitled  to  use  a  boat  in 
the  full  enjoyment  of  that  right,  and  interdict  refused. 

This  was  an  action  at  the  instance  of  Miss  Edith  Leonora 

Pasley  Dirom,  of  Mount  Annan,  against  Mrs.  Isabella  A. 

Dirom,  of  Newpaxk,  Annan,  in  which  the  pursuer  sought 

to  have  the  defender  interdicted  from  using  a  boat  on  that 

part  of  the  river  Annan  belonging  to  the  pursuer.     By 

lease,  dated  3rd  and  5th  July,  1872,  granted  by  Colonel 

Dirom  (pursuer's  father)  to  Admiral  Dirom,  the  former  let 

to  the  latter  and  his  heirs  the  right  or  privilege  of  using 

one  salmon  rod,  one  trouting  rod,  and  one  rake  net  in  that 
part  of  the  river  Annan  in  which  he,  as  proprietor  of  the 
estate  of  Mount  Annan,  had  the  right  of  fishing,  for  nine 
years  or  seasons  from  the  commencement  of  the  fishing 
season  of  the  year  1873,  with  right  to  Admiral  Dirom,  in 
the  event  of  his  letting  his  residence  of  Newpark,  to  assign 
the  lease  to  the  tenant.  The  rent  of  the  fishings  was  fixed 
at  £4  4s.  per  annum.  Admiral  Dirom  died  on  12th  August, 
1878,  leaving  a  settlement  by  which  he  conveyed  his  wnole 
estate  to  the  defender;  and  she  maintained  that  she  was 
entitled  to  use,  and  to  give  permission  to  others  to  use,  a 
boat  in  the  exercise  of  her  rights  under  the  lease.  The 
Sheriff-Substitute  (Hope)  held  that  the  use  of  the  boat  by 
the  late  Admiral  Dirom  was  attributable,  not  to  the  lease, 
but  to  a  verbal  permission  obtained  from  Colonel  Dirom, 
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DUMmiSSBIKI. 

IMrom  V.  Dlrom. 


and  he  granted  interdict.    Against  this  decision  the  defender 
appealed  to  the  Sheriff-Principal  (Macpherson),  who  issued 
Marchji.  1886.  ^^^  f oUowing  Intcrfocutor : — 

MACTMMoa.  Edinburgh,  21«e  March,  1885. — The  Sheriff  having  resumed 
consideration  of  this  appeal :  Adheres  to  the  first  seven  findings  in 
fact  in  the  interlocutor  appealed  against ;  quoad  ultra  recalls  the 
interlocutor,  and  in  place  thereof:  Finds  (8)  that  the  use  of  a  boat 
is  necessary  to  the  full  enjoyment  of  the  right  of  fishing  conferred 
by  the  said  lease  :  Therefore  finds  that  the  pursuer  is  not  entitled 
to  interdict  as  craved ;  sustains  the  defences ;  refuses  the  prayer  of 
the  petition :  Finds  the  defender  entitled  to  expenses,  &c. 

Norman  Macpherson. 
Ifote. — The  defender's  residence  of  Newpark  is  separated  from 
the  Annan  by  a  narrow  holm  about  twenty  yards  wide.  The 
object  of  the  present  procedure  is  to  prevent  her  carrying  across 
this  holm  a  boat,  in  order  that  it  may  be  used  in  fishing  under  the 
lease  granted  by  the  pursuer's  father,  and  applying  to  **  that  part 
"  of  the  river  ^nan  in  which  the  proprietor  of  Mount  Annan  has 
"  the  right  of  fishing."  There  is  no  question  as  to  the  right  to 
cross  the  holm  to  the  bank  of  the  river ;  but  once  there,  it  is  said 
no  boat  must  be  used.  The  question  of  the  right  of  rod-fishers  to 
use  boats  is  novel,  however  old  and  general  the  practice  in  lochs 
and  in  many  rivers.  Perhaps  its  novelty  is  owing  to  its  never 
having  been  doubted.  It  seems  to  me  that  the  question  must  be 
solved  by  determining  whether  the  right  is  implied  in  the  terms 
of  the  grant.  The  lease  grants  the  "  right  or  privilege  "  of  fishing, 
with  a  power  to  the  grantee,  if  he  erected  a  residence,  to  assign 
the  lease  to  any  tenant  of  the  residence.  Therefore,  something 
more  than  a  privilege  personal  to  the  grantee  was  intended.  There 
is  a  limitation  to  the  number  of  engines  to  be  used,  but  no  other 
limitation ;  and,  as  regards  range,  the  right  is  to  be  co-extensive 
with  the  granter's  right  of  fishing.  When  there  is  no  special 
limitation  to  certain  parts  of  the  water,  I  think  it  fair  to  infer  that, 
with  the  right,  there  is  an  impUed  grant  of  the  right  to  use  all 
reasonable  means  for  its  full  enjoyment.  As  a  right  to  all  reason- 
able access  follows  a  grant  of  land,  though  the  access  must  be 
through  the  other  lands  belonging  to  the  granter,  rights  of  salmon 
fishing,  apart  from  riparian  rights  of  property,  even  though  not 
issuing  from  the  riparian  proprietor,  imply  right  to  use  the  land 
for  the  purposes  of  the  fishing.  Many  rivers,  to  say  nothing  of 
lochs,  require  boats  for  advantageous  fishing  of  certain  parts,  even 
with  the  rod.  As  to  the  fishing  in  question,  I  take  its  description 
from  the  pursuer's  factor.  He  does  not  say  all  the  Mount  Annan 
water  can  be  fished  without  a  boat,  but  merely  "  most  of  it  can  be 
"  fished  either  by  wading  or  from  the  bank ;"  again,  "  there  are 
"  only  one  or  two  parts  of  the  river  where  the  use  of  a  boat  is 
"  required,  and  that  depends  upon  the  state  of  the  tide."  These 
parts  are  not  excepted  from  the  water  over  which  the  right  or 
privilege  is  granted,  and  I  do  not  feel  warranted  in  introducing  an 
exclusion  of  the  available  means  of  making  the  right  or  privilege 
effectual  over  its  whole  range.  Without  discussing  the  competency 
of  controlling  this  particular  contract  by  parole  testimony,  it  is 
worthy  of  remark  that  before  the  grant  Admiral  Dirom  had  been 
in  the  habit  of  using  a  boat,  and  that  after  the  grant  he  continued 
the  practice ;  and  I  may  add  that,  giving  the  fullest  credit  to  the 
purauer's  witnesses  as  being  absolutely  truthful,  what  they  say 
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does  not  appear  to  me  necessarily  to  lead  to  any  other  conclusion  DuMfWBMHio. 

than  that  which  I  draw  from  the  lease  itself.     The  rent,  though  wrom^jMrom. 

not  illusory,  is  not  such  as  to  take  off  from  the  whole  lease  the   March  ai.  isss. 

character  of  a  grant  of  a  personal  favour  which  never  would  have        shcHir 

been  granted    but    for  the    relationship    between    the    parties. 

Nothing  is  said  of  the  boat  which  would  not  equally  apply  to  the 

right  of  fishing  itself    Hearsay  in  such  a  case  would  require  to  be 

very  precise.     The  defender  did  not,  in  her  defences,  claim  the 

right  to  use  the  boat  except  for  fishing,  and  has  put  in  a  minute 

to  that  effect.     It  is  satisfactory  to  know  that  there  is  no  element 

of  personal  feeling  in  the  litigation,  but  merely  a  desire  to  have 

the  rights  of  parties  cleared  up.  N.  M. 

For  parsner— Mr.  J.  Stmons  (8.  Adamson  &  J.  Stmoms),  Dumfries. 
For  defender — Mr.  James  Geddbs  (Cbaiq  k,  Gbddss),  Dumfries. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Robert  Weir,  PurBuev ;  Robert  Stevenson  and  Others,      No.  83. 

Defenders.  laham^hieil 

Welrr. 

Law  Agent — Compromtse — ffeld  that  the  mandate  of  a  law  sfceven»on,  4c 
agent  practising  in  the  Sheriff  Court  does  not  entitle 
him  to  accept  a  tender  made  in  an  action. 

The  facts  appear  from  the  Interlocutor  and  Note : — 
Hamilton,  2bth  March,  1885.— Having  heard  parties' procura-  M»rchi6. isas. 
tore  and  made  avizandum :  Finds  in  fact  (1)  that  in  this  action  sheriff  Bimsii. 
the  pursuer,  a  half-brother  of  the  deceased  William  Weir,  Mother- 
well, sues  the  deceased's  next-of-kin  and  heir-at-law  for  JBIOOO,  or 
sach  other  sum  as  may  appear  to  be  one-fifth  share  of  the 
means  and  estate  of  the  deceased,  on  the  ground  that  the  defenders 
agreed  to  divide  the  same  with  pursuer,  share  and  share  alike,  in 
the  event  of  a  reduction  of  a  disposition  and  settlement  made  by 
the  deceased  in  favour  of  his  housekeeper  being  successful,  the 
pureuer  assisting  the  defenders  to  carry  through  said  reduction 
and  bearing  a  share  of  the  expenses  if  it  was  imsuccessful ;  (2) 
that  the  defenders  with  their  defences  made  certain  tenders — the 
defenders  Robert  Stevenson,  Mrs.  Watson,  and  Mrs.  Inglis  each 
tendering  JB20  with  expenses,  and  the  defenders  William  Steven- 
son and  Mrs.  Thomson  each  tendering  £8  15s. ;  that  the  tenders 
of  William  Stevenson  and  Mrs.  Thomson,  amounting  together  to 
£17  10s.  were  accepted,  but  that  the  other  tenders  were  not 
accepted ;  (3)  that  by  minute  No.  20  of  process,  the  defenders, 
Mrs.  Watson  and  Mrs.  Inglis,  each  increased  their  tenders  to  £42 
IDs,,  the  same  to  include  expenses ;  (4)  that  by  No.  23  of  process, 
lodged  when  the  proof  had  been  partly  led,  the  pursuer's  agent,  a 
duly  qualified  procurator  of  Court,  accepted  the  tenders  of  Mrs. 
Watson  and  Mrs.  Inglis ;  and  (5)  that  by  No.  28  of  process,  the 
pursuer  denies  that  his  agent  had  authority  to  accept  said  tenders, 
and  repudiates  said  acceptance  :  Finds  in  law  that  said  agent  had 
neither  implied  nor  express  authority  to  accept  said  tenders,  and 
appoints  the  case  to  be  put  to  the  motion  roll  of  Friday  the  27th 
March  current,  that  a  diet  for  taking  the  remainder  of  the  proof 
on  the  merits  may  be  fixed,  reserving  all  questions  of  expenses, 
and  decerns.  J.  B.  L.  Birnie. 

Note, — Two  questions  arise  :  (1)  Does  a  Sheriff  Coui-t  pi-ocum- 


March  26, 1886. 
Sheriff  BiBSiJL 
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LAHA&K8HJB&  ^of's  mandate  include  a  power  to  accept  a  tender?  and  (2)  Was 
8te^on"&c  *^®  pursuer's  agent  expressly  authorised  to  aceept  the  tenders 
which  the  pursuer  repudiates] 

1.  The  decisions  will  be  found  in  Mr.  Begg's  work  on  Agents, 
2d  ed.,  pp.  88,  et  seq.  An  English  attorney  has  power  tx) 
compromise  an  action.  In  Fray  v.  Voules^  1859,  28  L.J.  Q.B. 
232,  Lord  Campbell  said  that  an  attorney  may  compromise  "  if  he 
"does  so  reasonably,  skilfully,  and  bond  fide;"  and  in  Ckoumx, 
Parrot,  1863,  32  L.J.  C.P.  197,  Chief-Justice  Erie  said,  "I  appre- 
"hend  the  rule  of  law  is  well  established,  that  the  general 
"authority  to  conduct  a  cause  gives  the  attorney  authority  to 
"compromise.  The  reason  why  the  compromise  is  held  to  be 
"  binding  upon  the  client  is  because  the  attorney  is  his  general 
"agent  for  that  purpose." 

A  Scotch  counsel  has  the  same  power  (Gilfillan  v.  Broum,  1833, 
11  S.  548;  Jefrey  v.  Simpson,  1835,  13  S.  1122);  but  in  Batehelor 
V.  Pattison  and  Mocker sy,  1876,  3  R.  914,  the  Lord-President 
drew  a  distinction  between  a  counsel  who  cannot  decline  employ- 
ment, and  must  therefore  be  independent  of  his  client,  and  an 
agent  who  may  decline  employment,  and,  as  a  general  rule,  must 
follow  the  instructions  of  his  client.  In  Orr  v.  Meikle  d;  Smith, 
1867,  39  Jur.  557,  Lord  Kinloch  held  it  beyond  the  mandate  of  a 
SheriflF  Court  agent  to  state  no  defence  and  submit  to  decree ;  and 
in  Cordiner  v.  Webster,  1873,  which  was  called  before  Lord  Jervis- 
woode,  and  transferred  to  Lord  Shand,  Mr.  Begg  (p.  96,  note)  says 
it  is  understood  not  to  have  been  maintained  that  a  procuFator 
in  the  Sheriff  Court  has  pow^er  to  compromise. 

In  this  state  of  the  authorities,  I  do  not  feel  myself  entitled  to 
follow  the  English  rule  in  a  matter  where  it  is  not  of  paramount 
importance  that  the  laws  of  the  two  countries  be  similar,  and  as 
in  analogous  points,  such  as  the  pow*er  of  an  agent  to  refer  a 
cause,  they  are  clearly  dissimilar.  (Begg  on  Agents,  2d  ed.,  p. 
95;  Livingstone  v.  Johnson,  1830,  8  S.  694;  Black  v.  Laidlaw, 
1844,  6  D.  1254.) 

It  is  to  be  observed  that  this  limitation  of  an  agent's  power 
does  not  prevent  him,  when  acting  without  counsel,  or,  as  in  the 
Sheriff  Court,  both  as  counsel  and  agent,  exercising  a  wide 
discretion  in  argument  or  the  management  of  a  cause,  but  that  is 
different  from  a  compromise,  which  is  binding  beyond  appeal. 

2.  It  is  not  doubtful  that,  from  what  had  frequently  passed, 
and  what  passed  at  the  railway  station  on  the  Thimsday,  between 
the  pursuer  and  his  agent,  the  latter  thought  he  had  express 
authority  to  accept  the  tenders,  and  it  is  difficult  to  think  he  is 
mistaken  when,  according  to  his  recollection,  the  pursuer  called 
at  his  office,  and  renewed  the  authority  on  the  morning  of  the 
Friday  on  which  the  tenders  were  accepted ;  but  what  the 
pursuer  was  in  the  habit  of  saying  seems  to  have  been  "  Go  on 
"and  make  the  best  of  it,"  which  he  may  not  have  intended  as  an 
authority  to  accept  tenders  he  had  declined, — ^the  conversation  at 
the  railway  station  was  momentary,  and  the  call  on  Friday  mom* 
ing  is  not  proved,  except  by  the  recollection  of  the  agent 

J.  RL.R 

For  pursnei^-WiLLiAM  Bbown  &  Co.,  Hamilton.  For  defenden—Hr. 
William  Stodabt,  Hamilton. 


SHEBIFF  COURf  K£POKl?S.  163 

John  Webster,  Pursuer;  John  &  Alexander  Carss,        No.  84. 

Defenders,  lahae«hi».. 

Webster  V.  J.  ft  A. 

Damages — Acddent — Contributory  Negligence, — A  member  of  o™- 
the  public,  who  had  occasion  to  be  in  a  baker's  premises, 
had  gone  to  a  part  of  them  where,  in  the  opinion  of  the 
Ck>urt,  he  had  no  right  to  be.  Held  that,  in  the  whole 
circumstances  of  the  case,  the  defenders  were  not  liable 
in  damages  for  an  accident  which  happened  to  him. 

In  this  case  (p.  39,  Sh.  C.  Reports),  the  Sheriff-Principal 
(Clark)  issued  the  following  Interlocutor  and  Note,  adher- 
ing to  the  judgment  of  the  Sheriff-Substitute  (Spens),  to 
which  reference  is  made: — 

Glasgow,    28<A    March^    1885. — Having    heard    parties'    pro-  March  as.  im, 
curators,   considered  the   evidence,  and  visited  the  premises  in  sherurcLAAK. 
question,  for  the  reasons  assigned  by  the  Sheriff-Substitute,  and 
under  reference  to  the  subjoined  note,  adheres  to  the  interlocutor 
appealed  against :  Finds  the  appellant  liable  in  the  expenses  of  the 
appeal,  and  decerns.  F.  W.  Clark. 

Note, — The  law  applicable  to  cases  of  this  kind  may  be  stated 
as  follows  : — (1)  The  duty  of  an  owner  of  premises  to  his  servants 
or  employees  is  that  he  is  to  take  care  that  they  run  no  other 
risk  than  that  which  forms  part  of  their  contract  of  service ;  (2) 
the  duty  of  an  owner  to  third  parties  with  whom  he  has  a  con- 
tract requires  him  to  exercise  such  reasonable  care  as  is  necessary 
to  prevent  risk  from  unusual  dangers ;  (3)  the  duty  of  an  owner 
to  a  person  who  is  a  bare  licensee  or  guest — not  on  the  premises 
for  business  purposes — is  much  less  ;  the  licensee  must,  in  general, 
take  the  place  as  he  finds  it.  Now,  it  seems  to  me  that  the 
present  cajse  has  nothing  to  do  with  the  first  of  these  classes, 
namely,  that  applicable  to  servants,  but  it  must  fall  under  one 
or  other  of  the  two  remaining  categories.  Upon  the  whole,  I  am 
of  opinion  that  it  falls  under  the  third — that  is,  the  one  embracing 
licensees  or  guests.  On  entering  the  premises,  it  is  plain,  as  will 
be  seen  by  plan  No.  9,  that  there  are  three  counters  in  front. 
Now,  the  pajt  of  the  shop  or  premises  to  which  the  public  are 
intended  to  have  access  as  customers  is  only  in  frt)nt  of  these 
counters.  That  part  which  lies  behind  is  intended  for  the  servants 
or  ^nployees  only.  While,  therefore,  the  pursuer  was  in  front  of 
the  counters  he  was  to  be  regarded  as  a  customer,  and  entitled  to 
the  protection  proper  to  such  a  person.  If  the  staircase  down 
which  he  fell  had  been  in  front  of  the  counters,  it  would  have 
been  the  duty  of  the  defenders  to  have  had  it  securely  fenced,  and 
if  this  had  not  been  the  case,  and  the  pursuer  had  suffered  injury 
in  consequence,  his  case  would  have  been  a  very  strong  one. 
Furthermore,  if  there  had  been  anything  in  the  conduct  of  the 
defenders'  business  which  gave  occasion  to  customers,  merely  con- 
sidered as  such,  to  go  behind  the  coimters,  then  the  pursuer  would 
have  been  in  the  same  position  as  an  ordinary  customer,  and  would 
have  had  a  strong  claim  for  damages  as  such.  Nothing  of  the 
kind,  however,  is  established  in  the  present  case.  On  the  evidence, 
it  seems  to  me  that  the  pursuer  came  into  the  shop  with  the  view 
of  paying  an  account,  and  went,  as  was  the  usual  practice,  to  the 
west  counter  to  transact  his  business  with  the  young  woman  who 
attended  there.     A  difficulty  arose  as  to  the  amount,  and  to  get 
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Lahawwhibb.   this  put  right  the  young  woman  went  to  the  clerk's  desk  at  the 

^*^  Ca«8^*  *  '^'  ^^^^  ^^^  ^^  ^^®  premises,  and  behind  the  counter.  There  was  no 
- — '  .  reason  why  the  pursuer  should  have  followed  her,  and  he  got  no 
— '  '  invitation  to  do  so ;  his  proper  course  was  to  have  waited  until  she 
had  returned.  Instead  of  doing  this  he  ultroneously  followed  her, 
and  went  behind  the  counter  with  the  view  apparently  of  talking 
with  the  clerk  at  the  window  in  front  of  the  desk.  He  did  not 
follow  the  young  woman  round  the  said  desk.  If  he  had  done  ao, 
nothing  would  have  happened.  Instead  of  doing  this,  he 
endeavoured  to  take  a  short  cut  behind  the  counter  to  the  foresaid 
window,  and  in  so  doing  was  precipitated  down  the  staircase. 
Now,  it  seems  to  me  that  in  acting  thus  he  took  himself  out  of  the 
class  of  customers  altogether,  and  entered  into  that  of  a  mere 
licensee.  If  I  am  right  in  this  matter,  then  no  claim  exists.  But 
again,  even  if  he  were  to  be  regarded  as  a  customer  as  distinguished 
from  a  licensee,  it  seems  to  me  that  the  defenders  cannot  be  sub- 
jected in  liabihty,  for  they  had  discharged  any  duty  they  owed  to 
him  as  such  licensee.  By  looking  at  the  plan  in  process,  it  will  be 
seen  that  the  stair  down  which  the  pursuer  fell  was  fenced  on  all 
sides  except  on  that  by  which  you  have  to  descend.  It  was  not  a 
trap  door,  and  it  was  not  in  a  dark  position.  On  the  contrary,  no 
one  could  approach  it  without  seeing  that  such  a  thing  exist^xl. 
When  the  pursuer  entered  the  shop,  he  stood  originally  and  talked 
with  the  shop-woman  at  the  point  B,  as  represented  on  the  plan 
No.  9.  As  he  walked  towards  the  clerk's  desk,  and  when  he  had 
almost  reached  it,  he  must  have  seen  what  is  shown  on  plan  No.  8, 
and,  therefore,  must  have  seen  the  open  entrance  to  the  staircase. 
I  tested  this  myself  on  visiting  the  premises.  Nevertheless,  from 
carelessness  of  a  very  inexcusable  kind,  and  for  which  the  defenders 
are  not  responsible,  he  chose  to  take  the  direction  of  the  staircase, 
in  consequence  of  which  he  stumbled,  and  the  accident  in  question 
followed.  Now,  if  this  be  so,  I  cannot  see  that  the  defenders  are 
at  all  responsible  for  the  pursuer  walking  into  a  seen  danger.  It 
may  be  noted  that  the  case  of  Cairns  v.  Boyd  diflTers  in  essential 
points  from  the  present.  In  that  case  the  pursuer  was  a  customer, 
and  entitled  to  use  the  lavatory.  It  was  there  for  the  use  of 
customers,  and  the  defenders  were  bound  to  have  the  access  so 
clear  and  unmistakeable  that  no  one  exercising  ordinary  powers  of 
observation  would  run  into  any  danger.  Instead  of  this  being  so, 
the  passage  was  so  constructed  that  a  man  might  reasonably 
mistake  the  entrance  to  a  pit-fall  for  the  entrance  to  the  lavatory ; 
and  it  was  in  consequence  of  the  pursuer  making  this  mistake,  for 
which  the  defenders  were  responsible,  that  the  case  was  decided  as 
it  was.  In  the  present  case,  for  the  reasons  I  have  given,  and  also 
for  those  given  by  the  Sheriff-Substitute,  I  am  of  opinion  that 
liability  has  not  been  established.  F.  W.  C. 

For  pursuer— Mr.  J,  Guthbib  Ssiith  (Mitibhbad  &  Guthbib  Siuth), 
Glasgow.  For  defenders— Mr.  Wm.  Bobland  (Bobland,  Kino  k  Shaw), 
Glasgow. 


No.  85.      William  Crawford  &  Co.,  Pursuei^a;   The  Scottish 
lasawmhim.    Savings  Investment  and  Building  Society,  Defenders, 

n^  ^*gSf  t  Interdict — Poinding  the  Ground — Bent — A  decree  of  poinding 

—  the  ground,  limited  to  the  amount  of  the  rent,  having 

been  granted,  held  that  an  allegation  that  the  rent  had 
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been  actually  paid  under  a  prior  poinding  of  the  ground  i^^'aimhikb. 
before     this     poinding     was    granted    was    really    *^  ^S*8cottSh '^^ 
attempt  to  review   a  previous    decree,    and    was    not  Banding  society, 
competent  in  the  Sheriff  Court. 

This  was  an  action  for  interdict  against  the  defenders 

selling  or  interfering  with  certain  articles  belonging  to  the 

pursuers,  under  a  decree   of  poinding  obtained   on    10th 

April  and  16th  June,  1884,  for  the  rent  due  by  the  pursuers 

for  the  year  from  Whitsunday  1882,  to  Whitsunday,  1883. 

The  pursuers  averred  in  the  present  action  that  they  had  paid 
the  rent  to  a  party  who  was  entitled  to  receive  it  preferably 
to  the  defenders  under  a  prior  poinding  of  the  ground,  and 
that  therefore  the  present  defenders  were  not  entitled  to 
execute  their  decree.  The  defenders  contended  that  this 
was  really  an  attempt  to  review  a  Sheriff  Court  decree,  and 
as  such  was  incompetent  in  this  case.  The  Sheriff-Substitute 
(Erskine  Murray)  sustained  this  plea,  and  dismissed  the 
action,  giving  his  opinion  in  the  following  Note : — 

This  action  is  one  of  interdict,  and  is  to  interdict  the  sale,  ^^^^i^ 
under  a  poinding  of  the  ground  obtained  by  defenders  in  an  action  sheriff  mubbat. 
against  the  pursuers  and  others,  of  a  number  of  specified  articles. 
In  that  case  the  pursuers  appeared,  stated  and  fought  several 
defences,  and  an  expensive  proof  ensued,  and  the  proceedings 
lasted  for  a  considerable  time;  finally,  on  16th  June,  1884,  decree 
was  given  against  the  pursuers,  but  in  so  far  as  concerned  the 
liability  of  the  articles  poinded,  to  the  extent  of  £40  only,  being 
the  rent  due  by  pursuers  for  the  year  from  Whitsunday,  1882,  to 
Whitsunday,  1883.  No  plea  of  payment  had  ever  been  taken  by 
them.  But  they  now  plead  that  they  paid  the  rent  to  a  prior 
bondholder,  who  had  also  poinded  the  ground,  and  produce  receipts, 
dated  two  on  11th  November,  1882,  one  on  15th  May,  1883,  one 
on  12th  June,  1883,  all  long  before  the  date  of  the  decree  in 
question.  If  the  Sheriff-Substitute  had  not  sustained  the  first 
plea,  he  would  have  been  inclined  to  sustain  the  defence  of  com- 
petent and  omitted,  as  this  point  ought  certainly  to  have  been 
raised  if  they  were  going  to  defend  the  other  case  at  all.  But  it 
seems  clear  that  this  action  is  simply  equivalent  to  a  suspension, 
and,  as  such,  is  incompetent  in  the  Sheriff^  Court. 

At  first  sight  the  equities  seem  in  favour  of  the  pursuers,  who 
complain  of  being  called  on  to  pay  the  rent  twice  over ;  but  an 
examination  of  the  former  case,  along  with  receipts  now  produced, 
gives  rise  to  considerable  doubts  as  to  where  the  equities  lie. 
These  receipts,  if  then  produced,  would  have  gone  far  to  negative 
the  defence  they  then  successfully  took. 

On  appeal,  the  Sheriff-Principal  (Clark)  adhered,  with 
the  following  Note : — 

I  have  had  very  much  difficulty  in  deciding  this  case,  but  have  March  ao.  issfi. 
ultimately  come  to  the  conclusion  that  the  Sheriff'-Substitute  sheriff  clark. 
is  right.  It  would  not  be  possible  to  entertain  the  action  of 
interdict  while  the  decree  in  the  poinding  of  the  ground 
stands  unreduced ;  and  it  is  not  possible  to  reduce  in  this  Court 
a  decree  which,  in  so  far  as  this  Court  is  concerned,  has  become 
final,  without  reviewing  the  same — which  is  ultra  vires  of  the 
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laharksbieb.  Sheriff.     It  is  also  observable  that  the  pursuers,  who  made  them- 
^hiscoftSh"  **'  selves  parties  to,  and  defended  in,  the  poinding  of  the  ground, 
Building  Society,  allowed  the  decree  to  pass  in   the  form  which  it  bears  without 
March  30, 1886.  taking  auj  objcctiou,  which  they  might  have  done  on  the  very 
sheriffCLABK.  intelligible  ground  that  the  rent  in  question  had  already  been 
paid.     In  these  circumstances,  I  am  afraid  the  only  remedy  com- 
petent to  the  pursuers  is  by  suspension,  or  some  such  procedure, 
in  the  Supreme  Court. 

For  pursuers — Mr.  Jambs  Colquhoun,  Glasgow.    For  defenders— Mr. 
Borland  (Bobland,  Kino  &  Shaw),  Glasgow. 


No.  86. 

LAKASK8HIRX. 

MackinnoD  and 

Others  v. 
Bnrrell  k  Son. 


William  MacKinnon  and  Others,  Pursuern; 
BuRRELL  &  Son,  Defenders. 

Contract  —  Shipping  —  Freight  Contractors  —  Charter- 
party — Managing  Owner — Principal  and  Agent. — The 
defenders,  besides  carrying  on  a  lai^e  business  a«  manag- 
ing  owners  or  ships'  husbands,  were  in  the  habit  of  taking 
time  contracts  for  carrying  goods  for  merchants,  and  for 
many  years  had  such  contracts  for  carrying  ore  for  the 
Tharsis  Sulphur  and  Copper  Company.  These  contracts 
were  sometimes  reduced  to  the  form  of  a  charter-party. 
Held  (1)  that  a  charter-party,  in  which  the  defenders 
were  designed  as  "  managing  o\isaiers  of  the  *  Fitzjames ' 
"  "^f  other  similar  suitable  steamer  or  steamers,"  for  the 
employment  of  the  "  Fitzjames "  or  other  steamer,  was 
not  a  contract  made  on  behalf  of  the  owners  of  the 
"Fitzjames,"  unless  so  far  as  the  "Fitzjames"  was 
actually  employed ;  and  (2)  upon  the  evidence,  that  the 
pursuers,  as  owners  of  the  "Fitzjames,"  were  not  entitled 
to  participate  in  profit  made  by  the  defenders  by  hiring 
for  the  purposes  of  the  contract  other  vessels  at  lower 
rates  than  the  contract  rate  of  freight,  upon  the  ground 
that  it  was  a  profit  made  by  an  agent  in  the  business  of 
an  agency  beyond  his  ordinary  commission. 

This  was  an  action  of  count  and  reckoning  by  William 
Mackinnon  and  others,  some  of  the  part  owners  of  the  steam- 
ship "  Fitzjames,"  against  the  managing  owner,  Mr.  William 
Burrell,  as  an  individual,  and  as  sole  partner  of  defender' 
firm ;  and  the  question  to  be  decided  was  whether  the  pur- 
suers were  entitled  to  share  in  the  profits  made,  not  by  the 

"Fitzjamas,"  but  by  other  ships  under  a  time  contract  in 
the  form  of  a  charter-party  entered  into  for  carrying  ore, 
in  May,  1878,  between  Messrs.  Burrell  as  ''managing  owners 
"  of  the  '  Fitzjames '  *5?  other  suitable  steamer  or  steamers," 
and  the  Tharsis  Sulphur  and  Copper  Company.  The  pur- 
suers averred  that  after  this  contract  had  been  entered  into 
freights  fell,  and  it  became  evident  that  the  contract  would 
result  in  large  profits  to  the  shipowners;  but  that  the 
defenders,  in  place  of  employing  the  "  Fitzjames  "  under  that 
charter,  employed  her  in  a  much  less  remunerative  manner 
— that  they  hired  outside  ships,  not  managed  by  them,  at 
low  rates  of  freight,  and  that  in  this  way  large  profits  were 
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made  out  of  the  charter  by  the  defenders,  who  failed  to  i^»a™«««- 
account  for  these  profits  to  the  pursuers  and  the  other  owners.  ''^othSS"  .*"** 
On  the  other  hand,  the  defenders  denied  the  pursuei-s*  allega-   ^"^"*  ^°* 
tions,  and  explained  that  the  present  w^as  one  of  a  series  of 
contracts  between  them  and  the  Tharsis  Company,  extending 
over  many  years,  all  made  for  themselves  at  their  own  risk 
and  on  their  own  responsibility,  and  that  after  the  contract 
in  question  was  concluded,  it  was  expressed  by  the  TharsLs 
Company  on  charter  form,  and  that  the  name  "  Fitzjames  " 
was  introduced  into  that  form  merely  as  an  indication  of 
the  type  of  vessel  which  might  be  employed  in  carrying  the 
ore — the  defenders  being  left  free  to  carry  it  by  any  suit- 
able vessel  they  might  cnoase  to  enlploy. 

The  Sheriff-Substitute  (Guthrie)  issued  the  following 
Interlocutor  and  Note: — 

Glasgow,  llth  August^  1884. — Having  heard  parties'  procura-  Aug. n. \m. 
tors,  Finds  that  the  defenders,  as  managing  owners  of  the  8.s.  sheriff  outhbii. 
"  Fitzjames,"  have  sufficiently  accounted  to  the  pursuers  for  their 
intromissions :  Finds,  in  particular,  that  the  pursuers  have  no 
interest  in  the  contract  between  the  defenders  and  the  Tharsis 
Sulphur  and  Copper  Company,  made  on  4th  May,  1878,  for  cany- 
ing  minerals  "^  metals  from  Huelva  to  the  Mersey,  and  that 
they  are  not  bound  to  render  accounts  to  the  pursuers  of  their 
profits  under  said  contract  further  than  they  have  already  done, — 
that  is  to  say,  for  the  voyages  in  which  the  "  Fitzjames  "  was 
employed  for  the  defenders  in  fulfilling  that  contract :  Therefore 
assoilzies  the  defenders,  and  decerns :  Finds  them  entitled  to 
expenses,  <kc.  W.  Guthrib. 

NoU, — This  case  has  been  argued  with  great  zeal  and  ability, 
and  it  is  said  to  require  the  application  of  principles  which  are  of 
great  importance  in  a  commercial  country,  and  have  been  enforced 
with  much  insistance  by  eminent  judges  on  both  sides  of  the  Tweed. 
I  have,  therefore,  considered  it  with  some  anxiety. 

The  pursuers  are  part  owners  of  the  steamship  "  Fitzjames,"  of 
which,  in  the  years  1878-1882,  the  defenders,  Messrs.  Burrell  k 
Son,  were  managing  owners.  The  pursuers  ask  Messrs.  Burrell  k 
Son  to  account  for  their  dealings  in  the  matter  of  their  agency ; 
and  the  principal  or  only  question  is,  whether  they  are  entitled  to 
require  Messrs.  Burrell  k  Son  to  bring  into  those  accounts,  in  order 
that  the  pursuers  may  participate  in  the  profits  which  have  accrued, 
a  contract  which  they  entered  into  with  the  Tharsis  Sulphur  and 
Copper  Company  in  May,  1878,  for  the  carriage  during  the  years 
1879, 1880,  and'^lSSl  of  from  12,500  to  15,000  tons  per  annum  of 
minerals  from  Huelva  to  the  Mersey.  The  defenders  say  that  this 
was  a  contract  of  their  own,  with  which  the  pursuers  have  no  con- 
cern. The  pursuers  rest  their  claim  upon  two  grounds,  which, 
though  separate  and  distinct  in  form,  are  intimately  connected  in 
the  consideration  of  the  actual  circumstances.  They  say,  in  the 
first  place,  that  the  contract  was  really  and  formally  made  by 
Messrs.  Burrell  &  Son  as  their  agents,  and  on  their  behalf;  and,  in 
the  second  place,  that  even  if  it  were  not  so,  it  was  a  contract  in  a 
matter  so  relative  to  their  business  that  Messrs.  Burrell  k  Son 
could  not,  without  a  breach  of  faith  and  duty,  make  it  on  their  own 
behalf;  so  that,  according  to  the  settled  law  of  agency,  they,  the 
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lanabmhim.  pursuers,  are  entitled  to  all  the  benefits  of  it.  On  a  former  occa- 
^*mherg°r*"**  ^^^^  *'^®  ^^^  question  was  argued  with  regard  to  the  construction  of 
BurreUA  Son.  the  charter-party ;  and  I  have  again  considered  it  with  the  assistance 
Aug.  11, 1884.  of  a  further  argument,  and  of  the  light  which  is  to  be  derived  from 
sheriflfouTMiB.  a  proof  of  the  whole  circumstances.  The  evidence  makes  it  quite 
clear  that,  in  point  of  fact^  it  was  never  intended,  either  by  the 
Tharsis  Company  or  Messrs.  Burrell  &  Son,  that  there  should  be  a 
contract  between  the  former  and  any  principals  represented  by  the 
latter.  It  was  a  contract  between  the  Tharsis  Company  and 
Burrell  *fe  Son  alone,  like  several  freight  contracts  in  similar  terms 
that  had  been  made  between  these  parties  from  1868  onwards.  It 
is  highly  improbable,  indeed,  that  the  Tharsis  Company  should 
have  contemplated  the  liability  to  them  under  such  a  contract  of 
the  owners  of  the  "  Fitzjames,"  or  even  of  all  the  other  ships  that 
might  be  employed,  for  the  least  consideration  was  enough  to 
show  (1)  that  Burrell  <fe  Son,  merely  as  managing  owners,  could 
have  no  authority  from  the  owners  of  the  "Fitzjames"  to  enter 
into  a  bargain  so  far  exceeding  their  ordinary  and  usual  powers  as 
such  agents ;  and  (2)  that  it  was  altogether  improbable,  if  not 
impossible,  that  the  owners  of  such  a  ship,  or  of  an  indefinite 
number  of  such  ships  managed  by  Messrs.  Burrell  &  Son,  should 
have  continued  to  authorise  a  venture  or  speculation  of  such  a 
nature,  involving  the  organisation  and  the  responsibilities  of  an 
extensive  carrying  trade  far  beyond  the  capacity  of  a  single  ship. 
Part  owners  are  not  necessarily  partners  or  joint  adventurers  even 
in  the  employment  of  their  own  vessel ;  much  less  is  it  to  be  pre- 
sumed that  they  have  engaged  in  an  adventure  which  requires  the 
employment  of  many  vessels  besides  their  own.  These  considera- 
tions seem  to  confirm  the  inference  to  be  drawn,  as  I  formerly 
pointed  out,  from  the  tenor  of  the  charter-party  founded  on,  from 
the  correspondence  and  dealings  extending  over  years,  and  from 
the  direct  testimony  of  Mr.  Verel  and  Mr.  Burrell,  viz.,  that  there 
was  no  party  to  the  agreement  except  the  Company  and  Burrell  & 
Son.  I  think  it  is  reasonable  and  in  conformity  wuth  the  autho- 
rities to  read  the  words  in  the  charter-party  of  May  4th,  1878,  in 
No.  7/1  of  process,  "managing  owners  of  the  'Fitzjames'  *Jf 
"  other  similar  suitable  steamer  or  steamers,"  as  merely  descriptive 
of  Messrs.  Burrell  <S^  Son's  position,  and  of  the  kind  of  steamer  to 
be  employed,  and  not  as  introducing  a  new  party  into  the  contract, 
the  whole  tenor  of  the  charter-party  showing  that  to  have  been 
intended ;  and  my  opinion  that  that  is  its  true  meaning  has,  as  I 
have  said,  been  confirmed  by  the  evidence. 

That  evidence  might  not,  perhaps,  be  competently  used  to  assist 
in  the  construction  of  the  charter-party  if  the  question  of  con- 
struction were  the  only  question  in  the  case  ;  but  it  has  been  made 
a  competent  and  important  ekment  in  the  cause  by  the  introduc- 
tion of  the  second  ground  of  action  which  has  been  mentioned. 
The  rule  in  the  law  of  principal  and  agent  on  which  the  pursuers 
found  is  a  very  important  one,  and  has  received  many  illustrations, 
especially  in  the  law  of  partnership  and  companies.  It  has  been 
stated  in  very  similar  terras  by  various  judges  who  have  had  to 
apply  it,  e.g.,  in  Henderson  v.  Pender,  and  The  Huntington  Copper 
Company  v.  Henderson,  in  our  own  Courts,  and  in  many  cases 
referred  to  in  "  Lindley  on  Partnership,"  569  seq. ;  "  Pollock  on 
"  Contracts,"  261  seq. ;  "  Smith's  Mercantile  Law,"  109  seq.,  and 
other  books.    For  example,  Story's  statement  ("Agency,"  sec  211, 
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adopted  in  M(yrrison  v.  Thoinson,  L.R.  -0,  Q.B.,  480 ;  43  L.J.,  Q.B.   I'Asabmhiric. 
215)  is  that  in  all  cases  where  a  "person  is  either  actually  or  ^'^othewV"'* 
"constructively  an  agent  for  other  persons,  all  profits  and  ad  van-   Burreiuc  son. 
"  tages  made  by  him  in  the  business,  beyond  his  ordinary  compen-    Aug.  u.  ww. 
"sation,  are  to  be  for  the  benefit  of  his  employers."      So  Lord  sheriff^THni, 
Justice  James,  in  Parker  v.  M^Kenna^  L.R.   10,  Ch.  96,  44  L.J., 
Ch.  425,  says,    "No  agent  in  the  course  of  his  agency,  in  the 
"  matter  of  his  agency,  can  be  allowed  to  make  any  profit  without 
"the  knowledge  and  consent  of  his  principal;"  and  further,  that 
in  carrying  out  this  "inexorable  rule,"  the  Court  is  "not  entitled 
"  to  enquire  whether  the  principal  did  or  did  not  suffer  an  injury 
"  in  fact  by  the  dealing  of  his  agency,  for  the  safety  of  mankind 
"  requires  'that  no  agent  shall  be  able  to  put  his  principal  to  the 
"danger  of  such  an  enquiry  as  that."     The  present  controversy 
appears  to  depend  on  the  answer  to  the  question  whether  the 
contract  of  4th  May,  1878,  is  a  "dealing"  in  "the  course  of  the 
"agency,  in  the  matter  of  the  agency;"  whether  the  profit  said  to 
be  made  by  the  defenders  is  made  "  in  the  business  (t.g.,  in  the 
"principal's  business)  beyond  their  ordinary  compensation."     We 
may  find  some  aid  towards  answering  this  if  we  attend  to  a  dis- 
tinction suggested  by  the  actual  facts.     It  is  alleged  that  Messrs. 
Burrell  &  Son  have  made  a  profit  under  the  contract  of  4th  May, 
1878,  by  chartering  vessels  from  other  owners  at  a  lower  rate  than 
they  got  from  the  Tharsis  Company,  and  in  employing  the  "  Fitz- 
"  jamea"  and  the  other  vessels  under  their  own  charge  in  other  and 
leas  profitable  trades.     It  is  a  fact,  however,  that  when  the  "  Fitz- 
" jamea"  was  employed  in  carrying  minerals  from  Huelva  to  the 
Mersey  under  this  contract,  which  happened,  I  think,  twice  (see 
No.   19/203  of  process),  her  owners  were  paid  the  full  freight 
received  from  the  Tharsis  Company,  although  the  market  rates 
were  less.      In  other  words,  Messrs.   Burrell  &  Son  upon  these 
voyages  of  the  "Fitzjames"  made  nothing  for  themselves  beyond 
their  ordinary  comimission  for  management.     It  cannot  be  denied 
that  if  they  had  done  otherwise  without  the  assent  of  their  co- 
owners,  after  full  disclosure  of  the  facts,  they  would  have  been 
contravening  the  principle  of  good  faith  and  honesty  to  which  I 
have  referred,  and  their  co-owners  would  have  been  entitled  to 
exact  the  profits.     Messrs.  Burrell  &  Son  are  themselves  the  char- 
terers of  the  "Fitzjames"  for  these  voyages.     They  are  employed, 
as  it  were,  as  agents  to  sell  the  use  of  the  ship, — t.f.,  to  procure 
charters  for  the    "Fitzjames," — and  they  could  not  themselves 
become  the  purchasers,  i.e.,  the  charterers,  without  distinct  notice 
to  aU  their  co-owners,  or  without  giving  them  their  full  share  of 
the  benefit. 

It  seems  to  be  a  different  question,  however,  whether  the  prin- 
ciple can  be  pushed  ftirther  than  this,  to  the  effect  of  preventing 
an  ordinary  agent  from  engaging  in  any  kind  of  business  in  which 
he  may  be  brought  into  competition  with  his  principal,  or  have  an 
interest  in  any  degree  adverse  to  him.  Is  a  house  agent  to  be 
precluded  from  buying  houses,  lest  he  should  be  a  competitor  with 
those  who  employ  him  in  his  capacity  of  agent  ?  or  an  iron  broker 
from  buying  or  selling  bars  of  iron  on  his  own  account  for  a  like 
reason  t  or  a  factor  for  foreign  merchants  to  be  forbidden  to  be  the 
holder  on  his  own  account  of  goods  such  as  they  consign  to  him 
for  sale  ?  In  many  such  cases,  such  a  rule  would  be  an  interference 
with  the  freedom  of  mercantile  transactions  for  which  no  precedent 
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LASABUHni.  cjm  ]yQ  found.     So  it  may  be  thought  that  the  defenders,  whose 

^*othSS°  "**^  duty  it  is  to  procure  charters  for  the  various  ships  under  their 

BumHfcSon.   charge,  are  not  precluded  from  chartering  either  these  ships  or 

Aag.^1884.    others  for  their  own  purposes,  whether  to  carry  their  own  goods  or 

Sheriff  GoMai*.  to  carry  out  a  freight  contract,  provided,  in  the  former  case,  they 

charter  their  own  ships  with  the  knowledge  and  assent  of  their 

co-owners. 

It  seems  to  me  that  the  case  of  a  partner,  or  a  salaried  servant, 
such  as  the  master  of  a  ship,  differs  from  that  of  a  general  agent  or 
factor,  who  is  under  no  obligation  to  confine  his  business  to  the 
affairs  of  a  single  employer ;  and,  to  get  the  better  of  this  obvious 
distinction,  it  is  suggested  that  the  defenders  are  not  mere  agents, 
but  partners  or  qttad  partners,  and  as  such  are  not  entitled  to 
carry  on  any  business  in  the  same  line  as  the  partnership  business. 
It  is  plain,  however,  that  they  and  the  pursuers  are  not  partners 
in  the  ordinary  sense  of  the  word.  It  seems  to  me  that  while  an 
agent  may  not  make  a  profit  to  himself,  beyond  his  proper  com- 
mission, out  of  the  specific  business  for  which  he  is  employed  or 
entrusted,  it  is  a  question  that  must  be  judged  according  to  the 
circumstances  of  each  case  whether  and  how  far  he  is  excluded 
fix)m  undertaking  particular  kinds  of  business  on  his  own  account, 
or  for  other  principals,  and  that  there  must  be  some  cases  where 
the  only  remedy  of  principals  who  become  dissatisfied  with  the 
conduct  of  their  agent  in  this  respect  is  to  find  another  agent.  In 
the  case  before  me  I  am  unable  to  discover  any  implied  contract, 
such  as  there  is  in  all  partnerships,  that  the  co-owner  or  the 
managing  owner  shall  not  engage  in  any  other  business  of  the  same 
kind.  It  is  perfectly  well  known  to  those  who  employ  such  firms 
as  Messrs.  Burrell  &  Son  to  manage  their  vessels  that  they  are  ako 
managers  for  a  number  of  other  ships,  and  that  they  must  have 
many  opportunities  of  promoting  the  interest  of  one  ship  at  the 
expense  of  another, — of  preferring  one  to  profitable  employment, 
and  assigning  to  another  a  less  remunerative  voyage.  It  will  not 
be  suggested  that,  if  such  discretion  is  unfairly  exercised,  the 
owners  of  the  latter  can  have  any  remedy  in  such  a  loss  except  by 
changing  their  manager.  Does  it  make  any  difference  that  the 
defenders  have  themselves  a  freight  contract,  for  which  they  require 
a  number  of  vessels?  Is  any  obligation  incumbent  on  them  to 
employ  the  vessels  under  their  own  charge  as  ships'  husbands  in 
preference  to  the  vessels  of  others  1  The  pursuers  and  defenders 
are  part  owners,  and,  for  the  purposes  of  the  argument,  I  shall 
say  that  they  are  joint  adventurers  in  the  employment  of  the 
"  Fitzjames.''  That  binds  them  to  make  no  profit  out  of  the 
"Fitzjames"  beyond  their  stipulated  commission,  which  they  do 
not  share  with  their  co-owners.  But  there  is  no  implied  contract 
that  they  shall  share  with  them  the  profits  which  they  make  in  a 
difierent  business.  It  is  admitted  that  they  may  manage  other 
vessels  of  which  they  are  co-owners.  Why  may  they  not  engage 
in  the  business  of  freight  contractors,  which  they  have  undoubtedly 
been  following  for  at  least  fifteen  years,  and  which,  for  aught  that 
appears,  may  be  a  recognised  and  legitimate  trade,  which  many 
managing  owners  and  ships'  husbands  add  to  their  other  business! 
It  is  said  that  they  took  advantage  of  the  fall  in  freight  after  the 
date  of  the  contract  in  question  to  hire  outside  ships  to  carry  the 
ore  under  the  Mersey  contract,  and  to  employ  the  "  Fitzjames " 
for  the  most  part  in  less  profitable  work.     It  has  not  been  shoitu 
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that  the  "Fitzjaines"  was  less  profitably  employed,  although  we  I'^saemhibb. 
have  a  full  production  in  Messrs.  Burrell's  books  containing  all  the  ^^'othSJ  v*°** 
details  of  all  their  ships*  earnings.     But  in  any  view  we  are  here   Burreu* son. 
brought  back  to  the  enquiry  whether,  in  sending  the  "Fitzjames"    Aug.  ii,i884. 
to  leas  profitable  employment,  if  they  did  so,  the  defenders  were  sheriffGutHBii. 
transgressing  any  contract  or  any  rule  of  law.     Unless  (1)  the 
owners  of  the   "Fitzjames"  are  parties  to  the  contract  merely 
because  the  name  of  their  ship  is  mentioned  in  it,  or  (2)  there  is  a 
partnership  between  them  and  the  defenders  in  their  whole  busi- 
ness, or  (3)  there  is  some  implied  contract  or  nile  of  law  that  the 
managing  owners  of  a  ship  shall  engage  in  no  other  business,  or,  at 
least,  shall  not  do  any  shipping  business  of  this  kind,  the  pursuers' 
case  must  fail.     It  seems  to  me  that  there  is  no  room  for  the 
application  of  the  principle  of  law  which  has  been  invoked  by  the 
pursuers  to  the  separate  and  independent  contracts  of  an  agent 
who  has  a  separate  and  independent  business,  and  who  has  not 
come  under  any  obligation  to  share  its  profits  with  the  principal. 
There  is  no  doubt  that  any  of  the  part  owners,  most  of  whom  are 
men  of  business,  if  they  had  looked  into  their  own  affairs  as  other 
men  do,  w^ould  easily  have  discovered  that  Messrs.  Burrell  &  Son 
were  engaged  in  a  series  of  contracts  for  carrying  the  Tharsis 
Company's  ores,  of  some  of  which  they  were  getting  the  benefit, 
and  that  the  present  claim  would  not  have  even  an  apparent 
foundation  except  in  the  xmlucky  use  of  the  name  of  the  "  Fitz- 
"  James"  in  the  pro  forma  charter-party,  which  was  drawn  out  and 
signed.     But  if,  in  substance  and  reality,  that  charter-party  con- 
stituted no  contract  between  the  pursuers  and  the  Tharsis  Com- 
pany— ^if,   as   I  am  satisfied,  the  Tharsis   Company  could  have 
asserted  no  claim  against  the  pursuers  in  virtue  of  it — the  pursuers 
are  in  no  better  position  than  if  their  ship  had  not  been  mentioned 
in  it. 

It  remains  to  add  that  it  is  sufficiently  proved  that,  apart  from 
the  question  as  to  the  Mersey  contracts,  there  is  no  doubt  that  the 
defenders  have  fully  accounted  for  all  their  dealings  as  managers 
of  the  pursuers'  ship.  I  am  therefore  of  opinion  that  they  should 
be  assoilzied ;  and  although  I  cannot  but  regard  their  error  in 
inserting  the  name  of  the  "Fitzjames"  in  a  charter-party  with 
which  her  owners  had  nothing  to  do,  as  having  occasioned  this 
litigation,  I  do  not  think  that  they  can  be  refused  the  usual  award 
of  expenses.  W.  G. 

On  appeal,  the  Sheriff-Principal  (Clark)  adhered  with 

the  following  Note: — 

This  case  was  very  ably  argued  by  both  sides  on  the  appeal ;  March  si,  issn. 
but  in  giving  it  the  best  consideration  I  can,  I  have  come  to  be  of  sheriff  clabk. 
opinion  that  the  result  at  w^hich  the  Sheriff-Substitute  has  arrived 
is  sound,  and  I  can  add  nothing  to  the  reasons  on  which  he  bases 
his  decision,  and  which  are  very  fully  and  ably  expressed. 

For  pureaera— Mr.  John  A.  Spbns  (Maclay,  Murray  &  Spbns), 
Glasgow.  Fop  defenders— Mr.  Charles  Francs  (Bannatynb,  Kirk- 
wood,  M'Jannet  Sc  France),  Glasgow. 
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SHERIFF  COURT  OF   MID-LOTHIAN. 

James  Manson,  Pnvf^uev;  John  Downie,  Defe^iider, 

Master  and  Servant — Engagement  at  Yearly  Salary — Illness  of 
Servant. — Circumstances  in  which  held  that  the  inability, 
through  illness,  of  a  servant  to  fulfil  his  duties  releases 
the  master  from  his  engagement  with  him. 

In  this  case  a  shopman,  named  Manson,  sought  £75  in  name 
of  damages  from  the  defender,  who  is  a  seedsman  in  Edin- 
burgh, for  breach  of  contract.  In  the  summer  of  1883  the 
pursuer  applied  for  a  situation  with  the  defender, and  received 
a  reply  stating  that  he  was  considered  suitable,  and  that  the 
salary  would  be  £55  per  annum.     Upon  these  terms  the 

pursuer  began  his  service  on  3rd  December,  1883,  continuing 
in  it  till  29th  November,  1884,  his  salary  being  paid  weekly. 
On  30th  November,  1884,  he  was  taken  ill  of  scarlet  fever, 
and  remained  disabled  from  that  cause  for  eight  weeks. 
Having  intimated  to  the  defender  soon  after  being  seized 
that  it  would  be  six  weeks  before  he  could  resume  work, 
the  defender,  on  9th  December,  gave  the  pursuer  notice 
that,  as  it  was  his  busiest  time,  he  must  engage  a  man  in 
his  place,  and  he  accordingly  did  so.  A  day  or  two  after 
his  recovery,  the  pursuer  raised  this  action,  on  the  gi'ound 
that  his  engagement  was  yearly;  that,  as  no  warning 
had  been  given,  the  engagement  was  renewed  by 
tacit  relocation;  and  that  such  a  contract  could  not  be 
voided  by  his  inability,  through  illness,  to  discharge  his 
duties.  A  proof  was  taken,  in  the  course  of  which  it  was 
established  that  the  busiest  period  in  the  seed  trade  is  from 
the  beginning  of  December  till  about  the  middle  of  March, 
and  that  the  defender  was  compelled,  by  the  exigencies  of 
his  business,  to  hire  a  shopman  in  place  of  the  pursuer.  The 
Sheriff-Substitute  (Rutherfurd),  in  his  Interlocutor,  dated 
8th  April,  after  setting  forth  the  facts,  found  in  point  of 
law  as  f oUow^s : — 

That,  owing  to  the  pursuer's  illness,  and  consequent  inability  to 
discharge  liis  duties  as  the  defender's  shopman  for  a  period  of  two 
months  during  the  busiest  time  in  the  seed  trade,  the  defender 
was  entitled  to  engage  another  shopman  in  the  pursuer's  place, 
and  to  hold  his  agreement  with  the  pursuer  at  an  end,  and  that 
he  is  not  liable  in  damages  to  the  pursuer. 

In  his  Note,  the  Sheriff  thus  dealt  with  the  law  applicable 
to  the  matter : — 

The  pursuer  of  this  action  sues  for  £75  in  name  of 
damages,  on  the  ground  that  he  was  wrongfully  dismissed  from 
the  defender's  service,  and  in  support  of  his  claim  he  maintains 
that  he  was  engaged  as  a  yearly  servant,  and  having  received  no 
warning  prior  to  the  expiry  of  the  first  period  of  twelve  months, 
tacit  relocation  must  be  held  to  have  taken  place.  Had  it  been 
necessary  for  the  decision  of  the  case,  the  Sheriff-Substitute's 
opinion  upon  this  point  would  not  have  been  favourable  to  the 
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pursuer,  for,  although  the  pursuer  was  no  doubt  engaged  at  a 
salary  of  £65  per  annum^  no  definite  period  was  fixed  for  the 
duration  of  the  engagement;  and  that  being  so,  it  appears  to  the 
Sheriff-Substitute,  looking  to  the  nature  of  the  situation,  that  the 
contract  subsisted  merely  during  the  pleasure  of  both  parties,  and 
was  terminable  by  reasonable  notice  upon  either  side,  or  by  pay- 
ment of  a  money  equivalent  corresponding  to  and  in  lieu  of  such 
notice.    (See  Robson  v.  Overend,  1879,  6  R,  213.) 

But  it  is  unnecessary  to  consider  this  matter  if  the  Sheriff- 
Substitute  is  right  in  holding  that,  in  consequence  of  the  pursuer's 
inability  to  discharge  his  duties,  the  defender  was  liberated  from 
his  engagement,  and  entitled  to  treat  the  contract  as  at  an  end. 
The  question  as  to  what  is  sufficient  in  such  a  case  to  release 
either  of  the  parties  from  their  mutual  obligations  is,  of  course, 
one  of  circumstances.  Professor  Bell  observes  that  "  sickness  or 
"  inevitable  accident,  though  not  incurred  in  the  master's  service, 
"  will  excuse  non-performance  for  a  short  time.  But  if  the  inability 
**  should  continue  long,  and  a  substitute  should  be  required,  the 
"master  will  be  discharged  from  his  counter  obligation  to  pay 
"wages.'*     (Prin.,  sec.  179.) 

In  treating  of  the  same  subject.  Lord  Fraser  says  that  "the 
"  servant's  sickness,  besides  relieving  him  from  his  obligation  to 
"serve,  operates  also  as  a  release  to  the  master,  provided  the 
"  disablement  be  such  as  to  prevent  the  servant  from  fulfilling  his 
"  part  of  the  contract."  (Fraser  on  "  Master  and  Servant,"  3rd 
edit.,  1882,  p.  320.)  The  learned  author  then  cites  Baron  Bram- 
w^elFs  opinion  in  the  case  of  Robinson  v.  Davison,  1871,  L.R  6, 
Ex.  269,  and  goes  on  to  say,  "  So  in  America,  serious  illness  on  the 
"  part  of  the  servant,  although  a  sufficient  justification  to  enable 
"  him  to  recover  for  the  services  actually  rendered,  nevertheless 
"  absolves  the  master  from  the  contract,  so  that  he  is  not  obliged  to 
"  receive  the  servant  back  into  his  employ.  It  releases  both  from 
"their  mutual  obligations.  The  master  is  not  bound  to  wait 
"  unreasonably  for  the  restoration  of  his  servant's  health,  and  his 
"necessities  may  well  be  regarded  as  the  measure  of  what  is 
"reasonable."  (Vide  Wood  on  "Master  and  Sen^ant,"  sec.  120, 
p.  233 ;  also  Poussard  v.  Speirs  <Cr  Pond,  1876,  1  Q.B.  Div.  410.) 
Upon  the  same  principle,  it  has  been  held  in  America,  in  a  case  in 
which  the  law  upon  the  subject  was  very  fully  considered,  that  the 
servant's  imprisonment,  even  although  without  fault  on  his  part, 
may,  like  his  sickness,  liberate  the  master  from  his  engagement. 
{Leopold  V.  Salkey,  1878,  31  Am.  Rep.  93,  cited  in  Fraser,  3rd 
edit.,  p.  322.)  In  that  case  the  plaintiff  agreed  in  writing  to  serve 
the  defendant  for  three  years  as  superintendent  and  manager  of 
his  manufactory  of  clothing,  and  to  devote  his  whole  time,  attention, 
and  skill  thereto ;  and  the  defendant  agreed  to  pay  him  therefor 
3000  dollars  a  year.  The  plaintiff,  without  fault  on  his  part,  was 
arrested  and  kept,  in  jail  for  about  a  fortnight  during  the  busiest 
season,  and  the  defendant  hired  another  person  in  his  place.  On 
being  released,  the  plaintiff  tendered  his  services,  which  were 
refused.  He  had  been  paid  in  full  for  the  time  he  actually  worked. 
It  was  held  that  he  could  not  maintain  an  action  of  damages  for 
breach  of  the  agreement,  and  Scholfield,  J.,  observed — "Where 
"neither  party  is  at  fault,  the  absence  of  the  servant  from  the 
"  master's  employ,  without  his  consent  (by  whatever  cause  occa- 
"sioned),  for  an  unreasonable  length  of  time,  we  are  of  opinion, 
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"  authorises  the  master  to  treat  the  contract  as  abandoned ;  and 
''what  in  such  case  is  an  unreasonable  length  of  time  depends 
''upon  the  nature  and  necessities  of  the  business  in  which  the 
"servant  is  employed."  [After  detailing  the  more  salient  facts 
in  the  case,  the  Note  proceeded] — The  pursuer  remained  a 
patient  in  the  Royal  Infirmary  from  the  1st  of  December, 
1884,  until  the  19th  of  January,  1885,  after  which  he  was 
in  the  Convalescent  House  till  the  28th  of  January,  so 
that  he  was  incapacitated  from  discharging  his  duty  for 
upwards  of  eight  weeks  during  the  busiest  season  of  the  year. 
In  these  circumstances,  it  appears  to  the  Sheriflf-Substitute  that 
the  defender  was  quite  justified  in  treating  the  contract  between 
him  and  the  pursuer  as  at  an  end,  and  engaging  another  shopman 
in  the  pursuer's  place.  It  is  true  that  the  pursuer's  inabihty  to 
perform  his  duty  arose  fix)m  no  fault  upon  his  part,  and  he  could 
not  be  held  liable  in  damages  to  the  defender  for  non-performance; 
but,  on  the  other  hand,  there  was  just  as  little  fault  on  the  part  of 
the  defender,  who  was  compelled,  by  the  necessity  of  the  case,  to 
employ  another  man,  and  there  cannot  be  one  law  for  the  servant 
and  another  for  his  employer.  On  behalf  of  the  piuBuer,  reference 
was  made  to  the  case  of  White  v.  Baillie,  1794,  Diet.  10,147, 
where  a  farmer  was  found  liable  to  a  servant  for  a  year's  wages, 
although  the  servant  had  been  disabled  from  work  by  sickness 
during  eleven  weeks.  But  Lord  Fraser  observes  ("Master  and 
Servant,"  3rd  edit.,  p.  142)  that  this  case  is  not  of  high  authority, 
as  it  was  apparently  decided  upon  special  grounds,  and,  according 
to  the  report,  "  without  laying  down  any  general  rule  upon  the 
"subject";  while  the  Court  was  influenced  by  the  circumstance 
that  the  employer  had  not  found  it  necessary  to  hire  a  substitute 
during  the  servant's  illness. 

The  pursuer  also  founded  upon  an  obiter  dictum  of  Lord 
Meadowbank  in  the  case  of  Maclean  v.  Fyfe,  4th  Feb.  1813,  F.C, 
that  "  it  was  shameful  in  any  master  to  say  that  he  was  entitled 
"  to  compensation  for  a  period  of  sickness  diuing  which  his  servant 
"  was  incapacitated  from  labour."  The  question  here,  however,  is 
not  whether  the  defender  is  entitled  to  claim  compensation  or 
deduct  any  part  of  the  pursuer's  wages  on  accoimt  of  his  illness, 
but  whether  he  is  to  be  held  liable  in  damages  for  wrongous 
dismissal  1  In  any  case,  however.  Lord  Meadowbank's  dictum  in 
the  case  cited  was,  as  Lord  Fraser  points  out  ("Master  and  Servant," 
3rd  edit.,  p.  142),  "imnecessary  to  the  decision  of  the  case  before 
"  him,  and,  though  highly  creditable  to  his  Lordship's  humanity, 
"  cannot  be  taken,  and  possibly  was  not  intended,  as  a  statement  of 
"  the  law  of  Scotland  on  this  point "  (i.e.,  the  right  of  a  servant  to 
wages  during  sickness). 

On  the  whole  matter,  the  Sheriff-Substitute  is  of  opinion  that 
the  pursuer's  claim  of  damages  is  unfotmded;  but  he  may  add 
that  even  if  ho  had  arrived  at  a  different  conclusion,  he  thinks 
that  the  sum  sued  for  (£75)  is  quite  extravagant.  No  evidence 
has  been  adduced  to  show  that  the  pursuer  has  sustained,  or  could 
sustain,  loss  to  anything  like  that  amount,  and  no  explanation  has 
been  given  of  what  the  claim  consists. 

For  punuer^ADAM  k  Wutohbstbb,  8.8.C.,  Edinburgh.   For  defender— 
KiBBBT  k  Mathibon,  8.S.C.,  Edinburgh. 
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SHERIFF   COURT  OF   PERTHSHIRE.  No.  88. 

PlBTHSHXHB. 

Andrew  Young,  Pursuer;  Thomas  and  James  Stewart, Yo„ag;:iiew«rt. 

Defenders,  — 

Damages — Master  and  Servant — Contributory  Negligence. — 
Circumstances  in  which  Jield  that  injuries  caused  to  a 
farm  servant  while  employed  harrowing  turnips,  through 
the  starting  of  his  horse,  were  not  such  as  he  was 
entitled  to  compensation  for  from  his  employer. 

In  this  action  Andrew  Yoting,  lately  a  farm  servant  at 

WTiinniemuir  Farm,  near  Perth,  sued  Thomas  and  James 

Stewart,  tenants  of  that  farm,   for   £200  of  damages  in 

respect  of  injuries  received  by  him  while  harrowing  on  a 

field  on  the  defenders*  farm  on  27th  August,  1884.     The 

evidence  was  to  the  effect  that  Young  was  harrowing  turnips 

with  a  horse  three  yeaj^  old,  when  the  reins  broke  and  the 
animal  started  and  knocked  him  down,  whereby  his  right 
1^  was  broken  and  he  was  severely  cut  about  the  head, 
in  consequence  of  which  he  had  been  totally  unfit  for 
work  since.  It  was  alleged  that  the  reins  were  not 
sufficiently  strong  for  so  young  a  horse,  and  also  that 
the  horse  was  too  young  to  be  set  to  such  work.  The 
defence  was  that  Young  had  been  ill-treating  the  horse 
immediately  before  the  accident  occurred,  and  had 
caused  it  to  start ;  also,  that  other  men  had  wrought  the 
horse  with  the  same  reins,  and  that  it  was  perfectly  quiet 
considering  its  age.  Young  had  never  made  any  complaint 
previously  to  any  one,  either  as  to  the  strength  of  the 
reins,  or  about  having  to  work  so  young  a  horse,  or  even 
about  the  animal  being  fractious.  The  Sheriff-Substitute 
(Grahame)  iasued  the  following  Interlocutor  and  Note, 
tmding  the  pursuer,  in  the  circumstances,  not  entitled  to 
damages : — 

Perth,  ZOth  March,  1885.— The  Sheriff-Substitute  having  Vm^j^xws. 
heard  parties'  procurators,  and  made  avizandum  with  the  proof  sheriff  gbahami. 
and  whole  case :  Finds  in  point  of  fact  that  the  pursuer,  while 
employed  in  the  defenders'  service,  on  27th  August,  1884,  in 
harrowing  turnips  with  a  horse  and  implement  belonging  to  the 
defenders,  fell  or  was  knocked  down  and  became  entangled  in  the 
reins,  and  was,  either  through  the  kicking  of  the  horse  or  by 
coining  into  violent  contact  with  the  harrow,  seriously  injured,  and 
is  in  consequence  still  unable  to  follow  his  ordinary  occupation ; 
that  it  is  not  proved  that  said  accident  and  injuries  were  occa- 
sioned through  the  defenders'  fault,  and  specially  that  it  is  not 
proved  that  the  horse  which  the  pursuer  was  working,  though  a 
young  animal,  was,  if  reasonable  care  and  attention  were  given, 
unsuitable  for  the  work,  or  that  the  reins  or  implement  employed 
were  unfit  for  the  use  to  which  they  were  being  put ;  that  the 
risk  of  accident  on  the  occasion  in  question  was  not  greater  than 
is  ordinarily  contingent  to  the  employment  in  which  the  pursuer 
was  engaged ;  that  the  pursuer  volimtarily,  and  in  the  full  know- 
ledge of  the  character  of  the  horse,  and  the  condition  of  the  reins 
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PiBTHSHiRB.    and  implement  in  question,  and  without  making  any  complaint  in 
Young V. Stewart. regard   to  them,   engaged  in   said  work;   further  that,  by  the 
March  30, 1886.  pursuer's  own  improper  and  violent  treatment  of  the  horee,  he 
Sheriff  gbahamb.  materially  contributed  to  the  occurrence  of  the  accident :  Finds 
in  point  of  law,  that  the  pursuer's   injuries  not   having  been 
proved  to  have  been  occasioned  through  any  fault  of  the  defenders, 
and  the  pursuer's  own  conduct  having  been  such  as  to  show  at 
least  contributory  fault,  he  is  precluded  from  recovering  compen- 
sation as  concluded  for :  Therefore  assoilzies  the  defender  from 
the  conclusions  of  the  action:  Finds  the  pursuer  liable  in  expenses, 
&c.  John  Grahams. 

Note. — I  do  not  think  that  the  accident  which  occasioned  the 
injuries  for  which  compensation  is  now  asked  can  be  attributed  to 
the  defenders'  fault.      Tlie  pursuer  when  the  accident  occurred 
was  engaged  in  his  ordinary  employment,  and  was  not  called  upon 
to  undertake  it  under  any  risk  unusual  for  such  kind  of  work. 
There  is  always  more  or  less  risk  of  accident  to  parties  engaged 
directly  in  the  employment  of  young  horses ;  and  it  lies  upon  the 
pursuer  to  show  that  the  animal  entrusted  to  his  care  and  em- 
ployed by  him  on  the  occasion  in  question  could  not,  if  reasonable 
care  and  attention  were  bestowed,  be  safely  employed  in  the  work 
to  which  it  was  put.     It  has  not  been  proved  to  have  been  a 
vicious  animal,  and  it  had  been  previously  employed  in  similar 
work;  and  though  its  age  may  have  required  that  it  should  get 
more  careful  handling  and  treatment  than  would  have  been  needed 
in  the  case  of  an  older  and  thoroughly  trained  horse,  and  thus  made 
the  risk  of  accident  somewhat  greater,  this  does  not  infer  liability 
on  the  defenders'  part  for  the  consequences  of  any  accident  that 
might  occur.    And  in  the  present  instance  it  must  be  kept  in  mind 
that  it  was  at  the  pursuer's  own  desire,  and  in  his  full  knowledge 
of  the  horse's  character  and  ability,  that  he  employed  it  in  the 
work  of  harrowing  turnips,  and  that  he  could  have  got  another 
suitable  horse  if  he  wished,  but  preferred  the  animal  on  whose 
imfitness  he  now  founds  his  claim.     In  regard  to  the  question  of 
the  fitness  of  the  reins,  I  also  thmk  that  the  pursuer  has  not 
made  good  his  case.     The  reins  werie  such  as  are  usually  provided 
for  such  work.     They  were  not  old,   and  the  defenders,  in  the 
absence  of  any  complaint  by  the  pursuer  as  to  their  unsoundness, 
were  entitled  to  presume  that  they  were  sufficient,  and  I  think 
that  even  on  the  supposition  of  their  having  broken  on  the  occa- 
sion in  question  without  fault  on  the  part  of  the  pursuer,  no  respon- 
sibility for  the  consequences  can  be  laid  upon  the  defenders,  for  the 
evidence  shows  that  the  pursuer  himself  was  not  without  fault ; 
and  looking  both  to  the  evidence  given  in  reference  to  his  treat- 
ment of  horses  under  his  care  on  previous  occasions,  and  to  the 
evidence  of  the  usage  which  the  horse  in  question  was  receiving  at 
his  hands  immediately  before  and  at  the  time  of  the  accident,  I 
think   it   must   be   held  that  he  materially  contributed  by  his 
own  fault  to  its  occurrence.     On  the  whole,  I  think    that  the 
defenders  cannot  be  held  to  have  been  proved  wanting  in  ordinary 
and  reasonable  care  in  regard  to  any  of  the  circumstances  which 
may  have  led  to  the  accident,  and  that  the  pursuer's  own  conduct 
has  been  shown  to  have  been  blameable,  and  such  as  to  have 
materially  contributed  to  his  receiving  the  injuries  on  which  he 
founds  his  claim  for  compensation.  J.  G. 

For  pursuer— Mr.  John  A.  Robertson,  Perth.     For  defenders — Mr 
John  C.  Dow,  Perth. 
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James  Craig,  Pursuer;  William  Cooper,  Defender.        No.  89. 

FSETHSHIftS. 

Master    and    Servant — Justifiable    Dismissal — Forfeiture    of  ^.  ^  ^-^ 
Wages. — Where  the  misconduct  of  a  servant  is  such  as         -^ 
to  justify  his  dismissal,  his  master  is  entitled  to  with- 
hold the  wages  which  he  has  earned. 

This  was  an  action  for  wages  by  James  Craig,  plough- 
man, against  his  late  employer,  William  Cooper,  farmer, 
Bogue,  Inchture.  It  appeared  that  pursuer  was  engaged 
by  the  defender  as  a  farm  servant  from  Martinmas,  1883,  to 
Martinmas,  1884,  at  the  wages  of  £24;  that  he  was  dis- 
missed on  13th  October,  1884 ;  that  he  had  received  £7  10s. 
to  account  of  his  wages ;  and  his  misconduct  in  his  general 
ill-usage  of  the   defender*s  horses   during   the   period    of 

service  immediately  preceding  dismissal  was  held  to  justify 
hia  dismissal.  The  Sheriff-Substitute  (Grahame)  allowed 
pursuer  £10  in  addition  to  the  £7  10s.  paid  to  account,  for 
the  reasons  stated  in  the  following  Interlocutor  and 
Note : — 

Perth,  \2th  February^  IBS^. — The  Sheriff-Substitute  having  Feb.  la. i88&. 
heard  parties'  procurators  on  the  proof  and  whole  case  :  Finds  in  sheriff  qeahamb. 
point  of  fact  that  the  pursuer  was  engaged  by  the  defender  as  his 
ploughman  from  Martinmas,  1883,  to  Martinmas,  1884,  at  the 
jearly  wages  of  jB24,  and  that  he  was  dismissed  by  the  defender 
from  his  service  on  13th  October,  1884;  that  at  the  date  of  his 
dismissal  he  had  received  payment  to  account  of  his  wages  of 
£7  lOs. ;  that  the  pursuer's  misconduct,  in  his  general  ill-usage  of 
the  defender's  horses  during  the  period  of  service  immediately 
preceding  his  dismissal,  justified  the  defender  in  dismissing  the 
pursuer;  but  in  respect  that  the  defender  had  allowed  the  pursuer 
to  continue  so  long  in  his  employment  notwithstanding  his 
admitted  knowledge  of  the  frequent  acts  of  ill-usage  of  his  horses, 
and  that  he  obtained  the  benefit  of  his  labour  till  within  a  month 
of  the  term,  allows  the  pursuer  the  sum  of  £10  in  addition  to 
the  sum  of  £7  lOs.  already  paid  to  account  of  pursuer's  wages, 
and  decerns  against  the  defender  for  said  sum :  Finds  no  expenses 
due  to  or  by  either  party.  John  Grahame. 

Note. — The  evidence  establishes  the  defender's  averment  as  to 
the  pursuer's  general  ill-treatment  of  the  horses  under  his  care. 
He  appears  on  the  whole  to  have  been  an  unsatisfactory  servant, 
and  the  defender  would,  I  think,  have  been  justified  in  dismissing 
him  at  an  earlier  period  of  his  service.  Seeing  that  the  defender 
continued,  notwithstanding  his  admitted  knowledge  of  the 
pursuer's  misconduct,  to  retain  him  in  his  service  and  get  the  benefit 
of  his  labour,  and  that  on  the  occasion  of  his  dismissal  there  had 
not  been  any  act  of  misconduct  worse  than  had  frequently 
occurred  before,  it  would,  I  think,  be  unjust  not  to  give  the 
piusuer  some  allowance  for  the  work  he  had  done  for  the  defender. 
In  the  circumstances,  the  pursuer's  dismissal  so  near  the  conclu- 
sion of  his  term  of  service  gives  him,  I  think,  a  fair  claim  for 
receiving  thp  proportion  allowed  of  the  wages  contracted  for  when 
he  entered  the  service.  J.  G. 


178 


SHERIFF  COURT  REPORTS. 


MftTch  81. 188&. 

Sheriff 
Macoovaio. 


PimnEHiEs.       The  defender  appealed  to  the  Sheriff-Principal  (Mac- 
cnign^per.  dqnald),    who    issued    the     following    Interlocutor   and 
Note: — 

Edinburgh,  Slst  March,  1885. — The  Sheriff  recalls  the  inter- 
locutor; assoilzies  the  defender  from  the  conclusions  of  the 
summons,  and  decerns :  Finds  no  expenses  duo  by  or  to  either 
party.  J.  H.  A.  Macdonald. 

Note. — The  Sheriff  cannot  agree  with  the  Sheriff-Substitute  in 

thinking  that  if  a  servant  persists  in  conduct  which  woiUd  justify 

dismissed,  w^hen  the  master  does  not  at  once  dismiss  him,  that  the 

fact  that  the  master  gets  the  benefit  of  his  work  during  the  pro. 

longed  service  is  a  reason  for  allowing  him  wages  if  it  is  ultimately 

necessary  to  discharge  him.     If  the  defender  has  justification  for 

dismissing  a  servant  for  serious  fault,  no  wages  are  in  law  due.    It 

may  not  be  common  for  a  master  to  refuse  to  give  anything  to  a 

servant  in  such  circumstances,  but  undoubtedly  if  the  servant's 

faidt  justifies  the  dismissal,  his  right  to  wages  falls,  and  the  master 

is  within  his  right  in  refusing  them.  J.  H.  A.  M. 

For  pursuer— Mr.  John  Stbwabt,  Perth.     For  defender— Mr.  Malcolm 
Stbwabt,  Perth. 


No.  90.  Petition  in  Armstrong's  Sequestration. 

—  Bankruptcy  —  Bankers*   Evidence   Act,    1879 — Vouching  of 

Anmtfoiv'B  Claim — Mandate. — Held  (1)  that  accounts  starting  with 

sequMitntloii.  ^  docquet  and  relative  vouchers,  in  terms  of  the  Bankers' 

Evidence  Act,  1879,  are  sufficiently  vouched;  and  (2) 
that  a  mandate  signed  by  the  secretary  of  a  Bank  is 
sufficient. 

The  estates  of  James  Armstrong,  painter,  Crieff,  were 
sequestrated  under  the  Bankruptcy  (Scotland)  Act, 
1856.  At  the  meeting  for  the  election  of  trustee,  two 
candidates  were  proposed — viz.,  Mr.  John  Campbell,  Crieff, 
and    Mr.    David    Rattray,    C.A.,    Glasgow.       There    was 

apparently  a  majority  in  value  in  favour  of  the  former, 
amounting  to  £260.  Objections  to  certain  votes  were 
lodged  by  both  candidates.  These  objections  were  at  debate 
limited  to  the  result  of  the  vote  of  the  North  of  Scotland 
Bank  (Limited),  who,  though  under  cover,  claimed  to  vote  in 
favour  of  Mr.  Campbell  in  right  of  two  cash  accounts. 
The  objections  stated  were  that  the  claim  was  insufficiently 
vouched  in  terms  of  the  statute,  and  that  the  mandate  was 
invalid  in  respect  that  the  Bankruptcy  Act  gave  no  authority 
to  the  secretary  to  sign  same,  or  even  to  vote  himself.  The 
Sheriff-Substitute  (Grahame)  issued  the  following  Inter- 
locutor and  Note : — 
MMchn,i884.  Perth,  31«<  March,  1885. — Having  heard  parties'  procurators 
8h«riff0KAaA]ci.and  made  avizandum  with  the  note  of  objections  to  the  vote  of 
Bobert  Clement^  banker,  Crieff,  as  mandatary  for  the  North  of 
Scotland  Bank  (Limited),  the  other  objections  having  been 
departed  from,  Repels  said  objection:  Finds  that  there  is  a 
majority  of  votes  in  point  of  value  in  favour  of  the  election  of 
John  Campbell,  Woodlands  Villa^  Crieff:  Therefore  declares  the 
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s&id  John  Campbell  to  have  been  duly  elected  trustee  on  the    p«w™»»- 
sequestrated  estates  of  James  Armstrong,  painter  m  Crieff,  in     ^*g^n^8 
terms  of  the  statute  :  Finds  the  objector,  David  Rattray,  chartered   seqaeBtratfop. 
accountant,  Glasgow,  liable  to  the  said  John  Campbell  in  the  sum  March  si.  1886. 
of  £2  28.  of  expenses,  and  decerns.  John  Grahahe.     sheriff  oeahami. 

Note. — The  objection  here  dealt  with  is  as  to  the  validity  of  the 
Tot€  tendered  by  Robert  Clement  as  mandatary  for  the  North 
of  Scotland  Bank,  Crieff,  creditors  claiming  on  the  estate  of  the 
banknipt  for  the  simi  of  ^725  ISs.  7d.,  and  the  grounds  on  which 
the  objection  is  urged  are  two-fold, — in  the  first  place,  that  the 
debt  is  not   sufficiently  vouched;  and   secondly,  that  the   said 
Robert  Clement  did  not  produce  any  sufficient  mandate  to  entitle 
him  to  vote  on  behalf  of  the  said  creditor  at  the  election  of  trustee. 
In  support  of  the  said  creditor's  claim,  there  has  been  produced, 
as  set  forth  in  the  affidavit  and  claim  made  by  Charles  Alexander 
MoUeyaon,  secretary  for  the  said  North  of  Scotland  Bank,  a  state 
of  debt  which,  at  the  meeting  for  the  election  of  trustee,  was 
Touched  by  stated  accounts  with  relative  certificates  in  terms  of 
the  Bankers'  Evidence  Act  relative  thereto,  and  also  the  cash 
credit  bonds  and  bill  specified  in  said  state  of  debt.    This  evidence, 
I  think,   must  be  held  as  vouching  the  debts  which  form  the 
subject  of  the  Bank's  claim.     It  would  perhaps  have  been  more 
satisfactory  if  a  detailed  statement  had  been  furnished  of  the 
Bank's  transactions  with  the  bankrupt  under  the  cash  credit  bonds 
in  question,  but  I  do  not  think  that  the  absence  of  such  details  in 
the  circumstances  is  sufficient  to  cause  the  Bank's  claim  to  vote  to 
be  thrown  out  as  insufficiently  vouched.     The  stated  accounts  in 
question  with  relative  certificates  satisfy,  I  think,  the  provisions 
of  the  Bankers'  Evidence  Act,   1879,  and  are  therefore   to  be 
received  as  affording  prima  fade  evidence  of  the  entry  in  the 
Bank's  books,  and  matters  therein  recorded,  and  being  therefore 
sufficient  to  found  the  right  for  voting  at  the  meeting  for  the 
election  of  the  trustee. 

The  objection  as  to  the  sufficiency  of  the  mandate  produced  by 

Mr.  Clement  as  entitling  him  to  vote  on  behalf  of  the  Bank  has 

been  repelled  on  the  ground  that  the  secretary  of  the  Bank,  as 

the  officer  authorised  to  act  on  its  behalf  and  sign  the  Company's 

name,  has  granted  a  mandate  in  the  usual  terms  in  favour  of  Mr. 

Clement.  J.  G. 

For  Mr.  Campbell— Mr.  D.  T.  Clement,  Crieff,    For  Mr.  Rattray— Mr. 
Jab.  Macdonald,  Glasgow. 


John  Scott,  Pursuer;  Alexander  Scott,  Defender,        No.  91. 

PBftTHBHIBl. 

Process — Decree, — Held  that  a  creditor  cannot  hold  at  the    gcottTscott 
same  time  two  decrees  for  one  debt.  — 

Mr.  John  Scott,  Bimam,  on  12th  December,  1882,  ob- 
tained a  decree  against  John  Scott,  Comrie  Ferry,  Aber- 
feldy,  for  a  debt  of  £19,  and  on  the  14th  September, 
1883,  took  another  decree  for  the  same  debt  against  Alex- 
ander Scott,  who,  it  appeared,  was  the  father  of  John 
Scott,  and  also  resided  at  Comrie  Ferry.  Both  parties  were 
charged  upon  the  decree  in  Edinburgh,  whither  they  had 
removed.    Alexander  Scott  reponed,  and  pleaded  that  as  he 
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pbmhshire.    ^'ould  be  raised  for  recovery  of  the  amount ;  that  the  foot-pave- 

cfcriJtie^£    ment   was  thereafter  accordingly  made  by  the  Commissioners 

— '        themselves,  as  shown  in  the  receipt,  No.  14  of  process,  at  a  cost  of 

— ^         £37  3s.,  being  the  sum  sued  for  in  the  present  action :  Finds,  in 

RA  AMB.  p^jjj^  q£  Ijj^^^  ^j^jj^^  qjj  g^j^  street  being  declared  a  public  street, 

NicolFs  trustees,  as  owners  of  property  fronting  or  abutting 
thereon,  became,  as  required  by  the  Commissioners  imder  the 
149th  section  of  said  Act,  liable  to  make,  at  their  own  expense, 
the  foot-pavement  in  question ;  and  that,  having  failed  to  do  so, 
the  Commissioners  l)ecame,  under  the  339th  section  of  the  Act, 
entitled  themselves  to  cause  the  work  to  bo  executed,  and  to 
obtain  repayment  of  the  cost  thereof  from  the  owners  of  the 
subject :  Finds  that  the  defender  Henderson,  as  owner  of  the 
subject  when  the  work  was  executed  by  the  Commissioners,  became 
liable  to  repay  them  the  expense  of  the  work,  and  that  the  Com- 
missioners would  have  been  entitled  to  obtain  decree  against  him 
for  the  sum  of  £37  3s.  as  sued  for,  but  in  respect  of  the  minute  of 
the  defenders  prorogating  the  jurisdiction  of  the  Court  over  the 
question  of  the  liability  of  the  defenders  as  betw^een  themselves, 
finds  that  the  defender  Henderson,  not  having  received  from  the 
defenders,  Nicoll's  trustees,  at  the  date  of  the  sale  of  the  subject  in 
question,  any  intimation  of  the  requisition  made  by  the  Commis- 
sioners to  make  the  foot-pavement  in  question,  he  is  entitled  to 
recover  said  sum  of  £37  3s.  from  Nicolas  trustees :  Therefore,  in 
respect  of  said  minute,  decerns  in  the  pursuer's  favour  against  the 
defenders,  Nicoll's  trustees,  for  said  sum  of  £37  3s.,  with  £3  6s.  7d. 
sterling  of  expenses ;  assoilzies  the  defender  Henderson  from  the 
conclusion  of  the  summons,  and  finds  him  entitled  to  £3  IBs. 
sterling  of  expenses  against  the  defenders,  NicolFs  trustees,  and 
decerns  in  his  favour  for  that  amount.  John  Grahahe. 

Note, — The  present  action  is  brought  by  the  Police  Commis- 
sioners of  the  burgh  of  Perth  for  repayment  of  the  sum  of  £37  38. 
expended  by  them  in  making  the  foot-pavement  along  a  portion  of 
a  public  street  fronting  property  which  formerly  belonged  to  the 
defenders,  NicolFs  trustees,  but  which  was  sold  by  them  to  the 
defender  Henderson,  the  present  proprietor.  Prenous  to  the 
purchase  of  this  property  by  Henderson,  a  requisition  had  been 
made  by  the  pursuer,  under  the  authority  of  the  General  Pohce 
and  Improvement  (Scotland)  Act,  1862,  upon  Nicoll's  trustees,  as 
owners  of  this  property,  to  make  the  foot-pavement  in  question ; 
but  they  had  failed  to  do  so,  and  the  property  was  sold  by  them 
without  their  disclosing  the  requisition  of  the  pursuers,  and  their 
intimated  intention,  in  the  event  of  failure  of  Nicoll's  trustees,  to 
execute  the  work  themselves,  and  thus  lay  the  obligation  of 
repaying  the  cost  upon  the  owner  of  the  property.  This  conceal- 
ment by  Nicoirs  trustees  of  the  requisition  was,  Henderson  pleads, 
made  in  bad  faith;  and  he  further  alleges  that,  in  consequence 
thereof,  and  of  other  representations  made  on  the  part  of  Nicoll's 
trustees,  he  was  erroneously  and  wrongously  led  to  understand 
that  no  claim  would  be  made  against  him  for  the  cost  of  the  foot- 
pavement,  and  that  it  was  on  this  understanding  and  condition 
that  he  purchased  the  property  in  question.  From  the  evidence 
in  the  case,  I  believe  that  such  was  the  tmderstanding  on  which 
the  purchase  of  the  property  was  made ;  and  in  these  circum- 
stances, the  questions  which  have  arisen  for  determination  are — 
(1)  whether  Nicoll's  trustees  had  good  ground  for  their  refusal 
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to  comply   with    the    requisition    of    the    Commissioners ;    (2)    pmtbbhieb. 
whether  l5ie  sale  of  the  property  to  Henderson  relieved  Nicoll's     Shri^i*^j£ 
trustees  from  the  claim  which  the  Commissioners  would   have         — ' 
otherwise  had  agiiinst  them  for  repayment  of  the  cost  of  the  work ;  — L 

and  (3),  and  with  reference  to  the  question  of  the  liability  of«^''**°**"^»- 
the  defenders  between  themselves  as  brought  up  for  decision 
under  the  minute  of  defenders  prorogating  the  jurisdiction  of  the 
Court  in  regard  to  that  question,  whether,  in  the  event  of  Hender- 
son being  held  liable  to  the  pursuers  for  repayment  of  the  cost  of 
the  foot-pavement,  he  is  or  is  not,  in  respect  of  the  undue  conceal- 
ment of  the  requisition  of  the  Commissioners  upon  NicolFs  trustees 
at  the  time  of  his  purchase  of  the  property,  entitled  to  be  relieved 
bv  them  from  the  repayment  of  said  cost. 

It  does  not  appear  to  me  that  the  question  of  the  pur- 
suer's right  under  the  statute  to  recover  repayment  of  the 
expense  of  making  the  foot-pavement  presents  much  diffi- 
culty. The  ground  on  which  non-liability  is  maintained  by 
both  sets  of  defenders  is  that  the  Police  Commissioners,  in 
agreeing  with  the  Caledonian  Railway  Company  for  the  making 
of  the  street  between  York  Place  and  KinnouU  Causeway, 
ought  to  have  included  the  making  of  the  foot-pavements  of  the 
street;  that  without  these  foot-pavements  the  street  was  not 
completed  in  the  meaning  of  the  statute;  and  that  the  pursuers 
were  therefore  not  entitled  to  declare  it  "  a  public  street,  to  be 
** maintained  and  repaired  at  the  public  expense;"  and  that  the 
expense  of  the  foot-pavements  must  therefore  now  be  bonie  by 
themselves,  and  not  by  either  of  the  defenders.  There  is,  I  think, 
nothing  in  the  Act  that  can  be  held  to  support  this  contention. 
Throughout  the  Act  foot-pavements  are  dealt  with  quite  separately 
from  streets  ;  and  though,  in  a  popular  sense,  a  public  street  in  a 
town  cannot  be  held  to  be  complete  without  pavements,  the  76th 
section  of  the  Act,  which  entitles  the  Commissioners  to  take  over 
and  declare  a  street,  on  completion,  to  be  a  public  street,  does  not 
require  that  foot-pavements  should  then  have  been  formed ;  and, 
bj  section  149  of  the  Act,  the  burden  of  making  and  maintaining 
the  foot-pavements  of  any  street  is  expressly  laid  on  the  o>Mjer  of 
lands  or  premises  fronting  or  abutting  on  any  street. 

In  re^ird  to  the  question  whether  it  is  NicoU's  trustees,  as 
having  been  owners  of  the  property  at  the  date  of  the  Commis- 
sioners' requisition,  or  Henderson,  as  owner  at  the  date  when  the 
work  was  executed,  who  is  liable  for  repa^inent  of  the  cost,  I  think 
that  the  party  liable  to  the  pursuer  is  Henderson.  The  requisi- 
tion made  upon  NicolFs  trustees  laid  the  burden  or  obligation  of 
making  the  pavement  or  of  repaying  its  cost  upon  them,  as  owners 
of  the  property  fronting  or  abutting  on  the  street.  It  was  a  burden 
upon  ownership,  and  it  seems  to  me  that  when  the  ownership  was 
transferred  to  Henderson  the  obligation  was  transferred  to  him 
along  with  it.  The  requisition  not  having  been  complied  with, 
and  the  foot-pavement  not  having  been  made  by  NicoU's  trustees, 
the  Commissioners  then  became  entitled  themselves  to  execute  the 
work,  and  thereafter  to  require  repayment  of  the  cost  from  the 
owner  of  the  property.  On  the  street  being  declared  by  the 
Conmiissioners  a  public  street  imder  the  statute,  the  obligation  of 
making,  or  paying  for  the  cost  of  making  and  maintenance,  of  the 
foot-pavements  for  all  time  thereafter  was  then  laid  on  the  owner, 
whoever  he  might  be,  of  the  property  fronting  or  abutting  on  the 
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p»»TH8HiM.    pavements.     At  the  date  of  the  requisition  it  was,  no  doubt,  the 
ch]S5?,^4!c.    ^^^^  owner  who  was  liable  to  make  the  foot-pavements,  and  who, 
Ocfc  2i~i884     ^^  ^^^  event  of  his  failing  to  do  so,  and  of  the  work  being  executed 
Sheriff  graha  i  ^^  ^^^  Commissioners  while  he  continued  owner  of  the  property, 
'  was  liable   to   repay  the  cost ;   but  unless  the  work  had  been 
executed  during  his  ownership,  I  do  not  think  that  his  liability 
continued.      The   sale  of  the  property  must  be  held,  if  made 
previous  to  the  execution  of  the  work,  to  have  freed  him  from  any 
such  liability  to  the  Commissioners ;  and  whatever,  in  the  present 
case,  the  circumstances  and  conditions  under  which  the  property 
in  question  was  purchased  by  Henderson  from  NicolFs  trustees 
may  have  been,  and  whatever  may  he  their  eflFect  upon  the  ques- 
tion of  the  defenders'  liability  between  themselves,  they  cannot  be 
held  to  affect  the  pursuer's  right  to  recover  repayment  of  the  cost 
of  the  pavement  under  the  statute  from  the  present  owner  of  the 
property. 

In  regard  to  the  question  of  the  defenders'  liability  between 
themselves,  I  think  the  circumstances  under  which  the  sale 
of  the  property  was  eflfected  give  Henderson  a  good  claim  of 
relief  against  Nicoll's  trustees.  If  it  were  a  question  as  to  a  burden 
which  the  law  necessarily  and  directly  laid  upon  the  owner  of  the 
property,  without  the  action  of  any  third  party,  the  circumstance 
of  no  notice  that  such  an  obligation  existed  having  been  given  by  the 
seller  would  not  have  aflPected  the  purchaser's  liability  to  discharge 
it ;  but  in  the  present  case,  the  obligation  laid  upon  Henderson  of 
repaying  to  the  Commissioners  the  cost  of  making  the  foot-pave- 
ment was  the  result  of  the  requisition  made  upon  Nicoll's  trustees. 
Till  the  requisition  was  given,  no  immediate  liability  arose,  and  no 
obligation  fell  to  be  discharged.  Henderson  was,  I  think,  entitled 
to  get  notice  from  Nicoll's  tinistees  when  he  purchased  the  pro- 
perty that  the  time  for  the  discharge  of  the  obligation  in  question 
had  arrived,  and  more  especially  as  the  evidence  shews  that  at  the 
time  the  bargain  was  made  the  existence  of  the  obligation  was 
made  special  subject  of  enquiry  by  Henderson,  and  that  the  pro- 
perty was  purchased  by  him  on  the  understanding  that  he  was  not 
to  be  required  to  pay  the  cost  of  the  foot-pavement.  J.  G. 

Marchn.  1886.       The  case  was  appealed  to  the  Sheriff-Principal  (Mac- 
MA?S5?fLD.    DONALD)  who,  of  this  date,  adhered,  with  the  following 
Note: — 

The  evidence  of  Mr.  and  Mrs.  Henderson  and  Mackay  is  quite 
clear  and  distinct  that  Henderson  gave  £1000  for  the  property  on 
the  assurance  he  would  have  nothing  to  pay  for  the  pavement. 
The  evidence  of  Mrs.  Dron  and  Miss  Dron  is  most  unsatisfactorv, 
Mrs.  Dron  saying  that  the  pavement  was  not  mentioned,  Miss  Dron 
saying  she  remembers  distinctly  that  it  was.  The  Sheriff-Sub- 
stitute, who  heard  the  evidence,  believes  the  evidence  of  the 
Hendersons  and  Mackay.  I  see  no  groimd  to  differ.  This  dis- 
poses of  the  facts ;  and  I  have  no  doubt  that  in  law  the  trustees, 
having  made  the  representations  they  did,  and  received  a  price  on 
the  faith  of  these,  are  liable  to  recoup  Mr.  Henderson  for  the  loss 
he  is  subjected  to  by  the  incorrectness  of  the  representations. 

For  Mr.  MacLeish— Mr.  J.  C.  Dow,  Perth.  For  Mr.  Nicoirs  trustees— 
Jameson  ic  Mackay,  Perth.  For  Mr.  Henderson— Mr.  J.  B.  M'Cabh, 
Perth. 
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Appeal  in  Greig*s  Sequestration.  No.  93. 

Bankruptcy — Trttstee's    Report   on    Conduct    of   Bankrupt —  — 

^^Besolutton"  of  Creditors, — Held  that  a  resolution  of  Sequestration: 
creditors  disapproving  of  the  report  of  the  trustee  on  the 
bankrupt's  conduct  was  a  "  resolution  "  in  terms  of  the 
Bankruptcy  Act,  1856,  and  as  such  was  appealable  to 
the  Sheriff;  and  that  the  resolution  come  to  by  the 
creditors  in  this  case  was  one  which  it  was  ultra  vires  of 
them  to  pass. 

This  was  an  appeal  by  James  Moir,  accountant,  Perth, 

trustee  on  the  sequestrated  estate  of  Thomas  Graham  Greig, 

draper  s  assistant,  to  have  a  resolution  which  was  passed  at 

a  meeting  of  creditors  on  24th  March,  1885,  rescinded.    The 

resolution  was  to  the  effect  that,  while  the  meeting  offered 

no  objection  generally  to  the  trustee's  conduct,  it  disapproved 

of  his  withholding  from  the  bankrupt  the  report  on  his 
conduct  provided  by  section  146  of  the  statute — the  report 
handed  to  the  bankrupt's  agent  under  a  threat  of  an  appli- 
cation to  the  Court  being  framed,  as  the  bankrupt  was 
advised,  in  terms  which  would  preclude  the  hope  of  his  ever 
obtaining  his  discharge.  In  these  circumstances,  the  meeting 
was  of  opinion  that  any  discharge  ought  to  be  postponed 
till  an  amended  report  had  been  granted.  The  appellant 
felt  aggrieved  at  the  resolution  so  far  as  it  related  to  his 
report  on  the  bankrupt  s  conduct,  and  the  conclusion  arrived 
at  thereanent.  The  Sheriff-Substitute  (Grahame)  sustained 
the  appeal  so  far  as  craved,  recalled  the  resolution,  and 
granted  £2  2s.  of  expenses.  His  reasons  are  set  forth  in 
the  following  Note  appended  to  the  Interlocutor : — 

Two  questions  have  been  here  raised — (1)  whether  the  present  April  2.1886. 
appeal  is  not  incompetent,  in  respect  that  there  is  in  this  case  sheriff  oTahanb. 
no  appealable  resolution  on  the  part  of  the  creditors,  but  a  mere 
expression  of  opinion  which  camiot  be  brought  under  appeal  to 
the  Sheriff;  and  (2)  whether,  on  the  assumption  of  there  having 
been  a  resolution  on  which  an  appeal  may  competently  be  taken, 
the  resolution  is  not  one  which  it  was  ultra  vires  of  the  creditors 
to  pass. 

1  am  of  opinion  that  there  is  here  an  appealable  resolution,  and 
that  what  was  done  by  the  creditors  on  the  occasion  in  question, 
professedly  with  the  intention  of  declaring  their  opinion  upon  the 
coaduct  of  the  trustee,  in  terms  of  the  Bankruptcy  Act,  1856,  was 
both  in  form  and  fact  "  a  resolution "  on  their  part  within  the 
meaning  of  the  statute,  and  can  therefore  be  competently  appealed 
against  by  the  trustee  to  the  Sheriff  under  the  169th  section  of  the 
statute.  On  the  present  occasion  there  was  a  formal  motion  made 
and  seconded  respectively  by  the  creditors  who  composed  the 
meeting,  and  this  surely  must  be  held  to  be  "  a  resolution "  on 
their  part,  and  to  afford  a  subject  for  appeal.  The  terms  of  the 
motion,  moreover,  show  that  the  creditors  had  in  view  and 
intended  it  to  have  the  effect  of  postponing  the  discharge  of  the 
tnistee  till  an  amended  report  on  the  bankrupt's  conduct  in  con- 
formity with  their  own  view  should  be  given  in  by  him,  and  it 
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PBBTH8HIKB.    cannot,  I  think,  be  held  that  against  a  resolution  of  this  character, 

^S£5uU*£»tionf  *  ^^^  which  affected  him  so  materially,  he  should  have  no  right  of 

A  -i7T",oac     appeal.     The  intention  of  the  statute  is,  I  think,  that  in  such 

April  2, 1886.         '  t  iiiti  1  wwn 

—  Circumstances  an  appeal  should  be  competent  to  the  trustee.  The 
*  words  of  the  statute  are  comprehensive  of  all  "  resolutions  at 
"  meetings  of  creditors,"  and  a  resolution  of  the  present  character 
is,  I  think,  one  in  regard  to  which,  in  respect  of  its  intended  effect 
upon  his  receiving  his  discharge,  there  is  strong  reason  for  holding 
that  the  right  of  appeal  should  not  be  denied  to  him. 

In  regard  to  the  second  question,  as  to  the  power  of  the  creditore 
to  pass  such  a  resolution  as  the  one  in  question,  it  appears  to  me 
that,  in  so  far  as  this  resolution  has  reference  to  the  merits  of  the 
trustee's  report  on  the  bankrupt's  conduct,  the  creditors  in  passing 
the  resolution  have  acted  ultra  vires,  and  dealt  with  a  question 
which  will  afterwards  fall  to  be  determined  by  the  Accountant  in 
Bankruptcy  and  the  Sheriff.  The  152nd  clause  of  the  statute,  on 
which  the  creditors  here  found,  no  doubt  gives  them  the  right  of 
declaring  their  opinion  of  the  conduct  of  the  trustee;  but  it  appears 
to  me  that  this  must  be  held  to  have  reference  to  his  actings  in 
regard  to  the  bankrupt  and  to  the  trustee's  intromissions  with  the 
estate,  but  not  in  regard  to  the  correctness  of  the  opinion  which 
he  has  arrived  at,  which  the  statute  obliged  him  to  formulate  in 
regard  to  the  bankrupt's  conduct  and  the  causes  of  his  bankruptcy. 

I  therefore  think  that  the  resolution  in  question  being  one 
against  which  the  trustee  is  entitled  to  appeal,  and  being  also  one 
which  is  ultra  vires  of  the  creditors,  he  is  entitled  to  have  it 
recalled. 

For  trustee  and  appellant— Mr.  RoBBBT  Mitchell,  Perth.     For  respon- 
dent—Mr. John  Eippsk,  I'erth. 
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No.  94.     D.  &  W.  Smith  &  Bennet,  Pursuers;  John  M*Hardy, 
FoKFAUBiu.  Defender. 

M'Hardj.  Process — Latv  Agents^  Business  Account — Proof, — Held  that  a 

claim  upon  account  current  must  be  treated  as  a  loan  of 
money,  and  that  a  claim  for  professional  charges  was 
subject  to  triennial  prescription,  both  being  provable 
only  by  writ  or  oath  of  defender.  Circumstances  where, 
in  absence  of  writ,  oath  held  negative  of  reference. 

The  pursuers  raised  an  action  against  the  defender  for 

£23  16s.  8d.,  being  balance  alleged  to  be  due  to  them  by 

him  on  a  prescribed  account  current  between  them  and  him. 

This  account  current  bore  on  its  credit  side  various  sums, 

amounting  in   all   to   £17   18s.,  while   on  the  debit  side 

appeared  entries  aggregating  to  £12  5s.  4d.,  and  on  the  same 

side  of  the  account  was  stated,  in  addition,  as  a  charge 
against  the  defender,  a  sum  of  £29  9s.  4d.  in  respect  of 
law  business.  The  defender  denied  the  resting  owing,  and 
maintained  that  the  averments  of  the  pursuers  could  only 
be  proved  by  his  writ  or  oath.  The  Sheriff-Substitute 
(Robertson)  pronounced  the  following  Interlocutor : — 
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FoRFAB,  12th  March,  1885.— The  Sheriff-Substitute  closes  the  fomamhieb. 
record:  Finds  that  the  pursuers  are  only  entitled  to  prove  their 8™i^.^Bennet». 
averments  by  the  writ  or  oath  of  the  defender,  and  assigns,  as  a  «  ^-7  ,^« 
diet  for  taking  the  deposition  of  the   defender,  Thursday,  the         — 
uineteenth  day  of  March  current,  at  eleven  o'clock  forenoon,  and     rombtwk. 
appoints  him  then  to  appear  and  depone.         Alex.  Robertson. 

At  the  diet  of  deposition  following  upon  this  interlocutor, 

the  defender  deponed  that  the  total  amount  of  the  account 

due  to  the  pusuers  by  him,  as  rendered,  was  £13  13s.,  which 

account  he  swore  he  had  settled  by  two  cash  payments  of 

£5  1 8s.  and  £3  thereafter  made  by  him.     Thereupon  the 

pursuers  maintained  that,  having  established  the  correct- 
ness of  the  cash  advances,  they  were  entitled  to  attribute 
the  cash  received  towards  the  business  account,  and  that,  as 
the  cash  advances  did  not  fall  under  the  triennial  prescrip- 
tion, they  were  not  bound  to  prove  the  resting  owing.  To 
this  it  was  answered  for  the  defender,  that  as  the  pursuers* 
claim  had  been,  by  interlocutor  limiting  the  proof,  referred 
to  the  oath  of  the  defender,  and  as  the  pursuers  had  failed 
to  prove  both  the  constitution  and  resting  owing  of  that 
claim,  the  oath  must  be  held  as  negative  of  the  reference. 
The  Sheriff-Substitute  assoilzied  the  defender,  as  explained 
in  the  following  Interlocutor  and  Note : — 

FoRFAB,  26th  March,  1885. — The  Sheriff-Substitute  having  made  March  m.  188& 
avizandum  with   the  oath  of  the   defender,  No.    5   of  process :        sheriff 
Finds  the  oath  to  be  negative  of  the  reference :  Assoikies  the       obbbtsos. 
defender  from  the   conclusions  of  the   petition,   and   finds  the 
pursuers  liable  in  expenses,  &c.  Alex.  Robertson. 

Note, — This  account  consists  partly  of  professional  charges  and 
partly  of  cash  advances.  The  former  come  under  the  triennial 
prescription,  and  the  latter  must  be  treated  as  loans  of  money. 
By  interlocutor  of  date  12th  March  current,  the  proof  was  limited 
to  writ  or  oath,  and  that  interlocutor  was  not  appealed  against. 
The  defender  depones  to  a  mixed  account  of  thirteen  guineas 
having  been  incurred,  beyond  which  sum  he  denies  the  constitu- 
tion of  a  debt.  Then  as  to  the  resting  owing,  the  defender 
depones  that  he  compromised  the  whole  debt  by  a  payment  of 
<£5  18s.  and  another  of  £3.  He  depones  that  the  late  Mr.  Smith 
accepted  these  two  payments  as  in  full,  or,  as  the  deponent 
deponed,  "  to  square  my  account." 

I  waa  referred  to  the  case  of  McLaren  v.  Bradley,  12th  December, 

1874.     But  even  assuming  that  the  payments  of  £5  18s.  and  ^3 

made  by  the  defender  are  to  be  attributed  to  the  least  secured 

[wrtion  of  the  account,  namely,  the  prescribed  portion,  the  defender 

still  depones  that  the  whole  account  has  been  paid.     He  says  the 

cash  payments  are  not  due.     In  this  state  of  reference  to  oath  the 

pursuers  fail.     (See  Dickson  on  Evidence,  sec.  457.)  A.  R. 

For  pursuers— Mr.  Andrew  Bennet,  Arbroath.  For  defender— Mr. 
Walter  Oswald,  Arbroath. 
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No.  95.    James  Duncan,  Pursuer;  James  Adam  and  Rev.  Charles 
FoMAMHiE..  Chree,  Defenders. 

Dancftn  v.  Adam 

and  Chree.  School-Board  Election — Potoers  of  Eeturntng    Officer. — Held 

that  when  a  returning  officer  has  exercised  his  judgment 
on  the  validity  of  a  nomination  paper,  his  judgment  is 
final. 

This  was  an  action  at  the  instance  of  James  Duncan, 
residing  at  East  Campsie,  Lintrathen,  a  ratepayer  and  a 
member  of  Lintrathen  School  Board,  against  James  Adam, 
Bottom,  Lintrathen,  and  the  Rev.  Charles  Chree,  D.D., 
minister  of  Lintrathen  parish.  The  pursuer  craved  the 
Court  summarily  to  determine  the  question  or  matter  in 
dispute,  and  to  grant  a  decree  against  the  defenders,  finding 

and  declaring  that  the  said  James  Adam,  who  acted  as 
returning  officer  at  the  election  of  a  School  Board  for  the 
parish  of  Lintrathen  on  the  14th  March,  illegally  and  un- 
warrantably received  and  sustained  as  valia  and  legal  a 
nomination  paper  nominating  the  defender,  the  Rev.  Charles 
Chree,  as  a  candidate,  which  nomination  paper  was  invalid 
and  illegal  in  respect  of  its  not  having  been  subscribed  by 
five  electors  of  the  Lintrathen  parish ;  and  to  find  that  the 
said  Charles  Chree  was  not  validly  and  legally  nominafed 
for  election  as  a  member  of  the  Lintrathen  School  Board, 
and  that  the  pretended  election  was  illegal  and  invalid,  and 
ought  not  to  receive  force  or  effect  in  law.  His  lordship  was 
further  asked  to  declare  that  Alex.  RoUo,  farmer,  Newton  of 
Lintrathen,  was  duly  and  validly  elected  to  the  Board ;  and 
to  ordain  the  said  James  Adam  to  amend  his  retimi  of 
members  of  said  School  Board  then  elected  accordingly,  or 
otherwise  to  remit  to  the  School  Board  to  appoint  a  member 
in  room  of  Dr.  Chree.  The  Interlocutor  and  Note  of  the 
Sherifl[-Substitute  (Robertson)  were  as  follow : — 
Aprii7^i886.  FoRPAR,  7th  April,  1885.— The  Sheriff-Substitute  havmg  heard 
Sheriff  parties'  procurators,  and  having  made  avizandum  :  Finds  that  the 
validity  of  the  nomination  papers  in  a  School  Board  election  is  a 
matter  entrusted  by  the  Privy  Council  to  the  charge  of  the 
returning  officer  :  Finds  that  when  the  returning  officer  has  exer- 
cised his  judgment  on  the  validity  of  a  nomination  paper  his 
decision  is  final,  and  is  not  subject  to  review  by  the  Sheriff :  There- 
fore refuses  the  prayer  of  the  petition,  and  finds  the  petitioner, 
James  Duncan,  liable  in  expenses :  Remits  to  the  Auditor  to  bu 
these,  and  report,  according  to  Scale  II.,  and  decerns. 

Alex.  Robertson. 

ITote, — The  petitioner  and  the  Rev.  Dr.  Chree,  parish  minister 
at  Lintrathen,  have  both  been  elected  members  of  the  School 
Board,  and  the  petitioner  wishes  to  unseat  Dr.  Chree.  A  very 
technical  objection  is  taken  to  the  validity  of  the  rev.  doctors 
nomination  paper,  which  is  signed  by  five  electors  as  required  by 
the  Privy  Council  Order.  It  is  said  that  one  of  these  signatures  is 
by  a  person  not  qualified,  as  his  name  does  not  appear  in  the 
Valuation  Roll.     1  find  it  unnecessary  to  look  into  this  objection. 
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because,  by  the  Privy  Council  Order  (article  9),  the  returning  oflScer  ^ourAMsanM, 

has  already  disposed  of  the  objection,  and  his  decision  is  there  '^^"chit^ 

declared  to  be  final.     Doubtless,  this  order  was  issued  for  the  very        rfrTiBge 

purpose  of  preventing  litigations  about  preliminary  procedure.     A         — ^ 

good  deal  of  feeling  is  sometimes,  and  perhaps  imavoidably,  excited     bobutsov. 

in  rural  districts  at  School  Board  elections,  and  the  returning 

officer  is  empowered  once  for  all  to  settle  minor  points  to  prevent 

uunecessary  disputes.     I  am  satisfied  in  the  present  case  that  the 

spirit  of  the  Act  of  Parliament  has  been  carried  out,  although  the 

letter  perhaps  has  not ;  and  I  should  bo  sorry  to  think  that  the 

parish  minister  had  been  unseated  owing  to  a  mere  technicality. 

A.  R. 

For    pursuer— Mr.     Alex.    Freeman,    Forfar.      For   defenders— Mr. 
£dwabj>  Cowak  (for  Mr.  W.  Gordon),  Forfar. 


Soot's  Trustees,  Purstvers ;  Lord  Wharncliffe,  ^q  95 


Defender. 


F0BPAE8HIM. 


Agricultural  Holdings  Act. — Held  that  sums  found  due  ^ **w{i JScuSS  *'* 
the  landlord  under  award  and  appeal  must  not  exceed         — 
the  sum  awarded  to  the  tenant. 

This  was  an  appeaJ  at  the  instance  of  the  trustees  of  the 
late  David  Soot,  tenant  of  the  farms  of  Kinpumey^ 
Templeton,  and  Edderty,  against  the  award  of  the  oversman 
(Mr.  Wm.  Amot,  farmer,  Mains  of  Glamis)  in  the  reference 
under  the  Agricultural  Holdings  Act  between  them  and 
the  Earl  of  Wharncliffe,  the  proprietor.  The  trustees 
claimed  compensation  from   Lord  Wharncliffe  under   the 

Agricultural  Holdings  Act  for  unexhausted  manure,  &c., 
and  his  Lordship  made  a  counter  claim  for  rent  due  for  the 
last  year  of  the  lease,  and  also  for  pactional  rent  for 
allied  miscropping,  and  damages  for  want  of  repairs  to 
buildings,  drains,  &c.  The  landlord's  claim  for  pactional 
rent  was  sustained  by  the  oversman,  who  allowed  him 
under  that  head  the  sum  of  £350,  less  £154  9s.  4d. 
awarded  to  the  trustees  as  compensation.  Against  this 
award,  the  trustees  appealed  to  the  Sheriff.  The  appellants 
pleaded  that  the  award  was  invalid,  in  respect  that  a  sum 
was  found  due  to  the  landlord;  that  date  of  payment  of 
said  sum  was  less  than  one  month  from  date  of  delivery  of 
award;  and  that  pactional  rent  was,  contrary  to  law, 
found  due  to  the  landlord.  The  defender  maintained 
that,  as  this  was  a  submission  in  which  an  award  had  been 
issued,  it  was  not  subject  to  reduction  in  the  Sheriff  Court. 
The  Sheriff-Substitute  (Robertson)  issued  the  following 
Interlocutor  and  Note  :-7- 

FoRFAR,  lik  April,  1885. — The  Sheriff-Substitute  having  made    AprU  7.  lesa. 
avizandum  with  the  appeal  for  Soot*s  trustees,  imder  section  20  of    _  sheriff 
the  Agricultiural  Holdings  Act,  and  having  heard  counsel  for  the 
trustees,  and  the  agent  for  the  landlord,  Lord  Wharncliffe,  and 
haying  considered  the  oversman's  award,  together  w^ith  the  proof 
led  before  him,  and  whole  process,  adheres  to  the  award  in  the 
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FoBPAMHiRB.  following  particulars:   and   Finds   (1)   that  the   landlord.  Lord 
SootjBTruntees  v.  Whamcliffe,  is  due  to  the  trustees  or  appellants  the  sum  of  XI 54 

Wharncliffe.      ^k        .  ,  .         /•  i  /.  i 

—    .     9s.  4d.  as  compensation  for  unexhausted  manures,  conform  to  the 
— ^         detailed    statement    appended    to    the    oversman's    award ;    (2) 
E0BBRT805.     that  thc  appcllauts  are  due  tlie  landloixi,  Lord  WhamclifFe,  the 
sum   of  c£120,   being   additional   pactional    rent    agreed   on,  in 
consequence  of  the  appellants  having  broken  up  twelve  acres  of 
young   grass,   in   violation   of  the   conditions  of  the   lease;  (3) 
that  the  appellants  are  also  due  the  landlord  a  further  sum  of 
£100,  being  additional  pactional  rent  agreed  on,  in  consequence 
of  the  appellants  having  further  contravened  the  terms  of  the  lease, 
by  having,  in  the  last  year  of  the  lease,  ten  acres  in  com  crop  in 
excess  of  the  number  of  acres  permitted  by  the  lease ;  qiuxid  ultra 
sustains  the  appeal,  recalls  the  award  and  decree  pronounced  by 
the  oversman :  Finds  that,  under  a  sound   construction  of  the 
Agricultural  Holdings  Act,  the  sums  found  due  to  the  landlord 
under  this  award  and  appeal  can  only  be  given  eflFect  to  as  a 
counter  claim  by  him  to  the  appellants*  claim  for  compensation, 
and  to  this  extent  sustains  the  coimter  claims,  and  finds  that  the 
appellants'    claim     is     thereby    extinguished;      assoilzies    Lord 
Wharncliffe  accordingly,  reserving  his  Lordship's  right  to  sue  for 
any  excess  or  balance  which  may  still  be  due  to  him  under  the 
counter  claims,  if  so  advised  :  Finds  it  is  unnecessary  to  pronounce 
any  finding   as  to   rent  and  taxes,  these  being   matters  already 
regulated   by  the  lease.       Lastly,  and  with  regard  to  expenses, 
finds  that  the  sum  of  .£121  7s.  9d.,  as  taxed  in  the  presence  of  the 
parties,  must  be  paid  by  Lord  Whamcliffe  and  the  appellants  in 
equal  proportions;  and  as  regards  any  other  expenses  incurred 
prior  to  the  date  of  the  present  appeal,  finds  that  these  must  l)e 
paid   by  the   party  incurring   the   siime :   Finds   the   appellants 
entitled  to  expenses  in  the  present  appeal,  modifies  these  to  the 
sum  of  five  guineas,  and  decerns.  Alex.  Robertson. 

Note. — The  parties  to  this  reference  agreed  that  the  oversman 
should  take  up  and  dispose  of  (1)  the  tenant's  claim  for  com- 
pensation ;  and  (2)  the  landlord's  counter  claim  for  additional 
pactional  rent ;  but  there  is  nothing  in  the  terms  of  the  reference 
itself  to  lead  me  to  suppose  that  the  oversman  had  power  to  deal 
with  these  matters  otherwise  than  as  an  oversman  acting  under 
the  Agricultural  Holdings  Act,  and  within  the  scope  and  limits  of 
that  Act. 

I  have  carefully  read  his  award  and  the  evidence  on  which  he 
founds  his  award,  for  it  was  absolutely  necessary  that  a  proof 
should  be  led  before  him,  and  I  concur  with  him  entirely,  but  I 
think  he  has  gone  too  far. 

By  section  VL  of  the  Act,  sub-section  3,  the  amount  of 
compensation  payable  to  the  tenant  is  subject  to  deduction  of  any 
sums  due  to  the  hmdlord  for  the  breach  of  any  stipulation  of  the 
lease.  The  possibility  of  these  sums  due  to  the  landlord  exceedinjr 
the  compensation  due  to  the  tenant  is  not  contemplated  in  the 
Act,  and  in  the  present  case  these  sums  are  far  larger  than  the 
compensation.  The  only  way  to  deduct  a  large  sum  from  a 
smaller  one  appears  to  me  to  be  to  extinguish  the  smaller  one, 
and  reserve  a  right  to  sue  for  the  balance.  This  is  done  every 
day  in  the  Small-Debt  Court,  when  a  counted  claim  is  pled  of  a 
larger  amoimt  than  the  claim.  I  can  see  no  power  expressed  or 
implied  in  the  Agricultural  Holdings  Act  by  which  a  decree  in 
favour  of  the  landlord  can  be  given. 
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On  the  merits  of  the  landlord's  counter  claims,  I  think  the   fokfamhim. 
overaman  is  quite  right.     A  proof  was  led  in  order  to  clear  up  ^^^^^^  ^• 
the  facts  as  to  the  alleged  n^scropping.     Of  course,  if  permission         -— 
was  given  to  plough  up  young  grass,  no  counter  claim  on  that      ^  — ^ 
score  could  be  maintained.     The  proof  simply  discloses  a  painful     rouusov. 
conflict   of    evidence    between    the    late    Mr.    Bell    and    Lord 
Whamcliffe's  factor,   the   former    averring  permission,   and  the 
latter  distinctly  denying  it.      The  oversman  had  no  alternative 
but  to  hold  that  the  alleged  permission  is  not  proved.     And  I 
would  only  remark  that  in  common  prudence  such  a  permission 
ought  to  have  been  obtained  in  writing,  and  that  Mr.  Bell,  without 
sudi  writing,  acted  at  his  own  risk. 

I  now  come  to  an  interesting  branch  of  the  case— namely,  the 
miacropping  and  alleged  acquiescence  by  the  landlord.  It  is  now 
settled  law  that  if  a  landlord,  for  a  series  of  years,  acquiesces  in  a 
system  of  cropping,  the  inevitable  result  of  which  is  that  the 
land  must  be  in  a  certain  rotation  in  the  last  year  of  the  lease,  he 
is  barred  bxmi  claiming  pactional  rent.  (Lamb  v.  MitcheWs  Trustees^ 
10  R.  640.)  The  appellants  argued  that  the  present  case  is 
very  similar,  and  that  the  landlord  is  barred  from  claiming  any 
pactional  rent. 

Acquiescence  can  be  proved  by  facts  and  circumstances,  but  it 
requires  to  be  proved.  Before  there  can  be  any  acquiescence 
tbere  must  be  knowledge,  and  if  silence  alone  is  founded  on  as  a 
proof  of  acquiescence,  it  must  be  a  "  silence  in  the  full  knowledge 
"of  what  is  going  on."  These  are  the  Lord  President's  words  in 
the  case  above  quoted. 

I  have  carefully  examined  the  proof,  and  there  is  not  a  single 
letter,  conversation,  or  hint  by  which  the  landlord's  knowledge  of 
what  was  going  on  is  proved.  The  factor's  attention  never  was 
directed  to  the  system  of  cropping  which  was  going  on  at  the 
appellants'  farm.  It  seems  never  to  have  been  looked  into  until 
the  last  year  of  the  lease,  when,  of  course,  the  state  of  the  farm 
had  to  be  overhauled. 

It  appears  to  me  that,  as  silence  on  the  factor's  part  is  the  only 
proof  of  acquiescence  which  the  appellants  have  to  offer,  it  was 
incumbent  on  them  to  show  that  this  silence  was  in  the  full 
knowledge  of  what  was  going  on,  and  this  they  have  not  done. 
It  is  no  part  of  a  factor's  duty  to  watch  a  tenant  as  though  he 
suspected  him.  He  is  quite  entitled  to  assume  that  all  is  going 
well,  and  that  the  lease  is  being  respected.  Whenever  his 
attention  is  directed  to  a  system  of  miscropping,  either  by  a 
conversation  with  a  tenant  or  in  a  correspondence  with  him,  or  by 
any  accidental  circumstance,  then  his  course  of  conduct  becomes 
critical ;  for  in  that  case  his  silence  becomes  silence  in  the  full 
knowledge  of  what  is  going  on,  and  may  be  construed  into 
acquiescence.  But  to  hold  that  silence  alone  is  necessarily 
acquiescence  would  be  a  very  dangerous  doctrine.  In  the  case 
above  quoted  {Lamb  v.  MitchelVs  Trustees),  which  is  relied  on  by 
the  appellants,  the  proof  of  acquiescence  was  very  strong.  The 
lactor  had  frequent  conversations  with  the  tenant  about  the  mis- 
cropping.  He  also  admitted  in  the  witness-box  that  he  had 
allowed  it  to  go  on  because  the  farm  was  too  highly  rented. 
None  of  these  proofs  of  acquiescence  are  to  be  found  in  the  present 
case.  Miscropping  is  not  evident  to  any  passer-by,  otherwise  it 
might  be  argued  that  the  factor  could  not  fail  to  see  it.     A 
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April  7, 1886. 
Sheriff 

ROMRTSOV. 


FoRFAMHia*.   miscropped  field — ^that  is,  one  out  of  the  prescribed  rotation— 

***wiumSd«S  "*  l^^^s  just  like  another  field,  and  unless  the  lease  is  referred  to, 

and  the  previous  crops  are  counted  back,  it  is  impossible  to  tell  a 

miscropped  field  from  any  other  field.     I  therefore  think  that 

silence  alone  on  the  factor's  part  is  not  acquiescence.      It  was 

argued  that,  owing  to  the  fields  not  being  of  equal  size,  it  was 

impossible  to  avoid  having  more  com  crop  the  last  year  than  the 

lease  allowed,  without  miscropping ;  in  other  words,  that  the  late 

Mr.  Soot,   when  he  took  the  farm,  undertook  to  do  what  was 

impossible,  and  bound  himself,  under  heavy  pactional  penalties,  to 

do  what  was  impossible.     It  is  incredible  that  any  man  in  his 

senses  would  do  this.     The  factor  explained  how  the  thing  could 

have  been  done — ^not  with  mathematical   nicety — but  certainly 

within   half-a-dozen  acres  in  or  out.     The  oversman,  himself  a 

farmer,  takes  the  same  view.     Had  there  onlv  been  half-ardozen 

acres  too  much  in  grain  crop,  no  notice  would  have  been  taken  of 

it;  but  twenty-seven  acres  are  certainly  far  too  much,  and   the 

appellants  have  no  cause  to  complain,  because  even  this  figure  has 

been  restricted  both  by  the  factor  and  the  oversman. 

This  case  shows  very  clearly  the  consequence  of  agreeing  to 
stringent  miscropping  clauses.  Although  this  farm  has  been 
benefited  to  the  extent  of  £154  by  the  tenant,  yet  his  claim  to  be 
compensated  is  swej)t  away  by  an  agreement  to  pay  heavily  for 
what  has  not  really  injured  the  farm  to  any  extent.  One  would 
think  such  clauses  could  safely  be  dispensed  with  in  these  days, 
just  as  the  rude  agricultural  implements  which  satisfied  our  fore- 
fathers are  now  considered  clumsy  and  obsolete.  I  think  it  not 
improbable  that  Lord  Whamcliffe  may  not  press  the  case  further; 
but  as  the  appellants  claimed  three  times  as  much  compensation 
as  they  were  found  entitled  to,  it  is  not  to  be  wondered  at  that  his 
Lordship  made  use  of  the  weapon  which  the  late  Mr.  Soot  put 
into  his  hands.  A.  R. 

For  Soot's  Trustees— Rbid,  Johnston,  Scbimobour  &  Co.,  Dundee. 
For  Lord  Wharncliffe— Mr.  William  Kbbb,  Dundee,  and  Mr.  J.  S.  Gray, 
Forfar. 


Wl0T0W5BHiaB. 

Main  v.  Kennedy. 


SHERIFF  COURT  OF  WIGTOWNSHIRE. 

No.  97.     Main,  Inspector  of  Borgue,  Pumiier ;  Kennedy,  Inspector 

of  Stoneykirk,  Deferuler. 

Poor  Law — Parocfiial  Relief — Residential  Settlement. — Held 
that  a  farm-servant,  manied,  with  two  children,  who  had 
become  nearly  totally  blind,  but  had  9s.  a  week  for  such 
work  as  he  and  his  wife  could  do,  and  also  a  free  house, 
was  not  a  proper  object  of  parochial  relief;  and  that  the 
receipt  of  parochial  relief  did  not  interrupt  his  acquisition 
of  a  residential  settlement  in  the  piirish  wherc'he  lived. 

In  this  action,  which  was  raised  by  the  Inspector  of  Poor 
for  the  parish  of  Borgue  against  the  Inspector  of  Poor  for 
the  parish  of  Stoneykirk,  the  question  was  whether 
James  Donnan,  who  had  become  almost  totally  blind,  was  a 
proper  object  of  parochial  relief.  The  SheriflT-Substitute 
(Nicolson)  in  deciding  in  favour  of  defender,  issued  the 
following  Interlocutor  and  Note : — 
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Stranraer,  ISth  February,  1885.— The  Sheriff-Substitute  having  wigtowk8him. 
heard  parties*  procurators,  and  considered  the  closed  record,  proof  Main  v.  Kennedy, 
aiid  productions :  Finds  in  fact,  that  James  Donnan  was  bom  in    Feb.  is.  1886. 
the  parish  of  Stoneykirk,  is  44  years  of  apje,  is  married  and  has  sheriff  nicomoit. 
two  children  ;  that  he  went  to  the  parish  of  Borgue,  on  26th  May, 
1879,  and  resided  there  for  more  than  five  years ;  that  at  Whit- 
sunday, 1883,  he  was  engaged  by  Mr.  Wm.  Sproat,  farmer,  Low 
Borgue,  as  a  bullock  man  and  general  farm  servant ;  that  his 
wages  were  to  be  £3S  in  money,  two  bolls  of  potatoes,  house  and 
garden  free ;  that  for  some  years  before  1883  his  eyes  had  been 
gradually  failing;  that  in  1881   he  had  lost  the  sight  of  one  eye, 
and,  by  medical  advice,  went  for  some  time  to  the  Eye  Infirmary 
in  Glasgow ;  that  in  the  winter  of  1883  the  sight  of  his  remaining 
eye  had  become  so  dim  that  he  again,  by  ivdvice  of  his  medical 
attendant,  went  to  the  Eye  Infirmary  in  Glasgow,  in  February, 
1884,  and  remained  there  a  month ;  that  when  he  returned  home 
in  March,  1884,  he  was  almost  totcdly  blind  ;  that  finding  himself 
unfit  for  his  work  he  gave  up  his  place ;  that  Mr.  Sproat  still 
retained  him  in  his  service,  but  under  a  new  arrangement ;  that 
by  the  new  arrangement  Donnan  continued  in  his  place  till  26th 
May,  1884,  doing  his  work  as  best  he  could,  with  the  assistance  of 
his  wife,  but  at  a  rate  of  wages  dependent  on  the  work  he  and  his 
«Tfe  could  do ;  that  on  19th  March,  1884,  he  applied  for  parochial 
relief  to  the  pursuer,  who  allowed  him  Ss.  a  week ;  that  at  that 
time  he  was  receiving  98.  a  week  as  wages  for  himself  and  his  wife : 
Finds  in  law,  that  at  the  date  last  mentioned  he  was  not  legally 
entitled  to  parochial  reliefi  and  that  on  26th  May,  1884,  he  had 
acquired  a  residential  settlement  in  the  Parish  of  Borgue  :  Assoilzies 
the  defender  from  the  conclusions  of  the  action  :  Finds  him  entitled 
to  expenses  of  process,  <fec.  Alex.  Nicolson. 

If^ote. — The  question  m  this  case  is  not  whether  James  Donnan 
at  the  time  when  he  asked  and  received  parochial  relief  was  an 
"able-bodied"  man,  but  whether  he  was,  in  the  legal  sense,  a 
proper  object  of  parochial  relief.  It  is  not  necessary  for  me  to 
decide  whether  a  man  almost  totally  blind,  or  otherwise  incapable, 
can  be  regarded  as  an  "  able-bodied  man  "  in  the  eye  of  law.  I 
should  have  some  difiiculty  in  affirming  it.  The  question  whether 
such  a  man  is  a  "proper  object  of  parochial  relief"  is  different, 
and  depends  not  so  much  on  his  physical  condition  as  on  his 
circumstances  and  means  of  subsistence.  So  looked  at,  and  in 
view  of  previous  cases,  I  cannot,  however  much  inclined  to  the 
pursuer's  \'iew,  regard  Donnan  as  a  "proper  object  of  parochial 
"relief"  when  he  applied  for  it  and  received  it.  The  amoimt  of 
his  wages  was  not  fixed,  but  being  a  yearly  servant,  he  was  legally 
entitl^  at  that  time  to  the  full  amoimt  of  his  half-yearly  wages  up 
to  May.  His  partial  disablement  by  blindness  wtis  a  good  reason 
for  giving  up  his  place ;  but  the  time  during  which  he  was  laid 
aside  from  work  was  not  beyond  what  entitled  him,  looking  to  the 
case,  cited  by  the  defender,  of  White  v.  BailUe,  29th  Nov.,  1794 
(Fraser's  "Master  and  Servant,"  2nd  Ed.,  p.  52),  to  the  full 
amount  of  his  wages  for  the  remainder  of  his  time,  which  would 
have  been  14s.  7d.  per  week.  Instead  of  that,  he  was  paid,  includ- 
ing his  wife's  wages,  at  a  rate  amounting,  as  appears  from  his  own 
and  his  master's  evidence,  to  about  9s.  a  week.  That  rate  was  not 
fixed  when  he  applied  for  and  received  parochial  relief,  and  the 
pursuer,  without  minute  inquiry,  being  personally  acquainted  with 
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WioTowMHiM.  ii^Q  applicant,  and  seeing  him  to  be  apparently  quite  unfit  for 
MAin  p.  Kennedy,  work,  gave  him  such  relief  from  the  parochial  funds  as  he  thought 
Feb.  18, 1685.  necessary.  If  he  had  been  a  "  proper  object  of  parochial  relief," 
Sheriff  NicoMOH.  the  relief  so  allowed  him  would  have  interrupted  his  acquisition  of 
a  residential  settlement  in  the  parish  of  Borgue.  But  as  he,  in 
my  opinion,  was  not  a  "proper  object  of  parochial  relief,"  the 
money  so  allowed  him  did  not  interrupt  his  acquisition  of  a 
residential  settlement  in  Borgue,  which  w^as  completed  on  26th 
May,  1884.  I  have  examined  all  the  decisions  cited  on  both  sides, 
and  I  find  none  that  bears  out  the  contention  of  the  piu^uer.  In 
no  case  as  yet  reported  has  a  man  been  held  entitled  to  parochial 
relief  while  in  receipt  of  wages  of  the  amount  received  by  this 
man.  Nine  shillings  a  week  is  a  small  income  for  a  man  to  keep 
a  wife  and  two  children,  but  there  are  many  larger  families  in 
Scotland  who  subsist  even  on  less,  without  parochial  aid.  1 
cannot,  therefore,  looking  to  the  decisions  of  the  Supreme  Coiut 
on  such  questions,  find  that  the  applicant  in  this  case  was  legally 
entitled  to  parochial  relief  at  the  time  when  he  received  it  from 
the  pursuer.  A.  N. 

ApriiM886.        Qjj  appeal,  the  SherifF-Prineipal  (Macpherson)  adhered, 

MACPHBB805.   wlth  thc  foUowiiig  Note : — 

The  mere  fact  of  blindness  does  not  necessarily  prevent  a  man 
supporting  himself,  whether  by  intellectual  skill  or  physical  labour. 
In  no  case,  however,  is  it  more  likely  to  do  so  than  where  the 
calamity  falls  on  a  working  man  in  middle  life.  The  most  laudal)Ie 
exertions  of  the  unhappy  man  here,  with  the  aid  of  his  wife,  to 
continue  working  for  his  master  are  creditable  to  all  concerned, 
and  show  how  much  is  possible  where  there  is  a  hearty  will.  It 
is  impossible  not  to  feel  satisfaction  that,  with  the  aid  of  the 
supplement  received  from  the  parochial  inspector,  they  were 
enabled  to  continue  to  live  as  formerly.  Still,  I  am  driven  to 
concur  with  the  Sheriff'-Substitute  in  thinking  that  a  man,  even 
with  a  wife  and  two  children  to  be  supported,  cannot  be  considered 
a  proper  object  of  parochial  relief  in  the  sense  of  the  statute,  if  he 
have  9s.  a  week  and  a  house  rent  free.  He  had  been  a  yearly 
servant,  and  his  master  says  that,  in  spite  of  his  misfortmie,  *^  up 
"  to  Whitsunday  he  was  working  every  day,"  and  he  also  speaks 
to  the  fact  that  he  and  his  wufe  were  working  on  the  farm  beyond 
that  date.  I  concur  in  reading  the  evidence  as  bearing  out  the 
statement  of  both  master  and  servant,  that  the  earning  of  the 
blind  man  and  his  wife  together  amounted  to  9s.  a  week,  besides 
sums  given  in  charity  by  the  master.  Although  the  inspector 
knew  the  man  was  blind,  and  had  given  up  a  new  place  he  was  to 
have  gone  to  at  Whitsunday,  he  seems  to  have  acted  too  fast.  By 
his  own  account  he  jnade  no  enquiry  as  to  the  man's  present 
circumstances;  even  the  entry  in  his  own  book  implies  that  there 
were  weekly  earnings,  value  "  not  fixed,"  and  that  the  man  wa« 
only  "  partially  "  disabled.  Yet  he  awarded  the  aliment  without 
being  at  the  trouble  to  ask  the  master  what  these  were,  and 
without  knowing  even  that  he  had  a  free  house.  The  want  of 
enquiry  is  more  striking  from  the  fact  that  the  relief  was  not 
given  at  the  moment  of  application  as  to  a  starving  man,  but  only 
in  the  course  of  the  week.  Whether  the  poor  man  was  or  was  not, 
in  the  sense  of  the  statute,  a  proper  object  of  the  parochial  relief, 
it  seems  to  me  that  the  relief  was  not  properly  given.     But  this 
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does  not  necessarily  imply  undue  zeal  with  an  improper  motive  to  wiowwhshies. 
act  unfairly  by  another  parish.  N.  M.      Main  v.  Kennedy. 

For  parsuep— Mr.  Wm.  Milboy,  Kirkcudbright.     For  defender— Mr.  J. 
M.  RANKJif,  Stranraer. 


James  Cabter  &  Company,  Puvsu^vh  ;  Robert  Campbell,     No.  98. 

Defender,  wiotowhshie*. 

Cartel'  &  Co  f 

Sale — Mercantile  Law  Amendment  Act — Warranty. — Held  campbeii 
(rev.  Sheriff-Substitute),  that  the  sellers  of  oat  seed, 
which  they  did  not  guarantee  as  pure,  but  w^hich  their 
agent  told  the  purchaser  he  had  ordered  to  be  pure  and 
good,  and  the  produce  of  which  contained  about  four  per 
cent,  of  barley,  were  not  entitled  to  the  contract  price 
of  tbe  seed. 

The  circumstances  of  this  case  were  as  follows : — Early  in 

1884,  the  defender,  who  was  a  farmer  at  Craichmore,  near 

Strajoraer,  ordered  from  pursuers,  who  were  seed  merchants 

in  London,  100  bushels  of  white  Paris  cluster  oats  for  seed 

at  6s.  per  bushel,  stipulating  that  the  oats  were  to  be  free 

from  black  oats  and  barley.     The  seed  was  delivered  at  the 

farm  on  1st  April,  1884,  and  sown  on  the  following  two 
days.  On  4th  April  the  invoice  was  received,  containing  a 
special  notice  to  the  effect  that  pursuers  did  not  guarantee 
the  seed  as  pure,  a  similar  intimation  being,  as  pursuers 
alleged,  on  their  catalogues.  When  the  crop  grew  it  was 
found  to  be  largely  mixed  with  barley,  and  defender,  before 
reaping,  gave  pursuers  notice  that  he  would  claim  damages 
from  them  on  accoimt  of  the  mixture.  On  the  action  being 
raised  in  the  Debts  Recoveiy  Court  in  Stranraer  for  the 
recovery  of  the  price,  defender  pleaded  that  pursuers,  having 
failed  to  fulfil  theii*  part  of  the  contract,  were  not  entitled  to 
the  stipulated  price.  Pursuers,  while  denying  the  mixture, 
pleaded  that  there  was  no  warranty;  that  the  special  notice 
relieved  them  of  all  responsibility  for  the  mixture,  that 
defender  was  bound  to  examine  the  seed  and  reject  it  if  it 
was  disconform  to  his  order ;  and  that,  having  used  it  before 
doing  so,  he  was  barred  from  insisting  in  his  defence. 
Evidence  was  led  in  London  on  behalf  of  pursuers,  to  show 
that  the  presence  of  the  barley  might  be  explained  by 
its  having  been  brought  by  rooks  or  in  manure,  while 
the  defender  brought  a  number  of  farmers  in  the  district  to 
show  that  thLs  w^as  at  least  exceedingly  improbable.  The 
Sheriff-Substitute  (Nicolson)  decided  m  favour  of  pursuers, 
for  the  reasons  stiated  in  the  following  Interlocutor  and 
Note: — 

Straniuj^  4fA  February,  1885. — The  Sheriff-Substitute  having     Feb.  4.  isss. 
heard  parties'  procurators,  and  considered  the  proof,  productions,  sheriff  nicolsok. 
and  whole  process :  Finds  in  fact,  that  sometime  between  January 
and   March,    1884,   the  defender  gave   an   order  to   Mr.    Peter 
Anderson,  agent  for  the  pursuers  at  Whithorn,  for  100  bushels  of 
"  Paris  cluster  oats;"  that  he  specially  enjoined  him  to  send  "  pure 
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WioTowMHiRi.  (t  seed,"  but  gave  no  intimation  to  him  or  the  pursuers  that  the 
^'"^npijS'  *'  ^®^  ^^  required  for  a  special  purpose ;  that  on  the  24th  March, 
p  bT'i886.     1^^^»  ^^-  Anderson  wrote  to  the  defender,    saying — "I    have 
— ^         "  ordered  on  for  you  100  bushels  oats,  to  be  pure  and  good;"  that 
*  on  28th  March,  1884,  the  pursuers  forwarded  the  oats,  and  they 
were  delivered  to  the  defender  on  Ist  April ;  that  the  pursuers  at 
at  the  time  of  the  sale  had  no  knowledge  that  the  goods  sold  were 
defective,    or   of  bad   quality ;     that    the    sowing    of  the    oats 
commenced   on  the    defender's   farm    on    2nd    April,   and  was 
completed  on  the  4th  ;  that  on  that  day  the  invoice  of  the  goods 
came  by  post  to  the  defender ;  that  attached  to  it  was  a  printed 
notice  in  these  terms : — "  Special  notice.     Our  seed  com  being 
"thrashed  by  steam    machinery,     we    cannot    undertake    any 
"  responsibility  as  to  the  produce  or  purity.     It  is  sold  on  these 
"  conditions  only,  and  if  the  sample  is  not  approved,  it  must  be 
"  returned  to  us  at  once,  carriage  paid  ;"  that  the  pursuers  have 
been  in  the  habit  since  1881   of  sending  copies  of  their  trade 
circulars  and  catalogues  to  the  defender  5  that  their  circular  (A  of 
process)  contains  this  paragraph  at  the  close  : — "  Special  notice. 
"  Our  stocks  of  seed  com  are  grown  with  every  care,  but  as  they 
"  are  machine  thrashed,  we  offer  them  without  guarantee  as  to 
"  purity,  and  supply  them  on  this  condition  only ;"  that  a  copy  of 
this  circular  was  sent  by  post  to  the  defender  on  4th  October, 
1883;   that  "special  notice"  in  the  same  terms  is  given  in  the 
pursuer's  catalogue  (15  of  process),  of  which  a  copy  was  sent  to 
the  defender   on  25th  February,  1884;   that  no  sample  of  the 
seed  was  asked  for  or  sent  to  the  defender  before  the  order  was 
executed ;   that  no  examination  of  it  was  made,  beyond  a  look 
into  two  of  the  bags,  before  it  was  sown ;    that    the    defender 
made  no  complaint  or    communication    on  the  subject    to  the 
pursuers  or  their  agent  till  2nd  August,  1884,  when  he  informed 
Mr-  Anderson  by  letter  that  the  crop  from  the  seed  in  question 
was  "  a  miserable  mixture  of  oats  and  barlev,"  that  he  would  claim 
damages  in  respect  thereof,  and  that  he  wished  the  pursuers  to 
send  a  valuator  to  estimate  the  same  along  with  one  appointed  by 
him ;  that  the  pursuers  declined  the  proposal,  and  that  on  20th 
August,  1884,  Messrs.  M'Clean  of  Auchneel,  Murdoch  of  Glenside, 
and  M*Adam  of  Culhom  Parks,  having  been  asked  by  the  defender 
to  inspect  and  report  on  the  crop  in  question,  reported  "  that  there 
"  is  a  large  mixture  of  barley  among  the  Paris  cluster  oats,  which 
"will  render  it  quite  imfit  for  seed  for  another  year":  Finds  in  law 
that  the  goods  sold  were  at  the  risk  of  the  purchaser,  and  that  he 
is  not  entitled  to  refiise  payment  of  the  price ;  repels  the  defences : 
Finds  and  decerns  against  the  defender  for  payment  to  the  pur- 
suers  of  the   sum   of  £40   4s.    9d.   sterling,    in   terms    of   the 
conclusions  of  the   summons :    Finds   the   pursuers   entitled  to 
expenses  of  process,  <kc.,  Alkx.  Nioolsox. 

j^ote, — This  case  involves  questions  of  importance,  not  only  to 
farmers,  but  to  all  persons  who  buy  or  sell  to  any  considerable 
extent.  The  main  question  between  the  parties  might  have  been 
of  greater  difficulty  before  the  Mercantile  Law  Amendment  Act, 
1856,  passed.  But  that  Act  has  laid  down  the  law  in  regard  to 
sale  and  warranty  so  distinctly  as  to  make  it  much  more  easy  now 
than  it  was  previously  for  any  person  engaging  in  a  contract  of 
sale  to  know  what  his  rights  and  his  duties  are.  Section  5  of  that 
Act  ought  to  be  much  better  known  than  it  is,  and  should  be 
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engroeaed  in  the  pocket-book  of  every  man  of  business.     It  is  in  wiotowmhim. 
these  terms  : —  ^"SfiphSS*  *" 

"Where  goods  shall  after  the  passing  of  the  Act  be  sold,  the^    FbTlas* 
"  seller,  if  at  the  time  of  the  sale  he  was  without  knowledge  that         -^ 
"the  same  were  defective  or  of  bad  quality,  shall  not  be  held  to    *       loo      . 
"  have  warranted  their  quality  or  sufficiency  ;  but  the  goods,  with 
"all  faults,  shall  be  at  the  risk  of  the  purchaser,  unless  the  seller 
"  shall  have  given  an  express  warranty  of  the  quality  or  sufficiency 
"  of  such  goods,  or  unless  the  goods  have  been  expressly  sold  for  a 
"  specified  and  particular  purpose,  in  which  case  the  seller  shall  be 
"considered,  without  such  warranty,  to  warrant  that  the  same  are 
"  fit  for  such  purpose," 

Applying  the  law  thus  laid  down  to  the  present  case,  three 
questions  arise : — (1)  Were  the  pursuers  at  the  time  of  the  sale 
without  knowledge  that  the  goods  sold  were  defective,  or  of  bad 
quality  ?  (2)  Did  they  give  an  express  warranty  of  the  quality  or 
sufficiency  of  the  goods  ?  (3)  Were  the  goods  expressly  sold  for  a 
specified  and  particular  purpose  1 

1.  The  proof  for  the  pursuers  is  quite  distinct  on  this  question. 
Their  warehouseman  and  sampling  clerk,  R.  J.  Muir,  took  from  a 
consignment  of  25  quarters  of  white  oats,  received  by  the  pursuers 
on  31st  January,  1884,  a  sample  which  he,  in  the  ordinary  course 
of  his  duties,  endorsed  and  kept  till  17th  October,  1884,  when  he 
handed  it  to  Mr.  C.  H.  Sharman,  manager  to  the  pursuers.  Out  of 
these  25  quarters  100  bushels  were  taken  in  Muir's  presence  on 
25th  March,  1884,  put  through  the  dressing  machine  by  R. 
TirreU,  warehouseman  to  the  pursuers,  and  forwarded  to  the 
defender.  TirreU  says  that  he  made  up  the  100  bushels,  and  tied 
up  and  sealed  the  sacks ;  that  there  was  no  difference  between  the 
com  so  sent  and  the  rest  of  the  25  quarters,  and  that  in  his 
opinion  the  quality  was  good  and  pure. 

Mr.  Sharman  says  that  he  received  the  sample  deponed  to  by 
Muir  on  17th  October,  had  it  examined  in  his  presence  by  Messrs. 
Cave,  Brown,  Newman,  Upton,  Robinson,  and  Pattison,  extensive 
practical  farmers,  who  found  it  to  contain  over  700  seeds,  of  which 
only  three  were  barley,  and  expressed  the  opinion  that  the  sample 
was  good  and  pure.  He  says  also  that  the  defender  is  the  only 
one  of  their  customers  who  made  any  complaint  as  to  the  quality 
of  the  seed  in  the  cargo  of  25  quarters,  of  which  he  got  100 
bushels. 

The  pursuers  cannot,  therefore,  be  said  to  have  known,  or  to 
have  had  any  reason  to  believe  or  suspect  that  the  goods  that  they 
were  selling  to  the  defender  were  "  defective  or  of  bad  quality." 

2.  The  second  question  hardly  requires  an  answer.  The 
pursuers  not  only  gave  no  express  warranty  of  the  quality  or 
sufficiency  of  the  goods,  but  they  expressly  and  repeatedly 
informed  the  defender  and  their  other  customers  that  they  gave  no 
guarantee  as  to  their  "  produce  or  purity." 

3.  The  defender  says  in  the  thiixl  plea,  that  the  pursuers  have 
expressly  sold  the  oats  "  for  the  specified  and  particular  purpose  of 
"  being  used  as  seed,  and  the  same  having  turned  out  unfit  for  the 
"purpose,  the  defender  is  entitled  to  absolvitor."  The  oats  were 
undoubtedly  sold  for  the  purpose  of  being  used  as  seed,  which  is 
the  only  purpose  for  which  the  pursuers  sell  them ;  but  that  they 
were  unfit  for  that  purpose  has  not  been  proved.  That  the 
produce  of  them  wa3  not  fit  to  be  sold  as  seed  by  the  defender,  is 


198  SHERIFF  COURT   REPORTS. 

wiftTowKSHiRi.  quite  another  question,  though  from  the  proof  it  seems  to  be  his 

Carter  ACo.  r.  chief  grievance.     There  is  not  a  word  in  the  proof  to  show  that 

—         he  wished  the  seed  for  the  purpose  of  producing  seed  to  be  sold, 

'— ^         or  that  he  made  that  known  to  the  pui-suers. 

I0OL5O*.      rpj^g  circulars  issued  by  the  pursuers,  and  regularly  sent  to  the 

defenders  since  1881,  imply  that  samples  of  the  seedis  wanted  are 

to  be  sent  by  the  pursuers  for  the  intending  purchasers  to  judge. 

The  defender,  however,  did  not  ask  for  a  sample,  nor  did  he  or  any 

one  for  him  make  any  examination  of  the  seed  when  it  came.    His 

son  and  his  servant  J.  Hannah,  opened  the  bags  and  sowed  the 

seed  with  a  machine,  but  never  saw  anything  to  complain  of. 

The  defender's  son  says  : — "  Before  taking  out  the  seed  I  opened 

^*  two  of  the  bags  and  looked  in  at  the  top.  I  did  not  see  anything 

"  wrong  with  them.     I  did  not  see  the  barley.*' 

Round  as  Paris  cluster  oats  may  be,  I  cannot  doubt  that  a 
person  of  any  experience  could  distinguish  barley  grains  among 
them  if  he  took  the  trouble  to  inspect.  But  the  defender  did  not 
do  so,  nor  did  his  son  or  his  servant.  They  never  discovered  that 
there  was  barley  among  the  oats,  till  the  barley,  which  shoota 
earlier,  began  to  show  itself  in  the  field,  at  a  dat«  which  does  not 
seem  to  me  to  be  of  so  much  importance  as  the  questions  put  for 
the  pursuers  on  the  point  indicate. 

The  defender's  explanation  of  his  want  of  vigilance  in  this 
respect  is,  that  he  believed  he  waa  "dealing  with  respectable 
"  people,  and  would  get  a  genuine  article."  It  is  also  suggested 
on  his  part  that  the  barley  grains  being  heavier  than  the  oats 
would  sink  to  the  lK)ttom  of  the  sacks,  and  therefore  escape  the 
observation  of  a  person  examining  the  grain  only  at  the  mouth  of 
the  sack.  I  am  not  satisfied  that  this  explanation  is  physically 
correct.  I  rather  think  that  when  big  and  little  stones  are  mixed 
and  shaken,  the  big  ones  come  to  the  top.  It  seems  to  me  also, 
that  if  the  barley  seeds  sank  to  the  bottom  of  the  sack,  they 
ought  to  have  l)een  more  visible  when  the  sacks  were  emptied. 
But  neither  the  defender's  son  nor  anyone  else  engaged  in  the 
sowing  of  the  seed  saw  anything  wrong  with  it. 

The  alleged  defect  in  the  article  sold  cannot  be  called  a 
"latent"  one,  which  the  defender  had  no  means  of  discovering 
till  the  crop  grew.  It  might  be  so  with  turnip  seed,  but  the 
difference  in  size  and  shape  between  oats  and  barley  seed  is  such 
that  no  person  accustomed  to  see  them  could  fail  to  observe  a 
mixture  of  the  two,  if  it  were  to  any  considerable  extent.  The 
defender  having  specially  required  that  the  seed  should  be  pure, 
and  having  probably  heard  from  some  of  his  neighbours,  witnesses 
for  him  in  this  case,  that  they  had  reason  to  complain  of  the 
pursuers'  seed,  ought  to  have  exercised  all  the  more  caution  and 
vigilance,  especially  as  he  got  no  sample,  and  to  have  examined 
the  seed  before  putting  it  in  the  ground.  If  he  had  found  it 
defective,  then  he  should  have  immediately  returned  it,  and  given 
the  reason  for  so  doing.  Instead  of  that,  he  neither  examined  it 
nor  said  a  word  about  it  from  4th  April,  when  the  last  of  it  was 
sown,  till  2nd  August,  when  he  wrote  to  the  pursuers'  agent  to  say 
that  the  crop  w^as  miserable,  and  that  he  was  going  to  claim 
damages. 

How  the  barley  got  among  the  oats  I  do  not  feel  called  on  to 
determine.  According  to  the  pursuers'  evidence  the  proportion  of 
barley  seeds  in  the  oats  sold  to  the  defender  was  3  in  700; 
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according  to  the  defender's  evidence  the  proportion  in  the  crop  it  wigtowsbhim, 
produced  waa  about  4  in  100.     If  the  question  had  arisen   in  ^•c^JbSi'*" 
Judea  in  the  first  century,  the  explanation  would  be — "  An  enemy     pebT"i886 
"hath  done  this."      But  that    practice    amont'    nciorhbours    is  ,   _— ^ 

i_  •     o     xi      J         A  xi:  •  I  xT_  J  Sheriff  Nicolson. 

unknown  m  Scotland.  Among  the  enemies  whom  the  pursuers 
witnesses  suggest  are  "rooks,"  but  black  as  these  biitls  are,  I 
cannot  regaid  the  charge  against  them  as  well  founded.  The 
suggestion  that  the  barley  seeds  were  conveyed  in  farmyard 
maniure  or  sheep  droppings  is  equally  unsatisfactory,  as  the 
defender  says  he  laid  only  artificial  manure  on  the  ground  where 
the  seed  was  sown,  and  had  no  sheep  feeding  on  it  previously. 

But  even  on  the  supposition  that  the  barley  seeds  which  have 
render^  the  defender's  crop  unfit  for  use,  except  as  meal,  were 
mixed  with  the  seed  sold  by  the  pursuers  to  the  defender,  the 
former  would  still,  in  terms  of  the  statute  above  cited,  be  entitled 
to  prevail. 

Of  the  authorities  cited  the  most  directly  applicable  in  this 
case  is  that  of  Hardie  v.  Austin  (25th  March,  1870,  8  M*P.,  798) 
where  a  seller  of  turnip  seed  as  "  first-class  East  Lothian  stock  " 
was  held  not  to  have  warranted  its  productive  quality,  in  respect 
that  it  was  not  sold  for  the  specific  purpose  of  producing  saleable 
seed.  A.  N. 

On  appeal,  the  SherifF-Principal  (Macphekson)  issued  the 
following  Interlocutor,  recalling  that  of  the  Sheriff-Substi- 
tute, and  finding  the  defender  entitled  to  expenses : — 

Edinburgh,  2nd  April,  1885. — Having  resumed  consideration  of  aphi  2.  isas. 
the  appeal  against  the  interlocutor  of  4:th  February,  1885,  and  jj^^^**®'**^ 
again  heard  parties'  procurators  :  Finds  that  the  account,  amount- 
ing to  £40  4s.  9d.,  for  which  James  Carter  &  Company,  seedsmen, 
London,  sue  the  defender  Robert  Campbell,  is  admitted  to  be 
correctly  stated,  as  regards  quantity  and  price,  and  unpaid ;  that 
no  objection  is  stated  to  the  two  first  items  of  said  account, 
amounting  to  £S  7s.  3d. ;  that  the  remaining  items,  amounting  to 
£31  178.  6d.,  which  have  reference  to  a  sale  of  oats,  are  objected 
to:  Finds  that  the  defender,  early  in  the  year  1884,  gave  the 
pursuers,  through  their  agent  Peter  Anderson,  a  verbal  order  for 
100  bushels  white  Paris  cluster  oats  for  seed,  at  the  price  of  6s.  per 
bushel,  not  being  a  specific  mass  nor  a  definite  part  of  a  mass  or 
stock  of  grain,  and  without  reference  to  any  sample  or  to  any  seed 
list  or  circular;  that,  according  to  the  said  Peter  Anderson,  the 
defender  specified  that  they  "  were  to  be  clear  of  black  oats  and 
"barley,  and  he  (Anderson)  booked  the  order  accordingly,  and 
"communicated  it  to  the  pursuers ; "  that  on  24th  March,  1884,  the 
said  Peter  Anderson  wrote  to  the  defender — "  I  have  ordered  you 
"  100  bushels  oats  to  be  pure  and  good  " ;  that,  without  any  further 
communication  with  the  defender^  100  bushels  of  grtiin,  apparently 
good  oats,  were  forwarded  by  the  pxirsuers  per  rail  to  the  defender's 
address,  and  were  delivered  to  him  at  Stranraer  on  1st  April,  1884, 
without  any  relative  advice  note  or  invoice ;  that  the  said  grain 
was  sown  by  the  defender  without  discovering  that  it  was  defective 
in  quality ;  that  the  crop  which  sprung  from  the  said  seed  contained 
a  mixture  of  about  four  per  cent,  of  barley :  Finds  that  the  oats 
furnished  by  the  pursuers  to  the  defender  were  not  merchantable 
oat  seed,  nor  free  from  barley,  nor  pure  and  good,  and  that  the 
defender  baa  suffered  damage  thereby,  but  that  the  evidence  does 
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wioTowKsHiM.  not  supply  sufficient  means  for  assessing  the  amount  thereof: 
Finds  that  the  pursuers  are  entitled  to  decree  against  the  defender 
for  the  sum  of  £S  7s.  3d.,  being  the  amount  of  the  first  two  items 
of  said  account :  Finds  they  are  not  entitled  to  the  further  sum 
sued  for  on  the  footing  of  being  the  contract  price  of  the  grain 
sent  to  the  defender :  Therefore  sustains  the  appeal  and  recalls  the 
interlocutors  appealed  against :  Decerns  against  the  defender  for 
payment  to  the  pursuers  of  the  said  sum  of  ^8  7s.  3d.,  and 
qiioad  ultra  assoilzies  the  defender  from  the  conclusions  of  the 
summons,  reserving  to  the  pursuers  their  right  to  sue  on  the 
principle  of  quantum  meruit  for  the  value  of  the  grain  sent  by 
them  to,  and  used  by  the  defender,  and  to  the  defender  his  answers 
thereto :  Finds  the  defender  entitled  to  expenses :  modifies  the 
same  at  ten  pounds  sterling,  for  which  decerns  against  the 
pursuers,  and  allows  the  said  simi  of  £8  7s.  3d.  to  be  applied 
pro  tanto  thereto,  and  decerns.  Norman  Macpherson. 

Note. — It  may  be  doubted  whether  this  case  falls  under  the 
Mercantile  Law  Amendment  Act.  It  might  perhaps  be  maintained 
on  the  authority  of  Jaff^,  2l8t  December,  1860,  23  D.  242  (which, 
however,  was  a  stronger  case  than  this),  that  the  mixture  of  barley 
made  the  article  furnished  quite  different  from  that  which  was 
ordered.  Where  the  sale  is  neither  of  an  ascertained  mass,  nor  of 
a  specific  amount  of  an  ascertained  mass,  and  the  price  a  full  one 
afi  here,  the  article  delivered  must  be  merchantable,  whether  the 
seller  knew  of  the  defect  or  not.  {Jaffe,  supra,  and  Hutchison  <t*  Co. 
V.  Henry  d;  Corrie,  26th  Nov.,  1867,  6  Macph.  57.) 

But  if  the  Mercantile  Law  Amendment  Act  does  apply,  the 
oats  were  bought  and  sold  for  seed,  which  is  sale  for  a  specific 
purpose,  and  therefore  the  pursuers  were  bound  to  supply  an  article 
tit  for  that  purpose.  (See  opinion  of  Lord  President  in  Uardu 
V.  Austin  cC'  M^Auslan,  15th  May,  1879.) 

As  to  the  tenns  of  the  sale,  the  quality  was  warranted.  It  is 
quite  unnecessary  for  the  defender  to  put  this  part  of  his  case 
higher  than  the  pursuers'  agent  has  stated  it.  Their  circulars  were 
not  referred  to  when  the  order  w^as  given,  and  if  they  had  been 
read  by  the  defender,  who  swears  they  were  not,  that  would  have 
accounted  for  his  taking  care  to  transact  only  in  terms  impl}ing 
warranty.  The  pursuers  having  failed  to  produce  either  their 
agent's  order  book  or  letter,  though  asked  to  do  so,  cannot  repudiate 
his  account  of  what  occurred.  They  must  therefore  be  held  to  have 
been  informed  that  the  defender  had  specified  that  the  grain  wajs 
to  be  free  from  barley,  and  the  defender  was  entitled  to  rely  upon 
their  letter  of  24th  March,  saying  that  he  had  ordered  his  oats  to 
be  "  pure  and  good,"  and  having  received  no  further  communication 
before  or  along  w^ith  the  oats,  was  entitled  to  expect  that  the 
forwarding  of  them  by  the  pursuers  implied  unqualified  acceptance 
of  an  order  for  pure  and  good  seed. 

It  is  beyond  dispute  that  the  crop  which  grew  from  this  seed 
furnished  was  a  mixture  of  oats  and  barley,  and  attempts  at  recon- 
ciling that  fact  with  the  idea  that  they  had  sent  **pure  and 
"  good  "  seed  have  been  disproved.  The  pursuers'  witnesses  say  they 
sold  the  same  oats  to  others,  and  had  no  complaints  except  from 
the  defender.  But  several  witnesses  who  bought  Paris  cluster  oats 
from  the  pursuers  depone  that  they  had  suffered  similarly  with 
the  defender,  and  two  of  them  add  that  they,  like  him,  complained 
to  the  pursuers'  agent,  who  does  not  contradict  their  statement 
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The  pursuers  further  maintain  that  if  the  oats  were  as  bad  as  wiotowitbhiri. 
the  defender  alleges,  he  has  lost  his  remedy  by  carelessness  in  ^'■S5^\^''* 
failing  to  discover  the  fault,  and  by  not  timeously  rejecting  the 


gram. 


The  first  of  these  contentions  turns  on  the  question  of  the  latency 
of  the  defects.  Four  other  witnesses  bought  grain  which  proved 
similarly  tainted,  and  did  not  detect  it  on  first  examining  the  grain, 
though  one  did  in  course  of  sowing ;  but  the  conclusive  answer, 
assuming  the  fact,  is  that  the  pursuers  did  not  discover  the  fault. 
Indeed,  it  does  not  seem  quite  clear  from  the  evidence  that  they 
ever  examined  the  cargo  from  which  the  defender  was  supplied. 
They  did  indeed  lay  aside  a  sample  (which,  by  the  way,  did 
contain  barley)  without  examining  it  at  the  time.  If  they  did  not 
eiamine  the  cargo,  and  it  was  impure,  then,  unless  the  fault  was 
latent,  they  are  not  entitled  to  plead  ignorance  of  the  defect,  the 
ignorance  being  due  to  the  refusal  to  use  their  eyes.  If  they  did 
examine  it,  and  failed  to  discover  the  fault,  that  is  good  proof  of  its 
latency,  and  the  defender's  failure  to  discover  it  may  be  excused. 

As  to  delay  in  intimating  the  fault,  and  the  failure  to  return — 
had  the  pursuers  acted  upon  what  they  say  was  their  practice,  and 
sent  a  sample  which  the  defender  did  not  look  at,  then  they  might 
have  cause  of  complaint.  But  even  the  pursuers'  notice  attached 
to  the  invoice,  which  only  reached  the  defender  after  the  seed  was 
in  the  groimd,  did  not  necessarily  imply  that  the  seed  was  bad ; 
and  though  the  defender  did  not  intimate  his  claim  of  damage  the 
first  time  he  saw  an  ear  of  barley,  he  did  when  he  saw  the  full 
extent  of  the  mischief,  when  it  was  possible  to  estimate  the 
amount  of  damage. 

In  such  a  case  the  return  of  the  subject  of  the  sale  is  of  course 
impossible.  The  reasons  why  in  other  cases  early  rejection  and 
return  are  important,  have  no  application  here.  The  article 
furnished  was  beyond  the  reach  either  of  mischief  from  the 
defender,  or  remedy  by  the  pursuers,  and  equally  beyond  re-sale, 
and  there  could  be  no  immediate  estimate  of  the  damage. 

I  regret  that  this  case,  so  full  of  questions  both  of  fact  and  law, 
had  not  been  sent  to  the  Ordinary  Roll. 

The  pursuers  contended  that  the  defence  resolved  itself  into  a 
claim  of  damages  for  breach  of  contract,  and,  therefore,  could  not 
competently  be  entertained  in  the  Debts  Recovery  Court,  and  that 
they  were  entitled  to  decree  dnvplidter ;  but  under  the  case  of 
Madride  v.  Hamilton^  2  R.  778,  the  question  of  damages  could 
receive  effect  ope  exceptionis  to  the  extent  of  the  sum  claimed  by 
the  pursuers. 

The  attention  of  parties  was  so  concentrated  on  the  question  of 
the  quality  of  the  grain,  and  the  question  of  the  pursuers'  obli- 
gation to  furnish  grain  up  to  a  certain  standard,  that  the  pursuers 
led  no  proof,  and  the  defender  little,  as  to  the  amount  of  damage ; 
and  thinking  it  undesirable  to  have  new  proof  in  this  or  another 
litigation,  I  had  a  meeting  with  the  agents  to  sec  whether  they 
could  agree  as  to  the  amount  of  damages,  if  any  should  ultimately 
be  found  due,  but  no  agreement  was  come  to. 

In  these  circumstances,  I  have  endeavoured  to  frame  the  inter- 
locutor so  as  to  enable  the  leading  questions  of  fact  to  be  determined 
in  this  process,  leaving  open  for  discussion  in  another  the  amount 
of  damages.  According  to  the  view  I  have  taken,  the  pursuers 
cannot  claim  more  than  the  actual  value,  not  the  contract  price,  of 
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W10T0W5SHIRB.  ^he  gTaiii  they  sent,  which  was  used  by  the  defender.    But  even  to 

c«rtCT &co. V.   a  claim  so  modified  the  defender  may  have  an  answer,  or,  if  he 

.    .; —  '      should  insist  on  the  amount  claimed  in  his  counter-claim,  he  must 

Alltel  9    1  fifi>«  ' 

— ^  bring  a  separate  action.     But  if  liability  for  damages  were  once 

Macphkmok.    admitted,  probably  the  meagre  evidence  in  process  may  be  sufficient 

to  enable  the  parties  themselves  to  determine  the  amoimt,  with  or 

even  without  the  aid  of  some  one  of  agricultural  experience. 

N.  M. 

This  case  has  been  appealed  to  the  Court  of  Session. 

For  pureuers — Mr.  J.  M.  Rankin,  Stranraer.     For  defender — Mr.  Hugh 
Todd,  Stranraer. 
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No.  99.  Hugh  Rodger  (Mrs.  Adam's  Executor),  Purauer ; 

LA5AM8HIKK.  HuGH  Adam's  TRUSTEES,  Defenders, 

^Tnwteea!^ '  Testament  —  Jurisdiction  —  International    Law.  —  Probate 

having  been  granted  in  England  of  a  will  executed  in 
accordance  with  English  form,  but  which  would  have 
been  invalid  if  similarly  executed  in  Scotland,  held  that 
the  probate  must  be  given  effect  to  in  Scotland,  and 
proof  tending  to  set  aside  the  will  refused. 

Mrs.  Janet  Adam,  a  Scotchwoman,  who  had  resided  in 
England  for  25  years,  died  in  England  in  1883,  leaving  a 
will  in  favour  of  the  pursuer  as  sole  executor.  The  will 
was  signed  by  a  mark,  and  attested  in  the  English  form. 
The  greater  part  of  her  estate  was  a  legacy  due  to  her 
under  the  will  of  the  late  Hugh  Adam,  her  son.    Probate 

of  Mrs.  Adam  s  will  was  granted  by  the  Probate  Division 
of  the  High  Court  of  Justice  in  favour  of  her  executor,  who 
raised  an  action  against  Mr.  Hugh  Adam  s  Trustees  for 
payment  of  the  legacy.  These  trustees  defended  the 
action  on  the  grounds,  inter  alia,  that  Mrs.  Adam's 
domicile  was  Scotch,  and  not  English,  and  that  the  will  was 
invalid,  and  was  extorted  from  her  by  undue  influence 
when,  from  her  great  age  and  weakness,  she  was  incapable 
of  understanding  it.  The  Sheriff-Substitute  (Lees)  refused 
proof  of  these  allegations,  and  in  a  Note  attached  to  Inter- 
locutor dated  13th  January,  1885,  gave  the  following 
explanation : — 
Jan.  w^i886.  j^  sccms  to  me  that  if  a  will,  by  being  admitted  to  probate  in 
Sheriff  Lbbs.  tbc  couutry  in  wliich  it  is  made,  is  held  to  be  ca;  facie  valid,  a 
Court  which  is  called  on  to  carry  out  that  will,  and  apply  that 
judgment,  cannot  enter  upon  an  enquiry  as  to  the  validity  of  that 
will,  or  the  propriety  of  that  judgment.  The  remedy  must  be 
found  in  a  Court  which  has  jurisdiction  to  review  the  judgment 
pronounced  in  the  foreign  Court.  No  doubt,  cases  will  occur  in 
which  such  a  rule  will  be  attended  with  disadvantage,  but  that  is 
no  sufficient  reason  for  disregarding  what  is,  in  general,  a  salutaiy 
rule,  and  one  which,  alike  on  a  construction  of  the  statutes,  as  1 
think,  and  in  accordance  with  the  comity  of  law,  ought  to  be 
followed. 
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This  decision  was  adhered  to  by  the  Sheriff-Principal  i^^wammhim. 
(Clark)  on  appeal      On  proof  being  led   of  the  other  ^^^SSaJt^"*'" 
matters  in  dispute,  the  Sheriff-Substitute,  by  Interlocutor  MarchTiT.  188& 
dated  27th  March,  1885,  gave  decree  of  payment  against 
the  defenders  for  £78  8s.  4d.  (being  the  same  proportion  of 
the  legacy  as  the  defenders  had  paid  to  the  other  legatees), 
and  decree  of  constitution  for  the  balance  of  the  legacy. 

This  judgment  was  acquiesced  in. 

For  porsuer — Oabbuthbbs  8c   Gbmmill,  Glasgow.      For  defenders — 
Wallace  &  Wilson,  Glasgow. 


William  Campbell,  Petitimier;  John  Macrae  and         No.  100. 

Others,  Re^qx/ndents.  lahaemhieb. 

Cemo — Trust  Deed — Diligence — Notour  Bankruptcy, — Que»-  SESSw!**?! 
tion^  If  a  decree  in  a  cessio  supersedes  a  trust  deed 
completed  more  than  sixty  days  before  notour  bank- 
ruptcy. Held  that  a  decree  in  a  cessio  at  the  instance  of 
a  creditor  is  a  diligence,  and  supersedes  a  trust  deed 
granted  within  sixty  days  of  notour  bankruptcy. 

The  facts  appear  from  the  Interlocutor  and  Note. 

Hamilton,  11 /A  Aprils  1885. — Having  heard  parties*  pro-  apHI  u.  188&. 
curators,  and  made  avizandum  :  Finds  (1)  that  on  19th  December  sheriff  bienik. 
last  D.  W.  Brown,  grocer,  Lowwaters,  was  rendered  notour  bank- 
rupt; (2)  that  on  the  same  day  a  petition  for  cessio  against  him, 
at  the  instance  of  a  creditor,  was  presented,  and  that  on  22nd 
December  it  was  served  on  him ;  (3)  that  on  23rd  December  he 
granted  a  trust  disposition  for  behoof  of  his  creditors  in  favour 
of  the  defender  Mr.  Macnve ;  (4)  that  decree  of  cessio  was  soon 
thereafter  pronounced,  and  the  pursuer  appointed  trustee ;  and 
(5)  that  prior  to  the  pursuer's  appointment,  Mr.  Macrae  alleges  he 
took  possession  of  the  effects  referred  to  in  the  present  petition : 
Finds  in  law  that  said  trust  deed,  having  been  granted  sub- 
sequent to  the  debtor's  notour  bankruptcy,  is  superseded  by  the 
decree  of  cessio ;  interdicts  as  craved,  and  ordains  the  defenders 
within  four  days  from  this  date  to  deliver  to  the  pursuer  all  shop 
fittings  and  stock-in-trade  in  their  possession,  respectively,  or 
under  their  power,  belonging  to  the  debtor;  reserving  to  the 
defenders  Messrs.  Shirlaw,  Allan  *fc  Co.  any  claim  they  may  have 
against  the  estate  for  storage  or  otherwise,  and  reserving  to  pro- 
nounce further,  and  decerns.  J.  B.  L.  Birnie. 

Note. — The  pursuer  pleads  (1)  that  decree  in  a  cessio  supersedes 
a  trust  deed ;  and  (2)  that  it  does  so,  at  all  events,  when  the 
trust  deed  has  been  granted  within  sixty  days  of  or  subsequent 
to  notour  bankruptcy. 

In  regard  to  the  first  of  these  pleas,  reference  may  be  made  to 
Bell's  Com.  vol.  ii.  M*L.,  p.  391 ;  Murdoch  on  Bankruptcy,  3rd 
ed.,  p.  20;  Lockie  v.  Mdson^  1837,  13  S.  547;  Bankruptcy 
Act,  1856,  sees.  11  and  106;  Leith  v.  Smith,  1821,  1  S.  81 ; 
Dunn's  Trustee  v.  Hunter,  1884,  J.  of  J.,  p.  387  (Sheriff  Court  of 
Lanarkshire).  These  authorities  show,  on  the  one  hand,  that 
sequestration  supersedes  a  trust  deed  or  diligence,  and,  on  the 
other,  that  it  has  been  held  that  a  cessio  supersedes  neither  the 
one  nor  the  other. 
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It  is  unnecessary,  however,  to  decide  the  point,  as  it  is  not 

doubtful  that  a  trust  deed  within  sixty  days  of  or  soon  after 

notour  bankruptcy  is  ineffectual  against  diligence,  and  decree  of 

cessio  at  the  instance  of  a  creditor  is  diligence — that  is,  a  mode  of 

attaching  a  debtor's  effects  in  payment  of  his  debts. 

J.  B.  L.  B. 

For  petitioners — ^W.  Bbown  ic  Co.,  Hamilton.     For  respondents —Hat 
k,  Casssls,  Hamilton. 


Robert  Mackill  &  Co.,  Pummrs;  Harrison  &  Co., 

Defenders, 

Damages — Breach  of  ContrOrCt — Measure  oj  Dainxxgt, — The 
measure  of  damage  in  a  breach  of  contract  is  a  question 
for  a  jury  to  consider,  with  the  view  of  awarding  what, 
in  all  the  circumstances  of  the  case,  may  compensate  the 
party  injured;  and  the  rule  as  to  measure  of  damage  laid 
down  in  the  English  case  of  Hadley  v.  Baxendale  is 
inconsistent  with  the  law  of  Scotland. 

This  was  an  action  at  the  instance  of  Robert  Mackill  & 

Co.,  steamship  brokers,  Glasgow,  against  Harrison  &  Co., 

merchants,  Glasgow,  for  £41  5s.,  as  loss  and  damage  said  to 

have  been  sustained  by  the  pursuers  through  the  failure  of 

the  defendei's  to  implement  to  them  a  charter-party  into 
which  they  had  entered  for  the  s.s.  "  Sanda"  to  carry  iron 
ore  from  Bilbao  to  Glasgow.  The  circtunstances  appear 
from  the  Interlocutor  and  Note  of  the  Sheriff-Substitute 
(Spens)  : — 

GiJkSGOW,  6tk  January,  1885. — Having  heard  parties'  procu- 
rators and  made  avizandum  :  Finds,  as  matter  of  fact,  that  the 
defenders,  on  or  about  28th  December,  1883,  chartered  to  the 
piUBuers  the  steamship  "  Sanda,"  w^hich,  under  the  charter-party, 
was  to  proceed  to  Bilbao,  there  to  be  placed  at  the  orders  of 
certain  representatives  of  pursuers  :  Finds  it  is  not  disputed  that 
the  defenders  themselves,  or  their  representatives,  couunitted  a 
breach  of  contract  with  reference  to  said  engagement^  inasmuch  as 
said  vessel  was  loaded  and  despatched  at  Bilbao  without  any  com- 
munication whatever  with  pursuers  or  their  representatives  :  Finds 
defenders  liable  in  damages  for  said  breach  of  contract ;  assesses 
these,  imder  reference  to  note,  at  the  sum  sued  for;  repels, 
accordingly,  the  defences,  and  decerns  against  defenders  as  libelled : 
Finds  defenders  liable  in  expenses,  dec.  Walter  C.  Speks. 

Note, — This  case  seems  to  me  to  raise  an  interesting  question, 
viz.,  whether,  in  regard  to  the  measure  of  damage,  there  is  a 
distinction  between  English  tmd  Scotch  law.  I  incline  to  the 
opinion  that  there  is  this  distinction.  In  the  first  place,  however, 
a  more  detailed  statement  of  the  facts  than  what  I  have  thought 
it  necessary  to  give  in  the  Interlocutor  may  perhaps  be  advisable. 
Pursuers  and  defenders  are  respectively  shipbrokers.  The  defen- 
ders had  chartered  the  steamship  *'  Sanda"  at  7s.  per  ton  of  freight 
They  chartered  her  to  the  pursuers  for  78.  3d.  per  ton.  The 
pursuers  had  a  contract  with  another  firm  for  the  delivery  of 
certain  iron  ore  from  Spain.  The  delivery  in  that  contract  was 
contracted  to  be  before  the  end  of  the  year  1883 ;  but^  by  arrange- 
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ment  with  the  pursuers,  the  firm  referred  to  agreed  to  take  the  I'Ahambhim. 
"Sanda"  to  defiver  a  certain  balance  of  iron  ore,  550  tons,  which  ^^SSaon2*Oo' 
remained  still  to  be  despatched  from  Spain  in  terms  of  the  con-         — 
tract,  in  the  knowledge  that  such  delivery  would  not  be  made  by         -^ 
the  "Sanda"  till  a  week  or  two  after  the  New-Year.    Admittedly,    s^^'*'^™"- 
defenders  broke  their  contract  with  pursuers ;  and  on  the  evidence 
it  is  clear  that,  in  consequence  of  this  failure,  pursuers  lost  their 
contract  with  the  firm  for  which  Mr.  Ottman  acted  (W.  N.  Miller  & 
Co.).    Mr.  Ottman  frankly  stated  that,  as  freights  had  in  the  mean- 
time gone  down,  he  was  not  sorry  to  avail  himself  of  the  opportunity 
to  put  an  end  to  the  contract.    It  is  also  clear  on  the  proof  that  if  the 
contract  had  not  been  broken  by  defenders,  the  freight  for  the  ore 
which  would  have  been  received  by  pursuers  from  Messrs.  W.  H. 
Miller  &  Co.  would  have  been  8s.  9d.  per  ton,  leaving  a  profit  to 
the  pursuers  on  the  transaction  of  Is.   6d.  per  ton — ^that  is  to 
say,  the  difference  between  what  they  would  have  to  pay  the 
defenders  and  what  they  would  have  received  frt)m  Messrs.  Miller 
&  Co.   Now,  the  English  rule  as  to -the  measure  of  damage  in  the 
case  of  breach  of  contract,  as  laid  down  in  the  well-known  case  of 
HadUy  v.  Baxendaky  9  Ex.  341,  and  23  L.J.  Ex.  179,  is  as  follows: 
— "  Where  two  parties  have  made  a  contract,  which  one  of  them  has 
"  broken,  the  damages  which  the  other  party  ought  to  receive,  in 
"  respect  of  such  breach  of  contract,  should  be  such  as  may  fairly 
"  and  reasonably  be  considered  either  as  arising  naturally  accord- 
"  ing  to  the  usual  course  of  things  from  such  breach  of  contract 
"  itaeli^  or  such  as  may  be  reasonably  supposed  to  have  been  in 
"  contemplation  of  both  parties  at  the  time  they  made  the  contract 
"  as  the  probable  result  of  the  breach  of  it.     Now,  if  the  special 
"  circumstances  under  which  it  was  actually  made  were  communi- 
"  cated  by  the  plaintifis  to  the  defender,  and  thus  known  to  both 
"  parties,  the  damages  resulting  from  the  breach  of  such  a  contract 
"  which  they  would  reasonably  contemplate  would  be  the  amount 
"  of  injury  which  would  ordinarily  follow  from  a  breach  of  contract 
"under  the  special  circumstances  so  known  and  communicated. 
"But,  on  the  other  hand,   if  these  special  circumstances  were 
"  wholly  unknown  to  the  party  breaking  the  contract,  he,  at  the 
"  most,  could  only  be  supposed  to  have  had  in  his  contemplation 
"  the  amoimt  of  injury  which  would  arise  generally,  and  in  the 
"great  multitude  of  cases  not  affected  by  any  circumstances  from 
"such   breach  of  contract."      Applying  the  above  rule  to  the 
present  case,  it  may  be  argued  that  £41  5s.  is  an  exorbitant  claim 
of  damage.     Both  parties  are  shipbrokers.     The  profit  defenders 
were  ms^ng  from  pursuers  was  only  3d.  per  ton,  and  it  may  be 
said  that  in  any  view  6d.  per  ton  altogether  is  the  largest  sum 
of  damage  which  could  be  held  in  ordinary  circumstances  to  be 
in  contemplation  of  the  parties  as  damages  at  the  time  the  contract 
was  broken.     That  is  the  view  which  I  would  be  disposed  to  take 
if  the  rule  of  English  law  were  to  be  held  as  binding  in  this  Court. 
It  rather  seems  to  me  that  the  case  of  Dunlop  v.  Higgins^  24th 
February,  1848  (Beirs    Appeal  Cases,  vol.  6,  p.  195),  has  been 
somewhat  overlooked  by  recent  commentators  in  connection  with 
the  question  of  what  should  be  the  measure  of  damage  in  cases  of 
breach  of  contract  falling  to  be  regulated  by  Scotch  law.     In 
tbat  case,  as  indeed  is  pointed  out  by  Lord  Eraser,  when  Sheriff  of 
Kcnfrew^shire,  in  the  case  of  Ovingion  and  others  v.  M^Vicar^  2 
Macph.,  p.  1066,  the  Lord, Chancellor  (Cottenham)  took  care  to  point 
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laaabuhiu.  q^|.  ^y^q^  there  was  a  distinction  between  English  and  Scotch  law 
HwTiion&oo'  ^  *^  ^^^  measure  of  damage  in  cases  of  breach  of  contract.   It  was 
held  there  that,  in  a  question  of  Scotch  law,  the  measure  of  damage 
was  not  necessarily  the  difference  between  the  market  price  and 
the  contract  price  of  goods,  but  what  the  jury  considered,  upon  all 
the  circumstances  of  the  case,  would  best  compensate  the  party 
injured.     The  sum  of  £41  Ss.  is  no  very  great  sum.     Probably 
enough,  when  the  original  contract  was  entered  into  with  Miller  i 
Co.,  8s.  9d.  was  no  excessive  freight,  but  the  ordinary  market  rate. 
Miller  &  Co.  had,  it  is  true,  agreed  to  give  an  indulgence,  by 
allowing  the  "  Sanda"  to  deliver  a  few  weeks  later  than  was  bar- 
gained for  in  the  original  contract.    I  imagine,  if  Miller  &  Co.  had 
raised  any  difficulty  as  to  this,  that  the  pursuers  would  have 
arranged  to  have  had  the  ore  carried  before  the  close  of  the  year. 
No  doubt,  it  is  true  that  <£41  5s.  is  an^amovmt  of  damage,  having 
regard  to  the  market  rates,  which  could  not  be  said  to  be  within 
the  contemplation  of  the  defenders  at  the  date  their  contract  was 
broken.      Unquestionably,  however,  as  a  jury  question^  a  jury 
would  hold  that  the  actual  loss  suffered  was  at  least  this  sum  of 
£41  5s.     Lord  Chancellor  Cottenham,  in  his  judgment  in  DurUop 
V.  Uiggins,  cites  with  approval  Lord  Med^^'s  opinion  in  the  case 
of  Watt  V.  Mitchell,  deduced  from  a  laborious  investigation  of 
previous  Scotch  cases — "  That  the  law  of  Scotland  is  to  look  into 
"  all  the  circumstances ;  that  the  law  of  Scotland  is  to  do  what 
"  was  done  here,  to  call  upon  the  jury  to  exercise  their  judgment^ 
"and  sanction  what  was  reimbursement  to  the  party  who  has 
'*  sustained  loss  by  the  original  contract,  and  that  without  refer- 
"  ence  to  what  the  price  of  the  article  at  the  particular  time  may 
"  produce."   Indeed,  in  his  judgment  the  Lord  Chancellor  suggests 
what  practically  is  an  analogous  case  to  the  present : — "  In  my 
"  opinion,  the  jury  have  performed  a  duty  that  belonged  to  them 
"  in  ascertaining  the  amount  of  damage.  .  Suppose,  for  instance,  a 
"  party  who  has  agreed  to  purchase  2000  tons  of  pig-iron  on  a 
"  particular  day,  has  himself  entered  into  a  contract  with  some- 
"  body  else  conditioned  tor  2000  tons  of  pig-iron  to  be  delivered  on 
"  that  day,  and  that  he,  not  being  able  to  obtain  the  2000  tons  of 
"pig-iron  on  that  particular  day,  loses  the  benefit  arising  from 
"that  contract.      If  pig-iron  had  only  risen  Is.   a  ton  in  the 
"  market  (but  by  this  contract  he  had  lost  £1000  upon  a  contract 
"  with  a  railway  company),  in  my  opinion  he  should  not  only  have 
"  the  damage  which  would  have  arisen  if  he  had  gone  into  the 
"  market  and  bought  the  pig-iron,  but  also  that  profit  which  be 
"  might  have  received  if  the  party  had  performed  his  contract"    I 
am  not  aware  of  any  later  case  in  which  the  rule  of  Scotch  law  on 
this  matter,  as  defined  by  Lord  Chancellor  Cottenham,  has  been  upset 
or  even  challenged.     Accordingly,  in  these  circumstances,  and  sit- 
ting as  a  jury,  I  award  the  sum  of  damages  claimed.        W.  C.  S. 

The  case  was  appealed  to  the  Sheriff-Principal  (Clark), 
who,  of  this  date,  adhered,  with  the  following  Note : — 

I  think  the  SheriflF-Substitute  correctly  states  the  Scotch  law 
applicable  to  a  case  of  this  kind,  and  that  the  result  at  which  he 
has  arrived  is  a  sound  one.  If  I  am  right  in  that  view,  it  i:i 
imnecessary  to  prosecute  the  enquiry  further,  and  endeavour  to 
ascertain  what  would  be  the  law  of  England  if  a  similar  case  should 
arise  in  that  country.  I  do  not  wish  it,  therefore,  to  be  assumed 
that  I  agree  with  the  Sheriff-Substitute  in  holding  that  there  is 
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anj  conflict  of  laws  in  this  matter  between  the  two  countries. 

^\lether  that  is  so  or  not  is  of  no  moment  in  the  present  case.   nJJrtJion&co 

Probably  in  this  case,  as  in  many  other  instances,  the  law  of   ^  ni'^iggs 

England,  when  rightly  understood,  will  be  found  to  differ  from 

that  of  Scotland  more  in  appearance  than  reality. 

For  pnisucTS — Mr.  HtTOH  J.  M'Gbbdie,  Glasgow.     For  defenders — Mr. 
T.  A.  Ftfb  (Wilson,  Caldwell  &  Fyfb),  Glasgow. 


Sheriff  CuiBK. 


Stuart  &  Co.,  Pur  mere;  The  Val  de  Travers  No.  102. 

CoBiPANY,  Defenders.  lahaemhim. 

Stuart  ft  Co.  v. 

Trade  Marl- — "  GranoHtkic." — Held  that  where  there  is  no,^TheVaide 
mtention   to  deceive,  nor  any   reasonable   ground   for         — 
apprehension  that  purchasers  might  be  misled,  the  use 
of  a  word  descriptive  of  a  process  or  manufacture  will 
not  be  protected  by  interdict. 

The  question  in  this  case  had  reference  to  the  use  of  the 

word  "  Granolithic,"  as  applied  to  the  manufacture  and  use 

of  a  concrete  formed  of  a  combination  of  crushed  granite 

and  Portland  cement.  The  facts  are  set  forth  in  the 
Interlocutor  and  Note  of  the  Sheriff-Substitute  (Erskine 
Murray)  : — 

Glasgow,  24th  April,  1885. — Having  advised  the  cause  :  Finds  aphi  84.  im. 
(1)  that  the  pursuers,  Stuart  &  Co.,  and  the  defenders,  the  Val  de  sheriff  muerat. 
Travers  Company,  are  rival  manufacturers  of  a  concrete  formed  of 
a  combination  of  crushed  granite  and  Portland  cement :  Finds  (2) 
that  pursuers  registered  in  1880  a  trade  mark  of  a  lion  rampant 
holding  a  shield,  on  which  was  inscribed  the  words  "Stuart's 
"  Granolithic,"  the  name  granolithic  being  invented  by  pursuers  and 
their  friends  :  Finds  (3)  that  thereafter  the  name  came  into  common 
use  by  architects,  measurers,  and  others  issuing  schedules,  not  only 
to  pursuers,  but  to  other  manufacturers,  as  denoting  a  concrete  of 
crushed  granite  and  Portland  cement,  irrespective  of  the  makers  : 
Finds  (4)  that  a  new  Act  having  allowed  the  registration  of  a 
^cy  name,  the  pursuers  in  1884  registered  as  their  trade  mark 
the  name  "  Granolithic "  pure  and  simple :  Finds  (5)  that  the 
defenders,  since  the  issuers  of  schedules  as  above  took  to  using  the 
word,  have  been  in  the  habit  of  offering  under  such  schedules,  and 
have  also  issued  to  their  trade  customers  the  circular  10/1  of  pro- 
cess, stating  as  part  of  their  business  the  laying  of  "  granolithic,"' 
which  they  describe,  and  of  which  they  give  their  price :  Finds 
(6)  that  pursuers  have  raised  the  present  action,  alleging  that 
defenders  are  infringing  their  rights,  to  interdict  them  from  doing 
so,  and  for  damages  :  Finds  on  the  whole  case  and  in  law  that  the 
pursuers  have  failed  to  establish  grounds  for  the  granting  of  the 
interdict  sought :  Therefore  assoilzies  defenders  from  the  craving 
of  the  petition,  and  decerns,  <kc.  A,  Erskine  Murray. 

2foU. — The  use  of  concrete  for  paving  purposes  is  as  old  as  the 
days  of  the  Romans.  Of  late,  however,  it  has  taken  a  fresh  start, 
under  various  forms  and  names.  The  usual  basis  was  a  mixture 
of  cement  with  sand  or  gravel ;  but  by  degrees  it  was  found  that 
crushed  granite  was  a  fully  better  material  than  either  of  the 
latter.  It  formed  an  element  of  the  composition  of  Ransom's 
silicious  stone,  of  Buckwell's  "  Granitic  Breccia  stone,"  and  of  the 
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LAHAU8HIBS.  defenders'  "  Victoria  patent  silicated  granitic  stone,"  where  it  was 
**^Th?vafdo*"   ^^i^®^  ^'i^^  Portland  cement,  which  manufacture  was  commenced 
TraveniComi>any.  by  the  defenders,  the  Scottish  Val  de  Travers  Company,  about 
April  24, 1886.    1879.     The  manufacture,  therefore,  of  a  concrete  formed  by  a 
sheriffMuRRAT.  mixture  of  crushed  granite  and  Portland  cement,  laid  on  a  founda- 
tion of  various  kinds,  is  a  matter  which  is  free  to  all  the  world. 

The  pursuer,  Mr.  Stuart,  and  his  family,  have  long  been  con- 
nected with  the  manufacture  of  concrete  in  Peterhead  and  Edin- 
burgh. He  adopted  crushed  granite  mixed  with  Portland  cement 
as  his  chief  manufacture  about  ten  or  twelve  years  ago.  Till  1880  he 
made  it  under  the  name  of  granite  concrete.  Desiring  to  get  a 
special  name  for  his  own  manufacture,  he  consulted  various  dis- 
tinguished Greek  scholars.  One  of  them  suggested  "  granilithic." 
By  the  mistake  of  a  clerk  this  waa  written  "granolithic."  This 
was  at  once  adopted  by  the  pursuers,  who  got  it  registered  as  a 
trade  mark  in  November,  1880,  with  the  device,  shown  in  13/8  of 
process,  of  a  lion  rampant  supporting  a  shield,  on  which  the  words 
"Stuart's  Granolithic"  were  printed.  The  device  was  used  in 
obedience  to  the  Act  then  in  force,  by  which  the  registration  of  a 
mere  name  was  not  sufficient.  The  pursuers  had  applied  for  this 
registration  some  months  previously,  and  largely  advertised  their 
manufacture  under  the  name  "  granolithic,"  not  only  in  Scotland, 
but  all  over  the  world. 

The  name  granolithic  was  a  great  success.  It  not  only  implied 
that  the  material  was  granite,  but  that  it  was  as  hard  as  a  stone. 
Even  the  mistaken  "  o "  added  solidity  and  apparent  strength. 
"  Granolithic  "  sounds  better  than  "  granite  concrete,"  and  explains 
what  is  wanted  far  better  than  "  Victoria  stone."  So  the  ink  of 
pursuer's  registration  of  their  new  name  was  hardly  dry  before 
architects,  builders,  and  measurers  began  to  use  it  when  thej 
meant  granite  concrete.  In  issuing  their  schedules  they  inserted 
the  word  "granolithic"  when  they  wanted  offers  for  granite 
concrete.  In  a  few  cases,  no  doubt,  of  those  where  the  item  was  a 
small  one  in  a  large  schedule  sent  to  a  mason  or  builder  whose 
main  work  was  of  a  different  nature,  it  may  have  been  in  the 
contemplation  of  those  who  issued  the  schedule-  that  the  con- 
tractor would  make  a  sub^^ontract  with  Stuart  for  the  execution  of 
the  granolithic.  But  in  the  great  bulk  of  cases  the  issuers  of  the 
schedules  simply  meant  that  they  wanted  offers  to  supply  the 
thing  which  they  knew  by  the  name  granolithic — viz.,  a  concrete 
of  Portland  cement  and  granite,  quite  irrespective  of  the  person 
who  made  it.  Indeed,  they  issued  such  schedules  to  various 
manufacturers,  including  pursuers  and  defenders,  showing  unmis- 
takeably  that  what  they  meant  by  granolithic  was  the  thing, 
irrespective  of  the  maker.  This  state  of  things  lasted  for  two  or 
three  years,  and  the  name  granolithic  thus  came  into  general  Uise 
as  a  name  for  the  thing  produced — viz.,  a  granite  concrete, 
irrespective  of  the  maker's  name.  No  doubt,  in  places  where  no 
other  granite  concrete  was  known  than  pursuers',  the  name 
granolithic  was  only  known  in  connection  with  pursuers*  manu- 
facture; but  where  other  manufacturers  made  the  same  thing, 
architects  and  others  asked  them  to  offer  for  it  under  the  name 
granolithic,  and  the  offers  of  many  other  offerers  besides  pursuers 
were  accepted  in  such  circumstances.  In  some  quarters  there 
seems  to  have  existed  a  mistaken  idea  that  the  thing  itself  was 
patented,  and  therefore  that  the  pursuers  were  the  only  people 


SHERIFF  COURT   REPORTS.  209 

who  had  a  right  to  make  it.      Mr.    Purchas,   for   instance,   of  i^»ABMHim«. 
Worcester,  says  (p.  20  B)  that  if  he  had  got  defenders'  circular  he  ^^rJ^vi^pSe*'* 
would  have  supposed  that  they  had  got  a  license  from  pursuers  to  TrayeraCompany. 
lay  granolithic  pavement.     But  this  was  not  so  in  Glasgow,  where   aphi  m.  i886. 
a  numher  of  manufacturers  have  competed   with   pursuers    for  sheriff  muekat. 
contracts  for  which  granolithic  was  wanted.     A  new  Act  having 
passed  authorising  the  registration  of  names  as  trade  marks,  the 
pursuers,  on  29th  April,  1884,  applied  for  registration  of  the  word 
"  granolithic  *'  by  itself  as  a  trade  mark,  which  was  registered.   By 
tluB  time,  however,  the  word  was  in  general  use  among  architects, 
builders,  and  measurers,  as  applied  to  the  manufacture  not  only  of 
pursuers,  but  of  other  manufacturers. 

In  these  circumstances,  the  defenders,  the  Scottish  Val  de 
Travers  Paving  Company,  have  issued  to  their  trade  customers  the 
circular  or  advertisement  No.  10/1  of  process.  Their  name  is 
set  forth  boldly  on  the  title  page.  After  describing  various  modes 
of  paving  and  concrete  which  they  manufacture,  they  go  on  to  say 
on  their  second  page — "  The  laying  of  granolithic  or  granite-faced 
"  concrete,  in  the  monolithic  form,  receives  the  special  attention 
"of  the  company."  Again,  on  page  3,  under  their  price-list,  they 
give  a  heading,  "  Granolithic,  or  granite-faced  concrete  pavement," 
which  they  then  proceed  to  describe,  and  of  which  they  give  the 
price. 

The  pursuers,  considering  the  defenders'  act  in  "offering  to 
"supply  artificial  stone  pavement  under  the  name  of  'granolithic,' 
"and  in  issuing  circulars  and  price-lists  in  which  the  name 
"granolithic  is  used  to  describe  a  particular  class  of  artificial 
"stone  pavement,"  an  infringement  of  their  trade  marks,  have 
raised  the  present  action  to  have  them  interdicted  from  doing  so, 
and  for  damages.  They  do  not,  however,  ask  for  more  than 
nominal  damages. 

Now,  in  the  first  place,  it  falls  to  be  remarked  as  matter  of 
fact,  that  there  is  reaUy  no  question  here  of  the  defenders  mis- 
leading, whether  intentionally  or  unintentionally,  any  person  what- 
ever into  believing  that  they  were  getting  Stuart's  article  when 
they  were  really  getting  the  defenders'  article.  As  regards  the 
offers  in  answer  to  schedules  sent  to  them,  the  issuers  knew  well 
that  what  they  would  get  from  the  defenders  would  be  their  own 
manufacture,  not  Stuart's.  As  regards  the  circular,  it  is  perfectly 
plain,  and  none  but  an  idiot  would  suppose  that  the  granolithic 
there  referred  to  was  anything  but  defenders'  own  work.  Even  Mr. 
Stuart  himself  (p.  12  of  the  proof)  cannot  say  that  it  would. 

Nor  is  this  a  case  where,  though  the  original  wholesale  buyers 
of  an  article  are  not  deceived,  subsequent  retail  buyers  may  be 
deceived,  as  in  the  cases  of  the  Eureka  shirt  {Ford  v.  Foster ^  L.R. 
Ch.  App.  VIII.  611),  and  the  elephant  mark  {JohnsUm  v.  Orr  Ewing^ 
7  App.  cases  219).  In  these  cases  the  interdict  was  granted 
because  retail  buyers  might  be  deceived.  But  here  no  such  ques- 
tion can  possibly  arise.  The  article  is  laid  down  as  between 
parties  who  know  well  what  it  is  and  whose  it  is.  After  it  is  once 
laid  down,  there  is  no  question  any  more  about  it ;  it  does  not  pass 
through  any  more  hands  at  all.  So  the  question  of  intentional  or 
unintentional  misleading,  whether  as  regards  the  original  parties 
contracting,  or  any  other  purchaser,  falls  to  be  eliminated  altogether. 
Such  being  the  facts,  the  law  applicable  to  them  falls  to  be 
considered. 
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Lasaruhiu.       What  is  the  essence  of  the  right  to  the  exclusive  use  of  a  trade- 

^  Th?v»fde**   ^^^  ^     The  answer  is  to  bo  found  in  the  remarks  of  Mr,  Justice 

Tr»ve«comi)any.  MelHsh,  in  the  Eurcka  case  above  quoted,  when  he  explains  that 

Apriiji,  1886.    the  right  to  a  trade  mark  is  simply  a  trader's  right  to  prevent  his 

Sheriff  MuRBAT.  being  cheated  by  other  people's  goods  being  sold  as  his  ow^n  goods. 

In  the  same  case  it  is  laid  down  that  a  fancy  name  originally 

appropriated  by  a  maker  to  his  own  peculiar  manufacture  may 

become  pvhlici  juris,  so  that  any  one  may  use  it,  the  test  being 

whether  the  use  of  it  has  ceased  to  deceive  the  public  as  to  the 

maker  of  the  article.     On  these  two  principles  the  whole  law  of 

trade  marks  hangs,  and  the  various  decided  cases  may  be  strung 

on  them  like  beads  on  a  chain. 

In  one  class  of  cases,  of  which  Seixo  (LR.  Ch.  App.  I.  195) 
and  Wotherspoon  (L.R.  H.  of  L.  V.  508)  are  types,  the  evidence 
disclosed  that  there  was  a  manifest  intention  by  the  use  of  a  name 
— Seixo  ill  the  one  case,  Glenfield  in  the  other  —  to  induce 
purchafiers  to  believe  that  they  were  getting  an  article  made  by 
the  parties  originally  using  the  name,  when  they  were  really  only 
getting  an  article  made  by  imitators,  and  were  thus  misled  to 
the  original  maker's  disadvantage.     Interdict  was  granted. 

In  a  second  clajss  of  cases,  such  as  Singer  v.  WiUoUy  (L.R  III. 
App.  cases  376),  and  Dunnachie,  the  Glenboig  case,  (10  R.  874),  the 
intention  to  deceive  was  not  so  manifest.  But  it  was  held  that  by 
the  adoption  of  the  name  by  the  second  parties  without  any 
intention  to  deceive,  buyers  might  nevertheless  be  deceived, 
and  that  the  first  parties  had  a  right  to  protect  themselves 
against  the  loss  arising  from  such  a  misconception  by  asserting 
their  exclusive  right  to  the  name.  Proof  of  actual  injury  was 
not  required,  but  proof  of  a  reasonable  apprehension  of  injiuy. 
In  this  class  falls  also  to  be  placed  Singer  v.  Kimball  <(r  Morton 
(11  Macph.  267),  for  though  capable  to  a  hasty  reader  of  a  wider 
interpretation,  the  House  of  Lords,  in  Singer  v.  Loog,  afterwards 
quoted,  explain  that  this  is  the  ground  on  which  that  judgment 
can  be  upheld.     In  these  cases,  also,  interdict  was  granted. 

In  a  third  class  of  cases,  such  as  Johnston  v.  Orr  Btcing,  and 
Ford  V.  Forster,  above  quoted,  and  Blmr  v.  Stock  (L.T.  52  N.S. 
123),  the  Strathmore  Blend  case,  the  original  buyers  from  the 
second  parties  could  not  have  been  deceived  into  believing  that 
the  articles  were  of  the  first  parties'  manufacture.  They  knew 
well  whose  goods  they  were  getting.  But  then  the  general  public 
to  whom  they  re-sold  might  easily  be  deceived  into  believing  that 
they  were  getting  the  manufacture  of  the  original  makers.  Here 
also  interdict  was  granted. 

But  in  the  fourth  class  of  cases,  of  which  Singer  v.  Loog 
(VIII.  App.  cases  15)  is  a  type,  there  was  neither  an  intention  to 
deceive,  nor  any  reasonable  ground  for  apprehension  that  any 
purchtisers  might  be  misled.  It  w^as  there  held  that  a  trader  has 
a  right  to  make  and  sell  machines  similar  in  form  and  construction 
to  those  of  a  rival,  and  even  in  advertising  to  refer  to  his  rival's 
machines  and  rival's  name,  as  long  as  he  does  so  in  such  a  way  as 
to  obviate  any  reiisonable  possibility  of  misimderstanding  or 
deception.  He  is  not  allowed,  indeed,  to  put  on  his  machines  a 
brass  plate  with  his  rival's  name,  because  that  might  deceive 
ordinary  retail  customers;  but  he  may,  in  advertisements  intended 
only  for  wholesale  traders,  and  that  would  not  be  likely  to  come 
into  privat^e  hands,  advertise  his  goods  associated  with  his  rival's 
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name,  ajs  Loog  did,   referring  to   "our  Singer  machine."     The  lahabmhieb. 
reason  is,  that  no  purchaser  of  the  class  to  whom  alone  these  ^^irJ^vafde"' 
document*  were  issued  could  possibly  be  misled  into  supposing  TmrereCompany. 
that  the  machines  they  referred  to  were  the  Singer  Co.^s  machines.    April  24,  isss. 
The  Singer  Co.  contended  that  deception,  or  even  unintentional  sheriffMuBiAT. 
misleading,  were  not  essential,  but  as  Lord  Selbome  laid  down — 
"The  reputation  acquired  by  machines  of  a  particular  form  or 
"construction  is  one  thing;  the  reputation  of  the  plaintiffs  as 
"manu£iicturers  is  another.     If  the  defender  has  no  right  under 
"colour  of  the   former  to  invade  the  latter,  neither  have  the 
"plaintiffs  under  colour  of  the  latter  to  claim  in  effect  a  monopoly 
"  of  the  former.    If  the  defender  has  a  right  to  make  and  sell  articles 
"similar  to  the  plaintiff's  he  has  a  right  to  say  so,  and  to  employ 
"  the  terminology  common  in  his  trade,  if  he  does  this  in  a  fair, 
"distinct,  and  unequivocal  way." 

The  fifth  and  last  category  is  where  a  name  originally  restricted 
to  the  goods  of  a  particular  manufacturer  has  come  into  such 
common  use  as  to  be  publici  jurisy  so  that  anybody  is  justified  in 
using  it  for  his  own  manufacture.  Such  a  position  of  matters  is 
referred  to  in  several  of  the  cases  already  quoted. 

Now,  the  present  case,  if  it  does  not  fall  under  the  last  category, 
clearly  falls  under  the  fourth.  There  is  neither  intention  to 
deceive  nor  any  misleading  at  all.  The  parties  getting  defenders' 
offers,  or  getting  defenders'  circular,  knew  whose  goods  were 
offered  to  them,  so  the  first  and  second  categories  are  excluded. 
By  the  very  nature  of  things  the  third  is  excluded,  as  the  article 
under  consideration  cannot  pass  from  hand  to  hand  like  Eureka 
shirts,  but  when  once  laid  becomes  a  part  of  the  premises,  and 
there  is  an  end  of  the  matter.  Adjusting  Lord  Selbome's  words 
in  Singer  v.  Loog  to  the  present  case — "  The  reputation  acquired 
"  by  *  a  concrete  formed  of  crushed  granite  and  Portland  cement '  is 
"  one  thing ;  the  reputation  of  the  pursuers  as  manufacturers  of  it 
"  is  another.  If  the  defenders  have  no  right  under  colour  of  their 
"  right  to  take  advantage  of  the  former  really  to  take  advantage 
'*  of  the  latter,  neither  have  the  pursuers  a  right  under  colour  of 
"  defending  the  latter,  to  claim  in  effect  a  monopoly  of  the  former. 
"  As  the  defenders  have  a  right  to  make  and  sell  a  concrete  similar 
"to  the  pursuers,  they  have  a  right  to  say  so,  and  to  employ  the 
"terminology  common  in  their  trade,  if  they  do  this  in  a  fair, 
"distinct,  and  unequivocal  way."  Here  the  fairness  and  distinct- 
ness of  defenders'  offers  and  circulars  are  undeniable.  Interdict 
therefore  cannot  be  granted. 

The  defenders,  indeed,  go  ftirther,  and  maintain  that  the 
p^«ition  of  matters  is  that  described  under  the  last  category  of  all. 
There  is  a  good  deal  to  be  said  for  this  contention.  It  must  be 
remembered  that  up  to  1884  a  fancy  name  alone  could  not  be 
registered  as  a  trade-mark.  "Granolithic"  was  not  till  then  a 
registrable  trade  mark,  and  by  that  time  it  was  in  pretty  common 
use  by  architects,  measurers,  and  builders  as  a  name  for  concrete 
of  crushed  granite  and  Portland  cement,  irrespective  of  the  makers. 
Now,  a  word  in  common  use  cannot  be  effectually  registered. 
Against  tliis,  on  the  other  hand,  it  may  be  argued  that,  so  far  at 
least  as  manufacturers  were  concerned,  the  use  of  the  word  was, 
in  general,  only  a  half-hearted  and  timid  sort  of  a  use,  as  of  some- 
thing for  which  they  were  conscious  they  might  be  called  to 
accoimt.     It  is  true   that  when   Stuart   &   Co.  knew  that   any 
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lahaushiu.   manufacturers  were  openly  using  the  word  on  their  own  account, 

^ Th^vaide"'  ^^^^  hovB  taken  steps  against  them.     But  they  have  winked  at  its 

TravewCompany.  usc  by  architects  and  other  issuers  of  schedules,  for  fear  of  injury 

Aprim  1885.    to  themselves.     By  so  doing,  however,  they  have  more  and  more 

sheriffMuEiAT.  allowed  the  word  to  come  into  general  use.     For  when  the  parties 

on  one  side  of  a  contract  are  allowed  to  use  it^  it  is  impossible  to 

exclude  the  parties  on  the  other  side  from  doing  so. 

On  the  whole,  however,  the  Sheriff-Substitute  prefers  to  base 
his  judgment  on  the  ground  that  the  case  comes  under  the  fourth 
category,  that  of  Singer  v.  Loog,  The  word  "granolithic"  is, 
perhaps,  in  that  stage  of  development  rather  than  the  fuller  and 
more  advanced  stage  of  the  fifth.  A.  E.  M. 

The  ca.se  has  been  appealed  to  the  Court  of  Session. 

For  pursuers — Mr.  Orr,  advocate,  Edinburgh,  and  Mr.  Hugh  J. 
M'Credie,  Glasgow.  For  defenders — Mr.  Dre,  advocate,  Edinburgh,  and 
Mr.  William  Gibson,  Glasgow. 


SHERIFF  COURT  OF  ABERDEENSHIRE, 

No.  103.    Aberdeen  Town  and  County  Bank  (Limited),  Pursuers; 
ABiBOKKKSBiu.  Sylvester  Davidson,  Defender. 

i^^^^tjB^k         Bill— Notice   of  Dishonour.— Held   {rev,   Sheriff-Substitute), 
V.  Davidwn.  ^^^^  ^^  dmwer  of  a  bill  having  requested  the  indorsees  to 

hold  it  over  for  ten  days  afber  it  fell  due,  had  waived  the 
obligation  on  the  part  of  the  Bank  (the  indorsees)  to  give 
the  usual  notice  of  dishonour,  and  that  he  was  not  en- 
titled to  notice  at  the  expiry  of  the  ten  days  that  the 
bill  had  not  been  met  by  the  acceptor. 

In  this  case  the  Aberdeen  Town  and  County  Bank 
(Limited)  sued  the  defender,  a  merchant  at  Mintlaw,  for  the 
sum  of  £123  18s.  Id.,  being  the  amount  contained  in  two 

bills  drawn  by  the  defender,  at  three  months,  upon  George 
Davidson,  merchant.  High  Street,  Fraserburgh,  dated  30th 
June,  1877,  and  which  bills  the  defender  discounted  with 
the  pursuers.  The  pursuers  averred  that,  a  few  days  before 
the  bills  fell  due,  the  acceptor  wrote  to  the  defender,  inform- 
ing him  of  his  inability  to  meet  the  bills,  and  requesting  the 
defender  to  allow  them  to  lie  over,  and  that  thereupon  the 
defender  wrote  to  the  pursuers'  agent  in  Fraserburgh  the 
following  letter,  dated  2nd  October,  1877 : — 

"  Dear  Sir, — Mr.  George  Davidson,  merchant,  High  Street, 
'"  Fraserburgh,  writes  me  he  is  not  in  a  position  to  meet  his  two 
"  acceptances  due  to-morrow.  Please  retain  same  for  ten  days,  by 
"  which  time  he  says  he  will  be  in  a  position  to  meet  them. — 
"  Yours  truly,  Syl.  Davidson." 

It  was  further  averred  that  the  agent  of  the  Bank  at  Fraser- 
burgh subsequently  had  a  meeting  with  the  defender's  tra- 
veller at  Fraserburgh,  before  the  ten  days  expired,  at  which 
the  traveller  asked  the  agent  to  retain  the  bills  for  some 
time  longer,  in  hopes  that  the  acceptor  might  meet  them. 
The  defender's  version  of  what  passed  was  contained  in  the 
follovring  letter,  w^ritten  by  the  defender's  traveller  to  the 
Bank,  dated  5th  November,  1877 : — 
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"  Dear  Sir, — In  reply  to  yours.     The  writer  saw  you  in  Fraser-  abbrdbmbhim. 
"  bui^h  on  Friday,  12th  ult.,  being  day  of  Geo.  Davidson's  sale  o^anScoSS/Bimk 
'*  herring-curing  stock,  &c.     As  the  terms  of  the  sale  were  cash,  he    »•  T)Ax]A»on. 
"  stated  to  me  that  he  would  be  in  a  position  to  meet  the  bills  in   March  lo,  isss. 
"  the  first  of  the  week,  and  knowing  that  the  ten  days  previously    shcriffOorB 
"  granted  expired  on  the  Saturday,  I  asked  you  to  retain  them  till         *"°"' 
"  the  beginning  of  the  week,  as  he  would  then  meet  them,  adding 
"  that  I  thought  he  was  a  well-intended  fellow,  though  tight  for 
"  cash.    But  never  for  a  moment  did  I  give  you  an  indefinite  limit. 
**  The  very  outside  time  you  could  retain  it  was  the  15th  or  16th. 
"  This  I  am  prepared  to  swear  to,  and  you  are  decidedly  respon- 
"sible.— Yours  respectfully,  T.  W.  Fairweather." 

The  bills  were  retained  in  terms  of  these  two  requests,  but 

as  they  were  not  met  by  the  acceptor,  intimation  was  given 

to  the  defender  on  2nd  November,   1877.     The  defender 

denied  the  pursuers*  averments,  and  pleaded  prescription. 

The  whole  case  was  referred  to  the  defender  s  oath,  who,  in 
his  deposition,  admitted  the  letters  above  quoted.  The 
Sheriff-Substitute  (DovE  Wilson)  pronounced  judgment  as 
follows : — 

Aberdeen,  lOtk  March,  1885. — Having  considered  the  cause : 
Finds  that  the  oath  is  negative  of  the  reference,  and  therefore 
assoilzies  the  defender  from  the  conclusions  of  the  action  :  Finds 
the  defender  entitled  to  expenses,  &c.,  J.  Dove  Wilson. 

Note. — The  bills  for  which  this  action  was  brought  fell  due  on 
3rd  October,  1877,  and  were  then  held  by  the  pursuers  as  indorsees. 
The  acceptor  being  unable  to  meet  them,  applied  to  the  defender, 
who  was  the  drawer,  for  time ;  and  the  defender,  on  2nd  October, 
wrote  to  the  ptirsuers  the  following  letter : — 

"  Dear  Sir, — Mr.  (xeorge  Davidson,  merchant.  High  Street, 
"  Fraserburgh,  ivrites  me  he  is  not  in  a  position  to  meet  his  two 
"  acceptances  due  to-morrow.  Please  retain  same  for  ten  days,  by 
"  which  time  he  says  he  will  be  in  a  position  to  meet  them. — 
"  Yours  truly,  Syl.  Davidson." 

Acting  on  this  letter,  the  pursuers  accordingly  retained  the  bills 
for  the  ten  days  named.  Just  before  this  period  expired,  they  had 
a  call  from  the  defender's  traveller,  and  something  piissed  about 
prolonging  the  time.  The  pursuers  aver  that  an  indefinite  exten- 
sion was  given,  while  the  defender  says  that  his  traveller  agreed 
to  extend  only  to  the  15th  of  the  month  at  the  outside.  The 
pursuers  retained  the  bills  till  2nd  November,  by  which  time  the 
acceptor  had  become  bankrupt.  The  pursuers  then  formally  inti- 
mated the  dishonour  to  the  defender,  and  claimed  relief.  Two 
questions  arise  here.  The  first  is  as  to  the  effect  of  the  first  exten- 
sion, and  the  second  as  to  that  of  the  second  extension.  It  will  be 
convenient  to  dispose  of  the  latter  before  dealing  with  the  former. 
It  iieems  to  me  that  the  second  extension,  whatever  its  effect  in 
law  may  have  been,  is  not  proved  to  have  been  made  with  the 
authority  of  the  defender.  It  was  not  within  the  ordinary  authority 
of  a  traveller  to  extend  the  time  of  payment  of  a  discounted  bill, 
and  the  defender  denies  that  he  authorised  or  even  knew  of  what 
his  traveller  had  said  in  this  case.  As  the  holders  had  received 
from  the  defender  special  instructions  in  writing  upon  the  matter, 
they  should  have  been  careful  to  have  seen  that  any  variation 
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abiedbksshikk.  upon  thosc  iustnictioiis  was  embodied  in  as  direct  and  distinct  a 

and  cou^'t  ^Ba  °k  ^^^^*     ^^^  pursucrs^  Contention  is  that,  after  the  first  extension 

p.  Davi(i8on.     was  grantcdj  they  became  merely  agents  for  the  defender,  and 

Marchlo,  i88aw  wcrc  not  thereafter  boimd  to  strict  negotiation.  The  defender's 
contention  is  that  the  effect  of  the  extension  was  simply  to  post- 
pone for  ten  days  the  term  of  payment,  with  its  corresponding 
duties.  I  think  the  latter  is  the  correct  view.  The  holder  is 
bound  at  maturity,  if  he  desires  to  recover,  to  present  for 
payment,  and  intimate  dishonour.  This  duty  may  be  waived 
by  the  prior  parties  to  the  bill,  but  there  must  tdways  V)e 
evidence  of  waiver,  and  if  the  evidence  merely  shows  waiver 
to  a  limited  extent,  I  see  no  principle  for  turning  it  into  a 
general  waiver.  The  holders'  duties  remain,  except  in  so  far  as 
waived.  This  is  showTi  by  the  well-known  rule  that,  when  want 
of  notice  is  excused  by  circumstances  beyond  the  holder's  control, 
notice  must  nevertheless  be  given  if  the  cause  of  delay  ceases  to 
operate.  The  waiver  goes  no  farther  than  the  circumstances  will 
excuse.  The  same  principle  must  apply  where  the  waiver  is  limited 
by  the  agreement  of  parties.  Now,  the  waiver  here  was  for  ten 
days  only.  For  that  time  the  bill  was  to  be  retained,  but  after 
that  it  seems  clear  that  it  was  to  be  presented  for  payment ;  and 
after  it  was  presented  it  must  be  equally  clear  that  it  was  intended 
that  the  defender  w^as  to  be  informed  of  the  result  if  it  was 
unfavourable.  It  was  in  the  option  of  the  pursuers  to  grant  the 
defender's  request  for  delay  or  to  refuse  it,  but  if  they  granted  it, 
I  think  they  shoidd  have  seen  tliat  it  simply  postponed  for  ten 
days  the  performance  of  their  ordinary  duties.  In  CampbeU  v. 
Patten,  20th  December,  1833,  12  S.  269,  a  somewhat  similar  point 
arose,  and  though  it  w'lis  not  decided,  opinions  to  an  effect  some- 
what different  from  the  preceding  views  were  expressed.  But  the 
case  was  different  upon  an  essential  point.  In  it  the  drawer  had 
employed  the  acceptor  to  ask  the  holder  for  time,  and  as  the  holder 
thus  saw  that  the  drawer  and  acceptor  were  in  direct  comimunication 
with  each  other  upon  the  subject,  he  might  reasonably  expect  that 
the  acceptor  would  himself  communicate  to  the  drawer  whether  he 
had  paid  at  the  extended  time  or  not.  In  the  present  case,  the 
holder  had  his  instructions  from  the  drawer  direct,  and  therefore 
had  no  ground  for  supposing  that  the  acceptor  would  himself  inti- 
mate to  tlie  drawer  the  fact  of  dishonour.  I  must  also  add  that, 
even  in  the  view  that  the  holder  was,  after  the  drawer  s  letter,  in 
extending  the  time  of  payment  to  be  taken  simply  as  the  agent  of 
the  latter,  it  would  not  in  the  present  case  entitle  the  pursuers  to 
recover.  If  an  agent  is  instructed  to  give  ten  days'  delay,  and 
gives  without  warrant  thirty  days'  delay,  and  the  debtor  fails  in  the 
interval,  it  would  certainly  be  held  that  such  remissness  on  the  paut 
of  the  agent  took  away  his  title  to  sue  his  principal.       J.  D.  W. 

The  case  was  appealed  to  the  Sheriff-Principal  (GUTHRIE 
Smith),  who  pronounced  the  following  Interlocutor,  recall- 
ing the  judgment  of  the  Sheriff-Substitute : — 

Edinburgh,  ^th  April,  1885. — The  Sheriff  having  heard  parties 
procurators  on  the  pursuers'  appeal  against  the  interlocutor  of  10th 
March  last,  and  considered  the  process :  Recalls  the  the  said  inter- 
locutor :  Finds  the  oath  is  affirmative  of  the  reference  :  Therefore 
decerns  in  terms  of  the  conclusions  of  the  i>etition :  Finds  the 
defender  liable  in  expenses,  dec.  J.  GuTHRre  Smith. 


April  9,  1>»S5. 

Sheriff 
OriHRiK  Smith 


SHERIFF  COURT  REPORTS.  215 

Nitte. — In  tliis  action  the  Bank  claims  on  two  bills  which  fell  ABiRDmsHiB*. 
due  so  long  ago  as  3rd  October,  1877,  and  which  were  drawn  by  ^^beMeen  Tawn^ 
the  defender,  Sylvester  Davidson,  accepted  by  George  Davidson    »•  Davi^n. 
(who  became  bankrupt),  and  had  been  discounted  by  the  Bank.     Aprii8,  isss. 
The  defender  pleads  no  notice  of  dishonour ;  and  the  question  to        sheriff 
be  determined  is  whether  the  letters  which  passed  between  the  ®^'"*^*  smith. 
piirties  at  the  time  amount  to  a  waiver  of  notice.     It  appears  that, 
on  2nd  October,  the  acceptor,   George  Davidson,   wrote   to  the 
defender — "  The  bills  become  due  to-morrow,  and  I  am  not  pre- 
"  pared  for  them.     ...     If  not  inclined  to  draw  afresh  at  one 
"  montli,  kindly  ask  the  Bank  to  retain  the  bills  for  ten  days,  by 
"  which  time  money  must  be  coming  in."     The  defender  at  once 
complied  with  this  request,  and  wrote  to  the  Bank  to  grant  ten 
days'  delay.     No  notice  w  as  therefore  sent  by  the  Bank  of  the  dis- 
honour of  the  biUs  on  3rd  October,  and  the  day  before  the  ten  days 
expired — which  was  Saturday,  the  13th  October — Mr.  Park,  the 
Bank  agent,  and  Mr.  Fairweather,  the  defender's  traveller,  had  a 
meeting  in  Fraserburgh,  of  which  Mr.  Fairweather,  in  a  letter 
written  at  the  time,  and  which  seems  to  me  to  be  admissible  for 
the  reasons   after  stated,     gives  the  following  account : — "  The 
"  writer  saw  you  in  Fraserburgh  on  Friday,  the  12th  October, 
'M)eing  the  day  after  George  Davidson's   sale,     .     .     .     and  I 
"  asked  you  to  retain  the  bills  till  the  beginning  of  the  week,  and 
"  he  would  then  meet  them,  adding  that  I  thought  he  was  a  well- 
"  intended  fellow,  though  tight  for   cash."     Upon   these  facts  I 
hold  it  proved  (1)  that   the  defender  dispensed  with  immediate 
notice  of  dishonour  when  the  bills    fell    due;  (2)    that    on  the 
expiry  of  the  ten  days  asked,  he  received  sufficient  notice  from  the 
Bsiik,  as  the  holder  of  the  bills,  that  they  were  still  unpaid;  and 
(3)  that  at  this  date,  therefore,  all  the  requirements  of  the  law 
had  been  duly  complied  with  to  enable  them  to  proceed  against 
the  drawer. 

By  the  Bills  of  Exchange  Act,  1882,  it  is  provided  (sec.  49) 
that  "  where  notice  of  dishonour  is  required  to  be  given  to  any 
"  person,  it  may  be  given  either  to  the  party  himself,  or  to  his 
"  agent  in  that  behalf."  The  defender  has  deponed,  under  the 
reference  to  his  oath,  that  Mr.  Fairweather  had  charge  of  the 
Fraserburgh  business,  and  was  in  the  practice  of  drawing 
bills,  and  of  attending  generally  to  the  cash  details  of  the 
business.  He  was,  therefore,  the  proper  person  to  send  for,  to  see 
what  was  to  be  done  with  the  bills  in  question,  and  it  appears  from 
Mr.  Park,  the  Bank  agent's  letters,  that,  but  for  the  above  meeting, 
he  would  have  given  notice,  but  after  what  passed  he  thought  it 
was  needless.  I  am  not  surprised  at  his  coming  to  this  conclusion. 
It  consists  with  the  view  taken  by  the  Court  of  Common  Pleas,  in 
Coomb  V.  Thomson^  L.J.,  18  C.P.,  125,  where  the  dictum  was 
approved,  "  Knowledge  of  the  dishonour  obtained  from  a  communi- 
''  cation  by  the  holder  of  the  bill  amounts  to  notice."  It  was 
impossible  to  read  Mr.  Fairweather's  account  of  the  conference 
without  seeing  that,  at  the  above  interview,  he  must  have  been 
notified  by  the  Bank  that  the  bills  then  in  their  hands  were  past 
due  and  unpaid,  and  he  would  have  to  meet  them,  failing  the 
acceptor.  The  question  remains,  Was  any  further  notice  necessary? 
I  think  the  parties  were  now  outside  the  ordinary  mercantile  rules 
with  respect  to  these  two  bills,  and  that  any  further  obligation  of 
the  Bank  was  that  of  an  agent  acting  for  behoof  of  the  drawer,  and 
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ABIBDKJE58H1RE.  ^t  hls  TequGst.  Ill  this  capacity,  their  instructions  were  to  give 
andCouESyBTnk  *  ^^^^^^  indulgence  to  the  acceptor,  but  not  beyond  the  early  part 
0.  DavidwD.  of  the  following  week.  I  think  also  that  it  is  fair  to  the  defender 
April  8, 1885.  to  hold,  although  the  point  is  not  free  from  difficulty,  (see  North 
Sheriff  _  Staffordshire  Land  and  Discount  Company  v.  Hythi^s,  2  F.  and  F. 
513),  that  he  was  entitled  to  assume  that,  upon  the  lapse  of  some 
such  short  interval  aa  was  indicated,  if  the  bills  were  not  met,  he 
would  be  infonned  of  the  fact  without  undue  delay.  He  could  not 
well  expect  to  receive  any  further  communication  for  about  a  week 
at  least,  which  would  be  the  20th  October.  In  point  of  fact,  no 
notice  was  sent  till  the  2nd  November.  In  the  circumstances,  I 
cannot  say  that  this  delay  waa  excessive.  The  defender  already 
knew  exactly  how  he  stood  with  respect  to  these  bills ;  he  knew 
that  the  acceptor  was  "  tight  for  cash;"  and,  while  his  own  case  as 
the  drawer  could  not  be  made  worse  by  delay,  the  only  chance  of 
saving  himself  was  by  giving  the  acceptor  time.  On  the  other 
hand,  it  was  all  one  to  the  Bank  which  of  them  paid  the  bills,  for 
by  their  prior  action  they  could  make  good  their  claim  against 
both.  The  Bank  could  only  lose  their  right  by  negligence  in 
carrying  out  the  defender's  instructions,  leading  to  loss,  of  which 
we  have  no  evidence.  I  think,  on  the  contrary,  that  in  all  the 
circumstances  the  Bank  were  justified  in  thinking  that  they  were 
only  carrying  out  what  was  expected  of  them.  For  these  reaaons, 
I  am  unable  to  agree  with  the  view  which  has  been  taken  by  the 
Sheriff-Substitute  of  this  novel  and  very  curious  question.  If 
action  had  been  taken  on  the  2nd  November,  1877,  I  do  not  think 
that,  after  what  had  passed,  the  defender,  who  had  discounted  the 
bills,  could  justly  have  refused  payment  of  them  to  the  Bank. 
Nor  do  I  find  any  substantial  difference  between  the  present  case 
and  the  case  of  Campbell  v.  Patten^  referred  to  by  the  Sheriff- 
Substitute,  which,  so  far  as  it  goes,  is  in  favour  of  the  Bank's  right 
to  recover. 

How  they  have  come  to  be  so  long  in  the  Bank's  hands  without 
any  steps  being  taken  to  recover  payment  was  not  explained ;  but 
the  only  effect  of  the  delay  is  to  make  the  defender  their  only  witness 
to  prove  the  constitution  and  subsistence  of  the  debt.  It  was 
contended  that  the  oath  was  negative  on  several  groimds,  some  of 
them  raising  questions  not  free  from  difficulty.  In  substance,  the 
defender  when  under  examination  was  asked  and  deponed  as 
follows  : — Is  the  bill  yours  ?  Yes.  Has  it  been  paid  ?  No.  Has 
the  acceptor  paid?  Yes.  Then  how  do  you  know?  I  infer  it. 
From  what  ?  Because  the  bills  were  not  returned  to  me  at  the 
time.  It  is  well  settled  that  a  deposition  emitted  on  a  reference  to 
oath  is  not  to  be  weighed  in  the  judicial  balance  like  other  testi- 
mony. The  witness  may  not  agree  with  himself,  or  with  some 
document  which  he  admits  is  genuine,  and  in  such  a  case  the 
falsehood  being  proved  by  the  oath  itself,  will  not  prevail.  But 
then  he  is  the  only  witness,  and  any  question  of  probability  or 
improbability  is  out  of  place.  The  one  question  for  the  Court  is, 
quid  juratum  est  ?  When,  however,  he  makes  a  statement  as  an 
inference  of  fact  from  a  particular  document  which  he  admits  to 
be  genuine,  and  which  is  made  part  of  the  oath,  the  document  may 
be  examined,  and  should  it  be  found  to  contain  no  sufficient 
warrant  for  the  inference  made,  that  part  of  the  deposition  will  be 
rejected.  This  appears  from  Cooper  v.  Hamilton^  2  W.  and  S.,  and 
the  cases  of  that  class.     I  apply  the  same  rule  when  the  inference 
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is  drawn  from  a  fact.     That  the  bills  were  not  returned  to  the  aberdrmshib*. 
defender  is  not  of  itself  sufficient  to  prove  that  the  acceptor  had  ^d*count7B«nk 
paid  them.     It  is  plain,  indeed,  from  his  letters  that  he  believed     »•  baviawn. 
they  were  not  paid ;  and  when  the  claim  of  the  Bank  was  intimated,     aphi  8,  isss. 
the  only  ground  on  which  it  was  resisted  was  that  he  had  been        siieriff 
discharged  by  the  failure  to  notify  the  dishonour.     The  defender  ^^'"*"  smith. 
also    depones   that,   on    2nd    November,    he    received    from   the 
Bank  the  letter  of  that  date  claiming  pajTnent  of  the  bills,    the 
same  being  then  a  month  past  due  and  unpaid  by  the  acceptor; 
and  the  letter  No.  15  of   process,  above  referred  to,  was  sent  in 
reply.     Although  it  is  signed  by  Fairweather,  it  was  sent  with  the 
defender's  approval,  and  he  had  previously  learned  the  facts  stated 
therein.     I  think,  with  these  admissions,  the  pursuers  have  been 
able  to  prove,  by  the  oath  of  the  defender,  both  the  fact  of  the 
notice  given  on  the  12th  of  October,  as  well  as  the  payment  of  the 
bills  by  either  acceptor  or  drawer.     I    have   accordingly  felt   it 
my  duty  to  give  judgment  for  the  pursuers.  J.  G.  S. 

For  pursuers  —  Mr.  C.    Ruxton,    Aberdeen.      For   defender — Bir.   O. 
Pbobseb,  Aberdeen. 


Mrs.  Garrow  or  Blair,  Pursuer;  The  Aberdeen  Town    No.  104. 
Council  and  George  Robertson,  Defenders,  abmdmhbhiri. 

Damages — Policeman — Tovm  CowiciL — Held  that  the  Towti  toi»ti  council,  *c 
Council  not  being  the  employers  of  the  police  force  are 
not  liable  for  their  acts. 

In  this  case   Mrs.  Jane  Garrow  or  Blair  and  husband 

sued  the  Lord  Provost,  Magistrates,  and  Town  Council  of 

Aberdeen,  and  George  Robertson,  one  of  the  police  force  for 

the  city,  for  £100  damages,  in  consequence  of  the  defender 

Robertson  having  slandered  and  assaulted  the  pursuer.  The 
defenders,  the  Towii  Council,  denied  liability,  in  respect 
that  the  constables  in  Aberdeen  are  not  their  servants,  but 
are  appointed  by  the  superintendent  of  police,  in  terms  of 
the  Aberdeen  rolice  and  Waterworks  Act,  1862,  section 
113.  The  pursuer,  on  the  other  hand,  maintained  that  they 
were  answerable  for  the  conduct  and  proceedings  of  their 
oflicers  in  the  discharge  of  their  duty.  The  Sheriff-Substitute 
(Dove  Wilson)  pronounced  the  following  Interlocutor : — 

Aberdeen,  16fA  March,  1885. — Having  resumed  consideration  March  ig.  1886. 
of  the   cause,  allows  to  the  pursuer  a  proof  of  her  averments    sheriff  Don 
against  the  defender,  George  Robertson,  and  to  him  a  conjunct  *"^^' 

probation,  <fec. ;  assoilzies  the  defenders,  the  Town  Council,  from 
the  conclusions  of  the  action  :  Finds  them  entitled  to  expenses, 
&c.,  J.  Dove  Wilson. 

iTof^. — I  do  not  think  the  claim  against  the  Town  Council  is 
relevant.  The  action  against  them  cannot  be  maintained  upon  the 
ground  that  the  relation  of  master  and  servant  subsists  between 
the  Town  Coimcil  and  the  other  defender,  Robertson.  It  does  not 
subsist.  The  Town  Council  neither  appoint,  nor  dismiss,  nor 
give  orders  to  the  police — all  these  powers  being  by  statute  in 
the  hands  of  their  superintendent.  A  large  selection  from  the 
various  definitions  of  what  constitutes  the  relationship  of  master 
fmd  servant  found  in  the  authorities  is  given  in  a  note  to  the 
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abbrdmkshiek.  second  chapter  of  Mr.  John  Maccloueirs  work,  but  it  is  needless  to 
Blair  t  Aberdeen  tfo  over  them  in  detail,  because  it  is  obvious  that  a  man  who 

Town  Council  &c.  "  ' 

—  '     cannot  appoint  or  dismiss,  or  personally  order  another,  is  not  his 

March  16, 1886.  ^         ^^  >  r  / 

—  master. 

%1w?r^        In  the  case  of  Mitchell  v.  Stuart,  1838,  16  S.  409,  the  relevancy 
of  a  similar  claim  was  sustained  in  tlie  Court  of  Session,  upon  the 
grounds  that  the  policeman,  though  not  the  servant  of  the  Town 
Council,  was  the  servant  of  its  establishment,  and  that  it  was  right 
that  the  local  rates  should  be  held  liable  for  the  errors  of  those 
employed  by  the  local  authorities  in  the  administration  of  justice. 
The  decision  of  the  Court  of  Session  was  reversed  in  the  House  of 
Lords  (1  Rob.  Apj).  162),  upon  a  ground  not  touched  by  those  here 
mentioned,  but  at  the  same  time  Jjord  Cottenham  intimated  his 
dissent   from   them,    and    thev   cannot    therefore   be    taken    as 
authoritative.     The  notion  of  there  being   any  liability  by  the 
heads  of  an  establishment  for  the  subordinate  members  where  the 
personal  relationship  of  master  and  servant  does  not  sulysist  is 
inconsistent  with  modem  views,  and  in  particular  with  the  well- 
known  case  that  the  heads  escape  responsibility  by  handing  over 
the  management  of  the  subordinates  to  an  independent  contractor. 
The  proposition  about  the  local  rates  being  liable  would  liave  a 
wide  application  if  it  were  sound,   but  there  is  a  lack  of  any 
sufficient   authority   for    it.       In   the    case    of    public    officials 
employed  by  Government,  it  has  long  been  settled  that  there  is 
no  rule  making  the  Government  funds  liable  for  their  ^Tongous 
acts  \   and  were   any  different  rule  applicable   to    those    public 
officials  who  are  appointed  or  paid  by  local  authorities,  there  could 
not  but  have  been  abundant  evidence  of  it  in  the  Ix^oks. 

The  case  would  have  raised  a  much  more  difficult  question  had 
the  relationship  of  master  and  servant  subsisted  between  the 
Town  Council  and  the  other  defender,  which  it  would  have  done 
had  the  power  of  rating  and  the  powers  of  appointing,  dismissing, 
and  ordering  been  vested  in  the  same  authority.  It  cannot,  1 
think,  be  taken  as  by  any  means  clear  that  the  rules  which  have 
been  applied  to  the  case  of  trustees  in  charge  of  harlx)ur8  and 
roads  are  applicable  to  all  local  authorities  which  may  be 
obliged  to  employ  sers^ants,  whatever  may  be  the  character  of 
their  duties.  J.  D.  W. 

The  pursuer  having  appealed  to  the  Sheriff-Principal 
(Guthrie  Smith),  the  following  Interlocutor  was  pi-o- 
nounced : — 

April  10,  i88.->.        Aberdeen,     \Oth    April,    1885. — The    Sheriff    ha^'ing    heard 

siieriff        parties'  procurators  on  the  pursuer's  appeal  against  the  Interlocutor 

GuTHRiB  SMITH.  Qf    26th   March    last,    and    considered    the    record    and   whole 

process,  for  the  reasons  stated  by  the  Sheriff-Substitute  dismisses 

the   appeal,    affirms    the     interlocutor    appealed    against,    with 

additional  expenses,  and  decerns.  J.  Guthrik  Smith. 

For  pursuer — Mr.  Peteb  Clark,  Aberdeen.  For  defenders,  the  Town 
Council — Mr.  C.  RuxTON,  Aberdeen.  For  defender  Robortoon — Mr.  A. 
Duff  us,  Aberdeen. 
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Watt  axd  Others,  PurfiUA'rs;  Mackie's  Trustee,         No.  105. 

Defender.  aberdmkshire. 

Bankruptcy — Hanking — Farm-Se^^vant^s    Wages. — A    fanner  Mackies  Tru8t«e, 
who,  because  of  being  insolvent,  was  unable  to  pay  wages 
at  Wliitsunday,  w^as  sequestrated  under  the  Bankruptcy 
Acts  soon  after  the  term.  Held  that  the  farm-servants  had 
a  preference  for  their  wages  falling  due  at  Whitsunday. 

These  were  appeals  at  the  instance  of  Alexander  Watt, 

Newfield,  Peterhead ;  William  Robertson,  St.  Fergas ;  John 

Philip,  Kininmonth ;  and  Robert  Phillips,  Kirkton,  all  farm- 

ser\'ants,  against  the  deliverance  of  the  trustee  on  claims 

lodged  by  them  in  the  sequestration  of  Alexander  Mackie, 

farmer,  South  Crimondgarth,  Crimond.     They  claimed  £12 

19s.  7d.,  £5  19s.  7d.,  £4  4s.  lOd.,  and  £7  »5s.  4d.  respectively, 

as  wages  due  to  them  by  the  bankrupt  for  the  half-year 

from  Martinmas,  1883,  to  Whitsunday,  1884,  and  that  they 

wei-e  entitled  to  a  preferable  ranking  for  that  amount.  The 
trustee  rejected  the  claims  for  a  prefei*able  ranking,  in 
i-espect  the  period  of  service  for  which  the  wages  were 
claimed  was  not  the  "  term  current "  at  the  date  of  the 
bankrupt's  sequestration.  It  was  urged  for  the  appellants 
that  their  services  having  provided  the  fund  or  estate  for 
behoof  of  the  creditors,  such  claims  were  entitled  to  a 
preferable  ranking,  and  that  "term  current"  means  the 
season  or  year  during  which  the  subject  is  created.  The 
trustee  contended  that  the  "  term  current "  meant  the  half- 
year  running  at  the  date  of  sequestration,  and  that  the 
claimants  having  left  the  bankrupt's  service  at  Whitsunday 
previous  to  the  sequestration,  their  claim  was  not  a  prefer- 
able one.  The  Sheriff-Substitute  (Dove  Wilson)  pro- 
nounced the  following  judgment,  against  which  no  appeal 
was  taken : — 

Aberdeen,   15fA  Aprils   1885. — Having  considered  the  cause:    April  is.  isss. 
Recalls  the  trustee's  deliverance  complained  of,  and  remits  to  him    sheriffDovi 
to  nink  the  claimant  preferably :  Finds  the  claimant  entitled  to       wiwos. 
expenses,  and  mixiifieB  the  same  to  J&l  lis.  6d.,  and  decerns  against 
the  respondent  for  that  sum.  J.  Dove  Wilson. 

Note. — The  appellant  was  a  farm-servant  on  the  bankrupt's  farm 
from  Martinmas,  1883,  to  Whitsunday,  1884.  When  the  term  came 
his  wages  were  not  paid.  He  raised  a  summons  for  them  without 
delay,  and  other  creditors  at  the  same  time  pressing  the 
banknipt,  a  petition  for  sequestration  was  presented  on  11th  Jime, 
and  the  bankrupt's  estates  sequestrated  under  the  Bankruptcy 
Acts.  The  appellant  then  claimed  a  preferable  ranking  for  his 
wages,  which  the  trustee  has  rejected,  upon  the  ground  that  the 
period  of  service  for  which  they  were  claimed  was  not  the  term 
current  at  the  date  of  the  sequestration. 

The  preference  given  to  farm-servants  over  the  ordinary 
creditors  of  a  bankrupt  tenant  rests  upon  a  decision  of  the  Court 
of  Session  pronounced  in  1779,  which  settles  that  the  wages  "for 
"  the  term  current  at  the  bankruptcy  "  are  to  be  considered  as 
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ABi»DMK8HiEi.  privileged  dcbts.     (Melvil  v.  Barclay,  23rd  January,  1779,  M, 
MaSSe^B  ifes^tee.  11>853.)     This  decisioii  was  considered  of  so  much  importance  as 
A  riiTTisss    s^^^li^e  ^^^  practice   that   the  exact  terms  of  the  report   were 
— ^      '    adjusted  by  the  Court,  and    entered    upon   their  l)ook8.      The 
witso!*.       trustee  has  assumed  that  the  word  *'  bankruptcy  "  then  used  by 
the  Court  of  Session  is  equivalent  to  the  word  "  sequestration  "  as 
now  used  by  us.     The  words,  however,  then  signified   different 
things.     The  first  Sequestration  Act  was  passed   in   1772,   and 
although  in  the  subsequent  usage  of  more  than  a  century,  and  in 
the    endeavoiu'    to    make    language     more    precise,    the    word 
"sequestration"  and  the  word   "bankruptcy"  have  come  to  be 
nearly  equivalent,  they  were  by  no  means  equivalent  at  the  outset. 
A  sequestration  presupposed  the  debtor's  bankruptcy  as  a  thing 
necessarily  existing  at  its  date,  and  which  might  have  subsisted 
for    some   time   previously.       "The    term    *  bankruptcy,'"    says 
Professor    George    Joseph    Bell,    "has    been    used    in    a   sense 
"  extremely  vague,  not  only  in  common  speech,  but  by  writers  on 
"law,  even  by  the    Legislature."      (2    Com.,  7th  ed.,  p.    152.) 
Sometimes  it  is  used  as  equivalent  to  mere  insolvency.     When 
Erskine  wrote,  which  was  probably  about  1760,  he  used  the  word 
as    equivalent    to    insolvency,    coupled     with     a     stoppage    of 
payments    (Inst,    ii.,    12,    59.)      For   long    the    term    "notour 
"bankruptcy"  has  designated  a   state   of  notorious  insolvency, 
indicated  by  the  concurrence  of  insolvency  with  certain  public 
acts  of  diligence.     But  this  was  not  the  term  used  by  the  Court 
of  Session  in  1779,  and  it  is  impossible  that  at  that  date  the  word 
"bankruptcy"  could  have  come  to  be  identified  with  that  last 
stage   of  it   where   the   estates   are   taken   out   of  the  debtors 
administration.     If  the  Court  of  Session  had  meant  "sequestra- 
"  tion  "  they  would  have  used  that  word.     Probably  they  used  the 
vaguer  word  intentionally.    To  have  used  the  word  "sequestration," 
without  any  qualification,  would  often  have  defeated  the  rule  they 
were  laying  down.     For  example,  the  non-payment  of  wages  at  a 
tenn  might  be  the  immediate  cause  of  the  sequestration,  and  yet, 
as  the  term  would  have  to  expire  before  the  diligence  could  lie 
used,  there  could  be  no  preference.    The  Court,  of  Session  could 
never  have  meant  that   the   preference  was  to   be  lost  by  the 
sequestration  happening  the  day  after  the  term.    1  think  the  Court 
of  Session  used  the  word  "bankruptcy"  in  the  sense  in  which 
Erskine  used  it,  and  that  in  the  present  question  it  is  the  time  of 
suspending  payments,  and  not  the  actual  time  of  sequestration, 
which  is  material.     There  is  no  fear  of  this  interpretation  doing 
harm,  because  it  is  limited  by  the  rule  that  there  can  be  no  claim 
for  arrears.     If  a  creditor  for  wages  does  not  prosecute  his  claim 
at  once,  and  allows  his  debtor  credit  beyond  the  usual  time,  he 
certainly  forfeits  his  preference.     In  such  a  caae  there  would  be 
consent  on  his  part  to  the  debt  being  treated  as  one  of  an  ordinary 
character. 

The  reasons  which  induced  the  Court  of  Session  to  give  a 
preference  to  farm-servants'  wages  apply  in  full  force  in  the 
present  case.  The  wages  claimed  are  those  due  at  the  Whitsunday 
term,  and  the  claimant  w^ould  therefore  be  largely  occupied  in 
laying  down  the  crop  which  the  creditors  will  reap.       J.  D.  W. 

For  Watt  and  Robertson— Mr.  J.  C.  Bennett,  Aberdeen.  For  Philip 
and  Phillips— Mr.  Oswald  Pbosseb,  Aberdeen.  For  trustee— Mr.  J.  D. 
Mackib,  Aberdeen. 


SHERIFF  COURT   REPORTS.  221 

The  Trustees  of  James  Barron,  Purauers;  Lieut.-Col.    No.  106. 

Hunter  of  Tillery,  Defemier.  abbrmmshieb. 

Agricultural    Holdings     Act  —  Appointnunt     of    Referee. —  Barron  p.*iiunt<?r. 
Circumstances  in  which  held  that  in  respect  of  the  land- 
lord's  failure  to  name  a  referee  to  act  along  with  the 
referee  named  on  behalf  of  the  tenant,  an  appointment 
fell  to  be  made  by  the  Sheriff. 

In  this  case,  at  the  instance  of  the  trustees  of  the  late 

James  Barron,  farmer.  Middle  Ardo,  Belhelvie,  and  others, 

as  outgoing  tenants  of  said  farm  of  Middle  Ai'do,  against 

Lieut.-Col.  Hunter  of  Tillery,  in  the  county  of  Aberdeen,  the 

pursuers  asked  the   Court,  in   terms  of  sub-section  6   of 

section  9  of  the  Agricultural  Holdings  Act  of  1883,  to  name 

a  referee  for  the  landlord  to  act  along  with  the   referee 

named  by  the  tenant,  the  former  (the   landlord)  having 

failed  within  the  seven  days  provided  by  the  Act  to  name 
a  referee.  The  defence  was  that  the  pursuers,  or  all  of 
them,  were  not  the  outgoing  tenants  of  the  farm  in  (|uestion, 
and  that  the  notice  of  claim  having  been  given  to  the 
defender  on  21st  January,  and  received  by  him  on  23rd,  the  - 
provision  of  the  7th  section  of  the  Act  had  not  been 
complied  with,  in  respect  said  notice  had  not  been  given 
four  months  before  the  detemiination  of  the  tenancy,  which 
in  this  case  was  Whitsunday,  or  loth  May.  The  pursuers 
maintained  that  the  term  was  26th  May.  The  Sheriff- 
Substitute  (Brown)  pronounced  the  following  Inter- 
locutor : — 

Abeedbkn,  ^th  May,  1885.  —  Having  considered  the  cause  :  May  4.  isss. 
Finds  that  the  pursuers  having  given  the  defender  notice  of  an  sheriff  browst. 
intention  to  make  a  claim  for  compensation  for  improvements,  and 
having,  in  terms  of  the  provisions  of  the  Act  in  qiiestion, 
appointed  and  intimated  to  the  defender  tlie  appointment  of 
George  Mitchell,  farmer,  St.  John's  Wells,  Fyvie,  as  referee ;  and 
required  the  defender,  in  terms  of  the  said  Act,  to  appoint 
another  referee  to  act  along  with  the  said  George  Mitchell  in  a 
reference  between  the  pursuers  and  defender  as  to  pursuers'  said 
claim  for  compensation  for  improvements,  and  the  defender  having 
failed  to  make  any  such  appointment,  the  pursuers  are  entitled  to 
obtain  the  appointment  of  a  joint  referee  as  craved ;  therefore 
appoints  George  J.  Walker,  land  surveyor  and  valuator  in 
Aberdeen,  to  act  as  referee  along  with  the  said  George  Mitchell  in 
said  reference :  Finds  that  no  expenses  are  due  to  or  by  either 
party,  and  decerns.  W.  A.  Brown. 

Note. — So  far  as  I  know,  this  is  the  first  time  the  question  sub- 
mitted for  judgment  has  been  raised,  and,  difficult  enough  in  itself, 
it  presents  the  added  difficulty  incident  to  the  construction  of  a 
new  statute. 

The  representatives  of  a  deceased  tenant  have  given  notice  to 
the  landlord  of  an  intended  claim  under  the  Agricultural  Holdings 
(Scotland)  Act,  1883,  and  have,  in  terms  of  the  provisions  of 
the  Act,  appointed  and  intimated  to  the  landlord  the  appoint- 
ment of  a  certain  person  to  act  as  referee  on  their  behalf  in 
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abkbdrbsshirr.  settling  a  claim  for  compensation  for  improvements.    The  landlord 
BaiTon*r*Huntir'^^*'^  failed,  after  seven  days'  notice,  to  appoint  a  referee,  and  the 
—        '  present  application  to  the  Court  is  accordingly  brought  under  suh- 
.— ^  section  6  of  section  9,  which  provides  that  in  these  circumstances 

"  the  Sheriff  shall  within  fourteen  days  apj)oint  a  competent  and 
"  impartial  person  to  be  a  referee."  The  action  has  been  brought, 
and  1  think  properly  so,  under  the  Act  of  1876,  the  pn^edure  in 
it  having  been  accelerated  as  a  case  re{iuiring  special  despiateh, 
ai)d  a  record  has  l)een  made  up  and  closed  in  the  usual  way. 
Several  objections  are  stated  by  the  landlord  to  the  prayer  of  the 
petition  being  granted,  but  the  leading  objections  are  two,  viz., 
one,  necessarily  involving  matter  of  fact,  that  the  pursuers  are 
not  the  outgoing  tenants,  and  therefore  do  not  possess  a  title  to 
make  the  application;  and  another  that  the  parties  are  outwiththe 
statute  entirely  in  respect  that,  wheretis  section  7  of  the  Act  provides 
that  a  tenant  shall  not  bo  entitled  to  compensation  unless  four 
months  at  least  before  the  determination  of  the  tenancy — which 
is  here  said  to  be  the  term  of  Whitsundav,  i.e..  15th  Mav — he 
gives  notice  of  his  claim,  such  notice  was  not  given  until  2l8t 
January  last,  which  does  not  qualify  the  j^eriod  prescribed  by  the 
statute.  It  is  contended  by  the  pursuers,  on  the  other  hand,  that 
the  duty  of  the  Sheriff  \uider  the  Act  in  regard  to  such  an 
appointment  is  purely  ministerial,  and  that  he  has  no  discretion 
when  called  upon  to  make  it.  The  conclusion  at  which  I  have 
arrived  is  that  the  true  result  lies  somewhere  in  the  middle  of  the 
respective  pletis  of  parties.  The  circumstance  alone  that  the 
petition  concludes  for  expenses  against  the  landlord  would  entitle 
him  to  be  heard ;  but  I  think  that  is  plain  otherwise  on  quite 
obvious  considerations,  as,  for  example,  the  possibility  of  its 
proving  that  there  had  been  no  failure  on  the  part  of  the  landlord 
to  appoint  a  referee,  or  that  there  were  manifest  grounds  for 
refusing  the  application.  But,  on  the  other  hand,  I  cannot  hold  it 
to  have  been  the  intention  of  the  statute  that  the  Sheriff  is  within 
fourteen  days  to  make  up  a  record  and  resolve  every  issue  of  fact 
and  law  that  is  pertinent  to  the  question  of  making  such  an 
appointment.  In  most  cases,  it  may  Ixj  assumed,  that  would  he 
impmcticable ;  and  accordingly  the  ccmclusion  at  which  I  have 
arrived  is  that,  although  a  party  making  such  an  application  is  not 
entitled  to  have  it  granted  if  he  is  clearly  outwith  the  statute, — if, 
for  example,  the  notice  of  the  claim  for  compensation  were  made 
only  a  few  days  before  the  determination  of  the  tenancy, — ^the 
appointment  should  be  made  if  it  appears  to  the  Sheriff  that  a 
prima  facie  case  has  been  made  out  for  it.  I  think  it  would  l»e 
clearly  unjustifiable  by  making  the  appointment  to  incur  the 
expense  of  proceedings  before  the  referee  if  a  case  stood  for  judg- 
ment now  as  plainly  as  it  might  do  on  an  appeal  to  the  Sheriff 
from  the  referee's  award.  But  I  am  not  satisfied  that  the  pleas  of 
parties  are  in  that  position  in  this  ciise,  or  that  it  is  possible 
under  this  casual  application  to  bring  together  all  the 
considerations,  whether  of  fact  or  law,  that  mav  be  necessarv  for 
their  proper  determination.  The  question  of  title  is  in  dispute, 
although  it  would  rather  seem,  from  what  passed  at  the  debate, 
that  the  real  objection  is  that  the  pursiiers  have  overloaded  the 
instance. 

On  the  merits,  a  difficult  question  arises,  viz.,  What  is  the 
meaning  of  the  expression  in  the  statute,  "  the  determination  of 
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"the  tenancy"?     The  lease  founded  on  expires  at  Whitsunday,  ABRHDBMgHiRK. 

aud  the  contention  of  the  landlord  is  that  that  must  be  taken  to  Jj^fJ/'/iiXr 

mean  the  legal  and  not  the  conventional  temi  of  entering  and     jj^^jggg 

removing,  or  in  other  words  the  15th,  and  not  the  26th  of  May.  gj^  ^^^^^j, 

That  is  based  on  the  tcmis  of  the  old  Scots  Acts  of  July  22,  1690, 

aud  June  12,  1693,  and  there  is  no  doubt  that  something  akin 

at  least  to  this  principle   was  decided    in    a   case    (Walker    v. 

Cknriei,  May  17,  1876)  which  went  from  this  county  to  the  Court 

of  Session,  where  it  was  held  that  a  tenant  bound  by  his  lease  to 

pay  rent  at  Martinmas  and  AVhitsunday  wjxs  not  entitled  to  lead 

evidence  that,  by  the  custom  of  the  county  and  the  understanding 

of  parties,  the  terms  mentioned  meant  Martinmas  and  Whitsunday 

old  style.     But  the  Agricultural  Holdings  Act  does  not  set  forth 

these  terms  or  regulate  the  effluxion  of  time  referred  to  in  the 

interpretation  clause  l>y  their  incidence;  and  the  argument  for  the 

tenant  is  that  the  expression  "  determination  of  tenancy  "  is  used 

ill  section  7  in  a  popular  sense,  especially  when  taken  in  connection 

>nth  the  language  of  section  1,  and  therefore  that  the  de  facto 

quitting  of  the  holding,  admittedly  the  26th  of  May,  is  at  leiujt 

vithin  the  purview  of  the  statute.    Constniing  a  remedial  measure 

such  as  this  is,  I  am  not  prepared  to  hold  that  the  tenant  has  not 

made  out  a  prima  facie  case,  and  according  to  the  view  I  take  of 

the  reasonable  operation  of  the  Act  I  make  the  appointment.    The 

novelty  of  the  proceedings  and  the  grounds  on  which  the  case  has 

been  disposed  of  I  think  plainly  indicate  the  propriety  of  there 

being  no  order  as  to  costs  on  either  side.  W.  A.  B. 

A  suspension  of  this  decree  has  been  raised  in  the  Court 

of  Session. 

For  purauere— Mr.   W.    R.    Rbid,  Aberdeen.     For  defender— Messrs. 
Reid  k  WiLSONE,  Aberdeen. 
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Inspector  of  Kemback,  Pursuer;  Inspectors  of  No.  107. 

KiLCONQUHAR  AND   MONIMAIL,  Defenders,  FiFMHiBB. 

Poor — Hesidential  Settlement. — Question^    whether   a   widow     K2iS»?kr. 
could  lose  the  residential  settlement  belonging  to  her  KiVconquharami 
husband  at  the  time  of  his  death,  not  only  for  herself,      Monimaii. 
but  also  for  her  children,  to  the  effect  of  making  the 
parish   of  their   motlier's   settlement    liable    for    their 
maintenance  after  her  death.     Held  that  the  parish  of 
the  mother's   birth   is   liable   for    maintenance   of  the 
children. 

The  deceased  David  Christie  had  at  his  death  a  resi- 
dential settlement  in  the  parish  of  Kileonquhar,  where  his 
two  children,  Jane  and  Robert  Christie,  were  l)om.  After 
his  death,  which  occurred  on  11th  November,  1876,  his 
widow  left  the  parish  along  with  her  children,  and  did  not 
again  return  prior  to  her  death,  which  occun^ed  on  23rd 
July,  1882.     In  January,  1882,  she  applied  for  and  received 

parochial  relief,  and   liability   for  her   was   admitted   by 
Honimail,  as  her  birth  parish.     After  their  mother*s  death 
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FiFMHiM.     ^Y^Q  children  were  removed  to  Kemback,  and  became  charge- 

icISSSS!    ^^^^  ^  ^^^^  parish.     Kemback  claimed  relief  alternatively 

KnSSSilhrrSLd  against  Kilconquhar  as  the  parish  of  the  father's  residential 

Moniniaii.     settlement,  or  against  Monimail  as  the  parish  of  the  mother  s 

settlement.     The  Sheriff-Substitute  (Henderson)  decided 

against  Monimail  and  in  favour   of   Kilconquhar  by  the 

following  Interlocutor : — 

Feb.23^1885.  CuPAR,  23rc?  February,  1885.— The  SherifF-Subatitute  having 
Sheriff  heard  parties'  procurators,  and  considered  the  closed  record,  joint- 
minute  for  the  parties,  and  whole  process:  Fhids  in  fact  (1)  that 
the  deceased  David  Christie,  who  was  bom  in  the  parish  of  St. 
Andrews,  acquired  a  residential  settlement  in  the  parish  of 
Kilconquhar  prior  to  Martinmas,  1873,  when  he,  along  with  hia 
wife  and  two  children,  Jane  and  Robert  (who  had  l>een  bora  in 
the  parish  of  Kilconquhar  on  13th  February,  1871,  and  18th 
November,  1872,  respectively),  removed  to  the  parish  of  Markinch, 
where  he  resided  along  with  his  family  until  his  death,  on  11th 
November,  1876 ;  (2)  that  David  Christie's  wudow,  Isabella 
Dandie  or  Christie,  continued  to  reside  in  the  parish  of  Markinch 
with  her  two  children,  whom  she  supported  without  parochial 
relief,  until  Whitsunday,  1877,  when  she  removed  with  them  to 
the  parish  of  Kennoway,  where  she  and  they  resided  until  her 
death  on  23rd  July,  1882-83 ;  (3)  that  in  November,  1881,  Mrs. 
Christie  became  chargeable  as  a  pauper  along  with  her  two 
children  in  the  parish  of  Kennoway,  and  that  statutory  notice  of 
such  chargeability  w^as  given  by  the  Inspector  of  Poor  of  that 
parish  to  the  Inspector  of  Poor  of  the  parish  of  Monimail — the 
parish  of  birth  of  the  pauper  Mrs.  Christie ;  (4)  that  on  31st 
July,  1882,  after  the  death  of  Mrs.  Christie,  the  Inspector  of 
Monimail  admitted  liability  for  the  paupers  ;  (5)  that  immediately 
after  their  mother's  death  the  children  were  removed  by  their 
mother's  father  to  the  parish  of  Kemback,  w^here  they  became 
chargeable  on  2nd  August,  1882 ;  (6)  that  at  the  date  of  this 
chargeability  Jane  Christie  was  eleven  j^ears  old,  and  Robert 
Christie  was  nine  years  old — bpth  being  thus  in  pupillarity.  lu 
these  circumstances.  Finds  in  law  (1)  that  the  residential  settle- 
ment derived  by  the  pupils  from  their  father  at  his  death  in  the 
parish  of  Kilconquhar,  was  lost  to  them  by  the  combined  absences 
of  their  father  and  mother  from  that  parish  for  a  period  of 
upwards  of  four  years ;  and  (2)  that  the  pupils'  mother  not  having 
-acquired  a  residential  settlement  for  herself  and  them  after  her 
husband's  death,  the  parish  of  Monimail,  as  the  parish  of  her 
birth  settlement,  is  liable  for  the  maintenance  of  her  pupil 
children  :  Therefore  assoilzies  the  Inspector  of  Poor  of  Kilconquhar 
parish,  and  finds  the  Inspector  of  Kemback  liable  to  him  in 
expenses  :  Decerns  against  the  Inspector  of  Monimail  in  terms  of 
the  prayer  of  the  petition  directed  against  him,  and  finds  him 
liable  in  expenses  to  the  pursuer,  kc.      A.  Edward  Hendebsok. 

NoU, — The  question  whether  the  absence  of  a  father  from  the 
parish  of  his  residential  settlement  can  be  combined  with  that  of 
his  widow  after  his  death,  so  that  the  two  terms  of  absence 
together  can  have  the  effect  of  causing  the  widow  to  lose  the 
residential  settlement  derived  by  her  from  her  husband,  has  never, 
as  far  as  can  be  discovered,  been  made  the  subject  of  express 
decision  in  the  Court  of  Session.      The  analogous  case  of  the 
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absence  of  a  father  and  child  being  so  combined  ha8,  however,  been     Fifbbhim. 
decided  in  that  Court  {Allan  v.  ffigfjim,  December  23rd,  1864,     ^^,\f^iJj;' 
3  Macph.  309).     The  point  as  to  the  luisband  and  wife  has  been  ,, J"*****^  ^^  ^ 
considered,  however,   in  the  Sheriff  Court  of  Renfrewshire,  and      Montmaii. 
with  the  result   that  it   has   been   held,    both   by   the   Sheriff- 
Substitute  and  the  Sheriff,  that  their  absences  can  be  combined  so 
as  to  cause  the  loss  of  a  residential  settlement  ( Wallas  v.  Deas, 
November  16th,   1883,  xii.   Poor-Law  Magazine,   N.  S.,  p.  594.) 
The  reasoning  on  the  judgments  in  that  case,  particularly  in  that 
of  the  Sheriff  (Moncrieff),  seems  conclusive,  and  the  decision  is 
therefore  in  this  case  accepted  as  good  la\v.     That  being  so,  and  it 
having  l)een  decided  in  the  Court  of  Session  that  a  widow  with 
pupil  children  can  lose  a  residential  settlement  derived  from  her 
husband  for  the  pupils  as  well  as  herself  (Grant  v.  Beid  <£r  Miller, 
May  22nd,    1860,    22    D.    1110,    and    Carmichael   v.    Adwnson, 
February  28th,   1863,    1   Macph.   452),   it  seems  clear  that  the 
parish  of  Kilconquhar,  as  the  parish  of  residential  settlement  of 
the  father  in  this  case,  cannot  be  made  liable  for  the  maintenance 
of  the  pupils,  because,  if  the  absence  of  the  father  and  mother 
(after  she  became  a  widow)  be  combined,  a  period  of  upwards  of 
four  years  elapsed  after  leaving  that  parish  without  residence  on 
the  part  of  any  member  of  the  family  in  Kilconquhar. 

That  settlement  having  been  lost,  the  only  remaining  question  is 
whether  the  pupils  fall  back  upon  their  own  birth  settlement,  or 
take  the  settlement  of  their  mother.  The  whole  tendency  of  our 
law  seems  to  be  against  a  child  coming  iipon  its  birth  settlement 
while  still  in  pupillarity,  if  any  derivative  settlement  can  be  found 
for  it.  If  this  view  be  correct,  the  children  in  question,  having 
lost  all  connection  with  their  father,  must  fall  back  for  a  settle- 
ment upon  their  mother's  settlement  at  the  date  of  her  death. 
(Opinion  of  Lords  Benholme  and  Kinloch,  in  Carmichael  v. 
Adamson,  supra  cit)  That  settlement  was  her  birth  settlement  in 
MonimaiL  The  parish  of  Monimail  has  tlierefore  been  found 
liable.  A.  E.  H. 

An  appeal  was  taken  by  Monimail,  but  the  Sheriff- 
Principal  (Crichton)  adhered : — 

Edinburgh,  9th  April ,  1885. — The  Sheriff  having  heard  parties*  Apriu_i88s. 
procurators  on  the  appeals  for  Alexander  Macdonald,  Inspector  of 
Poor  of  the  parish  of  Monimail,  and  as  representing  the  Parochial 
Board  of  that  parish ;  and  for  Peter  Miller,  Inspector  of  Poor  of 
the  parish  of  Kemback,  and  as  representing  the  Parochial  Board 
of  that  parish ;  and  considered  the  record  and  whole  process : 
Adheres  to  the  findings  of  fact  contained  in  the  interlocutor  of  the 
Sheriff-Substitute  of  23rd  February,  1885,  and  also  to  the  findings 
in  law  contained  in  the  said  interlocutor ;  quoad  ultra  recalls  the 
said  interlocutor :  Assoilzies  the  defender  James  Lawson, 
Inspector  of  Poor  of  the  parish  of  Kilconquhar  :  Decerns  against 
the  defender,  the  said  Alexander  Macdonald,  in  terms  of  the 
prayer  of  the  petition  directed  against  him :  Finds  the  said 
-Uexander  Macdonald,  as  inspector  foresaid,  liable  to  the  pursuer, 
the  said  Peter  Keiller,  and  also  to  the  defender,  the  said  James 
Liwson,  in  the  expenses  incurred  by  them,  <fec. 

Jas.  Arthur  Crichton. 

A'bfe. — In  November,  1873,  David  Christie,  who  had  acquired  a 
residential  settlement  in  the  parish  of  Kilconqxihar,  removed  from 
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the   said   parish   with   his   wife   fiiid   children   to   the  paiish  of 
Markinch.      His    tw^o    children    were    l)om    in     the    parish   of 
Kilconquhar — Jane,  on  15th  February,  1871  ;  and  Robert,  ou  18th 
November,   1872.     David  Christie  resided  in   Markinch  till  his 
death,  on   11th  Novemlx)r,  1876.     His  wife,  Isabella  Dandie  or 
Christie,  who  was  bom  in  the  ptvrish  of  Monimail,  and  his  two 
children,  continued  to  reside  in  the  parish  of  Markinch  till  May, 
1877,  when  thev  removed  to  the  ptirish  of  Kennowav,  where  Mra. 
Christie  died  on  23rd  Julv,    1882.      In   November,   1881,  Mrs. 
Christie   became   chargeable   as    a    pauper,    and    the  parish  of 
Monimail,  as  the  parish  of  her  birth,  admitted  liability  for  her 
maintenance  in  respect  she  liiid  lost  the  residential  settlement 
in  the  parish  of  Kilconquhar  which  she  had  derived  from  her 
husband.       Immediatelv   after    Mrs.    Christie's    death,   on   23rd 
July,  1882,  her  children  were  removed  to  the  parish  of  Kemback, 
where   they   became    chargeable    on   2nd   August,    1882.      The 
question   to    be   decided,    and   which   was   very   fully   discussed 
before  the  Sheriff,  is.  Is  Kilconquhar,  the  parish  of  the  children's 
birth,  or  Monimail,  the  parish  of  their  mother's  birth,  liable  for 
their  maintenance?      Tlie  Sheriff  concurs  in  thinking  with  the 
Sheriff-Substitute  that  Monimail,  the  parish  of  their  mothers  birth, 
is  liable.     It  has  been  laid  down  that  pupil  children,  on  the  death 
of  their  father,  follow  in  future  the  settlement  of  their  mother, 
who,  to  that  effect,  becomes  the  head  of  the  house.    Lord  Deiis,  in 
one  of  the  cases  referred  to,  says  : — "  I  hold  it  to  be  quite  fixed 
"  that  when  the  mother  after  the  father's  death   maintains  the 
"  family,  her  settlement,  of  whatever  kind,  and  however  accqiiired, 
"is   their  settlement."      The   opinions    of    Lords   Kinloch  and 
Bcnholme,  in  the  case  of  Carmichael  v.  Adamson^  are  to  the  same 
effect.  J.  A.  C. 

For  parish  of  Kemback  —  Mr.  Osborne,  Cupar.  For  parish  of 
Kilconqohar — Mr.  R.  W.  Rbmton,  Cupar.  For  parish  of  Monimail— 
W.  A.  k  J.  M.  Taylob,  Cupar. 


Thomas  Christie,  Purniier;  Henry  Muckersie, 

Defender. 

Sale — Siijc,  oj  Fat  Stock  by  Aucti<m — Warranty — Mercantile 
Law  Amendment  Act,  section  5. — Held,  where  a  stot  had 
been  consigned  to  a  sale  of  fat  stock,  and  was  found 
when  killed  to  be  unfit  for  human  food  from  tulxircolosis, 
that  such  disease  did  not  imply  that  at  the  time  of  the 
sale  the  defender  must  have  known  of  the  aninml's 
disetised  condition,  and  that  it  was  not  expressly  ».»ld 
for  a  specified  and  particular  purpose. 

This  was  an  action  raised  in  the  Sheriff  Court  at 
Dunfermline  by  Thomas  Christie,  butcher,  Dunfermline, 
against  Henry  Muckersie,  farmer,  Drumfin,  near  Dun- 
fermline, for  repayment  of  the  price  of  a  stot,  the  property 
of  the  defender,  purchased  by  the  pursuer  at  a  sale  of  fat 
stock  by  Messrs.  Macdonald  &  Fraser,  auctioneers, 
Dunfermline,  on  9th  December,  1884,  on  the  ground  that 
the  defender  knew  at  the  time  of  the  sale  that  the  animal 
was  unsound,  and  that  the  stot  was  expressly  sold  for  a 
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specilied  and  particular  purpose.  After  a  proof  the  Sheriff- 
Substitute  (Gillespie)  assoilzied  the  defender,  pronouncing 
the  following  Interlocutor : — 

DuNFERMLiXE,  lOth  March,  1885. — The  Sheriff-SuhBtituto 
having  heard  parties'  procurators,  and  considered  the  cause :  Finds 
in  fact,  that  the  stot  referred  to  in  the  record  was  the  property  of 
the  defender,  and  was  consigned  by  him  to  a  sale  of  fat  stock  by 
Messrs.  Macdonald  it  Eraser,  auctioneers,  I)unfennline,  on 
December  9th,  1884  ;  that  the  stot  was  purchtwed  by  the  pursuer 
at  the  said  sale  for  the  price  of  £18  12s.  6d. :  Finds  that  the 
animal  was  killed  the  same  day,  and  it  was  then  found  tliat  it  was 
affected  with  internal  tuberculosis,  and  unfit  for  human  food,  and 
the  carcase  was  destroyed  by  order  of  the  local  authority ;  that 
at  the  time  of  the  sale  the  defender  was  without  knowledge  that 
there  was  anything  wrong  with  the  stot ;  that  no  warranty  of 
({uality  was  given,  and  that  the  stot  was  not  expressly  sold  for  a 
sjK'cified  and  particular  purpose  :  Repels  the  pleas  in  law  for  the 
I)iin5iicr :  Sustains  the  third  plea  in  law  for  the  defender : 
-Vssoilzies  the  defender,  tmd  decerns :  Finds  him  entitled  to 
expenses.  David  Gillespie. 

Not^. — This  case  would  be  one  of  importance  if  there  could  be 
thought  any  difficulty  about  it.  But,  although  the  pursuer's  case 
wa.s  put  as  judiciously  and  forcibly  by  his  agent  iis  could  possibly 
he  done,  the  Sheriff-Substitute  is  clearly  of  opinion  that  the  defender 
must  be  assoilzied.  The  5th  section  of  the  Mercantile  Law  Amend- 
ment (Scotland)  Act,  1856,  provides — "  Where  goods  shall,  after  the 
"  passing  of  this  Act,  be  sold,  the  seller,  if  at  the  time  of  the  sale 
'•  he  was  without  knowledge  that  the  same  were  defective  or  of  bad 
'*  quality,  shall  not  be  held  to  have  warranted  their  (piality  or 
"  sutficiency ;  but  the  goods,  with  all  faults,  shall  be  at  the  risk  of  the 
"  purchaser,  imless  the  seller  shall  have  given  an  express  warranty 
*'  of  the  quality  or  sufficiency  of  such  goods,  or  unless  the  goods  have 
"  l)een  expressly  sold  for  a  specified  and  particular  purpose,  in  which 
"case  the  seller  shall  be  considered,  without  such  warranty,  to 
'*  wamint  that  the  same  are  fit  for  such  purpose."  The  pursuer 
alleges  that  the  defender  was  aware  of  the  diseased  state  of  the 
animal,  and  is  consequently  not  entitled  to  the  protection  of  the 
statute.  As  to  this  question  of  fact,  the  Sheriff-Substitute  sees  no 
reason  whatever  to  distriLst  the  defender's  distinct  and  positive 
statement  that  to  the  best  of  his  belief  this  animal  was  all  right 
at  the  time  of  sale.  The  symptoms  of  the  disease  from  which  the 
animal  was  suffering  are  such  as  might  etusily  escape  a  pretty  close 
observer  who  was  not  a  veterinary  siu'geon,  and  a  man  who  has  a 
hundred  feeding  beasts,  like  the  defender,  however  careful  he  is, 
cimnot  be  expected  to  make  a  minute  observation  of  each  one.  It 
is  proved  that  the  beast  was  in  fair  condition  as  regards  flesh  ; 
there  was  no  falling-off  to  excite  notice.  There  wiis  nothing  the 
least  suspicious  about  the  defender  sending  the  beast  for  sale 
when  only  fairly  fat,  for  it  is  well  known  that  many  hcjUthy  beasts, 
•after  they  reach  a  certain  stage,  do  not  repay  their  keep  by 
corresponding  further  improvement,  and  the  experienced  cattle- 
feeder  naturally  selects  these  for  sale  in  preference  to  those  in 
which  he  discerns  more  capacity  for  improvement. 

The  chief  point  made  against  the  defender  was  that  there  is 
ground  for  thinking  that  the  beast  must  have  had  a  cough  for  a 
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couple  of  months  at  least  before  the  sale,  similar  to  the  cough 
which  is  a  symptom  of  the  dreaded  pleuro-pneumonia.  But  if  there 
is  one  thing  certain,  it  is  that  if  the  defender  and  his  men  had 
known  that  the  beast  had  a  cough  they  would  have  had  it  out  of 
the  reed  at  once,  for  fear  of  pleuro-pneumonia ;  instead  of  which 
the  beast  was  allowed  to  remain  loose  with  a  dozen  others  up  to 
the  day  of  the  sale.  Knowledge  of  bad  quality  on  the  part  of  the 
defender  seems  to  the  Sheriff-Substitute  not  only  not  proved  but 
disproved. 

Next,  the  pursuer  attempted  to  spell  out  of  Macdonald  A 
Fraser's  advertisement  of  the  sale  a  warranty  of  quality.  It  is 
very  doubtful  whether  a  purchaser  can  found  on  a  vague  term  of 
commendation  like  "  prime,"  but  the  advertisement  does  not  even 
say  that  all  the  cattle  exposed  for  sale  would  be  prime  fat  cattle. 
It  merely  says  that  the  sale  will  comprise  prime  fat  cattle,  &c. — that 
is,  that  prime  fat  cattle,  &c.,  will  be  found  there.  There  is  no  war- 
ranty or  representation  whatever  applicable  to  any  individual  beast. 

Further,  it  was  argued  that  b}"  sending  the  beast  to  a  sale  of 
fat  stock  there  was  an  implied  representation  by  the  defender  that 
it  would  be  fit  for  the  ordinary  purpose  for  which  fat  stock  are 
sold — viz.,  to  be  killed  for  human  food.  Unfortunat^lv  for  the 
pursuer,  this  is  precisely  the  argument  which  the  statute  nega- 
tives. The  pursuer  asks  the  Court  to  read  the  enactment  as  if  it 
contained  "impliedly"  instead  of  "expressly,"  and  "the  ordinary 
"purpose"  instead  of  "a  specified  and  particular  purpose:"  in 
other  words,  to  make  the  statute  say  almost  precisely  the  opposite 
of  what  it  says. 

Lastly,  the  pursuer  attempted  to  take  the  case  outside  the 
statute,  by  maintaining  that  the  article  which  the  pursuer  got  was 
not  the  thing  intended  to  be  bought  and  sold.  He  quoted  a 
guarded  observation  by  the  Lord  President  in  Hamilton  v.  Robert- 
son^ May  31,  1878,  5  R.  842.  His  Lordship,  in  referring  to  the 
case  of  an  entire  horse,  which  was  there  the  subject  of  dispute,  sap: 
— "  If  the  defender  coiild  have  shown  that  this  was  not  in  any  sense 
"  an  entire  horse,  that  might  have  raised  a  different  question,  though 
"  it  woxild  be  difficult  even  then  to  get  over  the  words  of  the  statute, 
"  that  the  goods  with  all  their  faults  shall  be  at  the  risk  of  the 
"  purchaser.  But  I  am  not  prepared  to  say  that  if,  without  fault 
"  or  carelessness  on  either  side,  a  thing  passes  which  is  objec- 
"tionable,  not  merely  from  defect  of  quality,  but  which  is  not 
"  the  thing  at  all  that  was  intended  to  be  bought  and  sold,  such  a 
"  case  might  not  be  outside  the  statute."  It  is  plain  that  the  Lord 
President  had  in  view  a  totally  different  kind  of  case  from  the  present 
Here  the  article  which  the  buyer  got  precisely  answered  the 
description  of  what  was  offered  for  sale.  It  was  a  stot,  and  it  was 
a  fat  stot.  The  pursuer's  real  meaning  is,  that  the  quality  of  the 
article  was  so  very  bad,  that  he  is  entitled  to  redress ;  in  other 
words,  that  having  paid  a  full  price,  he  is  entitled  to  something 
for  his  money.  But  this  is  no  longer  law.  It  is  a  hard  case,  no 
doubt,  for  the  pursuer,  who  has  got  a  worthless  article  for  his  £18; 
but  the  law  ht\s  been  deliberately  settled  by  the  Legislatiux?,  and 
does  not  give  him  redress  against  the  seller.  D.  (». 

The  pursuer  appealed  to  the  Sheriff-Principal  (Crichtox), 
who,  after  hearing  parties,  issued  the  following  Interlocutor, 
adhering  to  the  Sheriff-Substitute's  judgment: — 
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Edinburgh,  13/A  May^  1885. — The  Sheriff  having  heard  parties' 
procurators  on  the  appeal  for  the  pursuer,  and  considered  the 
record,  proof,  and  whole  cause,  dismisses  the  said  appeal,  adheres 
to  the  interlocutor  of  the  Sheriff-Substitute  of  10th  March,  1885, 
and  decerns  :  Finds  the  defender  entitled  to  additional  expenses. 

J  AS.  Arthur  Crichton. 

^r)U, — It  was  conceded  that  no  warranty  was  given  when  the 
animal  was  sold.  It  was  maintained,  however,  that  the  animal 
was  "expressly  sold  for  a  specified  and  particular  purpose" — 
Diimely,  that  it  was  "reiuiy  to  kill,  and  was  fit  for  himian  food" — 
and  that  it  was  not  "fit  for  such  purpose."  Now,  it  is  certain 
that  the  animal  was  not  fit  for  human  fcMxl ;  but  the  pursuer  has, 
iu  the  opinion  of  the  Sheriff,  faile<l  to  prove  that  it  was  "expressly 
"sold  for  that  purpose."  Fiuther,  the  pursuer  contended  that  the 
defender  was  bound  to  repay  the  price  of  the  animal,  because  at 
the  time  of  the  sale  he  knew  that  it  was  diseased.  The  provision 
of  sec.  5  of  the  Mercantile  Law  Amendment  Act,  1856,  is  that  the 
seller  shall  not  be  held  to  have  warranted  the  quality  or  sufficiency 
of  the  thing  sold  "  if  at  the  time  of  the  sale  he  was  without  know- 
"  ledge"  that  the  article  was  defective  or  of  bad  quality.  The 
pursuer  has  attempted  to  show  that,  as  the  animal  was  found  to 
be  in  such  a  very  diseased  state  after  being  slaughtered  on  the 
same  day  it  was  sold,  the  defender  must  have  known  that  it  was 
"defective  or  of  bad  quality."  The  defender  and  those  in  his 
employment  who  had  the  charge  of  the  cattle  all  state  that  they 
ilid  not  know  that  the  animal  was  in  a  diseased  condition.  The 
pursuer's  own  witnesses  say  that  the  animal  in  question  was  a  fat 
animal,  and  that  tuberculosis,  the  disease  from  which  it  was 
suffering,  is  a  disease  that  is  not  easily  known  during  life.  Mr. 
Robert  Knight  says  "it  is  ver}'  difficult  to  know  ;  a  non-profes- 
"sional  man  would  detect  it  with  great  difficulty."  Mr.  Knight, 
sen.,  the  veterinary'  surgeon,  says — "An  animal  suffering  from 
"tuberculosis  would  show  ven'  little  svmptoms  of  disease  when 
"  dive."  With  such  evidence  before  him,  the  Sheriff  is  unable  to 
hold  that  the  defender  knew  that  the  animal  was  diseased. 

J.   ix.   \jt 

For  pursuer — Mr.  Andrew  Burt,  Dunfermline.     For  defender — Mr. 
Alezakdeb  Fraseb,  Dunfermline. 
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M'Gregor  &  Cochrane,  Pursuers ;  John  M'Donald, 

Defender. 

Expenses — Balance  on  account  ewrent  hetwesn  Law  Agent  and 
Client — Competency  in  Debts  Recovery  Court. —  Held 
that  an  action  to  recover  payment  of  a  balance  due  by 
a  client  to  a  law  agent  under  a  cash  account  is  incom- 
petent in  the  Debts  Recovery  Court,  even  though  the 
balance  sued  for  is  entirely  covered  by  a  business 
account. 

This  waa  an  action  in  the  Ordinary  Court  at  the  instance 

of  Messrs.  McGregor  &  Cochrane,  S.S.C,  Edinburgh,  against 

John  M'Donald,  innkeeper,  Auchterarder,  for  £20  9s.  5d., 

bemg  the  balance   due   by  the   defender   on   an   account 

R 
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on  M'Donald's  behalf  in  certain  proceedings  in  the  Court  of 


M'Oregor  k 
Cochrane  r. 
M'Donald. 


Session,  in  whicli  he  was  defender.  Various  sums  were 
from  time  to  time,  in  course  of  these  proceedings,  paid  by 
M'Donald  to  his  agents  in  connection  with  the  suit ;  and  on 
its  termination  by  a  decree  against  him,  the  agents  paid  the 
sum  in  the  decree  and  the  expenses  of  process.  On  debiting 
him  with  their  own  business  account,  which  amounted  to 
£28  13s.,  a  balance  was  brought  out  against  him  of  £20  9s.  od., 
which  they  sought  to  recover  by  an  ordinary  action  in 
the  Sheriff  Court.  At  the  calling  of  the  case,  tlie  defender 
paid  the  principal  sum  sued  for,  and  tendered  the  expenses 
of  an  action  in  the  Debts  Recovery  Court.  He  pled  that 
the  case  should  have  been  raised  in  that  court,  as  the  sum 
sued  for  was  reallv  the  balance  of  an  account  for  law 
business,  which  could  competently  be  recovered  in  the  Debts 
Recovery  Court.  To  this  the  pursuers  replied  that  the  sum 
due  by  the  defender  was  the  balance  shewn  on  an  account 
of  proper  cash  transactions  between  agent  and  client,  and 
the  balance  could  not  be  brought  out  without  exhibiting  all 
the  transactions  between  the  parties  from  the  commence- 
ment of  the  account.  Cash  transactions  between  a  law  agent 
and  his  client  could  not  competently  form  the  subject  of  a 
suit  in  the  Debts  Recovery  Court.  The  Sheriff-Substitute 
(Grahame)  decided  in  favour  of  the  pursuers,  and  found 
the  defender  liable  in  Ordinary  Court  expenses.  The 
following  is  the  Interlocutor  and  Note : — 

Perth,  27th  Febnuiry,  1885. — Having  heard  parties'  procurators 
on  the  question  of  expenses :  Finds  the  pursuers  entitled  to  the 
expenses  of  process,  (fee.  JoHX  (Irahamk. 

Note. — It  does  not  appear  to  me  that  it  is  competent  to  sue  for 
Sheriff Obahamb.  the  account  in  question  under  the  Debts  Recovery  Act.  The 
defender's  liability  for  the  sum  sued  for,  as  set  forth  in  the  account 
libelled,  depends  upon  the  result  of  an  accounting  between  the 
parties.  The  transactions  on  a  cash  accoimt  are  brought  into 
question,  and  this  is  a  matter  which  cannot  1^  held  to  be  within 
the  limits  of  the  Debts  Recover^'  Act.  J.  G. 

On  appeal,  the  Sheriff-Principal  (Macdonald)  adhered, 

with  additional  costs.     In  the  note  to  his  interlocutor  his 

Lordship  said — "  The  Sheriff  thinks  the  point  raised  Ls  a 

"  nice  one,  but,  after  consideration,  he  sees  no  ground  for 

"  differing  from  the  Sheriff-Substitute." 

For  pursuers — Mr.  R.  Hislop,  Auchterarder.  For  defender — ^Mr.  A.  G. 
Rbid,  Auchterarder. 


Feb.  27, 1885. 
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SHERIFF   COURT   OF   MID-LOTHIAN. 

MP. — North  British  and  Mercantile   Insurance 
Company  r.  Mitchell  and  Others. 

Landlord's  Hypothec — Inmrance  as  a  surrogate — ArrestmenU 
during  dependence  of  action. — Held  (1)  that  a]  policy  of 
insurance  is  not  ex  lege  a  surrogate  for  subjects  over  which 
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the  landlord's  hypothec  extends;  and  (2)  that  arrest-  mid-Lqthias. 
ments  used  within  60  days  of  notour  bankruptcy,  even  JJ^'McreAnuie 
on  the  dependence  of  an  action  for  a  half-year's  rent,  will      iiwurance 

#.  .1         1        n       1  .1  .  Company  t>. 

not  confer  on   the   landlord   more   than  a  pan  pasmi    Mitcheiuna 
ranking  for  the  amount  of  that  rent  with  other  arrestinj^ 
creditors. 

In  this  case  the  common  debtor  was  a  merchant  in  High 

Street,  Fraserburgh,  where  he  occupied  premises  belonging 

to  William  Lumsden,  at  a  rent  of  £10  per  half-year.     The 

common  debtor,  exclusively  on  his  own  account,  insured  his 

stock  against  loss  by  fire.  A  part  of  the  stock  was  destroyed 

by  fire  in  the  end  of    October   last.      The   rent   due   at 

Martinmas  last  was  in  arrear,  and  the  landlord  raised  an 

action  in  the  SheriiF  Court  for  the  same,  using  arrestments 

in  the  hands  of  the  insurance  company — the  North  British 

and  Mercantile — with  whom  the  debtor  s  stock  had  been 

insured.  Notour  bankruptcy  of  the  common  debtor  followed 
within  a  period  of  60  days.  Arrestments  had  also  been  used 
bv  other  creditors  of  the  common  debtor.  The  insurance 
company  had  accordingly  to  raise  this  multiplepoinding  to 
ascertain  if  any  preferences  existed  in  these  circumstances. 
The  Sheriff-Substitute  (Rutherfurd),  by  interlocutor  dated 
27th  February,  ranked  and  preferred  the  claimant,  Jane 
Kelly,  domestic  servant  to  the  common  debtor,  j^rirao  loco, 
to  the  amount  of  her  claim  for  wages ;  and  then  ranked  the 
claimants, the  arresting  creditors,secit7?do  loco  and  paH passu 
upon  the  balance  of  the  fund  in  medio ;  but  in  the  case  of 
Lumsden,  only  in  respect  of  the  £10  due  as  rent  at  Martinmas 
last,  and  not  in  respect  of  the  current  half-year  s  rent, 
which  was  not  yet  due.  In  his  Note,  the  Sheriff-Substitute 
said: — 

The  only  claimants  represented  at  the  discussion  were  Mr. 
Lumsden  and  Messrs.  Williamson  k  Co.,  and  a  question  of  con- 
siderable interest  and  importance  has  arisen  as  to  Mr.  Lumsden's 
right  to  a  preference,  which  he  claims  over  the  other  arresting 
creditors.  It  appears  that  the  common  debtor,  who  is  now  notour 
bankrupt,  had  insured  the  stock  in  his  shop  in  Fraserburgh  against 
loss  by  fire,  and  a  portion  of  the  stock  having  been  consumed  by 
fire  in  the  end  of  October  last,  the  question  is  whether  the 
claimants  (other  than  Jane  Kelly)  are  to  be  ranked  pari  pagsit 
upon  the  sum  payable  by  the  insurance  company,  which  constitutes 
tbe  fund  in  medio^  or  whether  the  claimant,  Mr.  Lumsden,  who  is 
landlord  of  the  premises  occupied  by  the  common  debtor,  is  entitled 
to  a  preference,  on  the  ground  that  the  sum  payable  under  the 
policy  of  insurance  is  ex  lege  a  surrogate  for  subjects  over  which 
his  right  of  hj'pothec  extended. 

In  so  far  as  the  Sheriff-Substitute  is  aware,  the  point  has  never 
been  expressly  decided ;  but  he  concurs  in  the  opinion  adverse  to 
the  landlord's  claim  expressed  by  Mr.  Hunter,  in  his  treatise  on 
the  Law  of  Landlord  and  Tenant  (4th  edition,  1876,  vol.  ii.,  p.  263). 
Tbe  landlord  has  no  doubt  an  insurable  interest  in  the  stock  over 
which  his  hypothec  extends ;  but,  in  the  present  instance,  the  fact 
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is  that  he  neither  did  insure,  nor  took  the  tenant  (common  debtor) 
bound  to  do  so.  The  insurance  effected  by  the  tenant  was  not  on 
the  landlord's  account,  but  exclusively  upon  his  own.  There  wjis 
no  contract  betw'een  the  landlord  and  the  insurance  company,  aiid 
no  obligation  upon  the  tenant  to  insure.  If,  prior  to  the  date  of 
the  fire,  the  stock  on  the  premises  had  been  sequestrated  at  the 
landlord's  instance,  the  case  would  have  been  very  different ;  but 
it  requires  sequestration  to  convert  the  security  of  the  landlord's 
hypothec  into  a  special  pledge. 

The  case  of  The  Scottish  Union  Insurance  Company  v.  Alacintosh, 
1831,  9  S.  310,  is  not  an  aiithority  for  the  proposition  that,  in  the 
absence  of  express  stipulation  betw^een  the  landlord  and  tenant, 
the  landlord  is  entitled,  in  a  competition  wnth  the  tenant's  other 
creditors,  to  recover  his  rent  out  of  the  contents  of  a  policy  of 
insurance  effected  by  the  tenant  over  his  stock.  The  decision  in 
that  case  was  that  the  landlord  could  not  claim  from  the  insurance 
company  any  part  of  the  value  of  the  buildings  insured  by  the 
tenant ;  and  his  claim  for  rents  due  at  the  dat«  of  the  fire  was 
sustained  only  because,  as  the  Lord  Ordinary  states  in  his 
interlocutor,  it  was  not  disputed. 

For  the  reasons  stated,  the  Sheriff-Substitute  is  of  opinion  that, 
upon  the  destruction  of  the  common  debtor's  stock  by  fire,  the 
security  which  it  afforded  to  the  landlord  perished  with  it,  so  that 
even  if  the  whole  of  the  stock  (in  place  of  only  a  small  portion  of 
it)  had  been  consumed,  the  landlord  would  have  had  no  claim  at 
all  against  the  contents  of  the  policy  of  insurance  had  it  not  been 
for  the  fact  of  his  having  raised  an  action  for  payment  of  the  half- 
year's  rent  due  at  Martinnuis  last,  on  the  dependence  of  which 
arrestments  were  used  in  the  hands  of  the  insurance  company 
within  sixty  days  of  the  notour  bankruptcy  of  the  common  debtor. 
But  by  the  12th  section  of  the  Bankruptcy  Act  of  1856,  all 
arrestments  used  within  that  period  shall  be  ranked  pari  passu, 
and  it  follows  that  Mr.  Lumsden  can  only  be  ranked  along  with 
the  other  arresting  creditors  in  respect  of  the  half-year's  rent 
(£10)  due  at  Martinmas. 

It  seems  to  the  Sheriff-Substitute  to  be  out  of  the  question  to 
say  that  Mr.  Lumsden  can  have  any  claim  in  the  present  action 
for  the  half-year's  rent  payable  at  Whitsunday,  1885,  which  is  not 
yet  due,  and  to  that  extent  accordingly  his  claim  has  heen 
repelled. 

For  Williamson  &  Co.— Mr  JAMES  Rbnnie,  S.S.C.,  Edinburgh.  For 
Lumsden— Mr.  Thomas  M'Naught,  8.S.C.,  Edinburgh. 
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SHERIFF   COURT   OF  ARGYLLSHIRE. 
Robert  Hannan,  Pnrmver;  John  Ramsay,  Defemler, 

Agricultnral  Holdings  Act,  1883 — Notice  of  Claim — Detfr- 
mination  of  Tenancy » — Held  that  the  dat€  of  determina- 
tion of  the  tenancy,  within  four  months  from  which  h 
claim  under  the  Agricultui-al  Holdings  Act  has  to  he 
lodged,  is  the  date  of  the  termination  or  expiring  of  the 
lease,  and  that  a  clause  in  the  estate  conditions  of  let 
giving  the  o\itgoing  tenant  the  occupation  of  the  ham!* 
and  barn-yards  until  a  later  date  does  not  extend  the  period 
within  which  such  a  claim  by  the  tenant  can  be  made. 
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The  question  decided  here  arose  under  a  petition  by  arotlmhim. 
Robert  Hannan,  Glasgow,  qvxi  representative  of  one  of  the  ^mSy!* 
next-of-kin  of  the  late  Robert  Wilson,  farmer,  Leorin,  Port 
Ellen,  Islay,  to  have  a  referee  appointed  on  behalf  of  the 
landlord,  Mr.  Ramsay  of  Kildalton,  under  sec.  9,  sub-sec.  6, 
of  the  Agricultural  Holdings  Act,  in  respect  of  the  land- 
lord's failure  to  make  such  appointment.  The  defender 
maintained  that  the  notice  of  the  intention  to  make  the 
claim  had  not  been  made  within  the  time  required  by  the 
Act.  The  Sheriff-Substitute  (Campion)  gave  effect  to  this 
plea,  on  the  ground  stated  in  the  following  Interlocutor 
and  Note: — 

Inveraray,  ^Ist  January,  1885. — The  SherifF-Substitute  having    Jftn.3i^i886. 
heard  parties'  procurators,  and  made  avizandum  with  the  petition,  sheriff  campios. 
dismisses  the  same  :  Finds  the  petitioner  liable  in  expenses  to  the 
defender.  Geo.  Campion. 

Note. — The  late  Mr.  Robert  Wilson,  the  outgoing  tenant  of  the 
farm  of  Leorin,  left  the  houses,  buildings,  and  pasture  land  at 
Whitsunday,  1884,  and  the  rest  at  separation  of  the  crop.  By  the 
estate  regulations  of  Kildalton,  he  was  entitled  to  the  privilege  of 
retaining  "the  bams  and  bam-yards  till  the  15th  day  of  March 
"immediately  succeeding  the  incoming  tenant's  entry  to  the 
"premises,  for  thrashing  and  disposing  of  his  last  crop."  The 
question  is,  whether,  till  this  privilege  came  to  an  end,  he  was  a 
tenant  of  the  farm,  and  entitled  to  make  his  claim  for  compensa- 
tion for  improvements,  in  terms  of  section  7  of  the  Agricultural 
Holdings  (Scotland)  Act,  1883.  The  Sheriff-Substitute  is  of 
opinion  that  he  is  not.  This  is  a  mere  convenience  and  privilege 
accorded  to  the  outgoing  tenant.  A  very  great  convenience  to 
him  possibly,  and  one  that  could  in  no  w^ay  affect  the  sitting 
tenant,  as  the  bams  during  that  period,  and  till  later  in  the 
season,  could  be  of  no  use  to  the  new  tenant.  Mr.  Wilson's  lease 
came  to  an  end  in  1884,  and  the  right  to  use  the  bams  till  16th 
March,  1885,  does  not  confer  upon  him  the  status  of  a  tenant,  or 
entitle  him  to  put  in  claims  for  compensation  under  the  Agricul- 
tiuul  Holdings  Act  at  the  end  of  1884,  looking  at  section  7  of 
that  Act.  By  this  time  part  of  the  farm,  including  the  houses, 
buildings,  and  pasture  land,  has  been  in  possession  of  another 
tenant  for  six  months.  How  could  anv  referee  undertake  to 
properly  adjust  compensation  for  improvements  in  such  circum- 
stances? The  whole  farm  is  out  of  the  hands  of  the  outgoing 
tenant,  and  the  object  of  the  7th  section  is  to  get  all  questions  of 
compensation  settled  before  that  takes  place.  G.  C. 

The  pursuer  appealed  to  the  Sheriff-Principal  (Irvine), 
who  adhered  by  the  following  Interlocutor  and  Note : — 

Inveraray,  19^/i  Marc/t,  1885. — The  Sheriff  having  considered  March  i9, 188&. 
the  appeal  for  the  punjuer  against  the  interlocutor  of  31st  January,  shcriffiinKi. 
1885,  reclaiming  petition  for  the  petitioner,  answers  thereto  for 
the  defender,  iuid  whole  process,  dismisses  said  appeal,  and  affirms 
the  judgment  appealed  against :  Finds  tlie  petitioner  liable  to  the 
defender  in  the  additional  expenses  of  this  appeal,  tkc. 

Alexr.  Forbes  Irvine. 

Note.— The  Agricultural  Holdings  (Scotland)  Act,  1883  (46  & 
47  Vict.  c.  62),  provides  by  section  1,  that,  subject  to  certain 
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conditions  therein  set  forth,  any  tenant  **  who  has  made  on  his 
"  holding  any  improvement  specified  in  the  schedule  "  to  the  Act 
shall,  "  on  quitting  his  holding  at  the  determination  of  a  tenancy," 
be  entitled  to  obtain  from  the  landlord  such  compensation  *'as 
"  fairly  represents  the  value  of  the  improvement  to  an  incoming 
"  tenant."  As  regards  the  expression  "  on  quitting  his  holding," 
it  may  here  be  remarked  that  it  seems  simply  to  point  out  that 
the  compensation  clauses  of  the  Act  apply  only  to  a  tenant  who  is 
leaving  or  "flitting,"  the  case  of  a  remaining  or  "sitting"  tenant 
not  falling  directly  under  these  provisions.  The  petition  in  this 
case  proceeds  on  section  9,  sub-section  6,  of  the  statute,  and  sets 
forth  that  the  petitioner  has  given  notice  to  the  defender  to 
appoint  a  referee,  and  that  he  has  failed  to  do  so.  The  Sheriff  is 
therefore  asked  to  appoint  a  competent  and  impartial  person  to  Iw 
a  referee  to  estimate  the  value  of  such  improvement. 

Section  7  of  the  Act  provides  that,  "  notwithstanding  anything 
"  in  this  Act,  a  tenant  shall  not  be  entitled  to  compensation  under 
"  this  Act  unless  four  months  at  least  before  the  determination  of 
"  the  tenancy,  he  gives  notice  in  writing  to  the  landlord  of  his 
"intention  to  make  a  claim  for  compensation  under  this  Act/' 
The  Sheriff  cannot  hold  with  the  petitioner  that  this  provision  is 
of  a  penal  character.  The  Act  holds  out  on  the  one  hand  certain 
advantages  to  the  tenant,  while  on  the  other  it  requires,  as  a 
necessary  preliminary,  that  he  should  give  a  specified  notice  to  the 
landlord.  The  benefit  and  the  obligation  are  correlative.  The 
claim  depends  for  its  efficacy  on  the  performance  of  the  condition. 
The  counterpart  of  the  right  to  claim  is  the  four  months*  notice. 
The  question  is  whether  or  not  the  petitioner  has  in  this  case 
given  to  the  landlord  timeous  notice  of  such  a  claim  ? 

The  expression  " determination  of  the  tenancy"  is,  by  section 
42  of  the  Act,  interpreted  to  mean  "  the  termination  of  a  lease 
"  by  reason  of  effluxion  of  time,  or  from  any  other  cause ;  '  and 
by  the  same  section  "  lease  "  means  "  a  letting  of  or  agreement 
"  for  the  letting  land  for  a  term  of  years,  or  for  lives,  or  for  lives 
and  years,  or  from  year  to  year." 

The  facts  of  the  case  are  these — The  tenancy  of  the  late  Robert 
Wilson  began  in  1854  under  a  lease  between  the  defenders 
predecessor  and  him,  dated  in  that  year.  The  lease  provides  that 
the  farm  of  Ijcorin  is  let  "  for  the  space  of  fifteen  years  from  Jind 
"after  the  term  of  Whitsunday,  1854,  as  to  the  houses  and 
"  pasturage  lands,  and  at  Martinmas  thereafter,  or  at  the  separa- 
"  tion  of  the  crop  from  the  ground,  as  to  the  arable  lands."  This 
brings  the  tenancy  do^n  to  the  year  1869,  when,  bj'  missives 
between  Mr.  W^ilson  and  the  defender,  an  extension  was  agreed  to 
"for  twelve  years  from  and  after  the  expiry  of  my  (Wilson's) 
"present  lease,  on  the  same  terms  and  conditions  as  the  other 
"  tenants  "  on  the  estate.  The  terms  of  these  conditions  will  be 
noticed  hereafter.  The  tenancy  was  thus  prolonged  to  1881, 
from  which  time  it  was,  by  tacit  relocation,  continued  for  three 
years,  that  is  down  to  1884.  The  tenant  died  on  2l8t  September, 
1883,  and  the  petitioner  sues  as  his  executor-dative.  The  question 
then  arises.  What  was  the  date  of  the  determination  of  the 
tenancy?  as  on  this  depends  the  point  at  issue  between  the 
parties,  whether  the  intimation  given  by  the  tenant  to  the  land- 
lord, of  date  13th  November,  1884,  was  sufficient  notice  in  terms 
of  the  Act. 
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The  petitioner  contends  that  the  lease  has  three  "ishes"  appli-   AHOTLisHiag. 
cable  to  different  portions  of  the  holdings,  viz.,  (1)  Whitsunday,      *jSSJJy''' 
1884,  as  to  the  pasture  land  and  dwelling-house  ;  (2)  Martinmas,  —  ^ 

1884,  or  separation  of  the  crop,  as  to  the  arable  land;  and  (3)         — ' 
15th  March,  1885,  as  to  the  barns  and  barn-yards. 

It  would  be  matter  of  regret  if  there  should  be  any  doubt  as  to 
the  intention  of  the  statute  on  this  point,  and  much  inconvenience 
would  result  if  it  were  necessary  to  hold  that  there  is  more  than 
one  date  of  determination  of  a  tenancy  involving  different  notices 
for  different  parts  of  a  holding,  and  any  reasonable  construction  is 
to  be  preferred  which  would  obviate  such  a  state  of  things.  But 
it  appears  to  the  Sheriff  that  no  such  difficulty  really  arises  in  the 
present  case,  and  that  the  decision  in  the  case  of  Earl  of  Hope- 
Umn  V.  Wight  and  others,  10th  July,  1863,  1  Macph.  i097, 
affirmed  by  the  House  of  Lords,  May  27,  1864,  2  Macph.  (House  of 
Lords)  35,  4  Macqueen  729,  affords  an  analogy  which  is  conclusive. 
In  that  case  a  nineteen  years'  lease  contained  an  obligation  on  the 
landlord  that,  upon  the  expiry  of  the  term,  and  upon  the  tenant 
tendering  and  paying  a  certain  fine,  and  demanding  a  renewal 
"at  least  twelve  months  before  the  expiry  of  the  above  term  of 
"nineteen  years,"  the  lease  should  be  renewed  for  other  nineteen 
ycjire,  and  so  forth  thereafter  the  tack  should  be  renewable  fix>m 
nineteen  years  to  nineteen  years  for  ever,  on  the  like  payment, 
tender,  and  demand.  The  term  of  entry  was  declared  to  be  as  to 
the  houses  and  grass  at  the  term  of  Whitsunday,  and  as  to  the 
arable  land  at  the  separation  of  the  crop  from  the  ground.  It 
was  held  by  the  Court  of  Session  that  the  lease  had  a  Whitsunday 
entry  and  expired  at  Whitsunday ;  that  the  demand  for  a  renewal 
fell  to  be  made  at  least  twelve  months  before  the  last  term  of 
Whitsunday  ;  and,  therefore,  that  a  demand  made  on  the  1st  of 
August  of  the  year  prior  to  the  expiry  of  the  nineteen  years  was 
too  late, — that  the  entry  was,  in  fact,  a  Whitsunday  entry  and 
nothing  more,  and  according  to  the  entry  so  was  the  term  of 
expiry. 

In  moving  the  affirmance  of  this  judgment  in  the  House  of 
Lords,  which  was  imanimous,  the  Lord  Chancellor  (Westbury) 
said — "  According  to  the  common  law  or  custom  of  Scotland,  if  a 
"  lease  be  granted  to  a  new  tenant  of  a  farm,  consisting  partly  of 
"arable  land  and  partly  of  meadow  or  pasture  land,  for  a  term 
"  of  years  to  commence  from  Whitsunday,  such  tenant  is  entitled 
"to  enter  on  the  meadow  land  immediately  on  the  commencement 
"  of  the  tack ;  but  the  outgoing  tenant  is  entitled  to  continue  in 
"  possession  of  such  arable  lands  as  are  sown,  until  the  separation 
"of  the  crop  from  the  ground.  Still,  the  lease  commences,  and 
"  the  term  of  years  nms  and  is  computed  in  law  from  Whitsunday, 
"  both  as  to  grass  and  arable  land,  although  the  common  law  or 
"  custom  allows  the  outgoing  tenant  to  reap  and  carry  the  off-going 
"crop,  and  gives  him  a  limited  right  of  entry  and  occupation  for 
"that  purpose."  And  again — "The  new  or  incoming  tenant  at 
"the  expiration  of  the  lease  has  in  his  turn  a  corresponding 
"privilege  of  a  limited  prolonged  possession  of  the  arable  lands 
"until  the  actual  separation  of  the  crop,  although  the  term  or 
"tack  has  practically  expired  on  the  preceding  Whitsunday." 

Now,  it  is  true  that  the  object  of  the  notice  is  different  in  the 
case  of  Wight  v.  Hopetoun,  and  in  this.  In  the  former,  as  has 
been  seen,  it  was  to  give  the  landloni  sufficient  opportunity  of 
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looking:  out  for  a  tenant.  In  the  present  case  it  is  to  give  the 
landlord  timeous  intimation  of  a  pecuniary  claim  connected  with 
the  state  of  the  holding  ;  but  the  real  point  seems  the  same  in 
both — the  date  of  the  determination  of  the  tenancy,  which  means 
the  termination  or  expiry  of  the  lease. 

In  this  view  the  15th  January,  1884,  being  four  months  before 
Whitsunday,  1884,  wiis  the  last  available  date  for  notice. 

But  the  point  of  most  importance  to  the  petitioner  regards  the 
effect  to  be  given  to  a  clause  in  the  conditions  of  let  of  the  estate 
of  Kildalton,  giving  the  outgoing  tenant  the  occupation  of  the 
barns  and  barnyards  up  to  the  15th  March,  imported  into  the 
contract  by  the  missive  of  3rd  x\pril,  1867,  and  in  virtue  of  which 
the  petitioner  contends  that  his  tenancy  does  not  terminate  until 
the  15th  March,  1885. 

Now,  there  is  no  doubt  that  in  one  respect  this  differs  from  some 
of  the  other  alleged  terms  of  removal, — such,  for  example,  as  "  the 
'*  separation  of  the  crop  from  the  ground," — in  respect  that  it 
would  afford  a  definite  period  for  the  determination  of  the  lease, 
and  therefore  does  not  involve  the  difficulty,  and  indeed  the 
impossibility,  of  considering  the  varying  dates  of  separation  of  the 
crop  as  a  period  from  which  to  reckon  the  days  of  notice. 

But  (1),  as  the  Sheriff-Substitute  has  pointed  out,  this  is  a  mere 
"  convenience  "  or  **  privilege  "  accorded  to  the  tenant.  In  the 
clause  it  is  called  a  "liberty."  It  is  very  common  in  leases  to 
insert  many  things  both  in  favour  of  the  tenant  and  of  the  land- 
lord, w^hich  the  law  would  provide  for  sufl&ciently,  even  if  the 
parties  did  not,  but  that  gives  them  no  right  other  than  the  law 
would  give  them,  and,  in  the  opinion  of  the  Sheriff,  stands  in  no 
higher  category  than  the  tenant's  common  law  or  conventional 
right  to  reap  and  remove  the  way -going  crop,  and  to  occupy  the 
land  until  that  be  done.  The  petitioner  himself  puts  these  on  the 
same  level.  The  principle  of  the  decision  in  the  case  of  Wight 
would  therefore  apply  here  also. 

Again,  the  language  of  the  clause  in  question  expressly  bears 
that  the  15th  March  is  a  date  immediately  succeeding  the 
incoming  tenant's  entry  to  the  premises,  and  thus  concedes  the 
very  point  which  it  is  appealed  to  to  contradict.  If  an  incoming 
tenant  has  obtained  entry,  the  outgoing  tenancy  must  have 
terminated,  whatever  the  precise  date  of  the  departure  from 
particular  portions  of  the  holding  may  have  l>een ;  while  as  regards 
the  nature  of  the  interest  conferred  on  the  tenant,  it  is,  in  tlie 
words  of  Lord  Chelmsford,  "  not  a  continuance  of  the  term,  but 
"only  a  continuance  of  the  possession." 

It  was  argued  for  the  petitioner  that  practical  difficulties  would 
arise  from  this  construction  of  the  Act  as  regards  the  giving  of 
notice  by  the  quitting  tenant  on  the  one  hand,  luid  the  landlord's 
notice  of  counter  claim  on  the  other.  But  on  this  point  the 
Sheriff  is  disposed  to  concur  in  the  view  maintained  by  the  defender, 
that  a  tenant  (putting  the  farm  buildings  may  fairly  be  expecteti 
to  have  his  mind  made  up  four  months  l>efore,  so  as  to  be  able  to 
intimate  "  his  intention  to  make  a  claim,"  and  to  state  as  far  as 
"  reasonably  ma}'  be  the  particulars  and  amount  of  the  intended 
"claim."  No  doubt  the  improvement  expenditure  of  the  ten 
months  still  future  cannot  be  accurately  specified ;  but  that  is 
not  required.  What  is  in  view  is  "  an  intention  to  claim,"  and  an 
"  intended  claim,"  and  the  words  "  so  far  as  reasonably  mav  be  '* 
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seem  purposely  introduced  to  meet  the  iiucertainty  arising  from 

tbat  cause.  ^^y!' 

Nor,  on  the  other  hand,  will  any  difficulty  arise  in  the  case  of  a 
counter  notice  by  the  landlord  of  his  intention  to  claim  compensation 
under  schedule  6  of  the  Act,  which  requires  to  be  made  within 
fourteen  days  after  the  determination  of  the  tenancy,  that  is,  in  a 
\\Tiitsunday  entry  like  the  present,  by  the  end  of  May.  In  this 
case  also,  the  particulars  of  the  intended  claim  are  only  approxi- 
mate; deterioration  to  buildings,  fences,  &c.,  committed  or 
permitted  after  the  counter  notice  may  be  included  in  the  claim 
when  made,  as  they  could  not  "  retisonably  "  be  required  to  appear 
in  the  counter  notice  itself.  A.  F.  I. 

An  appeal  was  taken  to  the  Court  of  Session ;  but,  after 

the  case    hacl    been    put    out    for    hearing,    the    pursuer 

abandoned  his  appeal,  and  the  judgments  of  the  Sheriff 

and  Sheriff-Substitute  were  aflSrmed. 

For  pursuer — Mr.  C.  N.  Johnston,  advocate,  Edinburgh ;  Mr.  J.  C. 
M'LULLICH,  luTcraray.  For  defender — Mr.  J.  C.  Lobimeb,  advocate, 
Edinburgh ;  Mr.  W.  Douglas,  Inveraray. 


SHERIFF  COURT  OF  RENFREW  AND  BUTE. 

M'Eachran,   Fulton,    &   Kerr,  PwrHmrs;  Terry         No.  112. 

Brothers,  Defenders,  risfrkwabutk. 

Process — Decree   in    A  bsence — Beponing — Implement.  —  Held  YyJSicm^^^m  ». 
that  a  decree  after  appearance  has  been  entered,  but  Terry  Brothera. 
without  putting  in  defences,  is  a  decree  in  absence,  and 
that  a  reponing  petition  under  the  Act  of  Sederunt  of 
1839  is  the  proper  form  of  reponing,  and  is  not  barred 
by  a  payment  to  account. 

This  was  a  case  at  the  instance  of  M'Eachran,  Fulton,  & 

Kerr,  Greenock,    against    Terry   Brothers,  Ireland,  to   be 

reponed  against   a   decree   passed   in   the    Sheriff   Court, 

Greenock,   on   9th   January   last.      The    pui-suers    lodged 

appearance  in  the  action  against  Terry  Brothers,  but  failed 

to  lo<lge  defences,  and  the  Sheriff-Substitute  (Smith)  passed 
decree  by  default.  The  pursuers  consigned  the  amount  of 
expenses  decerned  for,  and  asked  that  their  defences  be 
received.  The  Sheriff-Principal  (Moncrieff)  of  this  date 
affirmed  the  judgment  of  the  Sheriff-Substitute  reponing 
the  defendant,  but  found  neither  party  entitled  to  expenses 
in  connection  with  the  appeal.  This  is  directly  contrary  to 
the  practice  of  the  Glasgow  Court,  which  was  pleaded  by 
the  defenders.     In  a  Note,  his  Lordship  said — 

This  appeal  raises  a  question  of  considerable  importance.  The  May  12,  wa, 
view  which  the  Sheriff  takes  of  it  is  this  : — First,  The  decree  in  sheriff 
question  is  a  decree  in  absence,  and  not  a  decree  by  default. 
{Marjorihanks  v.  Borthxvick^  19  D.  474.)  Secondly,  The  procedure 
provided  by  sec.  14  of  the  Sheriff  Court  Act  of  1876  is  inapplicable, 
as  it  is  in  terms  confined  to  cases  in  which  no  appearance  has  been 
entered.  Thirdly,  The  2nd  section  of  the  Sheriff  Court  Act, 
18.53,  is  inapplicable  ft)r  the  same  reason.     The  cases  relied  on  by 
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RK»rBBw&Bu«.the  petitioners— 6?ray  v.  Low,  18  D.  628,  and  WUboh  v.  Statt 
Fuiton*?K "it  v.  ^*^^  Insurance  Company,  35  Jurist  635 — are  not  authorities  t^ 
Teny'Brothere.  the  Contrary.  Gray  v.  Lmv  was  decided  on  the  footing  that, 
Sheriff  although  appearance  had  been  entered,  it  had  been  withdrawn 
without  objection  on  the  part  of  the  pursuer,  and  decree  was 
pronounced  in  respect  of  the  withdrawal.  Thereafter,  again 
without  objection,  the  defender  was  reponed,  and  a  record  made 
up.  The  case  was  therefore  dealt  with  as  if  no  appearance  had 
been  entered,  or  at  least  on  the  footing  that  the  pursuer  wajs 
barred.  The  case  of  Wilson,  again,  proceeds  expressly  on  the 
ground  that  the  defender  might  be  reponed,  not  under  sec.  2  of 
the  Act  of  1853,  but  under  sec.  115  of  the  Act  of  Sederunt  of  10th 
July,  1839.  Fourthly,  The  proper  and  only  course  in  such  a  case 
is  a  petition  under  sec.  1 15  of  the  Act  of  Sederunt  of  1839.  That 
is  practically  the  course  that  has  been  adopted  in  the  present  case. 
But  the  Sheriff  confesses  that  he  has  great  hesitation  in  holding 
that  the  pursuers  are  not  deprived  of  the  benefit  of  that  section  by 
reason  of  the  decree  having  been  implemented  in  part — X25  paid 
to  account,  ('ertainly,  such  a  part  payment  is  literally  implement 
in  part;  but  it  appears  that  in  practice  a  different  construction  has 
been  put  upon  the  section,  and  that  it  has  been  construed  in  the 
same  sense  as  sec.  2  of  the  Slieriff  Court  Act  of  1853,  which 
expressly  admits  of  a  party  being  reponed  against  such  part  of  a 
decree  as  may  not  have  been  implemented.  This  is  the  view 
taken  both  in  M*Glashan's  Practice  (sec.  1507)  and  in  Dove 
Wilson's  Practice  (3rd  ed.  p.  142).  The  Sheriff  is  therefore, 
though  with  difficulty,  inclined  to  hold  that  the  petition  is  com- 
petent, and  the  interlocutor  appealed  against  well  founded ;  but 
he  is  free  to  confess  that,  looking  to  the  previous  history  of  the 
case,  if  the  matter  had  been  left  to  his  discretion,  he  would  have 
had  great  hesitation  in  reponing  the  petitioners,  who  are  not  well 
entitled  to  object  to  the  technical  pleas  of  their  opponents. 

For  pursuers — R.   &  S.  Neill,   Clkbk  k  Orkney,  GreeDock.      For 
defenders— TUENEB  6l  Botes,  Greenock. 


National  Security 

SaviugB  Banlc  r. 

Buchanan,  &c. 


SHERIFF  COURT  OF  LANARKSHIRE. 

No.  113.    National   Security   Savings    Bank,  Nonviiud   Raters 
LAHAEKsaiEK.  and   PnrsihevH;   Mrs.  Buchanan    {Rml  RaAser)  and 

Others,  Defenders. 

Process  —  Multiple2)oindmg  —  Necessity  of  Reduction  — 
Executor, — In  a  multiplepoinding,  it  is  not  necessary  to 
sist  process  to  await  a  reduction  of  the  title  of  one  of 
the  claimants,  the  fund  or  subject  being  in  medio;  and 
accordingly  decree  of  preference  wtis  given  in  favour  of 
the  Crown's  donatary,  and  against  an  executrix  decerned 
and  confirmed,  whose  decree  disclosed  ex  fo/cie  that  she 
had  no  right  to  the  office. 

This  was  a  multiplepoinding  with  regard  to  a  sum  of  £82, 
deposited  with  the  pursuers,  and  which  had  belonged  to 
Mrs.  Mary  Buchanan  or  Ritchie,  who  died  intestate, 
without  issue,  and  without  leaving  lawful  heirs.  Her  estate 
falling  to  the  Crown  as  idtirmis  hceres,  the  claimant  Mrs- 
Buchanan,  who  was  the  widow  of  Walter  Buchanan,  the 
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only  brother  of  Mrs.  Ritchie,  applied  for  and  ultimately  i^^j^^^hieb. 
obtained  a  gift  of  it  from  the  Crown.     In  the  meantime,  ^^^^ USk^i' 
pending  the  granting  of  the  gift,  the    other   claimant  in  Buchanan,  tc 
the  multiplepoinding,  Margaret  Ferguson,  a  distant  relative 
of  the  deceased,  but  related  only  through    the   deceased  s 
mother  (whose   father   was    a    brother  of   the   claimant's 
grandfather),  obtained  herself  confirmed  executrix  as  next- 
of-kin  of  Mrs.  Ritchie,  and  asked  to  be  preferred  to  the 
txmd  in  medio.     The  claimant,  Mrs.  Buchanan  maintained 
there  was  no  next-of-kin,  and  that  the  title  of  the  executrix 
having  been  granted  in  error  ought  not  to  compete  with 
her  own  regular  and   preferable   right.     Defences  to  the 
competency  of  the  action  having  been  stated,  the  Sheriff- 
Substitute  (Guthrie)  issued  the  following  Interlocutor  and 
Note: — 

Glasgow,    '2itJi  Febmnry,    1885. — Having  heard  parties'  pro-   ,      -~- 
curators  on  the  defences  to  the  action,  for  the  reasons  stated  in 
the  note  repels  the  same  hoc  statu,  and  appoints  parties  to  lodge 
claims  within  four  days,  and  to  answer  the  same  within  four  days 
thereafter,  and  to  adjust  on  5th  March.  W.  Guthrie. 

Note, — This  multiplepoinding  is  brought  in  name  of  the 
National  Security  Savings  Bank  by  Mrs.  Buchanan,  who  is  the 
Crown's  donatary  to  the  estate  of  her  deceased  husband's  sister, 
Mrs.  Ritchie.  Her  right  to  the  fimd  in  medio  is  disputed  by  a 
more  distant  relative  of  the  deceased,  Margaret  Ferguson,  who  has 
got  herself  decerned  and  confirmed  executrix  dative  qtui  next-of- 
kin  to  Mrs.  Ritchie.  The  real  miser,  however,  alleges  in  her 
condescendence  that  the  executrix  has  no  real  right  to  the 
character  of  executrix,  being  a  distant  relative  of  the  deceased  on 
the  mother's  side,  and  that  her  title  must  be  disregarded  ;  in  other 
words,  that  the  Court  has  given  her  confinnation  by  an  oversight, 
and  that  her  application  must  have  been  founded  on  fraud  or  error. 
It  is  pleaded  for  Margaret  Ferguson  that  her  decree  and  confinna- 
tion affords  her  a  good  title  upon  which  she  must  prevail  in  this 
action  unless  it  be  set  aside  by  reduction.  The  1 1th  sec.  of  the 
Sheriff  Court  Act,  1877,  does  not  seem  to  apply  to  decrees,  and  I 
have  therefore  to  dispose  of  this,  which  is  the  only  question  raised 
at  this  stage,  without  the  aid  of  that  statute. 

The  plea  of  incompetency  overlooks  the  natiu'c  of  the  action  of 
multiplepoinding.  It  is  a  process  of  competition,  and  as  such  is  held, 
says  Prof.  Bell  (Com.  ii.  295),  to  be  a  congeries  of  all  the  actions 
which  maybe  necessary  for  extricating  the  competition,  forthcoming, 
count  and  reckoning,  reduction,  declarator,  &c.  So  Lord  Stair  says 
in  his  chapter  on  competition  (B.  iv.  Tit.  35,  S.  1) : — "  It  remains  to 
"  consider  the  competition  of  rights,  which  implies  as  many  diffe- 
"  rent  actions  as  there  are  competing  rights.  In  which  also  both 
"  declaratory,  petitory,  and  possessory  actions  are  comprehended ; 
"for  whatever  parties  may  allege  in  declarators,  reductions,  or 
"  improbations.  they  may  allege  the  same  in  competitions,  when 
"many  several  rights  contend  for  one  common  subject,  and  do 
"insist  for  preference.'^  And  in  another  passage  (B.  iv.  Tit.  16, 
S.  3)  he  describes  the  action  of  multiplepoinding  in  terms  which 
leave  no  doubt  that  it  is  a  competition  of  the  kind  to  which  he 
refers  in  the  words  which  I  have  quoted.  Indeed,  it  is  obvious 
that  a  process  of  multiplepoinding  would  he  deprived  of  much  of 
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Laxarmhirb,  Jig  value  if  a  claimant  were  to  be  stopped  by  a  title  in  his 
^avfn  *'  Bwik^v '^  OPP*^^^^'^*  which  is  ex  facie  exclusive  of  his,  and  were  prevented 
Buchanan,  Ac."  from  Stating  objectious  to  it,  however  obvious,  till  he  had  set  it 
Feb.  24, 1886.  Rfiidc  hj  reductiou.  The  same  doctrine  appears  in  Shand's 
sheriff"GuTHRiB.  Practice  of  the  Court  of  Session,  p.  618,  where  various  cases  of 
somewhat  ancient  date  are  cited  as  examples,  and  the  not  unreason- 
able distinction  is  made  that  a  reduction  must  be  brought  when 
the  party  claiming  has,  or  alleges,  possession  upon  the  right  which 
is  impugned,  but  that  the  competitors  may  dispute  their  rights 
and  preferences  in  the  multiplepoinding  when  the  subject  is 
actually  in  viedio.  See  Mitchehon  v.  Ker  (1628  M.  2751)  3PAdam 
V.  Earl  of  Galloway  (1766  M.  2755),  Earl  of  Argyle  v.  M'DimgaU 
(1665  M.  11,971).  Here  the  fund  in  dispute  is  not  reduced  into 
possession  by  either  party,  and  the  process  is  brought  to  exonerate 
and  discharge  the  holder  of  it,  who  is  doubly  distressed.  It 
appears  to  me  that  it  would  be  very  unfortunate  for  the  parties  if 
it  were  necessary  to  resort  to  the  Court  of  Session  to  get  rid  of  a 
decree  of  confirmation  which,  if  the  averments  of  the  Crown's 
donatary  are  well  founded,  will  appear  on  the  very  face  of  the 
proceedings  before  the  Commissary  to  have  been  obtained,  in  the 
most  favourable  view  for  the  alleged  executrix,  by  a  blunder  on 
her  part,  and  an  oversight  on  the  part  of  the  Court.  I  repel  the 
defences  Jioc  statu,  only  because  it  may  turn  out  in  the  end, 
though  for  the  reasons  stated  I  do  not  think  it  likely,  that  the 
further  progress  of  the  cause  may  reveal  some  incompetencv. 

W.  G. 

After  the  record  was  closed  upon  the  claims  of  parties, 
the  following  Interlocutor  was  issued  disposing  of  the 
case: — 
MarchM,  1886  GLASGOW,  26«A  March,  1885. — Having  heard  parties'  procurators: 
Sheriff  GuTHRiB.  Finds  that  it  is  admitted  at  the  bar  that  the  document  No. 
16  of  process  is  a  copy  of  the  petition  upon  which  the 
claimant  Margaret  Ferguson  was  decerned  executrix  dative  qua 
next-of-khi  to  the  deceased  Mrs.  Mary  Buchanan  or  Ritchie,  and 
that  it  is  not  alleged  that  the  averments  contained  therein  are 
untrue  :  Finds  that  it  is  disclosed  on  the  face  of  the  said  petition 
that  the  SJiid  claimant  was  not  one  of  the  said  next-of-kin  according 
to  the  law  of  Scotland,  and  that  the  decree  following  thereon  was 
granted  per  incuriam  luid  in  error :  Therefore  repels  the  claim 
of  the  said  Margaret  Ferguson,  and  prefers  the  claimant 
Mrs.  Buchanan  to  the  fund  in  medio  in  terms  of  her  claim, 
and  decerns  against  the  nominal  raisers  in  favour  of  the  said 
Mrs.  Buchanan  for  payment  of  the  said  fund;  and  on 
payment  l)eing  made  exoners  and  discharges  the  nominal  raisers  of 
all  claims  imder  this  action,  and  decerns :  Finds  the  claimant 
Mrs.  Buchanan  entitled  to  expenses  against  the  claimant  Margaret 
Ferguson,  cfec.  W.  Guthrie. 

N^ot^, — I  refer  to  the  note  to  the  interlocutor  of  24th  February 
last.  W.  G. 

No  appeal  was  taken  against  this  Interlocutor. 

For  claimant  and  real  raiser,  Mrs.  Buchanan — Mr.  A.  W.  GBAm:,  S.S.C 
(Frame  k,  Grant),  Glasgow.  For  claimant,  Margaret  Ferguson— Mr.  JoHK 
Strathbrn,  Glasgow. 
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Alexander  Hunter,  Pursiu^r;  Mrs.  Crawford  and        No.  114. 
Robert  Crawford,  DefenilevH,  la»akebhib«. 

Bankruptcy — Married  Wom^rCs  Property  Act,  1881. — Circum-      Crawford' 
stances  in  which  held  that  the  funds  of  the  wife  were  so 
immixed  with  those  of  the  husband  ajs  necessarily  to 
become  assets  of  his  estate  in  bankruptcy. 

This  was  an  action  at  the  instance  of  the  trustee  under 

ceado  on  the  estate  of  R.  Crawford  &  Co.,  for  delivery  of 

certain  jewellery  in  the  posseasion  of  the  defender,  Mrs. 

Crawford.      The  facts  fully  appear  from  the  Interlocutor 
and  Note  of  the  Sheriff-Substitute  (Erskine  Murray): — 

Glasgow,  2bth  March,  1885. — Having  heard  parties'  procurators  Mwch  26.  laso. 
and  advised  the  case  :  Finds  (1)  that  defender,  Mrs.  Crawford,  lent  sheriff  mu beat. 
to  her  husband  various  monies  in  the  year  1882,  which  were 
immixed  in  the  business  carried  on  by  him  under  the  iirm  of  K. 
Crawford  k,  Co. ;  finds  (2)  that  the  firm  of  R.  Crawford  k  Co. 
being  now  under  cessio,  the  trustee  in  the  cessio  has  brought  the 
present  action  to  compel  the  defender,  Mrs.  Crawford,  and  her 
husband  as  her  curator  and  administrator,  to  deliver  certain 
jeweller}'  which  she  t<x)k  out  of  the  stock  of  R.  Crawford  &  Co. ; 
finds  (3)  that  Mrs.  Crawford  took  away  the  said  stock  to  secure 
her  advances;  finds  (4)  that  under  the  Married  Women's 
Property  Act,  1881,  sec.  3,  the  articles  in  question  becoming 
mixed  with  tlie  funds  of  her  husband  and  his  firm,  are  reclaimable 
by  the  trustee  in  the  cessio;  finds  (5)  that  it  has  been 
proved  that  she  is  in  possession  of  the  iuticles  libelled,  imder 
the  qualification  that  it  cannot  be  held  that  it  lias  been 
proved  that  they  were  real  gold  or  silver  :  Therefore  ordains 
the  defenders  to  deliver  as  craved,  subject  to  this  qualification 
that  the  articles  so  to  be  delivered  are  not  necessarilv  to  be 
articles  of  real  gold  or  real  silver,  and  that  within  14  days, 
reserving  to  pronounce  further.  A.  Erskine  Murray. 

Note. — The  defender,  Mrs.  Crawford,  and  her  husband,  the 
defender,  R.  Crawford,  were  married  a  long  time  ago.  She  appears 
to  have  become  entitled  under  the  settlement  of  her  father,  who 
died  a  good  many  years  ago,  to  certain  funds,  of  which  she 
received  £200  at  an  earlier  date,  and  £340  in  the  year  1882.  Her 
husband  and  son  had  previously  started  a  business  of  R. 
Crawford,  Sons,  ^  Co.,  of  which  after  a  time  a  Mr.  Paton  became 
a  partner.  While  he  was  a  partner,  a  portion  of  the  £340  of  Mrs. 
Crawford's  was  put  into  the  business  to  the  extent  of  £200  or  so, 
and  used  in  the  purchase  of  stock.  Being  afraid  at  one  time  for 
possible  results,  she  took  a  portion  of  the  stock  away,  and  her 
husband  and  she  had  a  dispute  on  the  subject,  and  he  laid  the 
matter  before  a  meeting  of  creditors,  but  nothing  was  finally 
arranged*  Paton  left  the  business,  and  she  became,  it  is  said, 
partner  in  his  place  for  a  week  or  two,  in  May,  1883,  when  the 
business  was  broken  up,  she  removing  all  the  stock  to  her  own 
house.  Meantime  her  husband  had  taken,  from  May,  1883, 
premises  at  296  Argyle  Street,  which  were  opened  in  June,  under 
the  firm  of  R.  Crawford  k  Co.,  of  which  R.  Crawford  and 
John  Harrison  were  the  partners.  To  this  shop  was  taken  the 
stock  which  Mrs,  Crawford  had  removed  from   the  other  shop. 


March  25, 1886. 
Sheriff  MuRRAT. 
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lavabkshiu.  ii  ig  gaid  tliat  tho  articles  were  on  "  approbation."  Practically 
Hunter^  they  Were  dealt  with  just  as  the  company's  stock.  There  was  no 
other  stock  except  £40  worth,  which  Harrison  had  put  in.  Before 
long  a  dispute  arose  between  R.  Crawford  and  his  brother,  T.  W. 
Crawford,  who  occupied  an  adjoining  shop.  R.  Crawford  tried  to 
interdict  T.  W.  Crawford  from  exhibiting  certain  placards  in  his 
windows,  but  failed  in  his  action,  and  a  decree  against  him  for 
expenses  was  given  in  Januan',  1884.  In  December,  1883,  R. 
Crawford  &  Co.  had  granted  an  assignation  of  the  lease  of  the 
shop  in  favour  of  Mrs.  Crawford  ;  but  the  firm  of  R.  Crawford  & 
Co.  was  not  then  dissolved,  and  the  name  remained  above  the 
door.  T.  W.  Crawford  charged  on  his  decree  on  6th  March,  1884, 
poinded  on  15th,  and  got  a  warrant  of  sale  on  18th  March.  On 
the  2l8t  March  T.  W.  Crawford,  sent  his  shopman,  R«id,  and  an 
assistant,  who  made  a  sort  of  inventory  of  the  goods  in  the  window 
as  seen  by  gaslight,  and  valued  them  after  their  return.  This 
must  be  considered  a  very  rough  valuation  indeed,  and  little  to  be 
relied  on  unless  supported  by  other  evidence.  On  the  2 2d  March, 
at  last,  R.  Crawfoni  and  Harrison  dissolved  the  firm  of  R. 
( -rawford  <fe  Co.,  and  the  notice  was  published  in  the  Gazette  of  the 
24th.  That  week  the  landlord  tried  to  interfere  bv  interdict, 
which  failed.  He  sequestrated  on  the  28th,  but  a  curious  arrange- 
ment was  made  prior  to  the  sequestration.  Mrs.  Crawford  received 
out  of  the  shop  the  most  of  the  stock,  so  that  the  sequestration 
chiefly  fell  upon  the  articles  already  poinded.  She  brought  the 
stock  back  again  in  a  few  days  after  the  sequestration,  and  shortly 
thereafter  the  name  of  R.  Crawford  &  Co.  was  altered  by  the 
letter  R.  being  deleted.  Since  then  she  has  carried  on  the  business 
partly  with  the  assistance  of  her  son ;  but  R.  Crawford  still 
frequents  the  shop,  and  signs  bills  payable  there.  Failing  to  get 
payment  of  his  expenses  in  full,  though  a  partial  offer  was  made, 
T.  W.  Crawford  took  out  a  cessio  against  his  bnrther's  firm  of  R 
Crawford  <fe  Co.  In  this  cessio  the  pursuer  has  been  appointed 
trustee.  He  now  claims  as  part  of  the  estate  certain  articles  as 
the  stock  of  the  shop  296  Argyle  Street,  on  the  ground  that  the 
stock  belonged  to  R.  Crawford  &  Co. ;  and  if  the  funds  were 
originally  belonging  to  Mrs.  Crawford,  they  were  either  lent  to  her 
husband,  or  so  immixed  with  his  funds  as  to  be  liable  to  the 
claims  of  his  creditors  under  the  Married  Women's  Property  Act 
of  1881,  sec.  1,  sub-sec.  4,  taken  along  with  sec.  3. 

In  these  circumstances  the  legal  position  of  parties  remains  to 
be  determined.  On  the  whole,  the  Sheriff-Substitute  has  no  doubt 
that  the  money  put  by  Mrs.  C -rawford  into  the  business  was  so  lent 
or  entrusted  to  the  husband,  or  "  immixed  "  with  his  funds,  in 
terms  of  sec.  3  of  the  Act  of  1881,  as  necessarily  to  become  asset** 
of  his  estate  in  bankruptcy  ;  but  over  and  above  this,  it  falls  to  be 
noticed  that  it  is  the  firm  of  R.  Crawford  it  Co.  against  which  the 
cessio  was  taken  out,  with  whose  monies  those  of  Mrs.  Cra^^-ford 
undoubtedly  mixed. 

On  the  other  hand,  the  Sheriff-Substitute  by  no  means  adopts 
the  valuation  of  the  jewellery,  nor  does  he  accept  the  view  that 
the  alleged  gold  is  really  pure  gold,  or  the  silver  pure  silver ;  he 
has  therefore  limited  the  order  accordingly.  When  the  articles 
are  realised,  Mrs.  Crawford  can  claim  on  the  estate  for  anv  balance 
remaining  after  payment  of  the  few  creditors  and  the  expenses  of 
cessio.     But  the  cheapest  way  for  her  would  probably  he  to  pay 
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off  the  creditors  and  the  expenses  of  cessio,  and  thus  prevent  any  la»abhhim. 
sale  of  her  articles  at  all,  or  any  money  decree  against  her.  ciiwfori 

A.  E.  M.  — 

The  case  was  appealed  to  the  SherifF-Principal  (Clark), 

who,  of  this  date  (May  22,  1885),  adhered. 

For  pursuer— Mr.  William  Baibd  (Baied  &  Stirling),  Glasgow.    For 
defenders— Mr.  William  Lbitgh,  Glasgow. 


John  Stewart,  Purmi^r;  William  Dixon  (Limited),       No.  115. 

Defenders,  lasaemhiee. 

Coal  Mines  Regulation  Act,  1872 — Weighing — Acquiescence —  *^*  — 
Settlement  —  Held  (1)  that  the  provision  of  the  Coal 
Mines  Regulation  Act  of  1872,  that  the  mineral  got  by 
the  miners  shall  be  truly  weighed,  is  satisfied  by  the 
weight  of  each  hutch  and  its  content*  being  duly  taken, 
and  thereafter  an  uniform  deduction  of  agreed  on  amount 
made  therefrom  for  the  tare  of  each  hutch,  and  for  the 
substances  other  than  coal  mixed  with  the  mineral ;  and 
(2)  that  if  a  miner  be  dissatisfied,  his  remedy  is  to  be 
obtained  through  the  check-weigher  at  the  time,  and  not 
after  periodical  settlements  have  been  made. 

This  was  an  action  at  the  instance  of  a  miner  who  had 
been  in  the  employment  of  the  defenders  at  their  Blantyre 
pits,  to  have  it  declared  that  he  had  been  underpaid  by 
them  in  respect  that  the  coals  put  out  by  him  had  not  been 
truly  weighed  in  terms  of  section  17  of  the  Coal  Mines' 
Regulation  Act,  1872.  The  statement  of  the  pursuer  was 
to  the  effect  that  the  coal  delivered  by  him  was  weighed  in 
hutches,  the  actual  weight  of  which  did  not  exceed  4^  cwt. ; 
but  that  the  defenders  made  an  unifonn  deduction  of  5  cwt. 

for  each  hutch,  and  thus  caused  the  pursuer  to  lose  the  diflFer- 
ence.  The  defenders  admitted  that  the  coals  were  weighed 
in  hutches,  and  that  5  cwt.  were  deducted  from  each  hutch  ; 
but  they  explained  that  that  represented  not  only  the  tare 
of  the  hutch,  but  also  an  average  allowance  for  materials 
other  than  the  mineral  contracted  to  be  gotten,  which  are 
invariably  present  in  all  hutches.  The  pursuer  stated  in 
answer  that  the  5  cwt.  represented  the  tare  only  of  each 
hutch,  and  in  addition  thereto  a  further  deduction  wcus 
made  for  materials  other  than  the  mineral  contracted  to  be 
gotten  when  such  were  present.  The  Sheriff-Substitute 
(Lees)  found,  in  the  first  instance,  that  the  pursuer  had 
failed  to  set  forth  that  he  had  any,  or  at  least  any  sub- 
sisting ground  of  action,  as  he  knew  all  along  what  was 
being  done,  and  regularly  every  foi-tnight,  for  several 
months,  accepted  payment  on  that  footing  without  stating 
any  objection.  On  appeal,  the  Sheriff-Principal  (Clark)  held 
that  it  was  a  case  for  inquiry,  and  remitted  it  back  to  the 
Sheriff-Substitute  for  that  purpose.  After  a  lengthened 
pi-oof.  Sheriff  Lees  issued  the  following  Interlocutor  and 
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lasarkshirk.  Note,  finding  that  the  pursuer  had  failed  to  pi*ove  that 
Stewart^ Dixon.  |^}iere  subsisted  any  sum  which  the  defenders  were  owing 
j»n.^i886.    j^jjjj^  g^jj^  dismissing  the  action : — 

Glasgow,  20th  Jatiuary,  1885. — The  Sheriff-Substitute  havin^,' 
considered  the  cause,  Finds  that  during  the  period  from  10th 
November,  1883,  to  26th  April,  1884,  the  pursuer  worked  in  the 
service  of  the  defenders  at  their  No.  4  pit  at  Blantyre  as  a  miner, 
and  that  during  said  period  he  was  paid  regularly  every  fortnight 
the  wages  which  bore  to  have  been  earned  by  him  and  the  work- 
men under  him  :  Finds  that  the  pursuer  has  n<»t  proved  that  there 
subsists  any  sum  which  the  defenders  are  owing  him :  Therefore 
assoilzies  the  defenders  from  the  conclusions  of  thq  action,  and 
decerns :  Finds  the  pursuer  liable  to  the  defenders  in  their 
expenses,  &c,  J.  M.  Less. 

^ot€. — The  piu^uer  comes  into  court  pleading  that  he  has  not 
received  payments  to  which  he  is  entitled.  The  Coal  Mines 
Regulation  Act  of  1872  provides  that  the  mineral  gotten  by  him 
shall  be  tndy  weighed,  and  he  be  paid  according  to  the  weight. 
He  avers  on  record  that  the  defenders  made  an  uniform  deduction 
of  5  cwt.  as  the  average  weight  of  each  hutch,  and  that  this 
mode  of  weighing  was  "  incorrect,  unjust,  and  illegal."  He  also 
asserts  that  a  further  deduction  was  made  in  resj)ect  of  substance 
other  than  coal  that  had  been  sent  up.  On  all  points  his  case  has 
broken  down.  He  himself  admits  that  the  general,  if  not  the 
invariable,  nde  is  that  a  number  of  hutches  are  weighed,  and  the 
average  is  taken  as  the  tare  weight  of  each  hutch  ;  and  he  now 
says  that  he  makes  no  objection  on  that  score.  It  is  obvious  that 
a  miner  has  no  interest  to  object  on  such  a  score,  for,  in  proportion 
as  the  hutch  gets  older,  and  saturated  with  wet,  and  incased  iu 
dirt,  it  will  get  the  heavier ;  and  tlms,  if  the  tare  is  taken  at  the 
average  weight  of  dry  hutches,  the  miner  will  gain  in  proportion 
as  the  hutches  get  heavier.  I  have  said  that  the  case  on  which 
the  pursuer  comes  into  court  is  that  an  imiform  deduction  of  5 
cwt.  was  made  for  each  hutch,  and  that  foreign  matter  was  sub- 
sequently deducted.  It  is  now  conceded  that  this  is  not  the  case; 
that,  unless  for  the  period  between  7th  April  and  26th  April,  uo 
deductions  were  made  in  excess  of  5  cwt. ;  and  that  for  the  rest 
of  the  period  over  which  the  contract  extended,  the  5  cwt 
included  both  the  hutch  and  the  foreign  matter  or  dirt,  as  it  is 
termed.  Now,  it  woidd  appear  that  the  mine  in  which  the  piusuer 
was  working  was  particularly  dirty — 'that  is,  that  the  roof  wjw 
friable,  and  luiavoidably  pieces  of  stone  and  slate  came  down  with 
the  coal.  So  much  was  this  the  case  that  the  pursuer^s  successor 
received  extra  pay.  One  of  the  pursuer's  witnesses  stated  that  14 
hutches  out  of  everj'  15  had  dirt  in  them.  It  may  therefore  be 
assumed  that,  from  these  specially  dirty  places  where  the  pursuer 
and  his  men  were  working,  there  would  be  more  than  the  usual 
number  of  hutches  dirty,  and  more  than  the  usual  amount  of  dirt 
in  each.  Naturally  enough,  therefore,  the  pursuer  said  in  the 
witness-box  that  he  did  not  object  to  a  deduction  being  made  on 
each  hutch  for  dirt ;  and  the  17th  section  of  the  statute  provides 
expressly  for  such  deduction  being  made.  But  the  pursuer  says 
that  this  deduction  ought  to  be  weighed.  I  find  nothing  in  the 
statute  making  any  such  requirement.  What  it  provides  shall  be 
weighed  is  the  mineral  on  which  the  pursuer  is  to  be  paid ;  and  it 
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is  certainly  in  no  way  neceasary  to  weigh  the  rejected  matter  in  laitambhimb. 
order  to  ascertain  what  quantity  has  to  be  paid  for.  There  must  Btewart  v.  Dixon. 
be  one  weighing,  and  that  weighing  would  be  the  gross  weight  of  Jm.  »» U86. 
hutch,  coal,  and  dirt.  But  I  see  no  obligation  that  there  shall  be  sheriffliXH. 
any  further  weighing.  The  pursuer  concedes  that  it  is  proper 
en<uigh  not  to  weigh  each  hutch  separately ;  and  the  like  prin- 
ciple would  fairly  enough  allows  if  both  parties  agreed  thereto, 
that  the  dirt  should  be  made  an  uniform  deduction  also.  The 
result  would,  I  apprehend,  be  much  in  the  miner's  favour.  But 
even  if  this  were  not  so,  what  is  the  miner's  remedy  ?  Is  he  to 
take  payment  for  a  series  of  months,  and  then  come  into  court  and 
httv,  "There  is  something  wn>ng.  I  cannot  say  how  much  is 
"  wrung.  I  cannot  prove  what  1  ought  to  have  got ;  but  because 
"  there  is  sometliing  i^Tong,  I  demand  payment  on  the  footing  that 
"no  deduction  whatever  shall  be  made"?  Now,  it  will  be 
noticed  that  the  pursuer's  claim  is  based  on  a  claim  of  ^  cwt. 
of  dirt  for  every  hutch  he  put  out.  This  he  wants  treated 
>w  a  J  cwt.  of  coal.  But  the  statute  provides  the  miner's 
remedy.  It  provides  that,  when  a  hutch  comes  up,  the  deduc- 
tion is  to  be  estimated;  and  if  the  check-weigher  or  repre- 
sentative of  the  men  and  the  representative  of  the  master  are  not 
agreed  as  to  what  deduction  shall  be  made,  it  is  to  be  determined 
by  a  thirtl  party.  Surely  that  means  that  the  matter  is  to  be 
determined  there  and  then.  And  it  will  be  noticed  that  the  Act 
neither  requires  the  matter  deducted  to  be  weighed,  nor  conflicts 
in  any  way  with  the  idea  that,  if  the  parties  or  their  representatives 
choose,  some  fixed  deduction  may  be  made.  It  is  plain  that  the 
Act  does  not  contemplate  such  a  course  being  followed  as  the 
pursuer  has  taken,  and  therefore  I  think  the  investigation  probably 
justifies  the  plea  of  acquiescence  ttiken  by  the  defenders.  But  it 
k  more  satisfactory,  seeing  the  facts  have  been  gone  into,  to  base 
the  decision  of  the  case  on  the  footing  that  the  pursuer  has  not 
proved  that  there  is  anj'thing  he  is  entitled  to  receive  which  has 
been  withheld  from  him.  From  beginning  to  end  of  the  proof, 
there  is  not  one  vestige  of  evidence  that  an  uniform  deduc- 
tion of  J  cwt.  for  dirt  was  unfair  to  the  pursuer,  or  in  excess 
of  the  actual,  or  even  the  probable,  amoimt  of  dirt.  And  it  is 
freely  conceded  that  the  other  deduction  of  4 J  cwt.  as  the 
weight  of  the  hutch  is  the  usual,  and  perhaps  the  only  practicable, 
way  of  working  the  Act,  and  in  itself  in  no  way  unfair  to  the 
piu^uer.  That  being  so,  there  remains  no  basis  for  the  pursuer's 
claim.  J.  M.  L. 

The  pursuer  appealed  to  the  Sheriff-Principal  (Clark),    M»y «,  iws. 
who  issue<l  the  following  judgment  adhering  to  that  of  the  **'*'*'  ^'^'* 
Substitute : — 

Glasgow,  2%nd  Mapy  1885. — Having  heard  parties'  procurators 
and  considered  the  evidence  and  whole  cause,  for  the  reasons 
assigned  by  the  Sheriflf-Substitutc,  and  under  reference  to  the 
subjoined  note,  Adheres  to  the  interlocutor  appealed  against : 
Finds  the  appellant  liable  in  the  expenses  of  the  action,  and 
decerns.  F.  W.  Clark. 

Note. — It  is  no  doubt  most  important  in  the  public  interest 
that  the  provisions  of  the  Mines  Regulation  Act,  1872,  should  be 
strictly  enforced ;  but  on  full  consideration,  I  fail  to  see  that  any 
departure  from  these   rules  has   occurred   in   the  present   case. 

s 
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lahiubbirx.  Section  1 7  contains  two  provisions — one  for  the  ascertainment  of 

Stewart  v.  Dixon,  the  weight  of  the  mineral  gotten  by  the  miners,  and  the  other  for 

M*y  22^1886.    ascertaining  the  aniount  of  deductions  to  ])e  made  in  respect  of 

Sheriff  CLAftK.  foreign  materials  brought  up  along  with  the  mineral.  As  regards 
the  first,  it  provides  that  the  mineral  shall  be  duly  weighed.  It 
gives  no  specific  direction  how  this  is  to  be  done,  and  therefore 
any  mode  agreed  to  by  the  masters  and  workmen,  or  not  objected 
to  at  the  time,  will  sufficiently  meet  the  statutory  requirements. 
Provisions  of  a  more  elaborate  kind  are  made  for  ascertaining  the 
presence  of  foreign  materials.  For  this  purpose  the  statute  pro- 
vides that  deductions  shall  be  determined  bv  two  arbiters — one, 
the  banksman  or  weigher,  acting  in  the  interests  of  the  masters, 
and  the  other,  the  check-weigher,  acting  in  the  interests  of  the 
miners.  In  the  event  of  a  diflbrence  arising  between  the  arbi- 
trators, it  is  provided  that  the  matter  shall  be  determined  hy  a 
third  party,  to  wit,  an  umpire  or  oversman  mutually  agreed  on. 
Now,  in  the  present  case,  both  those  provisions  appear  to  have 
been  carried  out.  The  coals  must  be  held  to  have  been  duly 
weighed,  seeing  no  objection  was  taken  to  the  mode  of  weighing 
at  the  time  when  alone  it  could  be  taken.  No  irregularity 
occurred  in  carrying  out  the  provisions  as  regards  deduction  for 
the  presence  of  foreign  material,  because  the  matter  was  c<m- 
sidered  by  the  banksman  or  weigher  on  the  one  hand,  and  hy 
the  check-weigher  on  the  other,  and  it  does  not  appear  that  any 
difference  of  opinion  at  tlie  time  existed  between  them.  There 
was  no  room,  therefore,  for  bringing  into  operation  the  arbitra- 
ment of  an  oversman  to  be  mutually  chosen.  If  the  miners 
thought  that  the  statutory  provisions  were  being  departed  from 
in  any  respect,  they  ought  at  once  to  have  insisted  on  their 
full  observance,  and  it  will  he  noted  that  the  conclusion  of  the 
section  makes  most  ample  provision  by  way  of  penalty  for  enforc- 
ing the  rights  of  either  party  in  this  respect.  No  effort,  however, 
was  made  at  the  time  to  compel  observance  of  these  provisions,  if 
they  were  (which  does  not  api)ear  to  be  the  case)  in  any  respect 
departed  from.  It  is  only  ex  post  facto,  and  when  it  would  appear 
to  have  been  impossible  to  go  btick  upon  matters  when  they 
were  no  longer  entire,  that  the  present  claims  were  made. 

F.  W.  C. 

For  pursuer — Mr.  R.  B.  Stewart,  Glasgow.     For  defenders— Mr.  6.  F. 
Newlands  (for  Laubbncb  Thomson  &  Milleb),  Glasgow. 


No.  116. 

.  LAVARKgBIBX. 

Smith  V.  Hnril. 


Cunningham  Smith,  Pursuer;  John  Hurll,  Defender. 

Damages — Dog — Sheep-ioorrying — Culpa — Joint  and  Several 
Liability, — Two  dogs,  having  got  or  been  left  loose, 
worried  a  numl}er  of  sheep.  Held  that  the  owner  of  the 
dogs  was  liable  without  proof  of  fault  on  his  part^  and 
that  his  liability  was  joint  and  several  with  that  of  the 
owTiers  of  other  dogs  which  were  said  to  have  taken  part 
in  the  worrying. 

This  was  an  action  at  the  instance  of  Mr.  Cunningham 
Smith,  cattle  dealer,  residing  at  Mount  Ellon,  Gartcosh, 
against  Mr.  John  Hurll,  fire-clay  manufacturer,  residing  at 
Woodneuk  House,  Gartcosh,  concluding  for  £84  of  damages, 
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king  the  value  of  certain  sheep  belonging  to  the  pursuer  I'Aka^h'"- 
which  he  alleged  had  been  worried  or  destroyed  by  dogs  Bmith^HuHi. 
Wonging  to  the  defender.     The  defender  denied  that  his 
dogs  had  caused  the  damage  complained  of.     After  a  long 
proof,  the  Sheriff-Substitute  (Lees)  found  for  the  pursuer 
by  the  following  Interlocutor  and  Note : — 

Glasgow,  I2th  MarcJi,  1885.— The  Sheriff-Substitute  having  Mmrchu, isso. 
considered  the  cause:  Finds  that,  at  11th  January,  1885,  the  sheriff lmb. 
defender  was  owner  of  a  mastiff  and  a  retriever  which  he  kept  at 
his  residence  of  Woodneuk,  near  Gartcosh  :  Finds  that,  through 
the  failure  of  the  defender  to  take  proper  precautions  for  the  safe 
keeping  of  said  dogs,  they  got  or  were  loose  on  the  morning  of 
said  day :  Finds  that  the  said  dogs,  being  so  loose  on  said 
moming,  proceeded  to  a  field  from  two  to  three  quarters  of  a  mile 
distant  from  Woodneuk,  in  which  the  pursuer  had  certain  sheep 
grazing,  and  attacked  and  destroyed  fifty-six  of  said  sheep  :  Finds 
that  the  loss  thereby  occasioned  to  the  pursuer  amounts  to  £84  : 
Finds  in  law  that  the  pursuer  having  suffered  loss  in  manner 
foresaid  through  the  actings  of  the  defender's  dogs  is  entitled  to 
reparation  therefor  from  the  defender ;  therefore  Repels  the 
defences,  and  Decerns  against  the  defender  for  payment  to  the 
pursuer  of  the  said  sum  of  Eighty-four  pounds,  with  the  legal 
interest  thereon  from  the  date  hereof  till  payment  :  Finds  the 
defender  liable  to  the  pursuer  in  his  expenses,  tfec. 

J.  M.  Lees. 

NoU. — Having  regard  (1)  to  the  statements  made  by  the  girls 
Ferguson  in  the  witness-box  and  to  the  constables,  to  M*Gillivray, 
and  to  other  witnesses  immediately  after  the  occurrence ;  (2)  to 
the  fact  that  both  the  dogs  were  loose  on  said  night ;  (3)  to  the 
condition  in  w^hich  the  mastiff  was  foiuid  to  be  on  the  Monday 
moming ;  and  (4)  to  the  track  left  by  the  dogs,  I  see  no  room  for 
doubt  that  the  destruction  of  the  sheep  was  due,  partially  or 
wholly,  to  the  acts  of  the  defender's  dogs.  It  is  no  doubt  true 
that  no  blood  was  found  on  the  dogs ;  but  in  previous  cases  the 
cunning  with  which  a  dog  that  has  been  engaged  in  sheep- worry- 
ing will  efface  all  marks  of  its  criminality  has  been  noticed. 
Making  all  allowance  for  any  possible  bias  that  the  witness 
M*Gillivray  may  have,  the  corroborative  statements  of  Milne  and 
Turner  are  most  distinct  as  to  the  tracing  of  the  dogs  by  their 
foot-prints.  These  two  witnesses  are  neutral  witnesses,  and  their 
evidence  was  given  unhesitatingly  and  with  much  intelligence. 
The  only  evidence  to  set  against  all  this  is  that  of  the  man 
Wilson ',  but  it  is  to  some  extent  open  to  distrust,  seeing  that  he 
has  a  manifest  interest  to  exonerate  himself.  It  is  show^n  that, 
unless  the  collar  was  fastened  as  tightly  as  the  holes  would  allow, 
the  mastiff  could  get  its  head  out  of  it ;  and  it  is  also  shown  that 
apparently  the  dog  was  given  to  slipping  its  collar.  Now,  Wilson 
says  it  was  his  duty  every  night  to  see  that  the  dog  was  properly 
fastened  up,  and  he  asserts  that  he  did  so  on  the  Saturday  night 
in  question.  He  admits,  however,  that  on  the  Sunday  moming  he 
found  the  collar  fastened  in  a  proper  manner.  Now,  unless  the  dog 
itself  loosed  its  collar  and  then  fastened  it  again,  it  does  not 
appear  how  Wilson's  statement  can  be  credited.  The  dog  was  on 
the  chain  at  three  o'clock  in  the  moming;  no  member  of  the  house- 
hold has  been  adduced  to  say  he  loosed  the  dog  after  that,  and  it 
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Lasabkbhibb.   ia  admitted  that  no  stranger  dared  have  done  so.    These  considera- 

smith  V.  Hurii.  tions  make  it  pretty  plain  that  Wilson's  statement  as  to  having 

March  12,  i88fiw  fastened  the  dog  securely  on  the  Saturday  night  cannot  be  received; 

sheriffLiBB.    and  the  rash  answers  he  made  under  re-examination  show,  I  fear, 

that  his  statements  are  given  rather  readily,  and  must  be  received 

with  some  caution. 

According  to  my  view  of  the  law,  this  state  of  matters  saddles 
liability  on  the  defender.  But  at  the  close  of  the  speech  made  on 
his  behalf,  the  plea  for  the  first  time  was  stated  that  by  the  law 
of  Scotland — though  it  be  not  necessary  for  a  pursuer  who  has  liad 
cattle  or  sheep  injured  by  a  dog  to  prove  that  it  was  previously  of 
vicious  propensity — it  must  be  shown  that  there  was  culpa  on  the 
part  of  the  person  who  owned  or  wtxs  in  charge  of  it.  In  support 
of  this  contention,  the  opinions  of  Lord  Mure  in  the  case  of 
Murray  v.  Brown  and  PorUu)U8,  16  Dec.  1881,  19  S.L.R.  253; 
and  of  Sheriffs  Gordon  and  Barclay  in  Barr  v.  M^Isaae,  2  Dee. 
1864,  Guthrie's  Cases,  498,  w^ere  referred  to ;  and  it  was  pointed 
out  that  in  Murray's  case,  and  also  in  M*Intyre  v.  Carmichael,  18 
Feb.  1870,  8  M.  570,  the  interlocutor  of  the  Court  affirming' 
liability  contains  an  express  finding  of  fault. 

These  are  certainly  considerations  of  much  weight,  but  they 
appear  to  me  to  be  more  than  counterbalanced  by  what  can  \\e 
said  against  them.  It  is  plain  that  prior  to  the  decision  of  Orr 
v.  Fleeming  in  the  House  of  Lords,  on  3rd  April,  1855,  2  Macq.  14, 
liability  would  have  been  affirmed  here.  Now,  the  object  of  the 
Lord  Chancellor  in  deciding  that  case  was  to  hold  that  the  law  of 
Scotland  required  fault  to  be  proved,  though  perhaps  it  did  not  go 
the  length  of  requiring  that  tlie  fault  should  be  established,  as  iu 
the  law  of  England,  by  proof  that  the  dog  was,  within  the  know- 
ledge of  its  owner,  of  vicious  propensities.  In  1863,  the  statute 
26  &  27  Vic,  cap.  100,  was  enacted  in  order  to  get  rid  of  the 
law  laid  down  by  Lord  C-ranworth.  Now,  in  construing  a 
remedial  statute,  it  has  been  pointed  out  that  the  first  thinp  is  to 
consider  what  was  the  evil  that  was  to  be  remedied.  {Murray  v. 
Dickson^  7th  June,  1866,  38  J.  425.)  Here  the  evil  was  the 
necessity  of  showing  fault  in  the  case  where  a  dog  had  attacked 
cattle  or  sheep.  And  in  the  case  of  M^Intyre  al)ove  referred  to, 
the  Lord  President  remarked — "  I  have  no  doubt  the  intention  of 
"  the  Legislature  was  to  abrogate  the  law  laid  down  by  the  House 
"  of  Lords  in  the  case  of  Orr  v.  Fleeming ^  and  to  make  the  owner 
"  of  a  dog  liable  on  proof  of  its  being  the  cause  of  the  mischief, 
"  whether  there  be  proof  of  fault  on  his  part  or  not ;  but  certainly 
"  that  is  not  very  satisfactorily  declared  by  the  statute."  And  in 
deciding  Murray  v.  Broicn,  Lord  Shand  adopte<l  this  enimciation 
of  the  law.  I  have  said  that  the  object  of  the  Lord  Chancellor 
was  to  declare  that  the  law  of  Scotland  did  not  differ  from  the  law 
of  England  in  the  matter  of  existence  of  the  culjxt.  It  is  therefore 
probable  that  the  House  of  Lords  wotUd  be  slow  to  say  that  the 
Legislature,  by  enactments  which  received  the  sanction  of  the 
House  of  Lords,  purposely  made  the  law  of  Scotland  to  differ  from 
that  of  England  and  of  Ireland.  Now,  by  the  corresponding 
English  and  Irish  Acts,  28  &  29  Vic,  cap.  60,  and  25  &  26 
Vic,  cap.  59,  it  is  expressly  provided  that  in  the  case  of  injury  to 
sheep  or  cattle  by  a  dog,  it  is  not  to  1^  necessary  to  show  a  previous 
mischievous  propensity  in  such  dog,  or  the  owner's  knowledge  of 
such  propensity,  or  that  the  injury  was  attributable  to  neglect  on 
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the  part  of  such  owner.      It  will  be  seen  from  the  report   of  i^»amehi»k 

Cfinnicha^fs  case  in  the  Scottish  Law  Reporter,  vol.  vii.,  p.  318,  smith  v.  HarU. 

that  Lord  Kinloch  takes  the  view  that  it  is  not  necessary  to  show  March  12.  lass. 

fault  on  the  part  of  the  owner  of  the  dog.     And  it  is  matter  of    sheriffLne. 

the  most  familiar  principle  that  where  a  person  has  been  bitten 

by  a  dog,  if  it  be  sho\i'n  that  the  dog  waa  of  a  vicious  breed,  or  of 

vicious  propensity,  and  known  to  its  owner  to  be  so,  it  is  not 

necessary  to  show  that  he  was  guilty  of  negligence.     The  case  of 

Burim  V.  Moorheiul,  8  R.  892,  settles  conclusively  that  an  owner 

is  liable  in  such  circumstances.     It  may  be  said  that  the  retention 

of  such  a  dog  is  in  itself  a  fault.     I  doubt  if  this  is  sound.     Now, 

if  it  were  not  necessary  to  show  previous  vicious  propensity,  and 

consequently  scienter,  then  the  owner  of  a  dog  would  be  liable 

simply  because  of  its  act ;  but  that,  I  think,  is  exactly  the  state  of 

the  law  where  the  animal  injured  is  a  sheep  and  not  a  man.     So 

also  if  the  doctrine  of  Stair  be  examined,  on  which  reliance  was 

placed  in  deciding  Burton^ a  case,  it  will  be  seen  that,  if  previous 

vicious  propensity  is  excised,  liability  arises  through  ownership  and 

through  the  fault  of  the  dog,  without  fault  on  the  part  of  its  master. 

On  these  considerations,   I  am  of  opinion  that  in  the  present 

case  it  is  not  necessary  to  aver,  prove,  or  affirm  fault.     But  even 

if  it  were,  it  seems  to  me  that  in  allowing  a  retriever  to  go  loose 

at  night,  and  in  suffering  a  mastiff  to  get  loose,  there  was  an 

exposure  to  risk  created  which  sufl&ciently  constitutes  fault  on  the 

part  of  the  defender.     It  does  not  appear  whether  the  mastiff  was 

tied  up  to  prevent  it  doing  harm,  or  to  make  sure  that  it  remained 

as  a  watch-dog  at  the  house  ;  but  vfith.  the  light  that  the  dog's 

performances  on  this  occajaion  throw  on  the  matter,  it  is  plain 

that  it  was  not  safe  to  leave  it  at  large. 

It  was  further  urged  that  the  defender,  if  liable,  was  not  the 
only  person  liable ;  other  dogs,  it  was  said,  having  taken  part  in 
the  slaughter.  But  the  liability  in  such  an  event  would  be  joint 
aud  several,  and  the  question  seems  ruled  by  Murratfs  case. 

J.  M.  L. 

The  defender  appealed  to  the  Sheriff-Principal  (Clark),    ^^^±}^ 
who,  of  this  date,  adhered.  sheriff  cla»k. 

For  pursuer— Mr.  J.  Shaughnessy,  Glasgow.     For  defender— Mr.  Wm. 
Howie  (for  Mr.  Richabd  Alston),  Glasgow. 
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Bexjamix  Irving,  PeUtionur ;  Keir  School  Board. 

School  Board — Election — Ballot  Papers, — Held  that  the  whole 

of  the  ballot  papers  issued  and  used  at  an  election  were    school  BoaitL 
invalid,  in  respect  (1)  that  they  did  not  bear  any  uniform 
private  mark  by  the  returning  officer,  and  (2)  that  they 
bore  marks  by  which  votei*s  might  be  identified. 

This  was  a  petition  at  tlie   instance   of   Mr.  Benjamin 

Irving,   fanner,   Bamdennoch,   Keir.   praying    to  have   it 

declared  that  he  is  a  member  of  the  Keir  School  Board. 
The  facts  of  the  case  are  stated  in  the  following  Inter- 
locutor by  the  Sheriff-Substitute  (Hope): — 

Dumfries,  \si  May^  1885. — The  Sheriff-Substitute  having  con- 
sidered  the    petition    and    productions,    after    hearing    parties' 
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Sheriff  Hops. 
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Sheriff  Hope. 
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DuMniBMHiRs.  procurators  thereon,  finds  in  fact  that  it  was  admitted  at  the 
SchwlBoardL  ^^  (^)  ^^^^  ^^  *^  election  of  a  School  Board  for  the  parish  of 
Keir,  held  on  28th  March  last,  Alexander  Boyes,  blacksmith,  at 
Northfield,  in  said  parish,  who  was  a  qualified  elector,  and  obtained 
from  the  presiding  officer — who  was  also  the  returning  officer-  a 
ballot  paper  for  the  purpose  of  voting,  and  having  marked  said 
paper,  tendered  it  to  be  put  into  the  l)ox ;  (2)  that  certain 
persons  representing  and  acting  on  behalf  of  certain  of  the  can- 
didates objected  to  the  vot«  of  the  said  Alexander  Boyes,  on  the 
ground  that  he  held  in  the  polling-lxK)th  some  communication  in 
reference  to  the  tilling  up  of  the  ballot  paper  with  the  petitioner, 
who  was  one  of  the  candidates;  (3)  that  the  returning  officer 
thereupon  refused  to  allow  the  said  Alexander  Boyes  to  place  his 
ballot  paper  in  the  ballot-box,  but  ordered  him  to  place  it  in  an 
envelope,  which  was  done,  and  the  envelope  was  sealed  up  and 
retained  by  the  returning  officer;  (4)  that  when  counting  the 
votes  the  returning  officer  did  not  take  into  consideration  the 
ballot  paper  sealed  up  by  him  as  aforesaid ;  (5)  that  upon  a  sum- 
mation of  the  votes  the  returning  officer  annoimced  that  four  of 
the  candidates  had  a  greater  number  of  votes  than  those  given  for 
the  petitioner,  and  that  another  of  the  candidates,  Charles  JamcH 
Hoggan,  had  an  equal  number  of  votes  with  him;  (6)  that  in 
exercise  of  the  power  conferred  on  him  by  the  14th  section  of  the 
Education  (Scotland)  Act,  1872,  the  returning  officer  deter- 
mined that  the  said  Charles  James  Hoggan  was  duly  elected  as  a 
member  of  the  School  Board  along  with  the  four  candidates  who 
had  secured  a  greater  number  of  votes ;  and  (7)  that  the  petitioner 
avers  that  the  said  Alexander  Boyes,  in  the  ballot  paper  filled  up 
by  him  and  rejected  as  aforesaid,  recorded  four  votes  in  his  behalf, 
and  in  consequence  claims  to  have  had  a  majority  of  votes  over  the 
said  Charles  James  Hoggan,  and  to  have  been  duly  elected  a 
member  of  the  School  Board :  Finds,  in  law,  that  the  ballot 
paper  presented  by  the  said  Alexander  Boyes  was  wrongfully 
rejected  by  the  returning  officer,  and  that  it  should  have  l)een- 
taken  into  account  in  the  summation  of  the  votes ;  and  l)efort' 
further  procedure,  allows  to  the  petitioner  a  proof  as  to  the 
contents  of  stiid  ballot  paper  and  to  the  respondents  a  conjunct 
probation,  and  assigns  Tuesday,  the  12th  curt.,  within  the  Sheriff 
Court-house  here,  at  half-past  eleven  o'clock  forenoon,  as  a  diet  for 
leading  said  proofs;  and  grants  diligence  against  witnesses  and 
havers  at  the  instance  of  lx)th  parties.  David  Boyle  Hope. 

Note, — Alteniatively  with  the  craving  in  the  petition  that  he 
l)e  found  to  have  been  duly  elected  in  place  of  Sir.  Hoggan,  the 
petitioner  craves  that  the  whole  election  be  set  tiside  on  account 
of  certain  alleged  irregularities  in  the  procedure  at  the  polUng- 
booth.  Naturally,  this  is  the  most  important  part  of  the  case ; 
but,  as  the  petitioner  does  not  wish  to  press  this  point  unless  he 
be  unsuccessful  on  the  point  which  more  particularly  concerns 
himself,  and  as  the  consequences  of  upsetting  the  whole  election 
are  so  serious,  the  Sheriff-Substitute  has  not  in  the  meantime 
dealt  with  that  part  of  the  case.  It  seems  quite  clear  that  the 
returning  officer  committed  an  illegal  act  in  rejecting  and  sealing; 
up  Mr.  Boyes'  voting  paper.  Indeed,  the  procurator  for  the  School 
Board  did  not  maintain  that  he  was  right  in  doing  so,  and  there- 
fore it  is  unnecessary  to  discuss  the  question.  If  either  Boyes  or 
the  petitioner  committed  any  offence,  there  are  appropriate  remedies, 
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May  19. 188&. 


of  which  the  rejection  of  Boyes*  ballot  paper  does  not  appear  to  be  ^^''"""°'*'- 
one.  The  petitioner  is  entitled  to  have  this  ballot  paper  looked  at,  gJJJSl  bcSpS 
and  the  votes  thereon  recorded  taken  into  account  in  the  summation. 
It  was  maintained  on  behalf  of  the  School  Board  that  under 
the  15th  section  of  the  Education  Act,  if  Mr.  Hoggan's  election  be 
declared  invalid,  it  falls  to  them  to  nominate  a  peraon  in  his  stead. 
The  Sheriff-Substitute  will  deal  with  this  point  if  necessary  after 
it  he  seen  with  whom  the  majority  of  votes  lies.  On  account  of 
the  admissions  made  by  the  respondents,  no  proof  seems  to  be 
necessary  at  this  stage  except  the  production  and  examination  of 
the  ballot  paper  in  dispute.  If  the  returning  officer  had  been 
called  as  a  paity,  the  simplest  plan  would  have  been  to  order  him 
to  produce  it ;  but  as  he  has  not  been  called,  the  petitioner  will 
have  to  recover  it  in  the  ordinary  way.  D.  B.  H. 

In  compliance  with  this  Interlocutor,  a  proof  was  led,  at 

which  the  Clerk  to  the  School  Board  produced  a  sealed 

packet  containing   the   rejected  ballot  paper.     The  party 

Boyes  appeared,  and  objected  to  his  paper  being  opened,  as 

it  would  involve  a  violation  of  the  secrecy  of  the  ballot. 
The  Sheriff-Substitute,  on  this  aspect  of  the  case,  issued 
the  following  Interlocutor : — 

Dumfries,  \9th  May^  1885. — The  Sheriff-Substitute  having 
considered  the  proof  and  productions  and  whole  process,  after  a  sheriff  hofi. 
debate  thereon,  finds  in  fact  (1)  that  the  ballot  paper  which  was 
tendered  by  Alexander  Boyes  and  was  rejected  by  the  returning 
officer  waa  invalid,  in  respect  that  on  it  were  given  more  votes 
than  the  voter  w^as  entitled  to  give ;  and  (2)  that  the  whole  of  the 
ballot  papers  issued  and  used  at  the  election  were  invalid  in 
respect  (1)  that  they  did  not  bear  any  uniform  private  mark  by 
the  returning  officer;  and  (2)  that  they  bore  marks  by  which 
voters  might  be  identified:  Finds  in  law  (1)  that  the  whole 
•election  is  null  and  void  on  the  grounds  stated  in  the  second 
finding  in  fact ;  tmd  (2)  that  at  all  events  the  petitioner  w^as  not 
duly  elected,  on  the  grounds  stated  in  the  first  finding  :  Therefore 
refuses  the  first  craving  in  the  prayer  of  the  petition,  and  decerns 
in  terms  of  the  second  craving,  and  finds  neither  party  entitled  to 
expenses :  Further  appoints  the  Clerk  of  Court  to  intimate  this 
interlocutor  to  the  Scotch  Education  Department,  and  to  retain 
the  sealed  packet  of  ballot  papers  to  await  the  instructions  of  said 
department.  David  Boyle  Hope. 

NoU. — Section  8  of  schedule  B  of  the  general  order  relating 
to  the  general  election  of  School  Boards  enacts  that  "any 
**  ballot  paper  on  which  more  votes  are  given  than  the  voter  is 
"  entitled  to  give  .  .  .  shall  be  invalid  and  not  coimted." 
It  turns  out  that  Alexander  Boyes  marked  six  votes  on  his  paper, 
80  that  the  petitioner  must  fail  in  his  claim  to  have  had  a  majority 
of  votes  by  the  assistance  of  that  paper.  In  a  deliverance  by  the 
returning  officer  sealed  up  along  with  the  ballot  papers,  this 
ground  of  invalidity  is  not  stated.  The  same  section  enacts  that 
papers  shall  also  be  invalid  and  not  counted  "  on  which  anything 
'*  is  written  or  marked  by  which  the  voter  can  be  identified,"  and 
section  1  enacts  that  "  the  returning  officer  shall  make  a  uniform 
"  private  mark  on  all  the  ballot  papers  issued."  He  has  failed  to 
make  any  such  mark,  and  the  papera  arc  all  numbered,  which, 
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DuimnuHiBi.  according   to   the   Sheriff-Substitute's  reading  of  the  regulation 

ScbS^BoardL    ^^^^  quotcd,  is  quite  illegal.     He  regrets  extremely  to  have  to 

Mft  ITisafi.    ^®^^^®  ^^®  election  null,  but  he  does  not  see  how  to  avoid  it  since 

— ^        the  point  is  raised.     He  is  aware  that  in  1873  a  Sheriff-Principal 

of  one  of  the  northern  counties  held  that  the  numbering  of  ballot 

papers  did  not  invalidate  them,  but  at  that  time  the  niles  for 

conducting  School  Board  elections  did  not  contain  the  regulations 

referred  to. 

At  the  debate  a  procurator  appeared  for  Alexander  Boyes, 
the  voter  whose  paper  was  objected  to  and  rejected,  and 
maintained  his  right  to  object  to  the  paper  being  looked  at^  as  it 
would  involve  a  violation  of  the  secrecy  of  the  ballot.  As  matters 
have  turned  out,  it  has  not  done  so,  except  to  disclose  that  he 
spoiled  his  ballot  paper.  But  even  if  it  had,  the  dispute  could 
not  have  been  decided  without  looking  at  it,  and  the  Sheriff- 
Substitute  thinks  that  he  had  no  locus  standi  to  object.  Why  he 
should  have  objected  when  he  must  himself  have  told  how  he 
voted  does  not  appear. 

It  seems  inequitable  that  the  nitepayers  of  the  parish  shoidd, 

through  the  respondents,  be  made  to  pay  the  expenses  of  this 

litigation ;  and,  indeed,  it  is  doubtful  how  far  these  can  be  paid 

out  of  the  rates.     It  seems  equally  hard  that  the  respondents 

should,  as  individuals,  be  foiuid  liable  ;  while,  on  the  other  hand, 

the  petitioner  has  failed  in  his  chief  object,  and  saddled  the  parish 

w^ith  the  cost  and  worry  of  a  new  election.     On  these  grounds  no 

expenses  have  been  given.  D.  B.  H. 

For  petitioner  —  Mr.  Jabdinb,    Thomhill.     For    School   Board  — Mr. 
Hbndebson,  Damfries. 
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SHERIFF  COURT  OF  ROSS-SHIRE. 

Donald  Mack  ay,  Petitioner;  Farr  School  Board. 

School  Board — Election — Validity  of  Nomination  Pajx'r. — 
Held  that  the  Sheriff  has  no  power  to  review  the  decbion 
of  the  returning  officer  on  the  question  of  the  validity  of 
a  nomination  paper. 

An  action  was  raised  in  the  Sheriff  Court  at  Dornoch  to 

have  the  election  of  Mr.  John  Mackay,  merchant,  Strath  v, 

as  a  member  of  the  School  Board  of  Farr  at  the  triennial 

election,   declared  invalid  in  respect  that  his  nomination 

paper  was  not  subscribed  by  five  electora,  as  re<iiiired  by 
the  general  order  of  the  Committee  of  Council  on  Educa- 
tion regarding  elections  of  School  Boards.  The  Sheriff- 
Substitute  (Mackenzie)  found  that  he  had  no  power  to 
review  the  decision  of  the  returning  officer  on  tlie  question 
of  the  validity  of  the  nomination  paper,  and  issued  the 
following  Interlocutor : — 

Dornoch,  23rc?  May,  1885.— The  Sheriff-Substitute  havinjr 
advised  the  cause,  Finds  (1)  that  the  triennial  election  of  a 
School  Board  for  the  parish  of  Farr  was  fixed  to  take  place,  and 
did  take  place,  on  the  22nd  day  of  April  last,  and  that  the  respon- 
dent, John  Macdougall,  acted  as  returning  officer  at  said  election  : 
(2)  that  in  the  execution  of  his  duty  as  retuniing  officer,  the  saiii 
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John  Macdougiill  published  a  notice  that  the  said  election  would  bobs^im. 
take  place  on  the  said  22nd  of  April  last,  and  he  received,  within  ^JhoSf  SirST 
due  time,  nomination  papers  from  the  seven  persons  (including 
John  Mackay,  the  respondent)  named  in  the  list,  No.  10  of  pnxjess ; 
(3)  that  in  the  further  execution  of  his  duty  as  returning  officer, 
it  fell  to  the  said  John  Macdougall  to  decide  upon  the  validity  of 
the  nomination  papers  so  lodged  with  him,  and  that,  as  regards 
tlie  nomination  paper  in  favour  of  the  respondent  John  Mackay, 
he  decided  after  enquiry  that  the  said  respondent  had  been  duly 
nominated  for  election,  and  he  issued  to  him  his  deliverance  to 
this  effect  as  the  same  is  contained  in  the  printed  paper,  dated 
1 0th  April,  1885,  produced  at  the  hearing;  (4)  that  the  decision 
*»  pronounced  by  the  returning  officer,  the  said  John  Macdougall, 
sustaining  the  validity  of  the  said  nomination  paper,  is  declared 
ti»  be  final  under  the  9th  rule  of  the  Privy  ( 'Ouncil  regulations, 
No.  8  of  process,  and  is  not  reviewable  by  the  Sheriff;  (5)  that,  as 
A  candidate  duly  nominated,  the  respondent,  John  Mackay,  had 
his  name  submitted  to  the  ratepayers,  and  was,  at  the  poll  subse- 
quently taken  on  the  22nd  April  last,  validly  elected  as  a  member 
of  the  School  Board  of  Farr,  and  of  same  date  he  received  a 
notification  to  the  same  effect  from  the  returning  officer :  Finds 
that  the  only  objection  taken  by  the  petitioner,  Donald  Mackay, 
to  the  election  of  the  said  John  Mackay  being  founded  on  an 
alleged  informality  in  the  signing  of  the  latter's  nomination  paper, 
and  that  objection  having  l)een  already  disposed  of  in  favour  of 
the  said  John  Mackay  by  the  returning  officer,  whose  decision  is 
final,  cannot  now  be  given  effect  to  or  even  considered  by  the 
Sheriff ;  therefore  dismisses  the  present  application :  Finds  the 
said  John  Mackay  to  have  been  duly  elected  a  member  of 
the  School  Boanl  of  Farr :  Finds  no  expenses  due  to  or  by  either 
party,  and  decerns.  Thomas  Mackenzie. 

NoU. — The  finality  attached  to  the  returning  officer's  decision 
its  regards  the  validity  of  nomination  papers  operates  as  a  complete 
bar  to  any  attempt  like  the  present  to  challenge  a  contested 
election  on  the  ground  of  any  alleged  previous  informality  in  the 
nomination  papers,  and  consequently  the  Sheriff-Substitute  feels 
that  he  is  not  entitled  to  interfere  with  what  the  returning  officer 
considered  to  be  a  valid  and  sufficient  nomination  paper  in  the 
cireiunstances.  T.  M*K. 

For  petitioner— Mr.  PETEB  Keith,  Thurso.  For  respondents — Mr.  JOHN 
Leslie,  Dornoch. 


SHERIFF  COURT  OF  FIFESHIRE. 
W.  R.  Fortune,  Parmer;  EuE  School  Board. 

School  Boiird — Election — Modt  of  Conduct imj  Elections  in  non- 
Burghal  Pcwis/ies.  —Circumstances  in  which  held  that, 
although  there  had  been  a  divergence  from  the  rules  and 
directions  contained  in  the  general  order  of  1884,  it  was 
not  sufficient  to  warrant  the  whole  election  being  declared 
invalid. 

The  circumstances  of  this  case  appear  fully  from  the  In- 
terlocutor and  Note  of  the  Sheriff-Substitute  (Henderson): 

Cupar,  \Sth  June,  1885. — The  Sheriff-Substitute  having  heanl 
the  procurator  for  the  puraucr,  and  Mr.  Kctchcn,  the  returning 
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Sheriff 

HSHOBESOX. 


FiFiwHiRK.     officer,  for  himself,  and  the  procurator  for  the  School  Board,  and 
schoSyoard*  Considered  the  petition  and  whole  productions:  Dismisses  the  pcti- 
—         tion :  Finds  the  pursuer  liable  in  expenses,  &c. 

A.  Edward  Henderson. 

Note. — The  returning  officer  for  the  parish  of  Elie — which  is  not 
a  burghal  parish — for  the  purpose  of  the  triennial  election  of  a 
School  Board  for  that  parish  in  April,  1885,  made  use  of  ballot 
papers,  each  having  a  consecutive  number  printed  on  the  back, 
and  being  attached  to  counterfoils,  each  bearing  a  similar  number 
printed  on  the  foce ;  in  fact,  the  same  kind  of  ballot  paper  which  is 
in  use  at  municipal  and  parliamentary  elections.  The  number  of 
each  voter  on  the  valuation  roll  was  not,  however,  marked  upon 
the  counterfoil,  as  is  done  in  the  last-mentioned  elections, — this  not 
being  directed  or  allowed  by  the  general  order  \mder  which 
elections  in  non-burghal  parishes  are  conducted.  In  every  other 
respect  the  election  seems  to  have  been  carried  through  in  strict 
conformity  w^ith  the  general  order  issued  by  the  Lords  of  the 
Committee  of  Privy  Council  on  Education  in  Scotland,  of  date 
1st  Octol>er,  1884. 

One  of  the  unsuccessful  candidates  at  the  election  now  seeks  to 
have  the  election  declared  invalid  because  the  returning  officer 
made  use  of  ballot  papers  and  counterfoils  bearing  a  current 
number,  as  above  described.  His  demand  is  based  (1)  upon 
article  5  of  schedule  B  annexed  to  the  general  order,  containing 
"  Rules  and  directions  for  taking  votes  in  parishes."  That  article 
provides — "  Mode  of  Voting. — When  any  pereon  comes  up  to  vote, 
"  the  returning  or  presiding  officer  shall  ascertain  that  the  person 
"  is  entitled  to  vote,  and,  if  so,  the  returning  or  presiding  officer 
"  shall  deliver  to  the  voter  a  ballot  paper,  ctdl  out  his  name  and 
"  description  as  stated  in  the  valuation  roll,  iind  place  against  the 
"  name  of  the  voter  a  mark  which  will  denote  that  the  voter  has 
"  received  a  ballot  paper,  but  not  denote  the  particular  ballot  paper 
"  which  he  has  received."  In  addition,  (2)  reference  is  made  to 
article  8  of  Schedule  B,  entitled  "  Validity  of  votes,"  which  is  in 
the  following  terms : — "Any  ballot  paper  on  which  more  votes  arc 
"  given  than  the  voter  is  entitled  to  give,  or  on  which  anything  is 
"  written  or  marked  by  which  the  voter  can  be  identified,  shall  Ix? 
"  invalid  and  not  counted." 

The  argument  for  the  pursuer,  which  was  put  with  great  force 
and  ability,  may  be  shortly  summarised  as  follows: — The  ballot 
papera  used,  being  attached  to  counterfoils  and  numbered,  were  not 
in  conformity  with  the  provisions  of  the  general  order  under  which 
such  elections  are  directed  to  be  conducted.  Numbering  and 
coimterfoils  were  not  contemplated  by  the  framers  of  the  order,  as 
no  provision  is  made  for  disposal  of  the  coiuiterfoils;  and  the 
direction  in  the  Ballot  Act,  where  numbering  is  provided  for,  that 
the  backs  of  the  papers  are  not  to  be  exposed  at  the  counting,  is 
not  repeated  in  the  order.  The  numbering  wjis  a  direct  contra- 
vention of  article  8  of  the  schedule,  because  where  there  were 
numbers  following  consecutively,  as  here,  it  would  be  quite  easy 
for  any  one  in  the  polling  station  to  ascertain  the  number  of  any 
paper  issued  to  a  voter,  and  then,  at  the  counting,  to  ascertain 
how  that  voter  had  voted.  This  interfered  with  the  secrecy  of  the 
voting,  and  if  such  a  means  of  identification  existed,  that  was 
sufficient  to  invalidate  an  election,  even  without  any  averment  or 
proof  that  the  vote  of  any  particular  voter  had  been  ascertained. 
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In  disclosing  of  the  case,  it  seems  advistible  to  inquire  shortly 
into  the  history  of  the  general  order  which  is  sought  to  Ix;  enforced 
with  such  strictness,  and  the  terms  of  which  are  desired  to  be 
applied  so  severely  as  to  involve  a  parish  in  the  expense  and 
tnmble  of  a  fresh  election  of  a  School  Bojird.  Bv  the  5th  sul)- 
section  of  section  12  of  the  Education  (Scotland)  Act,  1872,  the 
Board  of  Education  is  directed  **  to  frame  and  issue  such  rules  and 
"  directions  as  may  be  necessary  for  the  conduct  of  the  first  election 
*'  of  School  Boards,  and  such  rules  and  directions  shall  be  publishe*! 
*•  in  the  Edinburgh  Gazette,  and  shall  have  the  same  validity  and 
"  effect  as  if  the  same  had  been  herebv  enacted."  On  21st  Januarv, 
1873,  the  Scottish  Board  of  Education,  in  accordance  wuth  the  duty 
thus  laid  upon  it,  issued  "  Rules  and  directions  for  the  conduct  of 
"  the  first  election  of  School  Boards."  In  framing  these  rules,  <fec., 
the  Board  seems  to  have  considered  it  expedient — why,  it  does  not 
a[)pear — to  make  a  distinction  between  "scho<jl  lK)ards  in  parishes 
"  not  being  burghal  parishes  and  schcxd  districts,  and  school  Ixiards 
"  in  burghs."  The  elections  in  the  latter  were  prescribed  to  be 
conducted  "in  like  manner  lus  a  poll  at  a  contested  municipal 
'*  election  is  directed  by  the  Ballot  Act,  1872,  to  Iw  taken."  When, 
however,  the  Board  came  to  deal  with  "  parishes  not  being  burghal 
'^  parishes  and  school  districts,"  it,  for  some  unexplained  reason, 
issued  "rules  and  directions"  which  differed  from  the  provisions  of 
the  Ballot  Act,  and  the  directions  in  the  schedule  thereto  annexed, 
in  several  ways.  The  principal  points  of  divergence  appear  to  be 
(1)  that  no  pn) vision  was  matle  for  a  private  mark  upon  the  ballot 
paper,  and  (2)  that  already  referred  to,  viz.,  that  the  immber  of 
the  voter  on  tlie  valuation  roll  was  not  directed  to  be  marked 
upon  the  coimterfoil.  Indeed,  coimterfoils  were  not  mentioned  at 
all,  nor  were  any  directions  given  as  to  their  disposal  after  the  poll 
closed.  A  form  of  ballot  paper  was  given  which  did  not  show  a 
counterfoil,  as  the  form  annexed  to  the  Ballot  Act  did. 

Subsequently,  general  orders  were  issued  by  the  Lords  of  the 
Conunittee  of  the  Privy  Council  on  Education  in  Scotland  on  3rd 
February,  1876,  30th  November,  1878,  and  1st  October,  1884. 
These  general  orders  are  substantially  the  same  with  the  "  rules 
"and  directions"  of  1873,  with  the  exception  that  in  each  of 
them  provision  is  made  for  a  uniform  private  mark  being  put  by 
the  returning  or  presiding  officer  upon  each  ballot  paper.  Each 
general  order  contains  a  revocation  of  all  former  orders,  and  the 
last  two,  so  far  as  haa  been  ascertained,  do  not  supply  forms  of  the 
IwUot  papers  to  be  used.  It  will  be  seen  that  there  were  still 
preserved  the  other  distinctions  referred  to  as  existing  l>etween 
elections  conducted  under  the  general  orders  and  elections  under 
the  Ballot  Act.  What  the  object  of  these  differences  was,  whether 
for  simplicity  or  otherwise,  it  is  useless  here  to  inquire ;  but  it  is, 
at  all  events,  relevant  to  remark  that  such  rules  and  directions, 
involving  as  they  do  relaxations  of  and  alterations  on  the  provisions 
of  an  Act  like  the  Ballot  Act,  which  was  framed  with  the  utmost 
care  to  protect  and  ensure  secrecy  of  voting,  cannot  claim  a  higher 
(sanction  or  a  stricter  construction  than  has  been  put  upon  the 
enactments  of  the  more  important  Act  of  Parliament. 

In  the  absence  of  decisions  in  the  Court  of  Session  upon  the 
"rules  and  directions"  in  the  original  order,  or  any  subsequent 
general  orders,  it  seems  the  safest  course  in  construing  the  present 
general  order  to  have  recourse  to  the  analogy  supplied  by  such 
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FiFMHiBR.     decisions  of  that  Court  under  the  Ballot  Act  as  bear  upon  points 

ShaS*Board*  ^^^^  closcly  resembling  these  presently  under  considenition,  and 

—  886.^  endeavour  to  give  effect  to  the  principles  of  construction  laid 

down  and  the  opinions  expressed  in  these  authoritative  judgments. 

The  first  case  to  which  reference  need  be  made  is  the  Dunocm 
case  (Hamilton  v.  Police  Commissioners  of  Dunoon^  January  15, 
1875,  2  R.  299).  In  that  case,  among  other  irregularities  to  which 
exception  wiis  taken,  the  presiding  officer  announced  from  time  to 
time  the  numbers  who  had  voted.  Lord  Gifford,  who  decided  the 
case  in  the  Outer  House,  in  his  note  (p.  307)  thus  dealt  with  this 
objection:  —  "Another  objection  by  the  pursuer  was  that  the 
"  secrecy  of  the  ballot  had  been  infringed  by  the  presiding  officer 
"  announcing  from  time  to  time  the  numbers  who  had  voted,  for 
"  this,  it  was  said,  assuming  the  ballot  papera  to  have  been  con- 
"  secutively  numbered,  would  have  enabled  an  expert  note-taker 
"  to  ascertain  the  relative  numbers  on  the  counterfoil,  and  so 
"afterwards  to  identify  any  voting  paper.  It  was  proved  in 
"  evidence,  however,  that  the  numbers  who  hjid  voted  were  only 
"  mentioned  to  officials,  all  sworn  to  secrecy,  and  when  no  others 
"  were  present.  It  would  recjuire  very  great  expertness  in  a  note- 
"  taker  or  observer  to  coimt  and  obtain  the  right  numbers,  and  it 
"  was  not  shown  that  any  person  had  done  this  or  attempted  to  do 
"  it.  .  .  .  It  has  not  been  shown  that  a  single  vote  was 
"  known  to  anylnxiy  but  the  voter  himself."  This,  as  well  as  the 
other  objections,  was  accordingly  repelled  by  the  Lord  Ordinary. 
It  is  interesting  to  notice  how  very  closely  this  objection  taken  in 
the  Dunoon  case  resembles  the  argument  put  forward  for  the 
pursuer  in  this  case,  in  order  to  endeavour  to  invalidate  the  elec- 
tion on  the  ground  that  voters  might  be  identified  owing  to  the 
presence  of  numbers  on  the  ballot  papers. 

Other  remarks  of  Lord  (i iftbrd  in  the  same  case  seem  of  value,  as 
showing  what  are  truly  the  grounds  upon  which  an  election  under 
the  Ballot  Act  will  be  reduced.  These  observations,  it  is  true,  arc 
directed  to  a  provision  of  the  Bedlot  Act  which  does  not  occur  in 
anv  of  the  "rules  and  directions"  under  consideration;  but  it  is 
thought  that,  as  laying  down  principles  of  general  construction  in 
all  questions  as  to  secrecy  of  voting,  they  are  of  great  importance. 

In  his  note,  at  p.  306  of  the  report,  his  Lordship  says — "Some 
"  of  the  irregularities  were  serious,  and  it  has  not  been  without 
"  difficulty  that  the  Lord  Ordinary  has  come  to  be  of  opinion  that 
"  thev  are  not  fatal.  If  it  had  been  shown  that  anv  of  them,  or 
"  any  of  the  more  materitU  of  them,  were  intentional  and  in  delihe- 
"  rate  defiance  of  the  statute,  and  not  mere  innocent  mistakes,  the 
"  Lord  Ordinary  would  have  animlled  the  election.  But  it  is  quite 
"  clear,  and  indeed  was  not  seriously  disputed,  that  the  proved 
"  iiTegularities  were  the  result  of  innocent  mistake  or  misappre- 
"  hension  on  the  part  of  those  who  were  conducting  the  proceedings, 
"  juid  the  Lord  Ordinary  is  also  satisfied  that  none  of  these  mistakes 
"  or  irregularities  affected  the  principles  laid  down  in  the  Ballot 
"  Act,  or  the  result  of  the  election.  Now,  it  is  very  careftiUy  laid 
"  down  bv  section  13  of  the  Ballot  Act  that  *no  election  shall  be 
"  *  declared  invalid  by  reason  of  the  non-compliance  with  the  rules 
"  *  contained  in  the  first  schedule  to  this  Act,  or  any  mistake  in 
"  *  the  use  of  the  forms  in  the  second  schedule,  if  it  appears  to  the 
"  *  tribimal  having  cognisance  of  the  question  that  the  election  was 

*  conducted  in  accoixlanec  with  the  piinciples  laid  down  in  the 
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"  *  body  of  this  Act,  and  that  such  non-compliance  or  mistake  did     Fifmbim. 

" '  not  affect  the  result  of  the  election/   There  is  a  similar  provision  ^^^^^^^ 

"in  the  General  Police  Act  of  1862,  providing  that  elections  shall    j„„g"^jgg5 

**not  be  set  aside  on  technical  mistakes  or  irregularities.      The 

"Lord  Ordinary  is  of  opinion  that  the  provision  of  section  13  and 

"the  relative  provision  in  the  Act  of  1862  are  sufficient  to  save 

"  the  election  in  the  present  case  from  nullity,  though  it  must  l)e 

"coufesseil  that  some  of  the  irregularities  deserve  very  severe 

"  censure.    None  of  them  affected  the  great  principle  of  the  Ballot 

"Act — secret  voting— and  every  elector  had  a  fair  and  fiill  opjM^r- 

"tunity  to  give  his  secret  vote." 

This  principle  of  construction,  that  an  election  will  not  he 
lightly  put  aside  for  innocent  mistakes  or  non-compliance  with 
directions,  provided  the  principle  of  secret  voting  be  preserved, 
and  the  result  of  the  election  be  not  affected,  was  sulisequently 
endorsed  bv  Lord  M'Laren  and  the  First  Division  in  the  case  of 
Dfans  V.  MaffistraUs  of  Haddington^  July  7,  1882,  9  R.  1077. 
The  principal  objection  taken  to  the  conduct  of  the  election  in 
that  case  was  one  which,  it  is  thought,  illustnites  the  weight  and 
value  of  the  objection  to  the  numl)ering  of  the  ballot  papers  in  the 
case  now  under  consideration.  The  presiding  officer  there,  in 
addition  to  marking  the  number  on  the  valuation  roll  of  each 
voter  on  the  counterfoil,  also  marked  it  in  the  case  of  about  one- 
third  of  the  papers  upon  the  face  of  the  ballot  paper  also.  This 
marking,  it  will  -be  observed,  enable<l  any  one  who  handled  the 
papers  so  marked,  by  merely  rememl)ering  the  number  on  the  roll 
of  any  voter,  at  once  to  ascertain  how  the  voter  had  voted.  This 
means  of  discovering  how  persons  have  voted  is  a  much  more 
certain  and  probable  method  than  the  somewhat  fanciful  and  far- 
fetched possible  mode  suggested  in  the  Dimoon  case,  and  in  the 
argument  for  the  pursuer  here  ;  and  in  consequence  the  objection 
was  sustained,  but  only  to  the  effect  of  rejecting  the  papers  so 
marked,  although  they  bore  such  a  large  proportion  to  the  total 
number  of  voters.  Before  this  conclusion,  however,  was  arrived 
at,  the  Court  ascertained  that  the  rejection  of  these  papers  would 
not  alter  the  result  of  the  election.  It  is  thought  that  if  a  grave 
mistake  which  invalidated  such  a  large  proportion  as  nearly  one- 
third  of  the  voters  in  an  election  \nider  the  Ballot  Act,  was  held 
hy  the  Court  not  to  annul  the  whole  election,  a  non-compliance 
with  rules  of  a  genend  order,  or  rather  a  superfluous  guarantee 
over  and  above  the  private  mark,  that  no  paper  but  one  supplied 
by  the  presiding  officer  could  be  used  in  the  election,  cannot  have 
the  effect  of  rendering  an  election  such  as  the  present  void.  The 
probabilities  of  violation  of  the  secrecy  of  the  voting  are  surely  in 
this  case  too  remote. 

Indeed,  if  fanciful  and  refined  constructions  and  hypotheses  are 
to  be  indulged  in,  is  it  not  possible  to  presume  that,  from  the 
wording  of  the  5th  article  of  schedule  B,  the  framers  of  the 
"Rules  and  directions"  had  in  their  minds  the  probability  of 
numbered  papers  being  made  use  of]  Otherwise,  why  should  the 
article  provide  that  the  mark  against  the  name  of  the  voter  on 
the  valuation  roll  shall  "  not  denote  the  particular  ballot  paper 
"which  he  has  received  "?  It  is  difficult  to  imagine  any  means 
by  which  this  could  l)e  done  unless  each  paper  was  numbered,  and 
by  marking  the  number  opposite  the  name  of  the  voter  the  pre- 
siding officer  was  thereby  enabled  to  keep  a  record  of  which  paper 
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FitasHiBK.     ^yojg  issued  to  eiich  voter.     It  is  not  suggested  that  this  was  done 
Fortune  ».  Eiie  in  this  case  I  an(i,  indeed,  in  fact  it  was  not  done. 

School  Board.  t*.  ',  .,'.  ..,  ii. 

rutting  such  considerations  apart,  it  is  thought  that  on  a 
perusal  of  the  authorities  tliere  was  not  here  a  sufficient  non-com- 
pliance with  the  rules  and  directions  of  the  general  order  to  justify 
declaring  the  election  invalid.  What  was  done  is  considereti 
innocuous,  and  in  no  way  affecting  the  principles  of  secret  voting, 
or  the  result  of  the  election.  At  the  same  time,  as  this  divergence 
— slight  though  it  was — from  close  compliance  with  the  rules  and 
directions  has  caused  this  discussion,  it  would,  perhaps,  be  as  well 
that  the  publishers  and  othera  who  supply  ballot  papers  and  other 
materials  for  such  elections  should  pay  more  attention  to  the 
general  orders  issued,  and  not  involve  their  employers,  as  has  l)een 
the  case  here,  in  the  risk  and  anxiety  of  an  attempted  reduction 
of  an  election. 

It  may  be  added  that  reference  was  made  to  the  recent  decision 
of  Sheriff-Substitute  Hope  at  Dumfries,  in  the  case  of  Irving  v. 
School  Board  of  Ketr,  on  19th  May,  1885,  whereby  an  election  in 
a  parish  was  declared  null  and  void.  The  objections  there  taken 
were  both  the  absence  of  a  uniform  private  mark,  and,  as  here,  the 
numbering  of  the  ballot  papers.  Great  diffidence  would  l>e  felt  in 
differing  from  the  learned  Sheriff-Substitute  had  the  point  decided 
been  exactly  the  same  ;  but  it  is  thought  that  the  absence  of  the 
private  mark  would  be  of  itself  a  ginjund  for  reducing  an  election, 
there  being  no  security  for  the  identity  of  the  papers  issued  with 
those  in  the  ballot-box.  There  being  no  question  of  that  sort  here, 
this  decision  and  that  of  Sheriff-Substitute  Hope  do  not  necessarily 
clash.  A.  Ed.  H. 

For  petitioner— Mr.  R.  W.  Kenton,  Cupar.  For  School  Board  of  EHc— 
T.  k  R.  J.  Davidson,  Cupar.  The  returning  officer,  Mr.  W.  R.  Kbtchen, 
Elie,  appeared  for  himself. 
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SHERIFF  COURT  OF  FORFARSHIRE. 

Archibald  Lindsay,  Petitioner;  Tannadice  School 

Board,  R^npondentH, 

School  Board — Election — Voting  Mark, — Held  that  in  a 
School  Board  election  both  figures  and  croBses  can  be 
used  by  a  voter. 

Archibald  Lindsay,  fanner,  Glenogil,  Tannadice,  petitioned 
the  Sheriff  at  Forfar  as  against  Alexander  Machardy,  soli- 
citor, Forfar,  Charles  Robbie,  farmer,  and  the  School  Boanl 
of  Tannadice,  to  find  that  Machardy,  the  returning  officer  at 
the  election  on  30th  April  last,  illegally  rejected  a  ballot 
paper  which  contained  three  votes  recorded  for  the  petitioner, 
and  another  which  contained  one  vote  for  the  petitioner,  who 
was  a  candidate  for  election,  and  received  and  sustained 
another  ballot  paper  in  which  Mrs.  George  Simpson  recorded 
her  vote  at  the  election,  she  being  a  married  woman ;  and 
also  to  declare  that  the  petitioner  was  duly  elected  a  member 
of  the  Board,  and  that  the  pretended  election  of  the  respondent 
Charles  Robbie  was  illegal.    He  further  prayed  that  Mr. 
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Machardy  be  ordained  to  amend  his  return,  or  that  a  remit   ^<»»'^=»»*- 
be  made  to  the  School  Board  to  nominate  and  appoint  a  TanSiS? "^sJhooi 
person  to  be  a  member  in  room  of  Robbie.    The  petition  set       ^^^ 
tbrfch  that  the  general  order  by  the  Education  Department 
does  not  contain,  in  the  case  of  a  parish,  as  in  the  case  of 
burghs,  a  provision  for  the  counterfoils  of  the  ballot  papera 
being  numbered  by  the  returning  officer,  in  order  to  identify 
any  of  the   votes,   if   necessary,   afterwards;    but  it   was 
understood  that   Mr.  Machardy  did   number  the   counter- 
foils,  so   that   it   could    be   ascertained,   in   the   event   of 
the  ballot  paper  given  in  for  Mrs.  George  Simpson  being 
found  to  be  invalid,  for  whom  she  voted.    In  the  Valuation 
Roll  the  name  "  Mrs.  George  Smipson"  appears  as  the  tenant 
of  subjects  of  the  rental  of  £4.     On  the  day  of  the  election, 
the  wife  of  George  Simpson,  who  resides  in  the  village  of 
Tannadice,  received  from  the  returning  officer  a  ballot  paper, 
and  recorded  her  votes  thereon,  and  these  votes  were  counted 
by  the   returning   officer.     No   woman,  according   to   the 
petition,  of  the  name  of  George  Simpson  voted.     George 
Simpson  is  alive,  living  with  his  wife  in  Tannadice  village, 
and  his  wife  was  legally  incapacitated  from  voting.     The 
petitioner  further  averred  that  the  returning  officer,  at  the 
counting  of  the  votes,  illegally  rejected  those  in  a  ballot 
paper  which   contained   XXX,   being  three  votes   for   the 
petitioner,  a  X   for  another  candidate,   and   the   figure  1 
for  another  candidate.      He  also  rejected  the  votes  con- 
tained  in  another  ballot  paper  which  had  figures  on  it, 
there  being  the  figure  1,  being  one  vote  for  the  petitioner, 
the  figures  111  for  another  candidate,  and  the  figure  1  for  a 
third    candidate.      The    respondent    Charles    Robbie    was 
declared   by   the  returning  officer  to   have   polled   three 
votes  more  than  the  petitioner,  and  on  that  ground  to  be 
elected  a  member  of  the  Board  ;  whereas,  if  the  petitioner's 
contention  was  given  effect  to,  the  result  would  be  that  the 
petitioner  had  more  votes  polled  for  him  than  the  respon- 
dent Robbie  had,  and  therefore  he  ought  to  have  been 
elected  a  member  of  the  Board  in  room  of  Robbie.     The 
petition  further  set  forth  that  the  Education  Act  provides 
that  any  question  or  dispute  regarding  the  election  of  a 
candidate  should  be  summarily  determined  by  the  Sheriff 
on  the  petition   of  the  person  interested  having  a  legal 
title  to  raise   such  question.      It  was   ple<l   in   law   that 
married  women  living  in  family  with  their  husbands  were 
incapacitated  from  voting  at  School  Board  elections,  and 
that   therefore   the    returning    officer    acted    illegally   in 
accepting    Mrs.    Simpson's    vote.        No    appearance    was 
entered  for  the   respondents ;   but  the   Sheriff-Substitute 
(Robertson)  declined  to  allow  decree  to  pass  in  the  usual 
way.    He  said   he  would  like   to  see  the  papers  in  the 
case,  and  suggested  that  the  petitioner's  agent,  Mr.  J.  C. 
Anderson,  should  move  for  production  of  the  papers.  Though 
the  returning  officer  did  not  appear,  it  did  not  follow  that 
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Board. 


June  27. 1KM>. 

RUBKRTSOX. 


FoErARHHiRK.   ^jj^  Court  would  grant  all  that  was  asked.     The  defendeiN 
Tann^'^M^sciKmi  ^^^  ^^^t  apparently  wish  to  incur  any  liability.    His  Lordship 
accordingly  granted  an  order  on  the  returning  officer  to 
produce  the  papers. 

The  following  is  the  Sheriff-Substitute's  Interlocutor: — 

Forfar,  21th  Jym,  1885.— The  Sheriff-Substitute  having  con- 
sidered the  petition,  and  having  made  avizandum  with  the 
productions  relative  to  the  School  Board  election  at  Tanniidice, 
produced  by  the  returning  officer :  Finds  that  the  voting  paper, 
No.  73,  which  was  rejected  by  the  returning  officer,  contained 
three  marks  or  votes  in  favour  of  the  petitioner  Archibald  Lindsiiy : 
Finds  that  this  paper  should  have  been  received  by  the  returning,' 
officer,  and  these  marks  added  to  the  marks  given  to  the  petitioner, 
although  the  voter  used  both  figures  and  crosses  in  recording  his 
vote  :  Finds,  further,  that  the  effect  of  adding  three  votes  to  the 
number  of  votes  pertaining  to  the  petitioner  is  to  create  an  equality 
of  votes  l)etween  him  and  the  candidate  Charles  Robbie :  Remits 
to  the  returning  officer  now  to  determine  which  candidate  has  been 
duly  elected  in  terms  of  sec.  14  of  35  &  36  Vic,  cap.  62; 
quoad  vJfra  repels  the  objections  taken  to  the  validity  of  the 
election,  and  decerns.  Alex.  Robertson. 

For  petitioner — Mr.  J.  C.  Anderson,  Forfar. 


No.  121. 

PRKTHitniBR. 

Fonlyce  r. 

Dunnamey 

School  BoArd. 


SHERIFF   COURT   OF    PERTHSHIRE. 

Peter  Fordyce,  Pefltiover;  DrxBARNEY  School  Board. 

School  Board — Election — Voting  Mark. — Circumstances  in 
which  h^ld  that  a  marking  which  l)ore  to  be  a  figure 
"5,"  although  not  a  well-formed  figure,  indicated  the 
intention  of  the  voter  sufticientlv  to  make  his  vote  valid, 

A  petition  was  presented  in  the  Perth  Sheriff  Court  by 
Peter  Fordyce,  residing  at  Heuchfield  House,  praying  the 
Court  (1)  to  find  and  declare  that  the  Rev.  T.  D.  Kirkwood, 
Dunbamey,  was  not  duly,  elected  a  member  of  Dunbaniey 

School  Board  on  21st  March,  and  that  the  return  by  James 
Deas,  junior,  merchant,  Bridge  of  Earn,  as  the  returning 
officer,  that  the  Rev.  T.  D.  Kirkwood  was  elected  was 
invalid ;  and  (2)  to  find  and  declare  that  the  pursuer  was 
duly  elected  a  member  of  the  said  Board,  and  ought  to  have 
been  returned  as  such.  The  pui-suer  contended  that,  at  the 
election,  the  Rev.  Mr.  Kirkwood  received  76  votes,  and  that 
he  polled  73  votes,  and  that  during  the  counting  of  the 
votes  the  returning  officer  rejected  a  ballot  paper  contain- 
ing five  votes  for  the  pursuer.  The  defender  denied  that 
the  rejection  of  the  ballot  paper  was  illegal,  and  admitted 
that,  if  the  five  votes  rejected  were  found  by  the  Court  to 
have  been  improperly  rejected,  pursuer  would  be  declared 
to  have  been  elected  a  member  of  the  Board  and  Mr.  Kirk- 
wood not  elected.  The  Sheriff  (Grauame)  issued  the  follow- 
ing Interlocutor  and  Note  disposing  of  the  case : — 
juiyK^iw.  Pbrth,  llthJuly,  1885.— The  Sheriff-Substitute  hanng  heanl 
Sheriff geah AMR.  parties*  procurators  tuid  advised  the  case,  finds  that  on  the  occasiou 
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of  the  election  of  the  School  Board  of  the  parish  of  Dmibamey,  on    i*»mh8hi»»- 
21st  March,  1885,  the  pursuer  and  the  defender,  the  Rev.  Thomas     ^Jjjj^^j 
D.  Kirkwood,  were  candidates  for  the  membership  of  said  Board,    School  Board, 
and  the  defender,  J.  Deas,  jun.,  was  the  returning  officer;   that    Juiyir, isss. 
the  defender  Deas,  as  returning  officer,  after  counting  the  votes,  sheriff gbahamk. 
published  the  following  as  the  result  of  the  ik)11  : — R.  U.  Anderson, 
111;  Sir  Robert  Moncreiffij,  86;  Alexander  Seaton,  8^;  John  H. 
Wedderspoon,  84  ;  Rev.  Thomas  D.  Kirkwood,  76  ;  Peter  Fordyce, 
73 — and  declared  the  first  five  persons  named  as  duly  elected  : 
Finds  that  the  said  defender,  in  counting  the  votes  given  for  the 
respective   candidates,   rejected   the  ballot  paper  marked    "68;" 
finds  that  by  said  ballot  paper  five  votes  were  validly  given  for 
pursuer,  and  that,  as  thus  having  a  majority  over  the  defender,  the 
Rev.  Thomas  D.  Kirkwood,  he  ought  to  have  been  declared  a  duly 
elected   member  of   the  School  Board   of  said  parish;  therefore 
sustains  the  five  votes  given  to  the  pursuer  in  said  ballot  paper, 
and  finds  and  declares  the  said  Rev.  Thomas  D.  Kirkwood  not 
to  have  been  didy  elected,  and  that  the  pursuer  ought  to  have 
been  duly  elected  a  member  of  the  said  Board  ;   therefore  declares 
him  a  duly  elected  member  of  said  Board :    Finds  the  defender 
Kirkwood  neither  liable  in  nor  entitled  to  expenses  :  Finds  the 
defender  Deas  liable  to  the  pursuer  in  the  expenses  of  process. 

John  Grahame. 

^^ot€, — I  have  sustained  the  five  votes  which  the  pursuer  claims 
as  having  been  validly  given  in  his  favour,  on  the  groimd  that  the 
ballot  paper  in  question  is  so  marked  as  sufficiently  to  indicate  a 
bona  fide  attempt  on  the  part  of  the  voter  to  record  five  votes  in 
the  pursuer's  favour.  He  has,  it  is  to  be  observed,  made  only  one 
mark,  and  the  mark  he  made  must,  I  think,  be  taken  as  a  not  very 
successful  but  quite  clear  endeavour  on  the  part  of  an  illiterate 
person  to  make  the  figure  5,  l)eing  the  number  of  the  votes  w^hich 
each  voter  was  entitled  to  give  in  this  election.  The  marking 
made  is  certainly  not  a  well-fcirmed  figure,  but  the  main  outlines 
of  the  figure  5  are  present,  and  the  intention  of  the  voter  may,  I 
think,  be  inferred  from  the  character  of  the  marking  he  made.  It 
is  not  a  mere  fanciful  hieroglyphic,  or  one  which  could  only  have 
a  meaning  to  a  party  specially  initiated  in  the  intention  of  a  person 
making  an  unmeaning,  otherwise  purely  arbitrary  mark.  It  is  a 
marking  having  the  main  characteristics  of  the  figure  5  as  ordin- 
arily formed,  and  I  think  must  be  held  to  have  been  intended 
for  that  figure,  and  to  have  the  effect  which  would  have  been  given 
without  question  to  a  purely-formed  figure  5.  J.  G. 

FoT  pursuer— Mr.  R.  Mitchell,  Perth.     For  defender— Mr.  William 
MacLeish,  Perth. 


SHERIFF  COURT   OF   LANARKSHIRE. 
Appeal  in  G.  F.  Thomsox's  Sequestration. 

Bankruptcy — Affidavit  for  Voting — Signature  hy  Mark. — 
Held  that  an  affidavit  and  mandate  signed  by  a  X  in 
presence  of  two  witnesses  are  not  sufficient  to  enable  the 
creditor  to  vote  by  a  mandatary  in  support  of  a  motion 
to  have  the  estate  of  a  bankrupt  wound  up  under  a  deed 
of  arrangement. 


No.  122. 

Lahakkshikb. 

Appeal  in 

ThomsoQ'j) 

Sequestration. 
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lakarkshirb.       Jj^  g^  claim  on  the  estate  of  George  Pearson  Thomson, 

T^'on^on"      tailoF,  Glasgow,  the  affidavit  of  one  of  the  creditors,  Mrs. 

—         Thomson,  was  signed  by  the  J.P.  in  the  usual  way,  but  the 

deponent  subscribed  by  a  X  in  presence  of  two  witnesses, 

who  signed  as  such.     The  affidavit  did  not  bear  that  the 

claimant  could  not  write.  The  mandate  was  signed  by  a  X, 
and  the  two  witnesses  also  signed.  It  was  objected,  in  these 
circumstances,  that  the  affidavit  was  not  dulv  executed,  and 
that  there  was  no  proper  mandate  produced.  After  hearing 
parties'  agents,  the  Sheriff-Substitute  (Erskine  Murray) 
pronounced  the  following  Interlocutor: — 
June4^i886.  Glasgow,  4rth  Jtirw,  1885. — Having  heard  parties'  procurators. 
Sheriff  Murray.  pju(jg  ^]^qi^  jjq  sufficient  mandate  has  been  produced  authorising 
the  vote  on  behalf  of  the  claim  of  Mrs.  Thomson  ;  Finds  that  the 
above  vote  being  struck  off,  there  h  not  a  majority  in  number  iu 
favour  of  the  sist ;  Therefore  sustains  the  appeal  and  refuses  the 
sist;  Finds  the  creditors  voting  in  favour  of  the  resolution 
appealed  against  liable  to  the  appellants  in  the  sum  of  £2  28.  of 
expenses,  and  decerns.  A.  Erskine  Murray. 

Ifote. — The  mandate  is  only  signed  by  a  mark,  which  is  not  a 
sufficient  authentication.  A.  E.  M. 

For  appellants — Mr.  John  8.  Galbraith,  Glasgow.    For  rpRpondents— 
Mr.  John  Wark,  Glasgow. 


No.  123.     James  Carr  &  Sons,  Pursuers;  M*Lennan,  Blair  &  Co., 
lahabmhim.  Defenders. 

M'Lennan.  Binir,  Process — Mandatary — Inferior    Courts  Judgments   Ext^nMon 

— ■  Act,  1882. — The  condition  of  personal  service  does  not 

limit  the  aj)})lication  of  the  Act  in  regard  to  pursuers ; 
and  as  thus  a  defender  on  whom  there  has  been  no 
personal  service  may  enforce  under  the  Act  a  decree 
for  expenses  obtained  against  a  pursuer,  a  motion  to 
ordain  a  pursuer  in  such  a  case  to  sist  a  mandatarr 
refused. 

In  an  action  in  the  Sheriff  Court  at  Glasgow,  in  which 
James  Carr  &  Sons,  manufacturers,  Clarence  Mills,  Man- 
chester, sued  M'Lennan,  Blair  &  Co.,  manufacturers,  45 
Cochrane  Street,  Glasgow,  for  £73,  being  the  balance  on  an 
account  for  goods  supplied,  the  defenders,  as  a  bar  to  the 

proceedings,  moved  that  the  pursuers,  from  the  fact  of  their 
residing  in  England,  should  be  ordained  to  sist  a  mandatary, 
and  maintained  that  as  there  had  been  no  personal  service 
within  the  territory  upon  them,  any  judgment  that  might 
be  recovered  would  not  be  enforcible  under  the  Inferior 
Courts  Judgments  Extension  Act,  1882.  The  Sheriff- 
Substitute  (Guthrie)  refused  the  motion  and  allowed  proof, 
adding  a  note  to  his  decision,  in  which  he  said : — 

June  10, 1886.        The  defenders  say  that  the  application  of  the  Inferior  Courts 

Sheriff  ouTBRiB.  Judgments  Extension  Act,  1882,  is  limited  by  it^s  lOth  section  to 

cases  in  which,  among  other  conditions,  the  summons  was  served 
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upou  the  defender  personally  Avithin  the  district  or  territory  of  the  laharkbhirb. 

Court,  and  that  the  present  action  havint;  been  commenced  bv  a-.^T*"*^*"?/: 

postal  citation  cannot  be  enforced  in  England  under  the  Act  of        &  co. 

1882.     The  want  of  personal  service  may  be  a  good  reason  for    June~icri885. 

excepting  a  defender  from  the  operation  of  the  Act,  but  it  can  sheriirGuTHRiR. 

have  no  bearing  on  the  defenders'  right  to  enforce  under  the  Act 

any  decree  for  costs  which  he  may  obtain  against  the  pursuer 

residing  out  of  the  jurisdiction.     I  am  therefore  satisfied  that  the 

10th  section  of  the  statute  applies  only  to  judgments  pronounced 

jitrainst  defenders,  and   that  when   a  judgment   for  expenses  is 

pronounced  against  a  pursuer,  it  may  be  enforced  under  the  Act, 

whether  the  summons  hiis  been  personally  served  or  not.     This 

does  no  violence  to  the  language  of  the  Act,  though  it  might  have 

been  more  clearly  expressed ;  but  to  hold  the  contrary  would  be  to 

do  violence  to  its  spirit  and  intention.     Taking  this  view  of  the 

effect  of  the  statute,  I   refuse   the   defenders'  motion   that   the 

pursuer  be  ordained  to  sist  a  mandatary. 

For  pnrsners — Mr.  W.  B.  Patbrson,  Glasgow.    For  defenders  —  Mr. 
Cook  (M'Clurb,  Naismith,  Bbodie,  &,  Co.),  Glasgow. 


SHERIFF  COURT  OF  NAIRNSHIRE. 
James  MTherson,  Pwmuer;  John  Murray,  Defender. 

Property — Heritable  or  Moveahh — Fijcture» — Grates.  —  Held 
that  grates  are  heritable  fixtures,  and  go  with  the 
property  when  it  is  sold. 

The  pursuer,  James  MTherson,  was  proprietor  and 
occupier  of  a  dwelling-house  on  the  Links  of  Nairn,  called 
Cluny  Cottage,  over  which  there  was  a  l)ond.  The  land- 
holder exposed  the  property  to  public  roup  in  virtue  of 
the  powei's  contained  in  the  bond  under  articles  in  which 
no  mention  was  made  of  any  fixtures.     It  was  purchased  by 

Murray,  the  defender,  for  a  larger  sum  than  the  amount  of 
the  bond,  the  surplus  being  paid  to  MTherson.  The  latter 
claimed  the  grates  as  being  moveable  and  not  included  in 
the  sale.  They  consisted  of  four  room  grates,  about  which 
there  was  no  building  and  no  trouble  in  removing ;  an 
ordinary  kitchen  grate,  built  in  to  the  fireplace  with  bricks, 
but  in  no  way  attached  to  the  building  proper;  and  a 
kitchen  range,  the  connection  of  which  could  be  severed  by 
the  uascrewing  of  a  nut,  and  a  cistern  for  supplying  its 
boiler  that  could  be  disconnected  bv  detaching  the  solder 
of  the  feeding-pipe  which  joined  it  to  the  main.  On 
behalf  of  the  pursuer  it  was  contended,  mainly  on  the 
authority  of  English  decisions,  that  these  grates,  being 
capable  of  removal  without  disturbing  or  injuring  the 
building,  were  simply  articles  of  furniture,  and  that,  being 
of  a  moveable  nature,  they  were  not  included  in  the  sale  of 
the  heritable  subject ;  and  particularly  that  the  sale  having 
taken  place  under  the  powers  contained  in  a  bond,  nothing 
but  what  was  included  in  it  could  be  sold,  and  that  grates 
did  not  belong  to  a  bond-holder,  and  consequently  could  not 
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H'Phcnon  r 
Murray. 


Jane,  188S. 

Sheriff 
Mackbhzik. 


nairkshibb.  have  been  sold  by  him.  On  the  other  hand,  it  was  con- 
tended on  behalf  of  the  defender  that  the  grates  had 
become  heritable  by  accession,  and  that  the  phrase  "  parts 
"  and  pertinents  "  in  the  bond  covered  all  heritable  subjects 
in  connection  with  the  building,  and  that  the  evidence  of 
local  custom,  a  proof  of  which  had  been  led,  was  conclusive 
on  the  point  that,  where  there  was  no  express  stipulation 
to  the  contrary,  the  grates  were  regarded  as  heritable 
fixtures. 

0 

The  Sheriff-Substitute  (D.J.  Mackenzie),  in  giving  judgment,  wiid 
this  case  raised  a  question  undoubtedly  of  some  difficulty.  The 
point  involved  was  whether  grates  go  along  with  a  house  in  the 
event  of  the  house  being  sold.  When  that  question  was  raised, 
the  only  way  of  answering  it  was  to  discover  if  possible  from  the 
circumstances  of  the  property  whether  the  grates  were  really 
fixtures  pure  and  simple,  or  whether  there  had  been  some  under- 
standing or  contract  either  expressed  or  implied  in  the  matter. 
With  regard  to  the  first  question,  as  to  the  circumstances  of  the 
property,  it  was  one  of  great  difficulty,  and  it  was  very  hard  to 
reconcile  the  different  opinions  on  the  subject  of  fixtures,  or  what 
constituted  a  fixture,  and  it  was  somewhat  difficult  to  ascertain 
the  precise  rules  regulating  such  matters.  The  Lord  Justice- 
Clerk,  in  the  case  of  Dowall  v.  Miln^  applied  the  principle  of 
injury  being  done  to  the  property  by  the  disconnecting  of  the 
article,  but  he  did  not  suppose  it  could  be  said  that  the  discon- 
necting of  these  grates  would  have  the  effect  of  injuring  the 
property,  because  they  were  not  connected  in  a  manner  to  cause 
much  disturbance,  although,  at  the  same  time,  one  at  least  of 
these  grates  or  nmges  was  connected  with  a  cistern,  and  it  was 
difficult  to  say  that  the  pipes  on  the  property  would  not  be  injured 
by  the  severance.  But  supposing  it  did  not  lead  to  the  direct 
injury  of  the  property,  there  were  other  questions  to  be  taken  into 
account.  Was  the  article  in  dispute  essential  to  the  use  or  enjoy- 
ment of  the  property?  It  would  be  very  difficult?  to  show  that 
a  grate  was  not  essential  to  the  enjoyment  of  the  property. 
No  doubt  it  would  be  possible  to  light  a  fire  on  the  hearth- 
stone, but  that  w^ould  not  be  the  ordinary  use  of  the  property 
contemplated.  Then  there  was  the  question  of  the  special 
adaptation  of  the  articles  to  the  property.  The  kitchen 
range  in  the  house  was  made  to  order  for  this  property,  and 
might  not  necessarily  be  equally  suitable  in  another  property. 
That  rather  militated  against  its  being  a  moveable.  It  was 
certainly  somewhat  difficult  to  come  to  a  decision  as  regards  the 
circumstances  of  these  articles  in  connection  with  the  property, 
but  the  second  consideration,  whether  there  was  a  contract 
expressed  or  implied,  afforded  surer  ground  to  go  upon.  There 
was  certainly  no  express  contract,  and  as  to  an  imphed  contract 
that  must  be  gathered  from  local  custom.  Now,  no  one  who  had 
heard  the  evidence  could  say  but  that  the  almost  unanimous  effect 
of  it  was  that  it  was  understood  by  parties  selling  and  buying 
properties  that  the  grates  went  as  a  matter  of  course  with  the 
property,  unless  otherwise  expressly  stated,  and  although  among 
the  w^itnesses  there  were  exceptions  to  that  practice  and  experience, 
they  appeared  to  him  to  go  no  further  than  exceptions,  and  that 
the  rule  was  entirely  as  he  had  stated.     Apart  therefore  finom 
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the  fact  that  he  should  probably  have  decided  that  they  were  in 
themselves  fixtures,  they  had  safe  ground .  for  coming  to  a  decision 
in  the  local  custom  which  prevailed  in  the  place.  He  could  not 
give  any  weight  to  the  plea  that  a  difference  was  made  in  respect 
that  the  sale  was  under  a  bond,  for  the  reason  that  the  security 
which  a  person  seeks  by  means  of  a  bond  is  the  power  to  be  able 
to  sell  off  the  property  and  realize  his  money,  and  if  that  sale  was 
to  he  more  limited  than  an  ordinary  sale  that  would  be  imparting 
somethmg  into  such  a  contract  that  was  not  naturally  there.  But 
there  was  sufficient  ground  for  a  decision  in  the  local  custom,  and 
he  must  find  that  these  grates  were  part  of  the  property  and 
should  go  along  with  it.  The  relation  of  this  question  to  landlord 
and  tenant  had  not  come  before  him  in  this  case,  and  his  decision 
therefore  did  not  go  beyond  the  case  of  seller  and  buyer.  He 
accordingly  assoilzied  the  defender. 

For  pursuer— Mr.  Alex.  Mackenzie,  Nairn.     For  defender— Mr.  Wm. 
Laino  (Russell  &  Laino),  Nairn. 


NAiEirsBiai. 

M'Phenon  v. 
Mumj. 

June,  1886. 

Sheriff 
Maccixiib. 


June  83, 1886. 
Sheriff  HOPM. 


SHERIFF  COURT  OF  DUMFRIESSHIRE. 

The  Parochial  Board  of  Langholm,  Pursuers;    The    No  125. 
Commissioners  of  Supply   of  Dumfriesshire,  De-  DuMtmiMSHiM. 
fenders.  ^V?^***^  ^'•^ 

J  of  Langholm  v. 

Assessment — Poor  and  School  Bate — Police   Stations, — Held      suDpijof 
that   police  stations  are  exempt  from  poor  and  school         — 
rate  as  well  as  from  income-tax. 

This  question  was  raised  in  an  action  in  the  Small-Debt 
Court  at  Dumfries. 

The  SheriflT-Substitute  (Hope),  in  pronouncing  judgment,  said 
this  was  a  case  at  the  instance  of  the  Parochial  Board  of  the  parish 
of  Langholm  against  the  Commissioners  of  Supply  of  the  county 
of  Dumfries  for  poor  and  school  rate  which  the  pursuers  charged 
upon  the  premises  in  Langholm  possessed  and  occupied  by  the 
defenders  for  a  police  station.  The  defenders  denied  liability  for 
such  rates,  and  refused  payment  on  the  plea  that  the  purposes  for 
which  the  buildings  are  possessed  and  occupied  are  purposes  required 
and  created  by  the  government  of  the  country,  that  the  buildings 
must  be  deemed  for  the  use  and  service  of  the  Crown,  and  therefore 
exempted  from  taxation.  They  therefore  contended  that  they 
should  be  assoilzied.  So  far  as  his  Lordship  could  make  out,  there 
was  this  peculiarity  in  the  case — that  there  was  no  decision  in  the 
Scotch  Courts  bearing  directly  upon  the  subject  of  the  taxation  of 
pohee  stations,  although  there  were  Scotch  decisions  to  the  effect 
that  militia  barracks  and  property  used  exclusively  for  Govern- 
ment purposes  were  exempt  from  poor  rates.  While  this  was  so, 
there  were  decisions  in  England  to  the  stime  effect  as  regards  police 
stations,  one  in  particular  (Justices  of  Lancashire  v.  Overseers  of 
Stratford,  1st  May,  1858,  Q.B.)  where  it  was  decided  that 
premises  in  precisely  similar  circumstances  to  those  in  this 
case  were  exempt.  A  kindred  question,  however,  had  arisen 
in  Scotland — curiously  enough  in  the  county  of  Dumfries — 
viz.,  whether  police  stations  were  chargeable  with  property-tax. 
This  question  was  brought  before  the  Commissioners  of  Property 
and  Income-tax  for  Dumfries,  who  held  that  police  stations  were 
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DuMTRiBMHiBB.  not  cliargeable.     Their  decision  was   come  to  on  the  technical 
Parochial  Board  orround  that  the  matter  had  already  been  decided  by  a  former 

of  Langholm  v.    ^^  ,  .     .  •/  ,  •'   , 

Comm  Mionew  of  meeting  of  Commissioners ;  but  they  were  also  prepared  to  pro- 
Dumfrieushire.  nouiice  a  judgment  on  the  merits  to  the  same  effect.     The  point 
juiic^sTisso.    was  brought  before  the  First  Division  of  the  Court  of  Session  on 
appeal,   and  the  decision  of  the   Commmissioners  was  reversed 
(Clerk  V.   Comviissioners  of  Supply  of  Dumfriesshire,   16th  Jidy, 
1880,    7    R.,    1157).      After  referring  to   the    opinions   of   the 
Judges  in  deciding  that  case,  — which,  by  the  way,  had  not  been 
appealed  to  the  House  of  Lords, — the  Sheriff  went  on  to  say  that 
although  by  that  judgment  police  stations  were  found  subject  to 
pay  property-tax,  yet  the  authority  of  that  decision  had   l>eeu 
taken  away  by  a  subsequent  decision   of  the   House  of  Lords 
(Coomber  v.  Justices  of  Berks,  November  and  December,  1883).  In 
tlie  latter  case  the  (question  was  again  tried,  and  it  was  ultimat<?ly 
found  that  the  Dumfries  case  had  been   wrongly  decided,  and 
that  police  stations  were  not  liable  to  taxation,  the  grounds  of  the 
decision  being  the  very  grounds  pleaded  by  the  defenders  in  this 
case.      In  many  points  there    were   differences   in   the   laws  of 
England  and  Scotland,  and  the  House  of  Lords  had  occasionally  in 
almost  similar  circumstances  to  pronounce  conflicting  judgments, 
the  result  depending  upon  whether  the  law  of  Scotland  or  of 
England  had  to  be  applied.     In  a  case  like  the  present  there  could 
be  no  doubt  that  the  law  applicable  in  England  and  in  Scotland 
was  the  same,  because  it  related  to  a  fiscal  matter,  and  not  to  any 
peculiarity  in  the  laws  of  cither  kingdom.     So  far  as   regards 
income-tax,  on  the  other  hand,  it  had  been  urged  that  there  was  a 
distinction  between  property-tax  and  poor  rates,  and  this  view 
was  corroborated  bv  an  obit^  dictum  of  the  Lord  President  in  the 
case  of  Clerk    But  Lord  Watson  and  several  of  the  other  judges  in 
Coomber's  caae  repudiated  such  a  doctrine.     Looking,  therefore,  to 
the  observations  of  the  Judges  in  the  House  of  Lords  as  a  guide, 
the  Sheriff  held   (1)  that  the  subjects  in  respect  of  which  the 
charge  sued  for  wtis  made  weix*  subjects  similar  to  those  in  the 
action  last  cited ;   and  (2)  that  such  subjects,  on  the  authority 
of  that  case,  were  exempt  from  poor  assessment  as  well  as  from 
income-tax.     He  therefore  assoilzied  the  defender  from  the  con- 
clusions of  the  action. 

For  pursuer— Mr.  J.  C.  R.  Macdonald,  W.S.  (Adahson  &  Symoks). 
Dumfries.    For  defenders — Mr.  T.  B.  Anderson,  Dumfries. 


Kjsicardihb 

SDIRX. 

Hampton  v. 
Mitchell 


SHERIFF   COURT   OF   KINCARDINESHIRE. 

No.  126.    John   Hampton,  Pursuer;   Robert    Mitchell,  Defender, 

Process — Cessio — JTo  Estate — Title  to  Sue. — Circumstances  in 
which  held  that  a  petition  of  cessio  was  incompetent. 

This  was  a  petition  at  the  instance  of  John  Hampton,  soli- 
citor, Laurencekirk,  against  Robei-t  Mitchell,  plumber  there, 
to  have  the  defender  ordained  to  execute  a  disposition 
ortmiwia  ho  no  ram,  and  to  appoint  a  trustee  to  distribute 
his  estate.  The  Sheriff-Substitute  (Brown),  on  loth  April 
last,  dismissed  the  petition,  and  the  Note  appended  to  his 
judgment  deals  with  the  several  points  raised  under  the 
application: — 


SHERIFF  COURT  REPORTS.  26? 

The  circumfitauces  under  which  this  application  for  cesaio  is    ^"^*,5J"'' 
brouiifht  are  peculiar,  and  require  close  consideration.     In  Decern-     „  — r 

I        1000    T\      'JTT  T  I'l  •!  •  Hampton ». 

iier,  loo  J,  David  Hampton,  carter,  Laurencekirk,  raised  an  action  Mitcheu. 
in  the  Court  of  Session  against  Robert  Mitchell,  plumber,  Laurence-  April  le,  1886. 
kirk,  claiming  damages  for  slander.  The  action  went  no  further  sheriffikows. 
than  the  adjustment  of  issues,  but  certain  expenses  in  the  case  were 
idlowed  to  the  pursuer,  and  decree  for  these  was  obtained  in  name 
of  Mr.  William  Officer,  S.S.C.,  Edinburgh,  his  agent.  It  is  this 
debt  which  lies  at  the  foundation  of  tlie  proceedings.  Mitchell 
was  duly  charged  to  pay  these  expenses,  amounting,  with  dues  of 
extract,  to  £14  12s.  id.,  and  the  diligence  was  in  the  first  place 
assigned  by  Officer  to  a  man  named  James  Hogg,  baker  and  grocer 
iu  Laurencekirk.  Full  evidence  of  that  is  not  produced  in  process, 
but  the  fact  was  admitted  at  the  hearing.  Hogg  thereafter  pro- 
ceeded in  terms  of  the  Act  of  Sederunt  to  give  notice  to  the  bank- 
rupt of  his  intention  to  apply  for  cessio,  and  that  notice  is  one  of 
the  documents  now  produced.  The  reason  for  it  does  not  appear, 
but  Mr.  Officer  changed  his  mind  as  to  the  mode  in  which  diligence 
against  his  debtor  was  to  be  done,  and  on  22d  August,  1884,  Mr. 
John  Hampton,  the  present  petitioner,  wrote  to  Mitchell  that  the 
notice  served  upon  him  by  Hogg  was  withdrawn.  Officer  then 
assigned  the  diligence  a  second  time  to  John  Hampton,  and  it  is 
his  apphcation  for  cessio  against  the  debtor,  Robert  Mitchell,  that 
has  now  to  be  considered.  The  petition  is  opposed  by  a  creditor 
on  several  grounds.  It  is  said,  in  the  first  place,  that  Officer  and 
the  two  Hamptons  have  entered  into  a  conspiracy  to  prevent  a 
certain  thing  being  accomplished,  viz.,  to  prevent  MitchelFs  Edin- 
burgh agents  fn^m  getting  decree  for  expenses  in  the  Court  of 
^Session  action,  which  they  will  be  entitled  to  do  if  no  proceedings 
be  taken  within  a  year  and  a  day,  and  the  action  thereby  dismissed. 
It  is  pointed  out,  as  indeed  is  manifest  from  the  bankrupt's  state 
of  affairs,  that  there  is  no  estate  to  distribute,  and  that  no  trustee 
.  who  might  be  appointed  would  be  induced  to  accept  the  office,  but 
that  the  granting  of  cessio  would  divest  the  bankrupt,  and  the 
parties  who  are  combining  would  succeed  in  getting  rid  of  expenses 
in  the  Court  of  Session.  The  cessio,  therefore,  it  is  said,  is  a  mere 
sham  proceeding,  having  this  ulterior  purpose  alone  in  view.  On 
the  face  of  the  documents,  there  is,  I  am  bound  to  say,  a  suspicion 
of  the  truth  of  these  allegations,  but  without  further  evidence  I 
should  not  be  inclined  to  dispose  of  the  application  on  that  ground. 
The  proceedings  are  ex  facie  regular,  and  the  contingency,  for  it  is 
merely  that — a  notice  of  enrolment  being  sufficient  to  prevent  the 
dismissal  of  the  action  as  not  insisted  in  within  a  year  and  a  day — 
tliat  certain  creditors  of  the  banknipt  would  be  in  a  better  position 
if  the  petition  were  refused  or  sisted,  would  not  in  my  opinion 
yw  «•  justify  the  denial  of  the  remedy  of  cessio.  In  ordaining  a 
debtor,  however,  to  execute  a  disposition  omnium  honoruvi,  the 
Sheriff  is  not  merely  acting  ministerially;  he  is  performing  a  judi- 
cial act,  and  is  entitled  to  exercise  his  discretion  as  to  whether  the 
remedy  should  be  granted.  Here  there  is  no  estate  to  distribute; 
the  debtor  is  not  being  pressed  by  any  other  than  the  petitioning 
creditor;  and  although  I  have  said  it  is  not,  in  my  opinion,  a  suffi- 
cient reason  for  refusing  cessio  that  the  divestiture  of  the  banknipt 
would  injuriously  affect  certain  creditors,  it  is  a  consideration  w^hich 
may  fairly  be  taken,  along  with  other  circumstances,  into  accoimt 
in  detcnnining  whether  the  process,  which  is  really  one  for  the 
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Hampton  o. 
Mitchell. 


distribution  of  the  debtor's  estate,  should  be  allowed  to  proc€ed 
further.     The  opposing  creditor  expressed  his  willingness  to  have 

the  cessio  refused  in  hoc  statu  merely  or  sisted,  but  it  appears  t-o  me 

April  16, 1886.  to  be  clear  that  it  would  be  a  palpable  abuse  of  such  proceedings 
BheriffikowK.  to  entertain  the  application  at  all  in  the  circumstances  which  are 
here  present.  It  was  fiirther  argued,  on  the  analogy  of  the  64th 
section  of  the  Bankruptcy  Act  of  1856,  that  the  petitioner  having 
acquired  his  debt  since  Mitchell  was  rendered  notour  bankrupt 
under  the  diligence  done  by  Officer,  he  has  no  title  to  sue  the 
application.  I  think  this  is  a  doubtful  point,  but  there  is  a  pre- 
liminary objection  which  seems  to  me  to  be  fatal  to  the  proceedings, 
viz.,  that  there  was  no  reconveyance  (no  evidence  of  such,  at  least, 
having  been  produced)  back  into  the  person  of  the  cedent  which 
would  give  Officer  power  to  assign  to  Hampton.  The  latter,  there- 
fore, holds  from  a  person  non  habent^,  and  therefore  has  no  title 
to  insist  in  the  proceedings.  My  opinion  is  that  the  application 
should  be  refused  on  the  merits,  but  as  I  also  hold  the  preliminary 
objection  to  be  well  founded,  the  proper  coiirse  is  to  dismiss  the 
petition.  I  have,  in  conclusion,  only  to  notice  in  a  single  word  that 
the  attempt  made  at  the  examination  of  the  bankrupt  to  controvert 
the  statement  that  there  is  no  estate  to  distribute  by  going  back 
into  the  previous  history  of  the  bankrupt  appears  to  me  to  be  quite 
a  hopeless  one.  There  is  no  reasonable  ground  for  the  hope  that  a 
trustee  would  find  anything,  and  in  the  meantime  the  divestiture 
of  the  bankrupt  would  produce  the  result  which  the  opposing 
creditor  apprehends. 

For  petitioner — Mr.  James  Crockatt,  Stonehaven.     For  debtor  and 
opposing  creditor — Mr.  Gboboe  S.  Caibd,  Stonehaven. 


No.  127. 

KlNCABDIlVB- 
8HIBB. 

Tevendale  v.  Bona. 


M  «7  S7. 1886. 
Sheriff  DoTB 

WIL809. 


John  Tevendale,  Pursuer ;  John  Ross,  Defender, 

Education  Acts — School  Rate. — Circumstances  in  which  hfld 
that  a  Parochial  Board  had  not  levied  a  rate  either  in 
itself  excessive  or  beyond  the  powers  conferred  upon 
them  by  statute. 

In  this  action  the  Inspector  of  Poor  of  the  Parish  of 

Fetteresso  sued  John  Ross,  joiner,  Stonehaven,  for  £2  19s, 

lljd.,  being  the  amount  due  by  him  for  poor  and  other 

assessments  for  the  year  to  Whitsunday,  1885.    It  appeared 

that  defender  had  tendered  payment,  less  2d.  per  £  on  the 
amount  assessed  for  school  rate,  his  contention  being  that  a 
rate  of  5d.  per  £  would  have  been  suflScient  to  meet  the 
year's  expenditure,  instead  of  7d.  as  charged  by  the  Board. 
The  Sheriff-Substitute  (Dove  Wilson)  having  heard 
parties,  pronounced  judgment  as  follows : — 

This  is  an  action  in  which  the  question  arises  whether  the 
Parochial  Board  of  Fetteresso  have  or  have  not  laid  on  too  large  a 
school  rate  for  the  year  1884.  I  entirely  agree,  I  may  say,  with 
the  general  principle  with  which  the  defender  starts,  namely, 
that  it  is  neither  lawful  nor  expedient  for  public  boards  to  collect 
from  the  ratepayers  more  money  than  is  absolutely  required  for 
their  piu^x)ses.  If  more  is  raised  than  is  required,  it  is  either  an 
encouragement  to  the  boards  to  be  extravagant,  or  it  is  prejudicing 
the  ratepayers  of  to-day  for  the  benefit  of  the  ratepayers  of  the 
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fiiture.     But  while  I  agree  with  him  upon  his  general  principle,  I        ^^1^^ 
am  not  able  to  agree  with  him  in  his  particular  application  of  it  5  xevendjoer. Eoat 
because  it  does  not  seem  to  me  that  the  rate  which  is  laid  on  here    ^^  "iTiess 
is  either  excessive  in  itself  or  goes  beyond  the  powers  conferred    „.   t^Tj^ 
upon  the  pursuers  by  the  Act  of  Parliament.     The  rate  that  is       wiuwx. 
laid  on  is  one  of  7d.  per  £,  and  it  is  said  that  one  of  5d.  per  £ 
would  have  been  suilicient.    The  rate  to  be  levied  will  produce  the 
8wm  of  somewhere  about  £995,  while  the  estimate  of  what  is 
required  for  the  year  for  the  purposes  of  education  is  £1024,  so 
that  they  have  laid  on  for  the  year  actually  less  than  is  required 
for  the  purposes  of  the  year.     The  rate,  therefore,  cannot  be  said 
to  be  excessive  on  the  ground  that  more  is  Jisked  than  is  wanted 
for  the  year.     The  complaint  the  defender  makes  is  that  an  old 
balance  of  about  £390,  which  arose  from  the  surpluses  of  former 
years,  will  not  all  be  spent  during  the  present  year.     What  the 
pursuers  propose  to  do  is  to  keep  that  as  a  fund  in  hand.     That 
seems  to  me  to  be  la\»^il  for  them  to  do,  provided  they  have  a 
legitimate  purpose  to  which  it  can  be  applied.     The  terms  of  the 
.\ct  of  Parliament  xmder  which  the  pursuers  levy  the  rat€  as  to 
the  disposal  of  a  surplus  are    that  "any  surplus  of  school  rate 
"  which  may  arise  in  any  one  year  shall  be  applied  for  the  purposes 
"of  the  succeeding  year."     Now,  that  raises  the  point  whether  the 
pursuers  have  a  purpose  in  the  present  year  to  which  they  can 
apply  the  surplus  from  former  years.    What  the  pursuers  say  upon 
that  point  is,  that  for  a  considerable  time  before  the  rate  for  the 
current  year  comes  in,  they  are  obliged  to  incur  expenses,  and  that 
they  have  large  sums  to  pay ;  that  it  is  convenient  to  apply  this 
surplus  to  that  purpose ;  and  that,  in  fact,  they  have  no  other  funds 
from  which  they  can  meet  it.     On  the  defender's  side,  while  he 
admits  that  some  fund  is  necessary  to  meet  expenses  before  the 
rate  comes  in,  it  is  said  that  the  pursuers  may  raise  that  by  going 
to  a  bank  or  elsewhere  to  borrow  it.     But  the  reply  to  that  is 
quite  simple.     The  pursuers  have  no  powers  to  borrow  under  the 
Act  of  Parliament,  and  unless  they  are  pleased  of  their  own  good- 
will to  interpone  their  personal  credit  they  have  no  means  of 
raising  the  money.     Therefore,  it  is  a  purpose  which  is  necessary, 
and  the  pursuers  cannot  carrj'  on  the  business  unless  they  are 
allowed  at  the  end  of  one  year  to  have  a  surplus  over  to  meet 
expenditure  until  the  new  rate  comes  in.     So  long  as  the  surplus 
is  not  larger  than  is  necessary  for  that  purpose,  nothing  has  been 
raised  by  the  pursuers  except  what  is  necessary  for  the  purpose  of 
carrying  on  their  business,  and  there  is  nothing  either  in  the  ordi- 
nary rules  of  business  or  in  the  construing  of  the  statute  which 
can  interfere  with  their  right  so  to  deal  with  the  money.     I  there- 
fore think   the  pursuers  are   entitled   to  decree,  and  of  course 
expenses  must  follow  the  result. 

For  pursuer— Mr.  Falconbb,  Stonehaven.    For  defender— Mr.  Gabdnbb, 
Stonehaven. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

John  Gray,  Pivmuer;  Mrs.  Hart,  Defender.  No.  128. 

Lodging-Hmuse   Keeper — Lien. — Held   that    a    lodging-house    ■"*^™'"'""* 
keeper  had  a  lien  or  right  of  retention  over  her  lodger's    ®"y_fj*»^ 
eifects  in  respect   of  non-payment  of  an   account   for 
board  and  lodgings. 
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June  4, 1886. 
Bheriff  DoTB 
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In  this  action  John  Gray,  accountant,  Abeixieen,  sued 
Mrs.  Hart,  his  landlady,  for  delivery  of  a  leather  port- 
manteau and  other  etfects  belonging  to  him,  which  she  had 
retained   in   respect   of    the   pursuer  s  failure   to  pay  an 

account  of  £7  14s.  6d.  for  board  and  lodgings  due  to  her. 
The  defender  pled  a  lien  or  right  of  retention,  in  respect  of 
the  non-payment  of  the  account ;  while  the  pursuer  pled 
there  was  no  lien.  The  SheriflF-Substitute  (DovE  Wilson) 
pronounced  the  following  judgment,  against  which  no 
appeal  was  taken : — 

Aberdeen,  June  4,  1885.  —  Having  considered  the  cause: 
Refuses  the  prayer  of  the  petition  and  decerns  :  Finds  the  defender 
entitled  to  expenses,  &c.  J.  Dovb  Wilson. 

JVote, — The  pursuer  does  not  deny  being  due  to  the  defender 
her  account  for  board  and  lodgings.  His  only  plea  is  that  she  is 
not  entitled  to  retain  his  property  until  she  is  paid.  The  property 
consists  of  a  portmanteau,  some  clothes,  and  some  personal  effects 
of  the  kind  which  a  lodger  usually  possesses.  There  has  been  no 
decision  of  the  Supreme  Court  holding  that  a  lodging-house  keeper 
has  a  lien  for  board  and  lodging  supplied  to  the  guest ;  but  I 
concur  in  the  opinion  expressed  by  Lord  Shand  when  Sheriff  of 
Haddingtonshire,  that  principle,  the  weight  of  the  authorities,  and 
strong  equity  are  in  favour  of  allowing  it.  (Guthrie^s  Select 
Cases,  p.  508).  An  innkeeper  confessedly  has  such  a  lien,  and  the 
only  points  in  which  an  innkeeper  differs  from  a  lodging-houjso 
keeper  are  that  he  is  supposed  to  lie  under  a  stronger  responsi- 
bility for  the  lodger^s  effects,  and  that  he  is  boimd  to  accommodate 
any  of  the  public.  But  neither  of  these  points  affects  the  present 
question.  Liens  are  allowed  in  many  cases  where  there  is  no 
special  responsibility  for  the  customer's  goods,  and  where  the 
person  who  is  allowed  it  ciui  select  his  customers  at  pleasure.  In 
regard  to  any  principle  applicable  to  the  present  i>oint,  there  is  no 
difference  between  an  innkeeper  and  a  lodging-house  keeper.  Both 
supply  their  commodities  on  the  faith  that  they  will  be  paid  for 
them  before  the  customer  removes  his  eflfects  other  than  those  he 
is  wearing ;  and  if  they  were  deprived  of  this  security,  they  would 
be  deprived  of  the  one  on  which  they  must,  in  many  cases,  mainly 
relv.  J.  D.  W. 

» 

For  pursuer— Mr.  J.  S.  Watt,  Aberdeen.    For  defender— Mr.  Craiobnd* 
Aberdeen. 


KaUway 
ComiienBatioD 

CMC. 


RAILWAY   COMPENSATION    CASE. 

No.  129.  Trustees  of  the  late  Akchibald  Libdell  and  Trustees 
of  the  late  Charles  Wilson,  Clcthiunif^;  The  Glasgow 
City  and  District  Railway  Company,  Re^j^nilents, 

Structural  Damcifjejf  to  Buildings — Permanent  Dejrrmaiion 
in  Market  Value — Loss  of  Rents — Public  Street — Way- 
leave — Rock, 

The  first  set  of  trustees  were  heritable  creditors  in  pos- 
session, and  the  second  set  were  proprietors  in  reversion,  of 
a  block  of  property  on  the  north  side  of  West  Regent  Street, 
Glasgow,  known' as  Mansfield  Place.     It  w^as  a  feu  from  the 
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BMihswood  estate,  and  measuivd  to  the  centre  of  Douglas  coSwSSItton 
Street,  West  Regent  Street,  Pitt  Street  and  Bath  Lane  ^ 
respectively.  By  the  titles  the  minerals  were  reserved  to 
the  superior,  except  to  the  limited  extent  that  the  feuar  had 
the  liberty  of  using  the  rock  in  the  lands  for  the  purpose  of 
erecting  houses  and  boundary  walls  thereon,  but  he  was  not 
l)ennitted  to  sell  the  same.  The  tenements  were  erected 
about  the  year  1842,  and  there  was  no  unbuilt  space  avail- 
able for  further  erections.  The  Glasgow  City  and  District 
Railway  Company  was  incorporated  in  1882  for  making  a 
railway,  principally  in  tunnel,  through  the  city  of  Glasgow, 
from  the  Stobcross  Railway  of  the  ^orth  British  Company 
on  the  west  to  the  College  depot  of  the  same  company  on  the 
east  The  tunnel  passed  under  the  centre  of  West  Regent 
Street  throughout  its  entire  length,  and  so  far  as  passing 
through  the  sub-soil  under  the  feu  of  the  claimants  was  to 
a  considerable  extent  in  i-ock.  The  Company's  special  Act, 
clause  2,  incorporates,  among  others,  the  Lands  Clauses 
Consolidation  (Scotland)  Act  and  the  Railways  Clauses 
Consolidation  Act,  1845,  except  where  these  Acts  were 
expressly  varied  by  or  are  inconsistent  with  the  special  Act. 
Section  34  of  the  special  Act  provides  as  follows : — 

"Subject  to  the  provisions  of  this  Act,  tlie  Company  may,  for 
the  purpose  of  constructinji^  Railway  No.  1,  appropriate  and  use  the 
8ul>8oil  of  the  streets,  roads,  roadways,  lanes,  footpaths  and  places 
shown  on  the  deposited  plans,  and  described  in  the  deposited  books 
<»f  reference,  and  may  break  up,  remove,  alter,  or  interfere  with  all 
drains  or  sewers,  and  all  water,  gas,  and  other  pipes  therein  iuid 
thereunder ;  and  the  Company  may,  during  the  construction  of  the 
Riilwitys,  cross,  alter,  stop  up,  or  divert  the  said  streets,  roads, 
roadways,  lanes,  footpaths  and  places,  or  any  of  them,  and  use  and 
appropriate  any  of  them  so  stopped  up." 

Section  55  of  the  special  Act  provides  as  follows : — 

"  With  respect  to  luiy  lands  whicli  the  Company  are  by  this  Act 
authorised  to  enter  upon,  take,  or  use  for  the  purposes  of  the  rail- 
ways, and  which  are  in  or  under  the  roadway  or  footpath  of  any 
street,  road  or  lane,  shown  on  the  deposited  plans  and  described 
in  the  deposited  books  of  reference,  the  Company  shall  not  be 
retjuired  wholly  to  take  those  lands,  or  any  part  of  the  surface 
thereof,  or  any  cellar,  vault,  or  other  construction  therein  or  there- 
under, held  or  connected  with  any  house  fronting  and  abutting 
on  any  such  street,  road,  or  lane ;  but  the  Company  may  appro- 
priate and  use  the  sub-soil  and  nnder-surface  of  the  roadway  or 
fi)otpatb  of  any  such  street,  road,  t)r  lane,  and  if  need  be  they  may 
purcliase,  take,  and  use,  and  the  owners  of  and  other  persons  inte- 
rested in  any  such  cellar,  vault,  or  other  construction  shall  sell  the 
siirnc,  for  the  purposes  of  the  railways ;  and  no  such  sub-soil  or 
uuder-surface,  cellar,  vault,  or  other  construction  to  be  appropriated 
and  used,  or  purchased  as  aforesaid,  shall  be  deemed  part  of  a  house, 
or  other  building  or  manufiictory  within  the  meaning  of  section  90 
of  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845." 

Section  56  provides  as  follows : — 

**  Nothing  contained  in  the  sections  of  this  Act  of  which  the 
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Co£r"nM[ion  J^i«^rginal  notes  are  *  Interference  with  streets,'  *  Company  m- 
^-  powered  to  iinderpin  or  otherwise  strengthen  houses,  <tc,  nesir 
railways,*  and  *  Company  may  acquire  easements  only  under  streets 
or  roiids,  and  may  purchase  cellars,  <fcc.,'  nor  any  dealing  with  lands 
in  pursuance  of  those  sections  or  any  of  them  shall  relieve  the 
Company  from  tlie  liability  to  compenstition  under  any  Act  incor- 
porated with  this  Act ;  and  every  case  of  compensation  to  be 
ascertained  under  this  enactment  shall  be  ascertained  according  to 
the  provisions  contained  in  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  1845." 

Section  289  of  the  Glasgow  Police  Act,  1866,  provides  as 
follows : — 

"  Every  public  street,  for  the  objects  and  purposes  therei>f  and 
of  this  Act,  and  the  public  sewers  for  the  drainage  thereof,  shall 
vest  in  the  Board ;  but  it  shall  be  lawful  for  the  proprietors  of 
lands  and  heritages  adjoining  any  such  street  to  construct  cellars 
or  vaults  under  the  foot  pavement  opposite  such  lands  and 
heritages  where  by  their  titles  they  have  a  right  so  to  do." 

But  the  clauses  which  have  given  rise  to  the  diversities  of 
opinions  which  have  been  expressed  by  lawyers  regarding 
the  extent  of  the  Railway  Company's  liability  for  claim> 
for  injury  to  property  caused  bv  the  construction  of  the 
tunnel  are  the  47th  and  48th,  wliich  are  in  the  following 
temis : — 

"  (47)  The  covered  way  and  tunnel  shall  throughout  be  made  f'( 
such  strength  and  durability  tis  shall  be  sufficient  for  the  effectual 
support  of  any  buildings,  present  or  future,  fronting  or  abutting 
on  the  streets  or  roads  in  which  the  covered  way  or  tunnel  is  mude, 
and  any  buildings  which  are  now  erected  upon  the  land  over  or  bv 
the  side  of  the  tunnel,  and  of  any  buildings  which  might  be  hert- 
after  erected  upon  such  land  if  the  tunnel  had  not  been  made." 

"  (48)  If  by  reason  of  the  construction  of  the  said  covered  wav 
or  tunnel  imy  structural  dtunage  shall  be  caused  to  any  buUdinir^ 
present  or  future,  fronting  or  abutting  on  the  streets  or  roads  in 
or  under  which  railway  No.  1  is  constnicted,  or  any  buildingb 
erected,  or  which  may  hereafter  be  lawfully  erected  upon  the  land 
over  or  by  the  side  of  the  tunnel,  or  to  the  foundations  of  any  sucJi 
buildings,  the  Company  shall  make  compenssition  therefor  to  the 
owners,  lessees,  or  occupiers  of  such  buildings,  and  such  cx>nipt»u- 
sation  shall  be  ascertained  in  the  manner  provided  in  the  Ijntds 
Clauses  Consolidation  (Scotland)  Act,  1845,  in  cases  of  disputcii 
compensation,  provided  that  compensation  for  injuries  recoverabie 
under  this  section  shall  be  recovemble  from  time  to  time  as  such 
iiyuries  may  accrue  or  be  discovered ;  but  no  claim  for  such  c<»ifi- 
pensation  shall  be  made  unless  made  within  six  months  from  such 
discovery  by  such  owner,  lessee,  or  occupier,  or  their  known  agenb 
respectively." 

During  the  execution  of  the  tunnel  w^orks  beside  Man>- 
field  Place,  cracks  and  other  injuries  developed  themselvo 
in  the  tenements,  and  in  these  circumstances  the  claimant^ 
for  their  respective  interests  claimed  as  compensation  in 
respect  of  the  taking  and  use  of  their  property,  axid  of  the 
damage  caused  thereto  and  sustained  by  them,  as  follow^:--* 
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"  For  and  in  respect  of  the  freestone  in  the  sub-soil  and  under  coJjJJS&on 
surface  of  the  northern  half  of  West  R«ji:ent  Street,  between  the  <^- 
ceiitn\l  lines  of  Douglas  Street  and  Pitt  Street,  the  property  of 
the  claimants  appropriated,  removed,  and  used  by  the  Company, 
and  of  the  permanent  occupation  thereof  by  them  as  aforesaid, 
the  sum  of  £1000 ;  (2)  for  and  in  respect  of  structural  injury  to 
the  buildings  presently  erected  upon  the  claimants  remaining  land 
bv  the  construction  of  the  respondents'  railway  ascertiiined  to  date, 
loss  of  rents,  permanent  injury  to  and  depreciation  in  the  value  of 
their  said  land  and  buildings,  present  or  future,  in  consequence  of 
Slid  works,  and  of  the  existence  and  working  of  said  railway,  and 
otherwise,  ajs  aforesaid,  the  sum  of  .£10,500  ;  (3)  that  the  Company 
free  and  relieve  them  of  all  claims  for  loss  and  damage  at  the 
instance  of  their  tenants  for  or  in  respect  of  the  condition  of  their 
houses." 

The  claim  was  contested,  and  a  proof  was  led  before  Mr. 
George  Miller  Cunningham,  C.E.,  and  Mr.  William  Crouch, 
C.R,  the  arbiters,  and  Mr.  Sheriff  Guthrie  as  oversman. 
Parties  were  beard  both  upon  the  fcLcts  and  the  law  at  con- 
siderable length.  The  arbiters  differed,  and  devolved  upon 
the  oversman,  who  issued  the  following  findings : — 

Glasgow,  ISth  June,  1885. — The  arbiters  having  differed  and  Janew^i«86. 
devolved,  the  oversman  having  by  arrangement  of  parties  inspected  sheriff  octhui. 
the  property  forming  the  subject  of  the  reference,  in  presence  of 
the  representiitives  of  parties,  and  l>een  present  at  the  proof  and 
argument,  and  thereafter  met  with  and  heard  the  views  of  the 
arbiters,  and  having  thereafter  considered  the  claim  and  answers, 
proof,  productions,  argument,  and  whole  proceedings,  now 
proposes  to  Find  that  the  claimants  are  entitled  as  compensation 
for  structural  damage  under  the  48th  section  of  the  company's 
special  Act,  to  the  following  sums,  viz. : — 

For  the  expense  of  repairing  said  damage,       £1,350    0    0 

For  depreciation  in  the  value  of  the  property  caused  by  the 
said  structural  damage,  and  still  existing  after  lind  notwith- 
standing said  repaira,  say  five  per  cent,  on  the  value  of  the 
property  (18  years' purchase  of  a  rental  of  £1,200),  ...         TiK)    0    0 

For  loss  of  rent  of  houses  unlet  by  reason  of  said  structural 
damage,    ...         ...         ...         ...         ...         ...         ...         ...         331     0    0 

jLn  au,       ...         ...         ...         ...         ...         ...         ...  x>£f^m    o    o 

He  farther  proposes  to  find  that  the  claimants  are  not  entitled  to 
compensation  for  anticipated  loss  of  rent,  or  damages  to  be  paid 
for  disturbance  to  sitting  tenants  during  the  execution  of  repairs, 
in  respect  that  the  tenants  themselves  may  claim  for  the  same 
under  the  special  statute,  and  to  find  that  there  is  no  evidence  of 
any  injurious  aflFecting  of  the  said  property  excepting  the  said 
structural  damage.  He  further  proposes  to  find  that  the 
claimants  are  entitled,  as  compensation  for  the  value  of  their 
interest  in  the  freestone  rock  removed  by  the  railway  company,  to 
such  sum  as  is  equal  to  their  share  of  royalty  payable  by  a 
quarrymaster, — say  X5, — and  he  requests  the  agents  of  parties  to 
be  heard  further  with  regard  to  the  questions  of  compensation  for 
permanent  occupation  or  way-leave,  and  of  adducing  further  evi- 
dence or  making  admissions  with  regard  thereto,  if  necessary,  upon 
Friday,  the  3rd  day  of  July,  1885,  and  he  allows  six  days  for 
representing  and  four  days  thereafter  for  answering  any  represen- 
tation that  may  be  made,  W.  Guthrib. 
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ComSnwuion  Note, — There  is  no  difficulty,  in  the  overaman's  view,  with  re^urd 
^^-  to  depreciation,  which  lie  takes  as  l)eing  due  under  the  48th 
June_i8. 1885.  gection  of  the  special  Act  as  part  of  the  loss  by  the  structural 
Sheriff QuTHEiB.  damage  of  which  that  section  speaks.  He  can  conceive  that 
nothing  might  be  due  for  depreciation.  It  would  be  so,  if  in  this 
or  some  other  case  the  repairs  were  such  as  to  make  the  property 
exactly  as  sound  and  perfect  as  it  was  before  the  operations  hy 
which  it  has  been  injured.  Both  parties  have,  however,  looked  at 
the  issue  here  in  a  rather  different  wav,  and  he  thinks  it  is  better 
to  allow  for  repairs  what  a  reasonable  proprietor  in  the  circum- 
stances is  likely  to  expend  in  order  to  restore  to  the  property  its 
normal  capacity  of  producing  rent,  and  to  add  a  probable  estimate 
of  the  deterioration  after  the  repairs  are  made.  It  seems  to  tlie 
oversman  that  a  convenient  way  of  getting  at  this  is  to  give  a 
percentage  on  the  selling  value  of  the  property.  In  the  present 
case  it  seems  that  many  of  the  houses  are  not  materially 
depreciated,  and  that  thus  the  percentage  is  reduced  that  would 
otherwise  have  to  be  allowed  for  the  depreciation  on  the  Block 
No.  2  (comer  of  Pitt  Street  and  West  Regent  Street). 

The  proprietors  are  not  prepared  to  settle  with  the  tenants  and 
to  relieve  the  Railway  Company  of  their  claims  for  disturbance 
during  repairs,  and  therefore  the  oversman  cannot  see  how  the 
Company  can  be  liable  to  the  landlords  for  a  claim  which  the 
('Ompany  may  also  have  to  pay  to  the  tenants.  It  may  be,  jis 
was  argued,  that  the  claimants  will  make  some  allowances  in 
order  to  retain  their  tenants  and  "keep  them  sweet"  during  alteni- 
tions,  but  if  they  do  so,  it  will  be  of  their  own  choice,  not  under 
any  legal  obligation,  and  will  be  in  addition  to  the  moneys  which 
the  tenants  will  recover  from  the  respondents.  It  has  occurred  to 
the  oversman  that  in  some  cases  tenants'  claims  against  the  Com- 
pany may  happen  to  be  excluded  by  the  limitation  of  six  months 
in  the  48th  section  of  the  special  Act.  But  this  was  not  pleaded, 
and  he  assumes  that  no  such  question  can  be  raised,  and  if  they 
are  excluded  it  is  by  their  own  default. 

The  evidence  as  to  the  probable  royalty  which  might  be  paid 
for  the  stone  by  a  lessee  who  by  any  happy  accident  should  l)e 
working  in  the  neighbourhood  is  extremely  slight^  and  the  overs- 
man  does  not  think  it  would,  in  the  circumstances,  be  right  to 
allow  a  larger  sum  than  £5. 

With  regard  to  way-leave,  the  oversman  thought  of  dealing  with 
it  in  a  similar  way,  allowing  an  arbitrary  sum,  but  as  the  point  is 
more  important,  and  the  evidence  is  still  more  meagre,  he  has 
thought  it  better  to  trouble  the  parties'  agents  to  give  him  further 
light.  He  may  say  that  he  is  disposed  to  think,  notwithstandinjr 
the  case  of  Stebbing  v.  Metropolitan  Board  of  WorkSy  L.R.  6,  Q.B. 
37  :  40  L.J.Q.B.  1,  that  the  claimants'  proprietary  rights  in  the 
subsoil  have  here  been  interfered  with  so  as  to  entitle  them  to 
payment  for  the  continuous  use  of  their  property.  He  is  not 
satisfied  that  the  general  Acts  do  not  cover  a  claim  of  this  kind. 
But  if  thev  do,  there  is  not,  he  thinks,  satisfactorv  evidence  to 
enable  the  value  of  the  wav-leave  to  be  assessed.  W.  G. 

Respondents'  Authorities — Special  Act,  sections  34  &  55 ;  Olojfffo*'' 
'Coal  Exehangt  Co. ,  Limiterf^  v.  GIoahjow  City  arul  Digtriet  BaUtray 
Co.,  20th  July,  1883,  10  R.  1283  ;  Stebbing  v.  MtJtropolitCM  Bcartl 
of  WorlcH,  L.R.  6,  Q.B.  37 ;  Glasgow  Police  Act,  1866,  aec.  368. 

After  a  further  hearing  on  the  question  of  wayleave,  the 
oversman  issued  the  following  findings : — 
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Glasgow,  Sth  July,  1885. — The  oversman  having,  in  terms  of  comjenlition 
his  order  of  18th  June  last,  heard  parties'  procurators  on  the         cwe. 
question  of  wavleave,  now  proposes  to  find  that,  subject  to  the     JiUy  s.  isss. 
determination  of  their  legal  right  by  a  competent   Court,  the  sheriff  guthrib. 
claimants  are  entitled  to  the  sum  of  six  shillings  per  square  yard 
for  the  permanent  occupation  of  their  subsoil  (505  yards),  under 
the  powers  of  the  34th  and  55th  sections  of  the  special  Act,  being 
the  sum  of  £151  10s.  W.  (jUTHRIE. 

jW^. — The  6th  section  of  the  Railways  Clauses  Act,  which  gives 
compensation  for  lands  taken  ar  used,  and  is  thus  distinguished 
from  the  Lands  (Jlauses  Act,  which  provides  compensation  only 
for  the  purchase  and  taking  of  lands,  appears  to  give  at  least  a 
probable  basis  in  law  for  assessing  the  value  of  the  permanent 
occupation  of  the  tunnel  within  the  claimants'  lands.  The 
respondents  have,  under  their  Act,  a  right  to  take  an  easement 
or  servitude ;  and  where  there  is*  such  a  right,  there  seems  to  be 
lui  reason,  even  under  the  Lands  Clauses  Act,  for  saying  that  it  is 
not  subject  to  the  condition  of  making  compensation  for  its  value 
to  the  landowner,  bevond  the  fact  that  in  the  ordinarv^  run  of 
cases — ^as  Mr.  Justice  Fry  points  out — there  is  no  power  to  take 
an  easement.  It  is  not  eaay  to  see  why,  when  the  special  Act 
gives  that  power,  compensation  should  not  be  given  if  the  incor- 
porated Acts  admit  of  it.  (See  Hill  v.  Midland  Eaihvny  Company, 
21  Ch.  D.  143,  51  L.  J.  Ch.  774 ;  Great  Western  RailuHty  Company 
V.  Smndon  d:  Cheltenham  RaihiKiy  Company,  8  Appeal  Ctoses  787.) 
In  The  Glasgow  Coal  Exchange  Company  v.  The  City  <t  District 
Railway  Company,  1883,  10  R.  1283,  the  point  was  not  touched 
whether  the  landowner  should  get  anything  for  the  invasion  of 
his  bare  proprietary  rights  beyond  comi>ensation  for  actual  injury-. 
The  oversman  has  thought  it  right  in  this  state  of  the  question 
to  assess  the  compensation,  leaving  it  to  the  Courts  of  law  to 
determine  the  question  of  right. 

The  evidence  as  to  the  value  of  this  item  is  not  very  ample. 
The  claimant  is  only  entitled  t<>  the  value  of  the  occupation  to 
him,  apart  from  any  value  the  tunnel  space  acquires  from  the 
presence  or  operations  of  the  Railway  Company.  A  very  able 
witness  put  the  value,  following  some  analogy  in  the  valuation  of 
mineral  wayleaves  under  agricultural  subjects,  at  half  the  ground 
rent,  deducting  one-half  on  account  of  the  surface  being  occupied 
{«  a  public  street.  This  seems  a  rather  extravagant  valuation  for 
^und  under  a  public  street.  But  the  oversman  cannot  go  to 
the  other  extreme,  and  Scay  that,  as  the  claimants  were  deriving  no 
benefit  from  the  subsoil  till  the  Railway  Company  came,  they  are 
therefore  entitled  to  nothing.  He  thinks  they  are  entitled  to  a 
sum  in  respect  of  their  right  of  excluding  all  the  world  from  their 
property  aa  far  doAvn  as  the  infernal  regions  (compare  Liinngston 
V.  Bauiyards  Company,  1879,  6  R.  922,  aff.  1880,  7  R.  H.L.  1 ; 
")  Appeal  Cases  25),  and  he  is  bound,  as  he  takes  it,  to  try  to  find 
out,  however  doubtful  and  difficult  the  task  may  be,  the  sum 
which,  if  they  were  treating  with  the  respondents  or  a  rival  rail- 
way company  as  voluntary  sellers,  they  might  be  able  to  get  for 
parting  with  their  exclusive  right.  In  doing  so,  it  is  right  to  take 
into  account  that  the  claimants  are  getting,  and  will  get,  full 
payment  for  all  the  actual  injur}'  which  the  formation  of  the 
railway  inflicts  on  their  property,  and,  in  the  circumstances,  he 
thinks  £151  lOs.  a  liberal  allowance, 
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ComSeiwltion       ^^  oversman  allows  parties  six  days  to  represent  against  his 
^-         whole  proposed  findings,  and  allows  the  representations,  if  any,  to 
July  8. 1886.     be  Seen  and  answered  within  six  days.  W.  G. 

Sheriff ouTHBiK.  For  claimants—Mr.  David  Murray  (Maclay,  Murray,  &  Spens), 
Glasgow.  For  respondents  —  Mr.  R.  P.  Lamond  (H.  &  li.  Lamosd), 
Glasgow. 

SHERIFF   COURT   OF   FORFARSHIRE. 

No.  130.    John  Thomson  and  Others,  Pursuers;  James  M.  Anderson, 

FoRFAMHiai.  Defender. 

T»»»«|g>n^JJ;.  "•  Ship— Merchant  Shipping  Act— Salvage— PiloU.—ViloU  ten- 

—  dering  their  services  as  salvors  to  a  ship  flying  a  signal 

of    distress   are   entitled    to    compensation   though  no 
salvage  services  have  been  rendered. 

John  Thomson,  Alexander  .Baird,  and  William  Dunsire» 
pilots,  and  James  Christie,  fisherman,  Leven,  Fifeshire,  raised 
an  action  in  the  Sherifi^  Court  at  Forfar  against  James  M. 
Anderson,  residing  in  Arbroath,  lately  master  and  owner  of 
the  schooner  "  Robert  Anderson,"  concluding  for  payment  of 
£133  for  alleged  salvage  services  rendered  by  them.  The 
pursuers  averred  that  on  5th  April  last  the  schooner  was 
lying  in  or  near  Largo  Bay,  unable  to  get  into  Leven  har- 
bour owing  to  the  severity  of  the  weather.    A  pilot  flag  was 

flying  from  her  all  day.  A  heavy  sea  was  running,  and  no 
pilot  services  could  be  rendered.  At  one  o'clock,  P.M.,  a  flag 
of  distress  was  displayed  from  the  vessel,  in  addition  to  the 
pilot  flag.  At  half -past  four  o'clock  the  pursuers  determined 
to  save  the  schooner  and  crew,  and  at  great  peril  to  their 
own  lives  they  went  out  to  the  vessel,  but  on  getting  on 
board  and  offering  their  services  as  salvors  these  wei'e 
refused.  The  flag  of  distress  was  hauled  down  while  the 
pursuers  were  making  for  the  vessel.  At  that  time  the 
schooner  was  in  distress,  and  on  the  following  morning  she 
was  driven  ashore  and  became  a  wreck.  By  the  16th 
section  of  the  Merchant  Shipping  Act,  1873,  it  is  provided 
that  if  any  master  of  a  vessel  shall  display  a  signal  of  distress 
except  in  the  case  of  a  vessel  being  in  distress,  he  shall  be 
liable  to  pay  compensation  for  labour  undertaken  or  risk 
incurred  in  consequence  of  such  signal  having  been  supposed 
to  be  a  signal  of  distress.  The  value  of  the  vessel  was  said 
to  be  £400,  and  the  pursuers  contended  that  one-third 
thereof  was  a  reasonable  compensation  to  them.  The 
defender  answered  that  there  was  some  sea  and  a  gale  of  wind, 
but  it  was  not  such  as  to  prevent  the  purauers  as  pilots  going 
to  the  ship  during  the  day  had  they  done  their  duty.  The 
vessel  was  in  actual  distress  during  the  time  that  the  flag 
of  distress  was  displayed  on  account  of  her  dragging  her 
anchors.  The  distress  arase  not  so  much  from  the  severity 
of  the  weather  as  from  the  fact  that  the  vassel  had  neither 
cargo  nor  ballast,  which  prevented  the  sails  from  being 
hoisted,  and  the  anchorage  was  bad,  in  consequence  of  which 
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the  vessel,  owing  to  the  direction  of  the  wind,  was  being  J'o"^"*^ 

driven  on  shore.    In  the  afternoon  the  pursuers  went  out  to  "^  ^SSSwa:*  ** 

the  vessel  in  the  capacity  of  pilots,  as  they  were  bound  to 

do,  but  they  rendered  no  assistance  to  her,  and  when  asked 

to  remain  on  board  they  refused  to  do  so.     The  captain's 

wife  was  sick  on  board,  and  the  pursuers  agreed  to  take 

her  on  shore  for  5s.  in  all.     The  defender  denied  that  the 

pursuers  rendered  any  salvage  services,  and  averred  that  they 

had  not  undertcdsen  any  risk  beyond  what,  as  pilots,  they 

were  bound  to  do.      The  Sheriff-Substitute  (Robertson) 

issued  the  following  Interlocutor  and  Note: — 

Forfar,  25tk  June,  1885.— The  Sheriff-Substitute  having  con-  Jonejs^iaMw 
sidered  the  proof  adduced,  productions,  and  whole  process,  and  heard  sheriff 
parties'  procurators :  Finds  it  proved  that  the  pursuers,  on  Sunday,  """o  • 
the  5th  dav  of  April  last,  in  answer  to  a  flag  of  distress  hoisted  on 
board  the  schooner  ^  Robert  Anderson,'  left  Leven  Harbour  in  a 
boat,  and  rowed  out  to  that  vessel  during  a  storm :  Finds  that  they 
offered  their  services  to  the  defender  and  advised  him  to  let  them 
nm  the  vessel  up  the  Firth  of  Forth  :  Finds  that  their  offer  was 
declined,  and  that  the  pursuers  returned  to  shore,  taking  with  them 
the  defender's  wife,  whom  they  safely  landed  at  Leven  :  Finds  that 
the  '  Robert  Anderson '  went  ashore  that  night  and  became  a  total 
wreck :  Finds  in  law  that  no  claim  for  salvage  can  be  made  by  the 
pursuers  under  these  circumstances :  Finds  that  the  pursuers  are 
entitled  to  compensation  for  the  efforts  they  made  to  save  the  ship, 
and  for  taking  the  defender's  wife  on  shore ;  fixes  this  sum  at  £20 
sterling,  for  which  decerns  against  defender,  and  finds  him  also 
liable  in  expenses,  remits  to  the  auditor  to  tax  the  pursuers'  account 
on  scale  XL,  and  thereafter  to  report,  and  decerns. 

Alex.  Robertson. 

NoU. — There  is  a  considerable  conflict  of  evidence  in  this  case. 
The  defender  and  his  crew  are  inclined  to  underrate  the  services  of 
the  pursuers,  and  try  to  show  that  no  risk  whatever  was  incurred 
by  them  in  coming  off  to  the  ship.  But  I  think  the  evidence 
proves  clearly  that  this  is  an  unworthy  attempt  to  depreciate  a 
brave  and  well-meant  effort  to  save  life  and  property.  ...  I 
think  the  pursuers  risked  their  lives,  and  at  conmion  law  and  in 
equity  they  deserve  compensation. 

The  claim  for  salvage,  on  the  other  hand,  cannot  be  sustained. 
The  pursuers,  although  pilots,  might,  if  the  ship  had  been  saved, 
have  been  aUowed  salvage.  Mr.  Bell  (Com.  1,  p.  640)  points 
out  that  "  safe  conduct  of  a  ship  into  port  under  circumstances  of 
'*  extreme  danger  and  personal  exertion  may  exalt  a  pilotage  service 
"  into  something  of  a  salvage  service."  But  where  the  ship  is  lost, 
salvage  cannot  be  claimed  for  exertion,  however  meritorious,  to 
save  it.  (Abbot,  11th  ed.  p.  566).  Now,  in  the  present  case — 
although  there  \s  a  conflict  of  evidence  on  the  point — I  think  it 
is  proved  that  the  pursuers  offered  to  try  and  save  the  ship  by 
running  her  up  the  Firth.  Before  they  left  the  harbour  this  plan 
had  been  discussed  as  the  only  chance  for  the  ship,  and  the  harbour- 
master had  reconmiended  it.  Although  the  defender  denies  that 
this  plan  was  ever  proposed,  it  must  be  remembered  that  he  is 
very  deaf,  and  might  easily  not  have  heard  the  whole  conversation. 
Then  the  mate  practically  admits  that  the  pursuers  proposed  to 
run  the  vessel  up  the  Firth.     However  this  may  be,  the  ship  was 
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FoRf  AMHiiB.  \q^^^  either  because  the  pursuers'  advice  was  not  taken,  or  becauae 
^^  Andereon '  *'  ^^*^  advicc  was  not  given.  Even  assuming  it  was  given  and 
declined,  it  is  by  no  means  certain  that  what  they  proposed  would 
have  saved  the  ship.  The  captain,  who  knows  best  her  capabilities, 
declares  she  would  have  ciipsized  at  once,  having  neither  cargo  nor 
ballast  on  board,  and  all  the  crew  say  the  same.  At  best,  it  is  a 
doubtful  matter,  and  the  pursuers  are  not  justified  in  saying  they 
could  and  would  have  saved  the  ship,  or  that  therefore  they  bave 
been  prevented  from  earning  salvage. 

Lastly,  as  to  the  alleged  bargain  that  the  captain's  wife  was  to 
be  taken  ashore  for  5s.,  I  think  it  is  not  proved.  Since  this  ship- 
wreck the  defender  has  gradually  raised  his  offer  of  compensation 
from  5s.  to  £10,  showing  that  he  is  conscious  the  pursuers  deserve 
and  have  earned  more  than  he  is  willing  to  admit.  A.  R 

The  case  was  appealed  to  the  Sheriff-Principal  (CoMBiE 
Thomson),   who   issued    the   following    Interiocutor  and 
Note: — 
July  81. 1866.         EDINBURGH,  21«<  July,  1885. — Having  considered  the  reclaiming 
Sheriff  coMu  petition  and  answers,  proof  adduced,  and  whole  process,  adheres  to 
the  interlocutor  appealed  from,  with  these  variations,  viz: — That 
the  amoiint  of  compensation  to  which  the  pursuers  are  found 
entitled  is  hereby  fixed  at  the  siun  of  J^IO  sterling  (an  equal 
proportion  of  the  said  sum  to  be  paid  to  each  punsuer) ;  and  th&t 
the  pursuers'  account  of  expenses  (including  the  expenses  incunvd 
since  the  date  of  the  interlocutor  appealed  from)  is  to  be  taxed  on 
the   lowest   scale  :   Remits   to   the   Sheriff-Substitute   to  dispose 
finally  of  the  cause,  and  decerns.  John  Comrib  Thomsox. 

^ot€. — I   agree   generally   with   the   view   which   the  Sheriff- 
Substitute  has  taken  of  this  case.     (1)  The  pursuers  have  no 
claim  for  salvage,  because  they  did  not  save  the  ship.     Their 
services  were   highly  meritorious,  and  they  are  entitled  to  be 
compensated  for  them,  but  not  as  salvors.     (2)  Nor  have  the 
pursuers   any  claim   under  the    18th   section   of  the    Merchant 
Shipping  Act  of  1873.     By  that  clause  it  is  provided  that  if  a 
signal  of  distress  is  shown,  except  in  the  case  of  a  vessel  being  m 
distress,  the  master  is  liable  to  pay  compensation  for  labour,  risk, 
or  loss  undertiikeu  or  sustained  in  consequence  of  the  signal  having 
been  supposed  to  be  a  signal  of  distress.     But  here  the  vessel  wiu 
in  distress  when  the  flag  of  distress  was  displayed.     (3)  On  the 
other  hand,  the  master  in  the  present  case,  by  flying  a  flag  oi 
distress  during  the  afternoon  in  question,  called  for  assistance 
from  the  shore.     The  pursuers  responded  to  the  call,  not  as  pilota 
discharging  pilots'  duty,  but  as  ordinary  citizens  (having,  howeTcr, 
special  skill  as  botitmen),  doing  to  others  as  they  would  that 
others  should  do  to  them.     They  went  to  the  help  of  men  of  their 
own  craft  who  were  in  straits.     A  good  deal  may  be  said  for  the 
view  that,  as  the  piu^suers  were  only  discharging  a  moral  obligatii^n. 
thev  cannot  claim  anv  compensation  enforcible  bv  law.     But  it 
seems  to  me  that  there  was  a  qtum  contract  to  which  a  court  nmj 
give  effect.     The  pursuers  rendered  a  service  on  the  invitatiou  •'f 
the  defender.     If  so,  the   only  question  is  ^[uantum    merufnat' 
Now,  although  the  piursuers  acted  in  a  manly  and  ooungeuus 
fashion,  it  is  not  proved  that  the  risk  incurred  or  the  labour  ^^ 
time  expended  was  at  all  extraordinary.     The  sum  awarded  secus 
sufficient.      1  do  not  overlook  the  fiict  that  £10  was  offered  bef  n 
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the  proof  was  led ;  but  in  order  to  save  expenses  it  ought  to  have 
been  accompanied  by  a  tender,  not  of  a  slump  sum  in  name  of 
expenses,  but  of  expenses  without  any  limitation  except  that  of 
taxation.  J.  C.  T. 

For  pursuers— WiLKiB  &  LoWDKN,  Leven.     For  defender— J.  k  W. 
Macdonald,  Arbroath,  and  Mr.  A.  B.  Wyllib,  Forfar. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Sinclair  &  Macintyre's  Sequestration. 

Bankruptcy — Sequestration  of  Firm — Offer  of  Composition  by 
one  Fartn&r  of  a  Bankrupt  Firm, — Held  that  the  seques- 
tration of  a  company's  estates  included  sequestration  of 
the  estates  of  the  partners  of  that  company,  and  that 
any  partner  thereby  acquires  a  locus  standi  in  the  seques- 
tration entitling  him  to  make  an  offer  of  composition. 

On  7th  Januajy,  1885,  the  estates  of  Sinclair  &  Macintyre, 

colour  manufacturers  in  Glasgow,  and  John   Sinclair,   a 

partner  of  the  firm,  as  such  partner  and  as  an  individual, 

were  sequestrated.    Mr.  Alexander  Murray,  C.A.,  Glasgow, 

was  appointed  trustee  on  the  firm's  estate.    At  the  second 

general  meeting  of  creditors  held  on   10th   March,  1885, 

Thomas  Macintyre,  a  partner  of  the  firm,  made  an  ofler  of 

composition  of    20s.   per   £,   and  undertook    to  pay  the 

expenses  of  the  sequestration,  on  the  footing  that  he  should 
obtain  the  whole  assets  of  the  firm.  The  creditors  present 
resolved  that  this  ofier  should  be  entertained.  John 
Sinclair  appealed  against  this  resolution  to  the  Sheriff  of 
Lanarkshire,  and  craved  that  it  should  be  recalled,  in 
respect  (1)  that  it  was  incompetent  for  the  said  Thomas 
Macintyre,  seeing  his  estates  either  as  a  partner  of  said 
firm  or  as  an  individual  had  not  been  sequestrated,  to 
make  such  offer;  and  (2)  that  the  offer  as  submitted 
was  not  conform  to  the  provisions  of  the  Bankruptcy 
statutes,  and  was  inept,  Macintyre  having  no  locus  standi 
in  the  sequestration.  The  Sheriff-SulStitute  (Erskine 
Muhray)  held  that  the  offer  was  competent,  and  that 
Macintyre  was  entitled,  as  a  partner  of  the  firm,  to  make 
the  offer ;  but  reserved  to  the  appellant  right  to  object  to 
the  approval  of  any  resolution  accepting  tne  composition. 
As  the  appellant  intimated  that  he  would  take  such  an 
objection,  ttie  Sheriff-Substitute,  at  the  request  of  parties, 
delayed  issuing  his  interlocutor  imtil  the  other  objection 
was  disposed  oi. 

At  a  further  meeting  of  the  creditors  called  for  the 
purpose,  held  on  1st  Apnl,  1885,  the  ofler  and  security  were 
unanimously  accepted,  and  a  bond  of  caution  in  terms  of 
the  offer  was  duly  lodged  with  the  clerk  of  court.  The 
appellant  Sinclair  appealed  against  this  resolution,  in 
respect  that  the  offer  of  composition  in  a  question  with  him 
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lakajumhieb.  y^g^  jjQ^  reasonable,  and  ought  not  to  be  approved.    After 

Madntjrf 8    Obtaining  a  report  from  a  skilled  man  as  to  the  value  of 

8equ«|tr.ttoiL  ^^^  ^g^^^^^  ^^^  Sheriff- Substitute  dismissed  the  appeal,  and 

issued  the  following  Interlocutors : — 

June3^i886.  GLASGOW,  Jufie  3,  1885. — Having  heard  parties'  procurators, 
Sheriff  E^Ki SB  dismisses  the  appeal,  reserving  entirely  the  appellant*8  right  to 
object  to  the  approval  of  any  resolution  accepting  a  composition, 
and  decerns :  Finds  the  appellant  liable  in  expenses  to  the 
creditors  supporting  and  voting  for  the  resolution  appealed 
against,  &c.  A.  E.  Murray. 

Hole. — This  is  an  appeal  by  Sinclair,  one  partner  of  a 
sequestrated  company,  against  a  resolution  of  the  creditors  of  that 
company,  passed  under  sec.  .137  of  the  Bankruptcy  Act,  agreeing 
to  entertain  the  offer  by  Macintyre,  another  partner  of  that  com- 
pany, of  20s.  in  the  £,  with  his  father  as  security.  Sinclair  has 
been  also  sequestrated  as  an  individual  and  as  a  partner  of  the 
company.  Macintyre  has  not  been  sequestrated  as  an  individual, 
nor  by  name  as  a  partner  of  the  company* 

The  appeal  is  based  on  two  grounds — (1)  It  is  incompetent  for 
the  said  Thomas  Macintyre,  seeing  his  estates  either  as  a  partner 
of  said  firm  or  as  an  individual  have  not  been  sequestrated,  to 
make  such  offer ;  and  (2)  that  the  offer  as  submittcii  is  not  con- 
form to  the  provisions  of  the  Bankruptcy  statutes  and  is  inept, 
the  said  Thomas  Macintyre  having  no  locus  standi  in  the  seques- 
tration. These  two  grounds  must  be  considered  together.  Though 
Macintyre  is  not  sequestrated  by  name,  the  sequestration  of  the 
company  of  which  he  is  a  partner  sequestrates  him  as  a  partner 
thereof.  As  such  he  has  a  locus  standi  in  the  sequestration.  And 
as  sec.  137  specially  provides  that  one  or  more  may  ofiFer  a  com- 
position, the  Sheriff-Substitute  cannot  hold  that  such  an  offer  by 
one  partner  is  incompetent  or  inept,  or  not  conform  to  the  provi- 
sions of  the  Bankruptcy  statutes. 

Of  course,  this  by  no  means  infers  that  Macintyre  is  necessarily 
to  get  his  own  way.  When  the  question  of  the  approval  of  the 
offer  comes  before  him  under  sec.  138,  there  may  be  strong 
grounds,  both  technical  and  on  the  merits,  against  him.  For  if 
Sinclair  does  not  also  sign  the  bond,  a  question  may  arise  whether 
the  offer  has  been  duly  made,  as  sec.  138  says  it  shall  be  signed 
by  the  partners  of  a  company,  and  does  not,  as  in  sec.  137,  speak 
of  "  one  or  more  of  the  partners."  And  on  the  merits  ^Sinclair 
may  have  good  grounds  to  object  on  account  of  his  interests 
being  prejudicially  affected,  as  Professor  Bell  clearly  points  out 
(ii.  566,  McLaren's  edition.)  But  then  it  seems  to  the  Sheriff- 
Substitute  that,  while  Sinclair  can  at  that  stage  take  these  objec- 
tions, he  cannot  do  so  now ;  and  indeed  he  does  not  do  so,  but 
confines  himself  to  the  competency  of  Macintyre's  offer  and  his 
locus  standi,  and  the  alleged  disconformity  of  the^  offer ^  to", the 
provisions  of  the  Bankruptcy  statutes.  There  does  not  appear 
to  be  anything  in  the  offer  disconform  to  the  provisions  of 
the  Bankruptcy  Act ;  and  if  there  is  anything  in  it  prejudicial 
to  Sinclair's  interests  he  can  object  at  a  later  stage.  The 
Sheriff-Substitute  has  been  asked  by  the  appellant  to  delay 
issuing  the  above  judgment  until  the  appeal  against  the  resolu- 
tion on  the  offer  is  dealt  with,  in  order  that  further  piDcedure  on 
the  appeals  may  proceed  at  the  same  time.  A.  £.  M. 
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Glasgow,  June  3,  1885. — Having  heard  parties'  procurators  on  ^"^"""'"' 
the  appeal,  and  considered  Mr.  Hutcheson's  report :  Finds  (1)  that     MMflifyrfs 
from  the    report   of    Mr.    Hutcheson   it    appears    that,    viewed   scgaeatration. 
apparently  as  a  going  business,  there  is  an  apparent  surplus  of    June  s,  isss. 
£307  7s.  3d. ;  but  that  from  the  state  of  the  partners'  accounts  sherurEitBKiirB 
with  the  concern,  not  a  penny  of  that  would  fall  to  the  appellant, 
who  is  in  debt  to  the  firm  to  the  extent  of  £35  7s.  8d.,  while  the 
firm  owes  his  partner  £342  14s.  lid.:   Therefore  finds  that  the 
appellant  has  no  right  or   interest    to    oppose   the   composition 
arrangement ;  dismisses  the  appeal :  Finds  the  appellant  liable  in 
expenses  to  the  creditors  supporting  and  voting  for  the  resolution 
appealed  against,  (fee.  A.  Erskinb  Murray. 

For  John  Sinclair— Mr.  J.  LuMSDEN  Oatts,  Glasgow.  For  Thomas 
Macintjre — Mr.  Jambs  Macdonald,  Glasgow.  For  trustee  and  creditors 
—Mr.  Jamss  Andrew  (Mitchells,  Cowan  k  Johnston,  Glasgow). 


Lemon  «. 
Dempster. 


Alexander  Lemon  (Inspector  of  Eastwood),  Pursuer;    ^^'  132. 
Archibald   Dempster  (Inspector  of   City  Parish,  laiiarmhi»«. 
Glasgow),  Defender, 

Poor — Bastard — Derivative  Residential  Settlement. — Held  (1) 
that  an  illegitimate  child,  after  attaining  the  age  of 
puberty,  takes  its  own  birth  settlement,  and  not  the 
residential  settlement  of  its  mother;  (2)  that  an 
erroneous  entry  by  an  inspector  in  his  own  parochial 
books  that  a  pauper  possessed  a  settlement  in  his  parish, 
was  not  a  bar  to  his  seeking  repayment  of  advances  from 
the  true  parish  of  settlement. 

This  was  an  action  raised  in  the  Small-debt  Court, 
Glasgow,  by  the  Inspector  of  Eastwood  against  the 
Inspector  of  the  City  Parish  of  Glasgow,  for  payment  of 
advances  made  to  Mary  Ewing,  a  pauper.  The  facts  of  the 
case  appear  fully  from  the  judgment  pronounced. 

Sberiflf  Mair  said — The  pauper  Mary  Ewing,  illegitimate 
daughter  of  Rebecca  Ewing,  was  bom  in  the  Maternity  Hospital, 
City  Parish,  Glasgow,  on  9th  May,  1866.  Mary's  mother  was 
never  married  until  9th  May,  1878,  when  pupillarity  ceased. 
Mary  had  hved  continuously  with  her  mother,  who  at  that  date 
had  a  retained  residential  settlement  in  Eastwood  parish.  Mary 
became  chargeable  to  Eastwood  in  November  or  December,  1880, 
and  continued  chargeable  till  April,  1882.  On  application  in  1880, 
her  birthplace  was  given  as  Pollokshaws,  in  the  parish  of  East- 
wood, and  she  was  registered  as  an  Eastwood  pauper,  in  respect  of 
birth.  Application  was  again  made  to  Eastwood  in  November, 
1884,  and  relief  given.  It  was  then  discovered  that  Mary  was 
bora  in  the  City  Parish  of  Glasgow.  Claim  was  made,  after  due 
notice,  by  Eastwood  on  the  City  Parish,  which  refused  liability, 
the  present  action  being  the  result. 

It  appears  to  me  that  on  these  facts  two  questions  arise — (1)  Is 
Eastwood  debarred  from  claiming  on  the  true  parish  of  settlement 
by  having  on  the  previous  chargeability  registered  the  case  as  its 
own — whether  on  the  ground  of  birth  or  residence  is  not  material? 
(2)  If  it  is  held  that  Eastwood  is  not  so  debarred,  is  its  claim  on 
the  true  birth  parish  sound,  on  the  groimd  that,  on  puberty,  an 
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illegitimate  child  inherits  uothing  from  its  mother,  but  falls  on  it« 
own  birth  settlement  ? 

As  to  the  first  question,  I  am  of  opinion  that  an  admission,  to  he 
binding,  must  be  given  by  one  parish  to  another.  Sec.  70  of  the 
Poor-Law  Act,  8  &  9  Vic.  cap.  83,  provides  that  "interim  relief 
"  shall  be  given  where  destitution  occurs,  until  the  claim  on  the 
"  parish  ultimately  liable  is  admitted,  or  otherwise  determined." 
There  are  numerous  cases  where,  on  the  applicant's  statement,  the 
relieving  parish  appears  to  be  the  parish  of  settlement ;  while,  on 
further  inquiry,  the  parish  of  settlement  may  turn  out  to  be 
another  parish.  An  inspector,  on  an  application,  goes  carefully 
over  the  statement,  which  is  often  taken  by  an  assistant,  or,  iu 
country  parishes,  by  a  boy;  and  should  he  discover  any  evidence 
of  a  settlement  in  another  parish,  he  at  once  gives  notice,  works 
up  the  case,  and  forwards  a  claim.  If  no  such  evidence  appears, 
the  case,  on  being  passed  by  the  Board,  is  entered  on  the  register, 
along  with  certain  particulars  of  the  statement  for  the  inspector's 
own  information.  Should  the  pauper  cease  to  be  chargeable,  and 
a  claim  afterwards  be  made  by  some  other  parish  to  which  the 
same  pauper  has  applied,  that  claim  would  require  to  be  sub- 
stantiated by  proof  before  any  admission  be  given.  That  is  an 
every-day  occurrence.  For  example,  a  man  applies  to  and  is 
relieved  by  A.  He  states  that  for  the  past  seven  or  eight  years 
he  has  lived  continuously  in  A.  The  case  is  passed  by  the  Board 
and  registered  as  before  described,  chargeability  after  a  time 
ceases,  and,  later  on,  claim  is  made  by  B  against  A  for  the  same 
man,  on  ground  of  seven  or  eight  years'  continuous  residence. 
A  at  once  requests  a  detailed  statement  of  residences,  w-hich  may 
be  supplied.  On  inquiry  the  inspector  of  A  finds  that  there  have 
been  several  breaks  in  the  residences,  and  that  no  settlement  had 
been  acquired.  Is  A  to  be  held  liable  1  I  think  not.  It  would 
add  too  much  to  the  duties  of  an  inspector  did  he  require  to 
investigate  and  prove  the  statement  of  every  applicant.  In  Arthur 
V.  Steioart,  Reid's  Digest,  p.  170,  the  Lord  Ordinary  observes  that 
"  new  light  on  questions  of  law^  is  not  a  sufficient  ground  to  entitle 
"a  parish  to  withdraw  an  admission  which  it  has  deliberately 
"  made  as  with  another  parish."  And  again,  "  admission  is  a  mode 
"for  the  determination  of  the  question,  and  where  obtained  in 
"good  faith,"  <kc.  In  Beattie  v.  ArbuckU^  Reid,  p.  171,  Young  v. 
Oow^  p.  172,  Dempster  v.  Lemon,  p.  173,  (kc,  it  is  the  admission 
of  liability  which  debars  a  parish,  as  in  a  question  with  another 
parish,  from  again  raising  the  question  of  settlement.  An  admis- 
sion in  such  circimistances  appears  to  me  to  have  the  same  effect 
as  a  decision  of  a  court.  In  case  of  a  refusal,  an  action  or  refer- 
ence is  the  means  of  settling  a  question  before  valuable  evidence 
may  be  lost.  The  reason  why  finality  is  given  to  an  admission  is 
obvious.  It  would  be  intolerable  to  require  to  have  the  same 
question  continually  settled  by  an  action  every  time  it  came  up. 
In  the  face  of  Glasgow's  contention  in  Dempster  v.  Craig,  P.L.M. 
X.,  p.  261,  and  the  arbiter's  final  opinion  and  finding,  the  present 
pleas  for  Glasgow  must,  I  think,  be  regarded  as  a  mere  make- 
weight, and  fall  to  be  rejected. 

On  the  second  question,  Eastwood  contends  that  there  are  no 
decisions  holding  that  a  mother's  residential  settlement  falls  to 
her  children  (on  her  death  or  their  forisfamiliation,  I  presume  to 
be  implied),  and  I  know  of  none.     In  the  arbitration  case  before 
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the  then  Dean  of  Faculty,  now  Lord  Watson,  KirJccaldy  v.  Eastr  LA»A«wHimi. 
wwd  and  Glasgow^  P.L.M.  iv.,  p.  441,  which  I  think  is  on  all-fours  dJSSJJ 
with  the  present,  we  have  the  peculiarity  of  the  two  parishes, 
parties  to  the  present  case,  taking  up  the  opposite  sides  of  the 
question.  But  while  Eastwood  appears  to  have  agreed  with  the 
decision  and  used  it  as  a  rule  for  fiiture  guidance,  Glasgow,  the 
winner,  thinks  it  was  not  rightly  decided,  and  asks  for  a  reversal, 
while  retaining  all  the  benefits  of  that  decision. 

Tnie,  in  the  above  case,  the  mother's  settlement  was  a  birth 
one,  while  in  the  present  case  the  settlement  is  residential ;  but  I 
am  of  opinion  that  if  that  makes  any  difference  it  will  be  against 
Glasgow,  the  pupil  having  resided  with. her  mother  while  the 
settlement  was  being  acquired,  or  at  least  for  five  years  con- 
tinuously. In  the  above  case,  however,  Glasgow  took  up  the 
position  that  on  attaining  the  age  of  puberty  an  illegitimate  child 
falls  on  its  own  birth  settlement,  and  the  Dean  held  that  it  did  so. 
The  case  of  Greig  v.  RoRSy  1877,  4  R.  465,  appears  to  me  to  rule 
this  action.  The  Court  in  that  case  held  that  an  illegitimate 
child  on  attaining  the  age  of  puberty  became  forisfamiliated,  and 
had  then  a  settlement  in  his  own  right  in  the  parish  of  his  birth. 
The  Lord  Justice  Clerk  observed — "  Where  an  illegitimate  child 
"attains  the  age  of  fourteen,  and  becomes  a  minor  pubes,  the 
''parish  of  his  birth  becomes  his  settlement,  and  he  loses  the 
"  derivative  settlement  which  he  had  during  his  pupillarity."  On 
the  authority  of  this  case  Sheriff  Guthrie  Smith,  in  his  treatise  on 
the  Poor  Law,  says,  p.  309 — "  But  an  illegitimate  child,  living 
"  apart  from  its  mother,  on  attaining  the  age  of  puberty,  becomes 
" fmsfamiliaUdy  and  has  a  settlement  in  its  own  right  in  the 
"  parish  of  birth." 

There  can  be  no  doubt  Mary  Ewing  was  forisfamiliated  at  the 
date  of  second  chargeability.  Glasgow  is  therefore,  in  my  opinion, 
liable  for  her  support,  it  being  her  birth  parish. 

'For  pursuer — Party.    For  defender — Party. 


John  Paton,  Pursuer;  Hunter  &  M'Cormack,  Defenders.    No.  133. 

Lavaexshies. 

Damages — Taking  Decree  in  Absence  for  Debt  Paid  after  ^^^j^^^^^^^^ 
Action  brotight  —  Malice  —  Publication  in  "  Black  *  M'Oonnack. 
Lists" — A  party  raised  an  action  in  the  Small-debt 
Court  against  another  for  a  debt.  The  defender,  without 
appearing  at  the  court,  paid  the  amount  with  expenses 
to  a  firm  of  accountants  who,  it  was  alleged,  were 
authorised  to  collect  the  debt,  but  notwithstanding  such 
payment  the  pursuers  in  the  action  took  decree  in 
absence  against  the  defender,  and  the  decree  was  pub- 
lished in  the  "  Black  Lists."  In  an  action  for  damages 
by  the  defender,  held  that  the  taking  of  the  decree  in 
absence  by  the  pursuer  was  actionable,  provided  it 
was  malicious,  but  as  malice  was  not  alleged,  action  dis- 
missed. Held  also  that  damages  were  not  recoverable 
against  the  pursuers  for  the  publication  of  the  decree  in 
the  "  Black  Lists  "  for  which  they  were  not  responsible. 

Opinion, — That  the  books  of  the  Small-debt  Court 
are  not  books  of  record,  and  that  the  publishers  of  the 
"Black  Lists"  have  no  right  to  take  excerpts  therefrom. 
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lahambhim.  rpj^jg  ^Qjg  gjj  actloii  in  the  Small-debt  Court  at  Glasgow, 
AM'CoraMkf'at  the  instance  of  John  Paton,  furniture  dealer,  against 
Hxmter  &  M'Cormaok,  wholesale  hardware  and  fancy  goods 
merchants,  Glasgow,  for  £50  of  damages,  restricted  to  £12, 
under  the  following  circumstances: — ^The  pursuer,  in  the 
month  of  February,  purchased  from  the  defenders  certain 
goods  of  the  value  of  £4  13s.  3d.  The  terms  of  credit,  he 
averred,  were  to  be  cash  in  three  months  from  date  of 

delivery  of  the  first  item  of  the  account.  On  3d  April  the 
defenders*  traveller  called  for  payment  of  the  account,  but 
was  told  it  was  not  due,  and  was  asked  to  look  in  on  the 
following  Friday  for  settlement.  He  did  not  call,  but  on 
29th  April  a  Small-debt  summons  for  payment  was  served. 
The  pursuer  on  5th  May  paid  the  account,  with  48.  4d  of 
expenses,  to  a  firm  of  accountants  who  had  been  authorised 
to  collect  it,  and  on  the  following  day  the  defenders 
obtained  a  decree  in  absence  in  the  Small-debt  action  against 
the  pursuer.  The  particulars  of  this  decree  were  published 
in  StubW  Oazette  and  other  trade  papers,  and  the  pursuer 
alleged  that  he  had  suffered  in  his  credit  and  reputation 
thereby,  and  he  brought  this  action  for  damages, 
jaiy  1. 188S.  Sheriff  Maib,  in  giving  judgment,  said — I  am  of  opinion  that 
Sheriff  maie.  the  pursuer  has  not  set  forth  a  relevant  case  against  the  defenders. 
With  reference  to  the  taking  of  the  decree  in  absence  against  the 
pursuer,  it  is  not  said  this  was  done  maliciously  by  the  defenders. 
It  is  true  the  debt  sued  for  was  paid,  along  with  the  expenses  of 
the  Small-debt  summons,  the  day  before  the  diet  of  compearance 
in  the  Small-debt  Court.  But  it  is  not  unimportant  to  observe 
that,  although  the  parties  to  whom  the  money  was  due  were 
resident  in  Glasgow,  and  the  pursuer  could  have  no  difficultv  in 
paying  it  to  them,  he  paid  it  to  a  firm  of  accountants,  into  whose 
hands,  it  is  said,  the  account  was  put  for  collection.  The  pursuer, 
however,  was  convened  to  the  Small-debt  Court,  and  cited  to 
appear  there  on  6th  May.  It  is  said  that  on  that  day  decree  in 
absence  was  taken  by  Mr.  Hunter,  one  of  the  partners  of  defenders' 
firm  or  by  some  other  authorised  agent;  and  there  can  be  no 
doubt  that  this  must  have  been  done  in  ignorance  of  the  fact  that 
the  pursuer  had  paid  the  debt  to  the  firm  of  accountants. 

There  is  not,  and  cannot  be,  the  slightest  pretence  of  malice  on 
the  part  of  the  defenders  in  such  circumstances.  It  is  not  even 
said  that  the  decree  in  absence  was  taken  by  them  in  the  know- 
ledge that  the  debt  was  paid.  But  was  there  not  a  duty  incumbent 
on  the  pursuer?  His  proper  course  was  to  have  attended  the 
court,  to  which  he  was  lawftilly  cited,  and  produced  his  receipt  for 
the  debt,  when  he  would  have  got  absolvitor.  But  apart  from 
opinion  of  my  own,  it  has  been  decided  in  two  cases  in  the 
Supreme  Court — Ormiston  v.  Redpaih^  24th  February,  1866,  and 
Davies  v.  Broivn,  8th  July,  1867,  where  the  circumstances  were 
somewhat  similar  to  those  in  the  present  case — ^that  to  entitle  a 
party  to  prevail  in  an  action  of  damages,  it  must  be  averred  and 
proved  that  the  taking  of  the  decree  in  absence  was  malicious  and 
without  probable  cause.  The  present  Lord  President,  in  the  last- 
mentioned  case,  remarked — "He  (the  pursuer)  must  show  that 
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"there  was  not  merely  negligence  but  malice;"  and  Lord  Ard-  i^asamshim. 
inillan — "  The  whole  case  may  come  to  turn  upon  the  knowledge  ^Sfjj.(^rm»ck*' 
"  which  the  defenders  or  their  agent  re8i)ectively  l^ad.     It  may  be        j  —  ggg 
"  that  the  one  who  got  payment  did  not  know  that  the  other  took     ^   — ^ 
"decree;  and,  on  the  other  hand,  it  may  be  that  the  one  w^ho 
"  took  decree  did  not  know  that  the  other  had  received  payment. 
"  And,  if  that  is  the  case — if  both  principal  and  agent  acted  in 
"  good  faith — it  would  be  the  grossest  possible  injustice  to  let  a 
"  party  go  into  court  for  damages  for  the  merest  slip,  without 
"  alleging  and  putting  in  issue  malice  and  want  of  probable  cause." 
In  the  present  case,  as  malice  and  want  of  probable  cause  are  not 
alleged,  and   indeed  not   capable   of  being  proved   against  the 
defenders,  they  are  entitled  to  absolvitor. 

But,  even  although  such  allegations  had  been  made,  it  is  said 
by  the  pursuer  that  his  name  was  published  in  various  trade  or 
black  lists  throughout  the  United  Kingdom  as  a  debtor  to  the 
defenders,  thereby  causing  intense  injury  to  his  feelings,  <kc.  I 
cannot  better  dispose  of  this  part  of  the  pursuer's  case  than  by 
quoting  from  the  opinions  of  the  judges  in  the  case  of  Daviea,  to 
which  I  have  referred.  The  Lord  President — "  But  I  observe  one 
"  averment  of  the  pursuer  which  startled  me  a  good  deal,  viz.,  that 
"  damage  was  done  to  him  by  the  publication  of  the  decree  in  the 
"  *  Black  List.'  What  the  defenders  had  to  do  with  that  is  not 
"  shown,  but  it  is  quite  impossible  to  claim  damages  on  this  ground." 
Lord  CurriehiU — "  I  am  also  of  opinion  that  the  defenders  are  not 
"  directly  liable  for  the  publication  of  this  decree  in  the  *  Black  List.' " 
Lord  Deas — "I  agree  with  your  Lordship  that  the  defender's 
"responsibility  for  the  *  Black  List'  is  not  a  thing  to  be  relied  on, 
"  if  that  is  what  the  pursuers  look  to  in  this  litigation." 

But  how  does  it  happen  that  these  decrees  in  absence  find  their 
way  into  these  trade  or  black  lists  ?  I  have  been  informed  that 
the  publishers  of  these  lists,  or  their  agents,  regularly  take  excerpts 
from  the  books  of  court  of  these  decrees.  I  am  humbly  of  opinion 
that  they  have  no  right  to  take  these  excerpts,  or  even  to  exhibi- 
tion of  the  books.  It  is  true  that  all  courts  of  justice  are  open  to 
the  public,  and  their  proceedings  may  be  fairly  reported  in  the 
public  press.  But  it  by  no  means  follows  fix)m  this  that  the  public 
can  demand,  as  matter  of  right,  from  the  court  or  its  officers, 
access  to  its  books  or  records  in  order  to  publish  what 
the  party  did  not  collect  or  ascertain  in  court.  These 
books  and  records  are  the  property  of  the  court,  and  unless 
the  Legislature  has  declared  that  they  shall  be  open  to  all 
the  lieges,  no  one  has  a  right  of  access  to  them.  Has  the 
Legislature  done  anything  of  the  kind  ?  I  am  of  opinion  that, 
80  far  as  the  Small-debt  Court  is  concerned, — and  I  am  only  now 
dealing  with  that  court, — the  Legislature  has  not.  The  Small-debt 
Court  is  the  creature  of  statute,  and  its  charter  is  the  Act  1  Vict, 
chap.  41  (1837).  By  section  17  it  is  provided  that  "the  Sheriff- 
"  Clerk  shall  keep  a  book,  wherein  shall  be  entered  all  causes,  and 
"setting  forth  the  names  and  designations  of  the  parties,  and 
"  whether  present  or  absent  at  the  calling  of  the  cause,  &c.,  which 
"book  shall  be  signed  each  court-day  by  the  Sheriff."  And  "the 
"  Sheriff-Clerk  shall  also  keep  a  book  or  books  containing  a  register 
"  or  registers  of  all  indorsations  of  decrees  and  warrants  issued  in 
"  other  counties,  and  of  all  warrants  of  arrestments  on  the  depend- 
"ence,  and  of  all  loosings  of  arrestments,  and  of  all  reports  of 
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lahabmhiri.  li  poindings  or  sequestrations,  and  sales  of  goods  and  effects,  which 
^AM'c'omaS?*'  "  registers  shall  be  open  and  patent  to  all  concerned  without  fee." 
J  1  T~i886  ^  P^^se  here  to  consider  the  section  so  far  as  I  have  read,  and  ask 
— ^  '  myself  the  question,  To  what  does  that  part  of  it  which  provides 
that  the  registers  shall  be  open  and  patent  to  all  concerned  refer? 
Does  it  include  the  book  referred  to  in  the  beginning  of  the  section, 
or  only  refer  to  the  book  containing  the  register  or  registers  of 
indorsation,  <fec.?  The  first  of  these  books  is  certainly  not  called  a 
register,  and  if  it  is  not,  then  it  cannot  be  included  in  "  the  register 
"to  be  open  and  patent  to  all  concerned."  In  my  opinion  these  latter 
are  the  only  registers  to  be  open  and  patent,  and  if  I  am  right  iu 
the  construction  of  the  section,  it  follows  that  no  one  can  demand, 
as  a  right,  access  to  the  book  to  make  excerpts  from  it.  It  may  he 
said  that  the  Small-debt  Court  is  a  court  of  record,  and  in  one 
sense  so  it  is.  But  is  it  to  be  said  that  because  it  is  a  court  of 
record  the  public  are  to  have  the  right  to  examine  everything 
connected  with  it?  As  well  might  they  call  upon  the  Sheriff-Clerk 
to  give  exhibition  of  every  summons  that  is  issued.  The  book 
referred  to  in  the  first  part  of  section  17  is  one  to  be  kept  by  the 
Sheriff-Clerk,  and  is  intended  for  his  guidance  to  enable  him  to 
extract  the  decrees  of  the  court.  But  suppose  for  a  moment 
that  the  word  "  registers  "  referred  to  in  the  second  part  of  the 
section  includes  the  book  mentioned  in  the  first  part^  what 
does  the  Act  provide  ?  That  they  "  shall  be  open  and  patent  at 
"  office  hours  to  all  concerned."  Does  this  mean  to  all  the  lieges  f 
I  am  of  opinion  it  does  not,  and  that  it  was  only  intended  to  apply 
to  parties  really  concerned  or  interested  in  the  matter  entered  in 
the  registers.  I  am  ratified  in  this  opinion  when  I  find,  in  the 
same  section,  that  the  Sheriff-Clerk  is  required  to  cause  a  copy  of 
the  roll  of  causes  to  be  tried  on  each  court  day  to  "be  exhibited 
"  to  the  public  on  a  patent  part  of  the  court-house." 

Here,  then,  is  a  plain  distinction  drawn  between  "all  concerned" 
and  the  public  generally,  and  the  Legislature  must  therefore  have 
intended  that  the  former  was  not  to  mean  the  latter.     In  this 
view  of  the  case  it  is  distinguishable  from  the  case  of  Fleming  v. 
NtwUm  in  1846,  which  established  the  right  of  the  publishers  of 
the  "  Black  List "  to  publish  protested  bills.     That  case  was  heard 
by  the  whole  of  the  judges  in  the  Supreme  Court.     Eight  of  the 
judges  were  against  the  publication,  while  four  were  in  favour  of 
it.    The  case  was  appealed  to  the  House  of  Lords,  and  the  decision 
of  these  eight  judges  was  reversed  by  the  Lord  Chancellor  (Cot- 
tenham),  sitting  as  the  sole  judge  in  the  Appeal  Court.     It  would 
ill  become  me  to  animadvert  either  on  the  opinions  of  the  learned 
judges  who  were  in  the  minority  in  the  Supreme  Court,  or  on  the 
opinion  of  the  Lord  Chancellor.     At  the  same  time,  I  may  be 
allowed  respectfully  to  say  that  the  opinions  of  the  majority  of 
the  judges  commend  themselves  to  my  mind  as  more  in  accord- 
ance with  law  and  justice.     But  the  important  observation  I  have 
to  make  on  that  case  is  that  the  opinions  of  the  minority  of  the 
judges  in  the  Court  of  Session,  and  the  opinion  of  the  Lord  Chan- 
cellor in  the  House  of  Lords,  were  based  on  the  fact  that  the 
register  of  protests   from  which   the   excerpts  were   taken  and 
published  was  declared  by  the  statute  to  be  open  and  patent  to 
all  the  lieges,  and  that   therefore  the   court   had  no  power  to 
interdict  the   publication  of   what   appeared  in  these  registers. 
The  section  in  the  Small-debt  Act  is  not  so  expressed,  unless  it 
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be  held  that  the  words  "all  concerned"  are  to  have  the  same  i*a»a»mhiik. 
meaning.  Paton.r^^Hu^r 

I  have  deemed  it  right  to  express  my  views  on  this  subject  of  i~7"i88&. 
decrees  in  absence  being  published  in  the  trade  or  black  lists,  in  — ^ 
consequence  of  observing  in  the  public  press  that  it  had  been 
engaging  the  attention  of  the  law  agents  of  Glasgow.  If  these 
views  are  sound,  and  commend  themselves  to  the  Sheriff-Principal 
of  the  county,  his  lordship  may  probably  take  steps  to  prohibit 
all  and  sundry  having  access  to,  or  taking  excerpts  from,  the 
books  of  court  in  which  the  decrees  in  absence  are  entered. 

I  need  not  add  that  what  I  have  said  will  or  can  in  no  way 
interfere  with  or  derogate  from  the  press,  or  the  publishers  of  the 
trade  or  black  lists,  attending  the  court  and  reporting  its  pro- 
ceedings, whether  these  be  in  the  form  of  decrees  in  absence  or 
decrees  in  faro. 

For  pursuer  —  Mr.  Maodokald,  Glasgow.  For  defenders  —  Mr. 
HoifETMAN,  Glasgow. 


A.  B.,  Purstuer;  Robert  Andrews  and  John  Raeside,       No.  134. 

Defenders,  lanabmhim. 

Bankruptcy  —  Trustee's  Fee  —  Challenge  of  items  of  charge  and  knetide. 
passed  by  Commissioners, — Held  that  although  certain 
items  of  charge,  in  addition  to  a  fee  of  seventy  guineas  to 
trustee,  had  been  passed  as  proper  charges  by  the  com- 
missioners on  a  bankrupt  estate,  and  the  commissioners* 
deliverance  had  not  been  appealed  against  within 
fourteen  days  under  the  Bankruptcy  Att,  the  bankrupt, 
who  had  been  discharged  on  a  composition  arrangement, 
and  his  cautioner  were  entitled  to  plead  in  an  action  raised 
by  the  trustee  for  balance  of  fee,  that  the  charges  were 
not  competent  or  proper  charges  for  the  trustee  to  make 
against  the  estate,  and  must  be  imputed  in  extinction  of 
the  balance  of  his  fee. 

This  was  an  ax^tion  at  the  instance  of  an  accountant  in 

Glasgow  for  £27  17s.  6d.,  being  the  balance  of  his  fee  as 

trustee  on  the  estate  of  the  defender,  Andrews,  which  he 

averred  the  defender,  Baeside,  had  undertaken  to  see  duly 

paid.     The  defenders  objected  that  the   pursuer,  in   his 

account  of  intromLssions,  had  included  various  items  of  dis- 
charge which  were  not  chargeable  against  them  or  the 
bankrupt  estate.  The  pursuer  maintained  that  the  accounts 
having  been  passed  by  the  commissioners,  and  no  appeal 
taken  against  the  commissioners'  deliverance,  such  an 
objection  waa  now  incompetent.  The  Sheriff-Substitute 
(Spens)  issued  the  following  Interlocutor  and  Note: — 

Glasgow,  23rd  April,  1885. — Having  advised  the  case,  Finds  Aprimiase. 
that  the  principal  claim  advanced  in  the  present  action  is  at  the  sheriff  snss. 
instance  of  a  trustee  on  the  sequestrated  estate  of  the  defender, 
Robert  Andrews,  being  a  sum  said  to  be  due  by  the  said  defender, 
Andrews,  and  the  other  defender,  Raeside,  as  his  cautioner  under 
a  composition  arrangement,  for  the  balance  of  the  said  trustee's  fee 
of  seventy  guineas,  said  to  have  been  fixed  by  the  commissioners 
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Lasambhim.  at  a  meeting  held  on  29th  March,  1882  :  Finds  it  admitted  at  the 

^and'iu^id?^"  ^^^  *^^*  *^^  trustee's  fee  is  not  challenged,  but  that  the  various 

—  _     items  marked  in  red  ink  on  No.  21  of  process  are  challenged : 

— -     '    Finds  under  reference  to  note  that  such  challenge  is  competent: 

Finds  further,  also  under  reference  to  note,  that  defenders  have 

established  that  these  items  are  not  in  the  circumstances  valid 

charges   as   against   the   esta,te :   Finds  that  effect  being  given 

thereto,  there  is  no  sum  due  either  by  the  defender,  Andrews,  lu 

principal,  or  by  the   defender,  Raeside,  as   cautioner;  therefore 

sustains  the  defences,  and  assoilzies  the  defenders :  Finds  them 

entitled  to  expenses.  Walter  C.  Spkns. 

Mt€.—U  the  case  of  Burt  v.  Belly  Feb.  3,  1863,  1  Macph.  382, 
stood  alone,  it  would  seem  to  me  clear  that  not  only  any  charges 
which  the  trustee  might  have  made  improperly,  but  even  his 
commission  as  fixed  by  the  commissioners,  could  be  challenged  at 
the  instance  of  either  the  bankrupt  or  his  cautioner,  although  no 
appeal  may  be  taken  until  after  fourteen  days  from  the  date  of  the 
commissioners'  deliverance  (see  especially  Lord  Cowan's  judgment). 
I  may  also  state  here  that  I  am  of  opinion  that  such  a  question  as 
this  need  not  be  raised  by  way  of  a  petition  under  the  86th  sec.  of 
the  Act,  but  may  be  pleaded  by  way  of  defence  in  an  action  brought 
by  a  trustee  on  the  basis  that  certain  accounts  and  his  remunera- 
tion had  been  passed  and  fixed  respectively  by  the  conunis- 
sioners.  Such  a  technicality  as  this,  it  does  not  seem  to  me,  should 
be  allowed  to  interpose  obstacles  to  the  determination  of  the  question 
on  its  merits.  If  the  other  view  were  to  be  taken,  viz.,  that  such 
a  petition  was  necessary,  the  proper  course,  I  take  it,  here  would 
be  to  sist  procedure  till  this  were  done;  and  if  there  be  no 
legal  bar  preventing  the  decision  of  the  case  on  the  merits, 
there  simply  would  be  additional  and,  so  far  as  I  can  see,  un- 
necessary delay. 

It  may  be  argued  that  the  case  of  Bums  v.  Craigy  February  4, 
1869,  7  Macph.  476,  is  in  favour  of  the  view  that  a  separate  peti- 
tion must  be  raised  under  the  1 42nd  sec.  of  the  Bankruptcy  Act. 
The  difference,  however,  in  that  case  and  the  present  is,  that  the 
petitioner  here  has  not  been  discharged,  and  it  may  be  obsen^ed 
that  the  opinion  of  the  Lord  President  proceeds  very  much,  if  not 
entirely,  upon  the  ground  that  the  trustee  had  been  discharged. 

It  is,  however,  strongly  argued  that  the  opinions  of  the  judges 
in  the  case  of  Lindsay  v.  Hendry ^  June  15,  1880,  7  R.  911,  are 
inconsistent  with  the  opinions  of  the  judges  in  Burt  v.  Bell  referred 
to.  I  incline  to  think  that  all  that  is  said  in  that  case  cannot  be 
wholly  reconciled  with  Burt  v.  Bell;  at  the  same  time  I  have  come 
to  be  of  opinion  that  the  case  of  Lindsay  is  an  authority  to  the  effect 
that  if  the  commissioners  have  gone  beyond  their  statutory  duty 
in  their  deliverance,  and  have  passed  certain  accounts  which  should 
clearly  not  have  been  passed  by  them  as  being  matters  outwith  the 
authority  entrusted  by  the  provisions  of  the  statute,  such  accoimts 
may  be  challenged.  I  refer  particularly  to  the  whole  of  the  Lord 
President's  opinion,  but  specially  I  refer  to  the  following  passage : — 
"  I  think  there  are  various  cases  in  which  the  Court  have  held  that 
"  in  the  winding  up  of  a  sequestration,  and  in  the  matter  of  a 
"  trustee's  discharge,  they  will  not  sanction  incompetent  proceed- 
"  ings,  even  though  the  deliverances  fixing  those  proceedings  have 
"  not  been,  on  their  merits,  brought  under  review  wnthin  the  time 
"  fixed  by  the  statute ;  and  if  they  be  not,  then  I  think  the  Ck)urt 
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April  23. 18S5. 

Sheriff  Sfbss. 


"  are  quite  entitled  to  refiise  eflfect,  aa  I  propose  that  your  Lordships  I'Afawwhibb. 
"shoidd  do  in  the  present  case." 

Now,  in  the  present  case  there  are  four  principal  items 
challenged — (1)  A  sum  of  £S  12s.,  being  a  sum  of  expenses 
which  the  pursuer  has  charged  against  the  estate,  his  outlay 
going  up  to  Birmingham  before  sequestration  to  obtain  man- 
dates from  creditors  in  order  to  get  himself  appointed  trustee ; 
(2)  a  sum  of  £15  charged  for  clerk's  time,  being  chiefly  the 
time  of  a  boy  of  14  who  was  put  into  Andrews'  shop  to  take  a 
note  of  the  drawings  after  Andrews  had  been  sequestrated  ;  (3)  a 
sum  of  £3  38.  for  incidental  outlay;  and  (4)  a  sum  of  lOs.  lid., 
being  apparently  the  charge  the  pursuer  makes  for  trouble  taken 
by  him  prior  to  sequestration,  on  employment  of  a  creditor  on  the 
estate  named  Renton.  As  regards  the  first  and  fourth  of  these 
charges,  it  seems  to  me  it  was  wholly  incompetent  for  the  com- 
missioners to  pass  such  accounts  as  valid  charges  against  the 
estate.  As  regards  the  other  charges  of  £15  and  £3  3s.  respec- 
tively, I  have  to  refer  to  the  following  sentence  of  the  Lord  Presi- 
dent in  Lindsay's  case : — "  I  must  take  leave  to  say,  at  the  same 
"  time,  that  I  think  it  was  quite  irregular,  because  the  statute  has 
"  fixed  that  no  formal  remuneration  shall  be  allow^ed  to  the  trustee 
"  except  commission,  and  that  commission  must  cover  all  his  ex- 
"  penses,"  Therefore,  it  seems  to  me  very  clear  that  these  sums 
ought  to  have  been  dealt  with  in  the  fee  fixed  for  the  trustee.  I 
may  say  also,  that  having  regard  to  the  smallness  of  the  estate, 
the  work  done,  and  the  nature  of  that  work,  a  fee  of  70  guineas 
seems  to  me  a  handsome  one,  taking  into  account  not  only  the 
personal  work  of  the  pursuer  and  the  services  of  his  clerks,  but 
any  outlay  to  which  he  was  put  in  connection  with  the  sequestni- 
tion.  The  items  I  have  enumerated  come  to  within  Is.  or  28.  of 
the  amoimt  claimed  by  pursuer,  but  the  remarks  which  have  been 
made  above  would  equally  apply  to  certain  of  the  items  shown  in 
red  ink  on  No.  21,  such  as  sundries,  postages,  &c.,  which,  if  added 
together,  w^ould  raise  the  amount  successfully  challenged  above  the 
sum  actually  concluded  for.  W.  C.  S. 

The  pursuer  appealed  to  the  Sheriff-Principal  (Clakk), 
who  adhered  by  the  following  Interlocutor : — 

(iLASGOW,  Qtk  JtUyy  1885. — Having  heard  parties'  procurators, 
and  considered  the  evidence  and  whole  cause :  For  the  reasons 
assigned  by  the  Sheriff-Substitute,  adheres  to  the  interlocutor 
appealed  against :  Finds  the  appelhmt  liable  in  the  expenses  of  the 
appeal,  and  decerns.  F.  W.  Clark. 

Ifote. — This  is  a  very  remarkable  case,  quite  out  of  the  ordinary 
course.  The  averments  in  defence  amount  to  this,  that  the  com- 
missioners were  deceived  by  fraudulent  statements  made  on  the 
part  of  the  trustee.  The  case  >vent  to  proof,  and  the  result  of 
the  enquiry  is  that  the  commissioners  appear  to  have  adopted 
what  the  trustee  chose  to  lay  before  them  without  considering 
what  they  were  about.  The  items  objected  to  could  not  be  sus- 
tained on  any  reasonable  investigation;  and  there  are  some  of 
them  of  such  a  kind  that  it  is  impossible  to  conceive  their  having 
been  passed  by  any  man  giving  the  smallest  attention  to  the  matter. 
The  best  excuse  that  can  be  made  for  the  commissioners  is  that 
they  gave  very  little  attention  to  the  matter.  But  this  neces- 
Siuily  involves  the  further  proposition  that  no  audit  deserving  the 
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name  ever  took  place.  In  these  circumstances,  I  think  the  view 
taken  by  the  Sheriff-Substitute  in  law  and  equity  should  not  be 
interfered  with.  F.  W.  C. 

For  pursuer— Mr.  Gbievb  (Dixon,  Ebskinb  k  Gbieve),  Glasgow.    For 
defenders — Mr.  Downib  (Downib  &  Aiton),  Gla^ow. 


SHERIFF  COURT  OF   MID-LOTHIAN. 

Gavin  Paul  &  Sons,  Pursuers ;  The  Caledonian  lUawAY 

Company,  Defenders, 

Carrier — Injury  to  Goods  in  Transit — Measure  of  Damage. — 
The  liability  of  a  common  carrier  in  the  case  of  damage 
to  goods  in  transit  is  analogous  to  that  of  an  insurer, 
and  he  is  merely  liable  to  the  extent  of  the  damage 
done,  and  the  owner  is  not  entitled  to  refuse  the  goods 
and  sue  for  full  value. 

RailuHiy — Risk  Note — Eailtvay  and  Canal  Traffic  Act,  1854, 
sec,  7. — Where  a  railway  company  offers  to  carry  goods 
subject  to  the  ordinary'  liability  of  a  carrier,  at  a  rate 
which  is  not  unreasonable,  a  special  contract  relieving 
the  company  of  all  liability  in  case  of  damage,  in  con- 
sideration of  a  reduced  rate,  is  just  and  reasonable,  and 
must  receive  effect,  even  although  the  damage  is  caused 
by  negligence  of  the  company's  servants. 

The  pursuers  delivered  a  mahogany  telescope  dining- 
table  to  the  defenders  at  Wilsontown  station,  for  convey- 
ance and  delivery  to  them  at  Edinburgh,  under  a  special 
signed  contract  in  the  f ollov^ing  terms : — 

Consignment  of  Goods  to  bb  Cabribd  at  Owners*  Risk. 
The  Caledonian  Railway  Company  hereby  give  notice  that  they  have  two 
rates  for  the  conveyance  of  certain  articles— one,  the  ordinary  rate  if  the? 
take  the  ordinary  liability  of  the  carrier ;  the  other,  a  reduced  rate  adopted 
if  the  sender  relieves  them  of  all  liability  of  damage  or  delay. 

To  THB  Caledonian  Railway  Company. 
Wilsontown  Station,  20th  Mav^  1886.— Deliver  as  under  the  under- 
mentioned goods,  to  be  carried  at  the  reduced  rate  below  the  Company's 
ordinary  rate,  in  consideration  whereof  I  undertake  to  relieve  the  Caledonian 
Railway  Company,  and  all  other  companies  over  whose  lines  the  goods  may 
pass,  from  all  liability  in  case  of  damage  or  delay. 

For  Jambs  Paul,       J.  Haig. 

The  table  having  been  damaged  in  transit,  the  pursuers 
refused  to  take  delivery,  and  sued  the  defenders  for  the  full 
value.  The  defenders  pleaded  (1)  that  the  action  was  barred 
by  the  special  contract,  or  (2)  alternately  that  they  were 
only  liable  to  the  extent  of  the  damage.  They  cited  in 
support  of  their  first  plea  The  Manchester,  Sfieffidd,  and 
Lincohishire  Rciihvay  Company  v.  H,  W,  Broivn,  23d 
July,  1883,  8  H.L.  703 ;  and  in  support  of  their  second 
plea  Untton  v.  Ncnih  BHtish  Radvxxy  Company,  7th 
May,    1867,*    and     Mailer    v.    North    British    Bo/ilxvay 

*  The  Sheriffs  decision  of  this  case,  contained  in  the  Railway  Clearing 
House  Reports,  not  being  readily  accessible,  is  given  below: — 

Glasgow,  7th  May,  1867. — Having  heard  parties*  procurators  on  the 
closed  record :  Finds  that  in  this  case  the  pursuers  seek  to  have  the  defenders 
held  liable  for  the  som  of  £18  6s.  Id.  sterling  as  the  value  of  two  chests  of 
tea  entrusted  to  the  defenders  for  carriage  as  narrated  in  the  sumnoos,  on 


SHERIFF  COURT  REPORTS, 


291 


Company,  5th  December,  1876  ("Journal  of  Jurisprudence" 
for  1877,  p.  173). 

The  Courfc  having  sustained  the  second  plea  of  the 
defenders,  found  it  unnecessary  to  decide  on  the  first  plea 
and  dismissed  the  action. 

The  pursuers  having  raised  a  fresh  action  for  the  amount 
of  the  alleged  damage,  on  the  ground  that  such  damage  was 
caused  by  the  negligence  of  the  defenders'  servants,  the 
defenders  again  pleaded  that  the  action  was  barred  by  the 
special  contract,  and  the  Court,  following  the  decision  in 
Tlie  ManchesteVy  She^^eld,  and  Lincolnshire  Railway  Com- 
pany V.  Brown,  sustained  the  plea  and  assoilzied  the 
defenders. 

For  pnrsaers — Gordon,  Pbtbik,  &  Sband,  S.S.C.,  Edinburgh.  For 
defenderB— Mr.  John  C.  Bbock,  Glasgow. 

the  ground  that,  though  properly  packed  and  in  good  order  when  delivered 
to  the  defenders,  the  teas  were  damaged  in  the  coarse  of  transit  through  the 
defenders*  fault  and  negligence,  and  were  rejected  bj  the  consignee :  Finds 
that  the  defenders  plead  (preliminary)  "  no  relevant  averments  in  support 
"  of  the  conclusions  of  the  summons  : "  Finds  in  law  that  the  summons  is 
irrelevant,  therefore  dismisses  the  action  :  Finds  the  pursuers  liable  to  the 
defenders  in  expenses,  &c.  James  Galbraith. 

NffU* — The  defenders  in  support  of  their  plea  of  irrelevancy  said  this — 
That  in  respect  that  on  the  face  of  the  summons  the  goods  entrusted  to  them 
had  been  but  partially  destroyed,  they  were  liable  only  for  the  actual  damage 
done  to  the  goods,  and  could  not  be  made  compulsory  purchasers.  On  the 
other  hand,  the  pursuers  maintained  that  if  they  could  prove,  as  they  were 
prepared  to  do,  that  the  goods  were  injured  in  transit,  they  were  entitled  to 
demand  that  the  Railway  Company  take  them  at  their  value  to  them,  and 
make  the  best  of  them  on  their  own  account  in  their  damaged  state.  This 
contention  of  the  pursuers  was  to  the  SheriS-Substitate  startling ;  but  in 
support  of  it  he  was  referred  to  a  case  decided  within  the  last  week  in  this 
Court,  viz.,  the  case  of  John  O.  Watson  v.  Sutton  A"  Oo.  Since  the  debate 
on  the  .Srd  instant,  the  Sheriff-Substitute  has  read  this  case,  and  finds,  as  he 
expected,  that  the  judgments  of  Mr.  Sheriff-Substitute  Bell  and  Sheriff  Sir 
Archibald  Alison  do  not  support  the  position  taken  by  the  pursuers  in  this 
action.  In  Watson  v.  Sutton  ^  Co.,  it  is  distinctly  averred  in  the  summons 
that  the  goods  carried  were  render^  valueless,  and  the  plea  taken  by  the 
defenders  in  this  action  was  not,  so  far  as  the  pleadings  show,  taken  in 
Watton^t  case,  and  nowhere  in  their  judgments  do  either  the  Sheriff-Sub- 
stitute or  Sheriff-Principal  pronounce  any  finding  in  support  of  the  pursuers' 
contention  here.  A  carrier  is  to  almost  every  effect  an  insurer.  The  obliga- 
tion upon  an  insurer  is  to  compensate  the  owner  of  goods  for  all  damage  done 
to  the  goods  so  long  as  they  are  covered  by  the  insurance.  The  obligations 
laid  upon  carriers  are  construed  strictly  against  the  carrier,  but  the  extent 
of  his  obligations  must  not  be  strained.  It  would  surely  be  wrong  to  hold 
that  if  a  carrier,  in  the  course  of  conveying,  for  example,  a  valuable 
brougham,  broke  a  linch  pin  or  the  spoke  of  a  wheel,  the  owner  would  be 
entitled  to  demand  that  he  keep  the  brougham,  and  to  sue  him  for  its  value. 
It  has  never  been  heard  of  that  the  insurer  of  a  vessel  was  bound  to  take 
the  vessel  at  the  insured  price  if  she  lost  a  spar  or  sustained  partial  injury. 
These  may  seem  extreme  illustrations,  but  they  serve  to  show  the  untenable- 
ness  of  the  pursuers*  position,  as  being  in  most  cases  unjust.  Carriers  are 
not  to  be  made  compulsory  conditional  purchasers  or  involuntary  brokers 
for  the  sale  of  damaged  goods.  The  defenders'  contention,  on  the  other 
hand,  is  a  fair  one,  and  applicable  in  all  cases.  They  say,  and  say  rightly, 
that  the  carrier  is  liable  to  make  good  the  whole  damage  done  by  his  default 
to  the  goods  in  transit,  whether  partial  or  total ;  but  that  the  owner  is  not 
entitled,  when  goods  are  only  partially  damaged  and  not  totally  destroyed, 
to  throw  them  upon  the  carrier  and  hold  him  liable  in  their  full  value.  The 
duty  of  the  owner  of  the  goods  plainly  is  to  receive  the  damaged  goods,  to 
sell  them  to  the  best  advantage,  and  claim  from  the  carrier  the  difference 
between  the  sum  realised  and  the  true  value  of  the  goods  to  him.      J.  G. 


MiO-LOTHIA!! 

Paul  ft  Sons  v. 
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Railway. 

June  24.  1885. 
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No.  136. 

HlO-LOTHIAV. 

Qovemors  of 

Gillespie's 

Uospitftl  V. 

Penman. 


June  1, 1885. 

Sheriff 
Rdthbrpubd. 


The  Governors  of  James  Gillespie's  Hospital, 
Appellants;  William  Penman,  Respondent. 

Agricultural  Holdings  Act — Validity  of  Aboard — Competmcy 
oj  Appeal, — Circumstances  m  which  the  validity  of  an 
arbiter's  award  under  the  Act  was  sustained,  and  an 
appeal  to  the  Sheriff  against  a  finding  to  this  effect  held 
to  be  incompetent. 

Sheriff-Substitute — Appeal  to  SJieriff. — Held  that  an  appeal  to 
the  Sheriff  from  the  Sheriff-Substitute  is  not  competent 
imder  the  statute. 

The  circumstances  of  this  case  are  explained  in  the  Inter- 
locutor and  Note  of  the  Sheriff-Substitute  (Rutherfurd):— 

Edinburgh,  \st  June.,  1885.  —  The  Sheriff-Substitute  having 
heard  counsel  for  the  parties,  and  having  considered  the  decree- 
arbitral  and  award,  dated  the  18th  of  April,  1885,  issued  by 
James  Brash,  farmer,  Hallyards,  Kirkliston,  as  oversman  in  a 
reference  between  the  appellants  and  respondent,  under  the 
Agricultural  Holdings  (Scotland)  Act,  1883,  together  with  the 
record  and  whole  process  :  Finds  that  the  said  decree-arbitral  and 
award  is  not  open  to  exception  or  objection  upon  any  of  the 
grounds  specific  in  the  20th  section  of  the  said  Act :  Therefore 
dismisses  the  appeal  and  decerns :  Finds  the  appellants  liable  to 
the  respondent  in  the  expenses  incurred  by  him  in  this  court,  ^c. 

And.  Ruthbrfurd. 
Note, — This  case  has  arisen  out  of  a  reference  under  the 
Agricultiu*al  Holdings  Act  of  1883,  and  as  the  sum  claimed  for 
compensation  exceeds  £100,  an  appeal  against  the  oversman  s 
award  is,  by  the  20th  section  of  the  statute,  competent  upon  any 
of  the  following  grounds,  viz. : — 
n.)  That  the  award  is  invalid. 

(2.)  That  the  award  proceeds  wholly  or  in  part  upon  an 
improper  application  of,  or  upon  the  omission  properly 
to  apply,  the  special  provisions  of  sections  3,  4,  or  5  of 
the  Act. 
(3.)  That  compensation  has  been  awarded  for  uuprovementfi, 
acts,  or  things,  or  for  breaches  of  stipulations  or  agree- 
ments, or  for  conunitting  or  permitting  deterioration  in 
respect  of  which  the  party  claiming  was  not  entitled  to 
compensation. 
(4.)  That  compensation  has  not  been  awarded  for  improve- 
ments, acts,  or  things,  or  for  breaches  of  stipulations  or 
agreements,  or  for  committing  or  permitting  deteriora- 
tion in  respect  of  which  the  party  claiming  wajs  entitled 
to  compensation. 
The  present  appeal  is  founded  upon  the  first,  third,  and  fourth 
of  these  grounds. 

(1.)  The  appellants  maintain  that  the  award  is  invalid  in 
respect  of  the  respondent's  failure  to  give  timeous  intimation 
of  his  claim  for  compensation  in  terms  of  the  7th  section 
of  the  statute,  which  provides  that  a  tenant  shall  not  be 
entitled  to  compensation  "  imless  four  months  at  least  before  the 
"determination  of  the  tenancy  he  gives  notice  in  writing  to  the 
"  landlord  of  his  intention  to  make  a  claim  for  compensation  imder 
"  this  Act." 
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It  appears  that  the  claim  was  intimated  to  the  appellants  on 
the  11th  of  July,  1884,  and  the  lease  expired  at  the  ensuing  term 
of  Martinmas,  but  the  parties  are  not  agreed  whether  the  date  of 
removal  fell  to  be  reckoned  by  the  old  or  by  the  new  style.  The 
respondent  alleges  (answ^er  to  cond.  art.  7)  that  in  Mid-Lothian 
the  terms  are  reckoned  according  to  the  old  style,  in  which  case 
the  determination  of  the  tenancy  w^as  not  until  the  22nd  of 
Xovember,  and  there  could  be  no  question  that  the  claim  was 
intimated  in  due  time.  On  the  other  hand,  if  the  term  of  removal 
were  the  11th  of  November,  a  question  of  considerable  difficulty 
might  have  arisen  had  the  appellants  insisted  upon  their  objection 
at  the  time.  But  the  Sheriff-Siibstitute  does  not  think  it  necessar}' 
to  decide  that  point,  for  although  the  appellants  in  their  coimter 
claim,  dated  the  24th  of  November,  1884,  intimated  a  reservation 
of  "all  right  of  exception  competent  to  them  in  respect  of  said 
"notice  not  having  been  timeously  given,"  the  Sheriff-Substitute 
is  of  opinion  that  they  must  be  held  to  have  waived  their  objection 
upon  that  ground  by  concurring  with  the  respondent  in  the 
appointment  of  referees  and  an  oversman,  and  by  joining  issue 
with  him  in  the  proceedings  under  the  reference.  The  provision 
of  the  statute  requiring  the  tenant  to  give  his  landlord  notice  of 
his  intention  to  claim  compensation  four  months  at  least  before 
the  determination  of  the  tenancy  was  manifestly  introduced  in 
favoiu'  of  the  landlord,  in  order  that  he  might  have  a  sufficient 
opportunity  for  investigating  the  tenant's  claim  prior  to  his 
removal  from  the  farm.  But  where  the  partv  who  has  the  only 
interest  to  object  does  not  do  so,  the  Sheriff-Substitute  cannot 
think  that  a  failure  to  comply  literally  with  the  terms  of  the  Act 
as  to  the  precise  time  of  giving  notice  would  infer  a  nullity  under 
the  statute  of  all  the  subsequent  proceedings  in  which  both  parties 
have  concurred.  In  the  present  instance  it  is  admitted  by  the 
appellants  that  the  notice  would  have  been  in  time  if  given  on 
the  10th  instead  of  on  the  11th  of  July,  1884,  and  they  cannot 
and  do  not  pretend  that  they  have  suffered  any  prejudice  through 
its  not  having  been  given  a  day  sooner  than  it  actually  was.  It 
is  true  that  they  stated  the  objection,  but  not  until  the  24th  of 
November,  1884 — more  than  four  months  after  they  had  received 
the  notice — and  then,  in  place  of  refusing  to  enter  into  a  reference, 
they  concurred  with  the  respondent  in  the  appointment  of  arbiters, 
and  took  an  active  part  in  sdl  the  subsequent  procedure.  In  these 
circumstances,  the  Sheriff-Substitute  thinks  that  it  is  out  of  the 
question  for  the  appellants  to  maintain  that  the  w^hole  proceedings 
are  to  go  for  nothing,  and  that  the  award  is  invalid  upon  the 
ground  stated. 

(2.)  The  appellants  also  contend  that  the  award  is  invalid  in 
respect  that  it  does  not  satisfy  the  requirements  of  the  17th 
section  of  the  statute,  which  provides  that  the  award  shall  not 
find  due  or  decern  for  a  sum  generally  for  compensation,  but 
shall,  as  far  as  reasonably  may  be,  specify 

(a)  The  several  improvements,  acts,  and  things  in  respect 
whereof  compensation  is  awarded,  and  the  several 
matters  and  things  taken  into  account  in  reduction 
or  augmentation  of  such  compensation  ; 

(h)  The  time  at  which  each  of  the  improvements,  acts,  or 
things  was  executed,  committed,  permitted,  or  omitted ; 
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(c)  The  sum  awarded  in  respect  of  each  improvement,  act, 
manner,  or  thing. 

After  careftdly  perusing  the  award,  the  Sheriff-Substitute  is  of 
opinion  that  it  haa  been  framed  with  due  regard  to  the  provisions 
of  the  Act,  the  purpose  of  which  apparently  was  that  the  referee 
or  oversman  should  set  forth  in  reasonable  detail  such  particulars 
as  to  make  it  clear  in  respect  of  what  particular  improvements, 
acts,  or  things,  compensation  is  found  due,  and  the  precise  sum 
awarded  for  each.  But  the  Sheriff-Substitute  does  not  think  that 
it  was  intended  that  the  award  should  specify  all  the  grounds 
upon  which  it  proceeds,  and  every  step  of  the  reasoning  through 
which  the  result  is  reached.  In  support  of  the  appellants'  objec- 
tion, their  counsel  mainly  relied  upon  the  fact  that  the  award  does 
not  state  what  the  oversman  held  to  be  the  extent  of  the  tenant's 
obligation  to  manure  the  land,  but  the  Sheriff-Substitute  thinks 
that  there  is  no  room  for  doubt  upon  this  point,  and  the  appel- 
lants certainly  indicated  none  in  their  elaborate  representations 
against  the  oversman's  notes  of  his  proposed  findings,  which  he 
issued  before  pronouncing  his  award.  The  lease  which  was  before 
the  oversman  stipulates  that  during  each  of  the  last  foiu'  years 
"  one-fourth  of  the  arable  land  shall  be  in  green  crop,  properly 
"  cleaned,  hoed,  and  manured  with  not  less  than  20  cubic  yards 
"  of  good  horse  or  cow  dimg  per  imperial  acre."  Accordingly  the 
tenant's  claim  is  foimded  upon  this  being  the  extent  of  his  obliga- 
tion to  manure  the  land,  and  there  can  be  no  doubt  that  the 
award  proceeds  on  that  footing. 

(3.)  The  appellants  challenge  the  award  upon  the  third  of 
the  grounds  of  appeal  allowed  by  the  20th  section  of  the  Act, 
alleging  (cond.  £urt.  11)  that  compensation  has  been  found 
due  for  improvements  in  respect  of  which  the  tenant  was  not 
entitled  to  compensation.  In  so  far  as  this  averment  involves 
matter  of  fact,  the  Sheriff-Substitute  sees  no  reason  to  disturb 
the  award,  and  he  is  inclined  to  think  that  it  would  not  be 
competent  to  lead  further  proof  in  this  court.  The  appellants, 
however,  maintain  that  the  oversman  has  erred  m  holding  that 
under  the  lease  the  tenant's  obligation  to  manure  the  land  during 
the  last  four  years  did  not  exceed  20  cubic  yards  of  farmyard 
manure  per  imperial  acre.  As  already  stated,  the  stipulation  in 
the  lease  is  that  during  each  of  the  last  four  years  of  its  currency, 
one-fourth  of  the  arable  land  should  be  properly  manured  "  with 
"  not  less  than  20  cubic  yards  of  good  horse  or  cow  dimg  per 
"  imperial  acre,"  and  the  appellants  contend  that  this  stipulation 
specifies  merely  the  minimum  of  the  tenant's  obligation,  which 
was  to  cultivate  the  land  according  to  the  rules  of  good  hus- 
bandry, and  that  he  put  no  more  manure  upon  the  land  than  was 
absolutely  necessary  to  leave  it  in  good  condition,  as  he  was  bound 
to  do,  at  the  expiry  of  the  lease.  In  the  opinion  of  the  Sheriff- 
Substitute,  this  contention  is  utterly  unfounded.  By  the  express 
terms  of  the  lease,  the  tenant  was  bound  to  manure  the  land  with 
not  less  than  20  cubic  yards  of  dung  per  acre,  but  he  was  not 
bound  to  expend  1  c\rt.  more ;  and  at  the  termination  of  the  lease 
the  value  of  unexhausted  manures  which  he  had  put  into  the 
ground  in  excess  of  his  express  obligation  was  unquestionably  an 
improvement  within  the  meaning  of  the  statute.  It  is  for  the 
value  of  these  unexhausted  manures  that  the  claim  is  made,  and 
it  has  been  sustained  only  to  the  extent  to  which,  as  matter  of 
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fact,  the  evidence  shows  that  there  was  at  the  end  of  the  lease  mid-lothiaw. 
unexhausted  manure  in  the   land,  which   was   of  value   to   the    ®ST,^™°f.®' 

11  ...  Qilleapie* 

appellants  or  the  incoming:  tenant.  Hobpiuu. 

(4.)  The  appellants  object  to  the  award  on  the  fourth  — 
of  the  grounds  of  appeal  enumerated  in  the  20th  section  of  -^ 
the  Act,  in  respect  that  thej  have  been  refused  compensation  RrrniSiTaD. 
for  the  tenant  having,  in  breach  of  the  conditions  of  his 
lease,  taken  two  white  crops  in  succession  from  a  portion  of 
the  land  during  the  last  four  years  of  his  occupancy.  It  is 
expressly  provided  by  the  lease  that  "there  shall  never  be 
"two  white  or  com  crops  in  immediate  succession  from  any  part 
"  of  the  ground  hereby  let,"  and  in  the  minute  of  agreement 
annexed  to  the  lease,  dated  the  14th  and  17th  of  July,  1880,  the 
tenant  bound  himself  "to  observe  and  follow  during  the  remainder 
"  of  the  lease,  as  shortened,  such  rotation  of  cropping  as  shall  be 
"  specially  sanctioned"  by  the  appellants'  land  adviser.  It  appears 
from  the  statement  as  to  fields  miscropped,  referred  to  in  the  appel- 
lants' representation  against  the  proposed  findings  of  the  oversman, 
that,  as  regards  the  crop  of  1884,  the  tenant  was  authorised  by 
Mr.  Landale,  the  appellants'  land  adviser,  to  take  a  white  crop 
from  two  fields  marked  Nos.  11  and  12  upon  the  plan  of  the  farm, 
although  these  fields  had  been  similarly  cropped  in  the  preceding 
year.  But  it  also  appears,  according  to  the  statement,  that  the 
tenant,  without  Mr.  Landale's  special  sanction,  so  cropped  about 
38  acres  of  land  in  1881,  37^  acres  in  1882,  41^  acres  in  1883, 
and  10^  acres  in  1884. 

Of  course,  if  this  statement  is  correct,  the  award  is  inaccurate  in 
so  far  as  it  finds,  with  reference  to  the  first  branch  of  the  appellants' 
coimter  claim,  that  the  tenant "  fulfilled  the  conditions  of  his  lease 
"  as  to  cropping;"  but  then  the  award  goes  on  to  say,  "and  there 
"  being  no  inconsistency  with   the  rules  of  good  husbandry,  as 
"  practised  in  the  neighbourhood,  in  the  course  of  cropping  pursued, 
"  which  was  to  take  two  white  crops  in  succession  (the  second  top- 
*'  dressed  with  dissolved  bones)  between  two  green   crops  fully 
"  manured  in  terms  of  the  lease,  I  reject  the  proprietor's  claim  for 
*'  miscropping."     This  matter  was  discussed  at  great  length  in  the 
representations  which  the  appellants  submitted  to  the  oversman 
against  his  proposed  findings,  and  his  award  manifestly  proceeds 
upon  the  ground  that,  as  matter  of  fact,  the  course  of  cropping  fol- 
lowed by  the  tenant  was  not  such  as  to  exhaust  or  impoverish  the 
land,  and  thereby  render  him  liable  in  compensation  to  the  land- 
lord.    Assuming  (as  the  Sherifi'-Substitute  does)  that  the  tenant  to 
some  extent  contravened  the  provisions  of  the  lease  as  to  cropping, 
it  does  not  follow  that  the  appellants  are  on  that  account  alone 
entitled  to  compensation  under  the  Act.     They  required  to  show 
that,  in  consequence  of  the  alleged  breach  of  agreement  on  the 
part  of  the  tenant,  the  holding  had  been  deteriorated  in  value,  or 
that  they  had  in  some  other  manner  sustained  loss,  and  this,  in 
the  opinion  of  the  Sheriff-Substitute,  they  have  failed  to  do.     The 
Sheriff-Substitute  has,  therefore,  come  to  the  conclusion  that  the 
award  cannot  be  impeached  on  any  of  the  groimds  upon  which  an 
appeal  is  allowed  by  the  statute.  A.  R. 

An  appeal  against  this  judgment  was  taken  to  the 
Sheriff- Principal  (Davidson),  who  issued  the  following 
Interlocutor: — 
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July  1,  1886. 

Sheriff 
Datidsoit. 


Edinburgh,  1st  July,  1885. — The  Sheriff  having  considered  the 
appeal  of  the  Governors  of  James  Gillespie's  Hospital  against  the 
interlocutor  of  the  Sheriff-Substitute  of  date  Ist  June  last,  and 
heard  counsel  for  the  parties,  dismisses  the  said  appeal  as  incom- 
petent. 

Archd.  Davidson. 

I^ote. — The  parties  having,  in  t^rms  of  the  Agricultural  Holdings 
(Scotland)  Act,  1883,  appointed  referees  and  an  ovcrsman  for  the 
purpose  of  settling  the  claim  of  compensation  of  the  outgoing 
tenant,  and  the  oversman  having  issued  an  award,  the  landlonl, 
the  Governors  of  Gillespie's  Hospital,  appealed  against  that  awanl 
to  the  SheriflF.  By  the  Act,  the  term  "Sheriff"  includes  Sheriff- 
Substitute.  In  this  case  the  appeal  from  the  oversman's  award 
came  before  the  Sheriff-Substitute,  who  gave  his  decision  upon  it 
in  the  interlocutor  now  brought  under  review  of  the  Sheriff.  It  is 
objected  by  the  respondent  that  an  appeal  to  the  Sheriff  from  the 
Sheriff-Substitute,  when  he  deals  with  the  appeal  from  the  overs- 
man,  is  not  competent  under  the  statute. 

This  is  undoubtedly  an  important  question,  for  it  may 
materially  affect  the  satisfactory  working  of  the  statute.  This  is 
the  first  time  the  question  has  occurred  in  this  jurisdiction.  It 
has  not  been  stated  that  it  has  occurred  elsewhere.  The  Sheriff 
is  of  opinion  that  the  contention  of  the  respondent  is  right. 

The  object  of  this  statute  was  that  questions  of  compensation 
to  outgoing  tenants  should  be  determined  by  arbitration- 
referees  and  an  oversman,  exclusive  of  the  ordinary  tribunals: 
and  although  the  Sheriff  has  under  the  Act  some  duties 
to  do  and  a  certain  control,  they  are  of  a  limited  kind  and 
distinctly  defined,  the  referees  and  oversman  being  the  real 
judges  of  the  merits.  Then  comes  the  20th  section,  which  further 
provides  that  in  certain  cases  either  party  may  appeal  against  an 
award  to  the  Sheriff  on  certain  specified  grounds,  "  and  the  Sheriff 
"  shall  hear  and  determine  the  appeal  .  .  .  and  the  decision 
"  of  the  Sheriff  on  appeal  shall  be  final."  The  Sheriff  cannot  read 
that  as  meaning  that,  on  the  appeal  being  taken  to  the  Sheriff,  the 
case  is  thereafter  to  become  a  Sheriff  Court  process.  If  the  Sheriff, 
after  hearing  the  parties,  can  at  once  determine  the  appeal  he  will 
do  so,  as  in  this  instance,  and  his  decision  will  be  final.  If  that 
cannot  be  done  at  once,  and  something  further  is  required,  he  will 
probably  follow  the  course  which  the  statute  prescribes — remit  the 
case  to  be  reheard  by  the  referee  or  oversman,  with  such  instruc- 
tions as  may  be  necessary. 

The  case  has  been  heard  by  the  Sheriff  as  to  the  competency 
of  the  appeal  from  the  Sheriff-  Substitute's  decision  only, 
and  it  is  only  on  that  point  that  a  decision  is  now^  given.  But 
it  may  be  observed  that  the  procedure  here  seems  to  have  been 
irregular,  and  therefore  improper,  and  at  any  rate  unnecessary'. 
The  appellant  has  presented  a  formal  petition,  and  there  have 
been  defences  and  a  closed  record,  just  as  if  this  were  a 
regular  process  in  the  Ordinary  Court.  All,  however,  that  seems 
necessary  is  a  simple  note  of  appeal,  and  nothing  added  thereto 
but  a  statement  of  which  of  the  grounds  of  appeal  allowed  and 
specified  by  the  statute  the  appellant  founds  on.  This  note  of 
appeal  being  presented,  the  Sheriff  will  at  once  order  parties  to  be 
heard  and  dispose  of  the  case. 

It  is  not  necessary  to  refer  to  the  cases  referred  to  at  the  debate. 
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The  provisionB  of  this  Act  are  entirely  different  from  those  under 
which  these  cases  proceeded.  A.  D. 

For  porsaers — Mr.  H.  \.  Campbell,  advocate ;  Mr.  A  Kibk  Mackie, 
S.S.C.,  agent.  For  defender— Mr.  Moodt  Stuabt,  advocate;  Auld  & 
MacDokald,  W.S. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

Northern  Agricultural  Co.,  Aberdeen,  Pursuers;       No.  137. 
Hamilton,  M*Culloch,  &  Co.,  DefeTiders,  ABM^DmBRiMM. 

Process — Juri^iction — SIveriff  Courts  Acty  1876. — Circum-  Agric3tan?Co. 
stances  in  which  heid  that  there  was  no  jurisdiction  in  M'OiiUoch?  *"fco. 
terms  of  the  46th  section  of  the  Act  of  1876.  — 

In  this  action  the  pursuers  sued  the  defenders,  designed 

in  the  summons  as  of  "  Guild  Street,  Aberdeen,"  for  £4  13s., 

being  the  price,  of  lime   supplied   on   their  order.      The 

defenders  pleaded  (1)  no  jurisdiction ;   and  (2)   that   the 

goods  were  not  ordered  by  them.   The  following  Interlocutor 

by  the  Sheriff-Substitute  (Brown)  sufficiently  discloses  the 
several  points  in  the  case : — 

Aberdeen,  ith  July,  1885. — In  this  case  the  Northern  Agricul-     July  4,1886. 
tural    Company,    Aberdeen,    sue    Hamilton,    M*Culloch,    <fe   Co.,  sheriffBaows. 
designed  in  the  summons  as  of  "  Guild  Street,  Aberdeen,"  for  £i 
13s.  sterling,  being  the  balance  of  an  account  for  lime  said  to  have 
been  ordered  by  and  supplied  to  the  defenders  between  July  and 
September,  1884.     The  defence  is  that  there  is  no  jurisdiction  in 
this  Court  to  try  the  case ;  and,  secondly,  that  the  goods  were  not 
ordered  nor  received  by  the  defenders.     It  was  felt  by  the  parties 
that  the  preliminary  plea  could  not  be  disposed  of  without  an 
inquiry  into  the  facts,  and  accordingly  the  whole  evidence  in  the 
case  has  been  taken  at  different  times  both  here  and  on  commission 
in  Glasgow.     The  two  pleas  nin  very  closely  into  one  another, 
and  before  materials  can  be  obtained  for  the  disposal  of  either  it 
is  very  important  that  a  clear  view  should  be  had  of  the  leading 
facts  that  have  been  established.     Hamilton,  M'CuUoch,  <k  Co., 
who  are  large  coalmasters  in  the  West  of  Scotland,  and  have  offices 
in  Glasgow,  had  for  some  time  up  to  the  middle  of  1883  a  place  of 
business  in  Aberdeen.     That  consisted  of  a  box  or  office,  and  a 
coal  depot  at  the  station,  which  they  leased  from  the  Caledonian 
Railway  Company.     They  had  also  a  representative  in  Aberdeen 
who  was  authorised  to  sell  coal  for  them,  and  practically,  there- 
fore, they  for  a  time  traded  as  brokers  or  merchants,  as  well  as 
coalmasters.     In  July,   1883,  however,   Hamilton,   M*Culloch,  & 
Co.  withdrew  their  representative  in  Aberdeen,  and  entered  into 
an  arrangement  with  a  Mr.  Stewart,  under  which  they  sub-let  to 
him  their  depot  and  office.     It  is  contended  by  the  pursuers  that 
Stewart  thereafter  acted  as  the  defenders'  agent,  but  I  am  quite 
clearly  of  opinion  that  that  view  is  negatived  by  the  evidence. 
Stewart  himself  disclaims  that  character,  and  I  think  it  is  other- 
wise perfectly  plain  that  he  was  a  mere  purchaser  of  coals  from 
them  at  their  pits  in  Larkhall,  receiving  no  commission  from  them, 
and  they  having  no  knowledge  of  or  interest  in  his  customers.    But 
Hamilton,  M*Culloch,  &  Co.,  after  they  ceased,  as  they  allege, 
themselves  to  trade  in  Aberdeen,  allowed  their  names  to  remain 
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ABxaovBKBBiHK.  upon  the  signboard  at  the  depot,  invoiced  the  coals  they  sold  to 
AgriJSitarUco  Stewart  to  themselves,  and  in  the  sub-lease  to  Stewart  authorised 
i#.n ^*'\i"*2'V.   him  to  open  all  enclosures  "addressed  to  ourselves  at  that  depot." 
—         On  takmg  possession  Stewart  employed  a  man  of  the  name  of 
Juiyju885.     g^^jj^  ^^^  managed  his  business  here,  he  having  been  only  three 
8  eriff  beowb.  ^j^^gg  jj^  Aberdeen,  and  it  was  by  him  that  the  orders  for  Ume 
were  given  to  the  Northern  Agricultural   Company.     Of  these 
orders,  neither  Hamilton,  M*Culloch,  &  Co.  nor  Stewart  had  any 
knowledge,  and  it  is  admitted  by  both  parties  that  what  Small  did 
constituted  a  fraud,  and  the  question  on  the  merits  is  whether  the 
consequences  of  that  fraud  should  be  imputed  to  the  pursuers  or 
the  defenders  ?     If  I  had  to  pronounce  a  judgment  on  the  merits, 
there   are   a  number  of  other  facts  to  which  I  should  feel  it 
necessary  to  give  prominence,  such  as  the  failure  of  Hamilton, 
M*Culloch,  &  Co.    to   advertise   their   retirement  as   traders  in 
Aberdeen ;  the  continuance  of  their  name  on  the  signboard  at  the 
depot;  their  returns  under  the  Valuation  Act  with  reference  to  the 
subject  in  question;  their  leaving  behind  them,  either  by  design  or 
accident,  or  per  incurtam,  coal  tickets  with  their  name  upon  them, 
one  cart  at  least  with  a  plate  bearing  their  name,  and  stationery 
headed  in  the  same  way.     The  pursuers  found  strongly  on  these 
and  other  things — unnecessary,  in  the  view  I  take  of  the  case,  to  be 
specified — as  practically  amounting  to  a  deception  of  the  public,  and 
barring  the  defenders  from  resisting  a  claim  which  is  said  to  have 
been  reared  up  against  them  in  the  ordinary  course  of  mercantile 
dealings.     I  am  bound  to  say  that,  even  apart  from  the  considera- 
tion  of  agency,  I  should  have  felt  the  question  on  the  merits  to  be 
attended  with  serious  difficulty,  and  to  require  very  close  and 
anxious  attention.     I  have  come,  however,  to  the  conclusion  that 
the  defenders  are  not  amenable  to  the  jurisdiction  of  this  Court, 
and  therefore  the  preliminary  plea  suffices  for  the  disposal  of  the 
case.    The  only  ground  of  jurisdiction  alleged  against  the  defenders 
is  the  carrying  on  of  business  within  the  Sheriffdom,  rendering 
them  liable  to  be  convened  here  in  terms  of  section  46  of  the  Act 
of  1876,  which  provides  that  "a  person  carrying  on  a  trade  or 
"  business,  and  having  a  place  of  business  within  a  county,  shall 
"  be  subject  to  the  jurisdiction  of  the  Sheriff  thereof  in  any  action, 
"  notwithstanding  that  he  has  his  domicile  in  another  county."    I 
am,  however,  totally  unable  to  see  that  the  facts  instruct  any  such 
result  as  that  the  defenders  carried  on  business  and  had  a  place  of 
business  in  Aberdeen  during  the  period  libelled  in  the  account.     I 
have  already  observed  in  a  general  way  on  the  question  of  agency, 
holding  that  that  relation  did  not  subsist  between  Stewart  and 
Hamilton,  M*Culloch,  &  Co.     Two  facts  in  the  case,  however,  are 
specially  urged  by  the  pursuers,  both  as  pointing  to  a  different 
result  in  the  question,  and  establishing  that  the  defenders  are 
traders  in  Aberdeen,  viz.,  that  the  defenders,  retaining  a  depot 
here,  invoiced  the  coals  they  sent  in  their  own  names,  and  that 
Stewart  had  authority  to  open  letters  addressed  to  them  at  the 
depot.     Apart  from   explanation,  these    would   be  embarrassing 
features  in  the  case,  but  it  seems  to  me  that  the  defenders  satis- 
factorily account  for  both  of  these  circumstances — for  the  first,  by 
the   evidence   of  Mr.    Hamilton,    who  says  that  that    was    an 
arrangement  adopted  entirely  for  the  convenience  of  Mr.  Stewart, 
and  that  the  coids  more  readily  reached  him  when  the  railway 
people  ran  them  into  a  siding  with  which  they  were  familiar ;  and 
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for  the  second,  by  the  explanation  given  by  the  manager  and  abmdmwbhim. 

cashier  of  the  defenders  that,  as  part  of  the  same  arrangement,  the  AgiSSituSJco. 
advices  of  coal  were  made  at  the  pits  to  Hamilton,  M*Culloch,  <k  M'OiSoSi"*S°bo 
Co.,  and  that  it  was  only  such   enclosures   that   Stewart  had         — - 
authority  to  open.     No  doubt,  by  such  things  the  public  were        '-I- 
deceived,  and  it  is  but  small  contort  to  the  pursuers  to  be  told  *  «'"'Bmows. 
that,  for  the  convenience  of  their  tenant,  the  defenders  adopted  an 
arrangement  which  had  a  misleading  effect  in  the  outside  world ; 
and  I  am  bound  to  say  that,  had  I  ever  reached  the  merits,  I 
should  have  felt  it  very  difficult  to  release  the  defenders  from  this 
obligation.    But  whether  or  not  the  defenders,  after  August,  1883, 
carried  on  business  in  Aberdeen  is  a  matter  of  fact  which,  if  not 
present  in  the  case,  leaves  it  without  the  foundation  in  which  the 
other  circumstances  shall  inhere,  and   feeling   myself  upon  the 
evidence  unable  to  affirm  that  proposition,  I  dismiss  the  action, 
and  find  the  defenders  entitled  to  expenses. 

For  pursuer — Mr.  Albxandeb  Wilson,  Aberdeen.    For  defender — Mr. 
Horace  Fildes  (for  Mr.  Oswald  Pbosseb),  Aberdeen. 


William  Watson,  Ptvrsuer;  Crawford  Noble,  Jun.,      ^^  ^^g 

Defender.  AB.J«ii8m*.. 

Ship — Sum  of  Money  Advanced  under  Agreement — Forfeiture  watwn  v.  NoWe. 
on  ground  of  Drunkenness, — Circumstances  in  which, 
where  a  party  advanced  a  sum  of  money  in  considera- 
tion of  his  receiving  a  share  of  the  profits  and  being 
appointed  master  of  a  trawling  vessel,  with  the  condition 
attached  to  his  appointment  that  in  the  event  of  his 
becoming  intoxicated  he  should  forfeit  the  sum  advanced, 
held  that  the  sum  was  forfeited  under  the  agreement. 

In  this  axjtion  the  pursuer,  William  Watson,  shipmaster, 
52  St.  Clement  Street,  Aberdeen,  sued  the  defender,  Craw- 
ford Noble,  jun.,  shipowner,  Aberdeen,  for  repetition  of  a 
sum  of  £100,  which  he  alleged  had  been  paid  by  him  to  the 
defender  in  consideration  of  his  receiving  the  command  and 
a  share  of  the  profits  of  the  steam  trawler  'Lightning.' 
The  defence  was  that  the  smn  heul  been  paid  under  an 
agreement  which  the  pursuer  had  failed  to  implement; 
that  by  his  actings  he  had  forfeited  his  right  to  the  sum 
advanced;  and  that  the  defender  had,  through  pursuer's 
wilful  neglect,  suffered  loss  and  damage  to  a  much  greater 
extent  than  the  sum  sued  for.  The  Sheriff-Substitute 
(Brown)  pronounced  the  following  judgment: — 

Aberdeen,  %th  June,  1885. — Having  considered  the  cause,  J««»^i8«6. 
Finds  (1)  that  on  or  about  August,  1883,  the  pursuer  entered  8heriffB»owjr. 
into  a  verbal  agreement  with  the  defender  that  he  should  be 
appointed  master  of  the  defender's  steam  trawler  *  Lightning,*  of 
Aberdeen,  on  his  paying  the  defender  the  sum  of  JBIOO,  and 
receiving  over  and  above  the  command  a  share  in  said  vessel ;  (2) 
that  it  was  arranged  between  the  parties  that  the  agreement 
ahould  be  subsequently  reduced  to  writing,  and  that  the  same  is 
embodied  in  the  document  No.  6  of  process ;  (3)  that^  following  on 
the  back  of  said  verbal  stipulation,  the  pursuer  paid  to  Mr. 
William  Meff,  on  behalf  of  the  defender,  a  sum  of  £100,  receiving 


300  SHERIFF  COURT  REPORTS. 

abibdusshiu.  in  exchange  therefor  receipt  No.  5  of  process;  (4)  that  on  or  about 

Watoon  v  Noble.  December,  1883,  the  defender,  in  breach  of  the  above  agreement, 

June  9. 1886.     dismisscd   the   pursuer  from  the   command  of  said  vessel,  and 

shcrift  bbowh.  declared  his  share  in  the  same  forfeited :  (5)  Finds,  for  the  reasons 
stated  in  the  annexed  note,  that  the  pursuer  is  entitled  to  damages 
for  breach  of  contract :  Assesses  these  at  the  sum  of  £40,  for 
which  decerns  against  the  defender:  Finds  the  pursuer  entitled 
to  expenses,  <kc.  W.  A.  Brown. 

Ifote. — I  have  felt  this  question  to  be  attended  with  extreme 
difficulty,  and  that  has  been  added  to  by  the  persistence  with 
which  the  parties  have  given  prominence  to  partial  views  of  the 
case,    according   as   their  interests    were   thereby   served.      The 
pursuer  admittedly  paid  £100  to  the  defender,  and,  founding  on 
the  terms  of  the  receipt  granted  by  Mr.  Meff  and  on  the  plea  that 
he  was  the  defender's  agent,  and  fortified  by  the  admission  in  the 
defences  that  a  bill  of  sale  of  the  share  for  which  the  £100  was 
paid  has  been  refused  by  the  defender,  he  maintains  that  he  i^s 
entitled  to  repetition  of  the  sum  contained  in  the  receipt  de  plaTio. 
On  the  other  hand,  the  defender  traversed  the  t^rms  of  the  receipt 
as  having  been  granted  without  authority,  and  puts  forward  an 
agreement  between  him  and  the  pursuer,  which,  he  says,  is  to  be 
superinduced  on  the  receipt  as  furnishing  the  whole  evidence  as  to 
the  footing  on  which  the  parties  transacted.     The  terms  of  the 
receipt  are  distinct,  and  it  appears  to  me  that  the  parole  evidence 
is  quite  consistent  with  it,  for  Mr.  Meff  says  the  defender  told  him 
the  pursuer  was  to  have  a  share  in  the  *  Lightning.'     It  must 
stand,  therefore,  as  a  factor  in  the  case.     But,  on  the  other  hand, 
I  see  no  reason  to  doubt  that  the  agreement  was  entered  into, 
and  that  it  was  a  carrying  out  of  an  understanding  that  had  been 
matter  of  verbal  stipulation  between  the  parties,  and,  consequently, 
that  the  pursuer  must  reckon  with  the  agreement  as  well  as  the 
receipt.     I  am  bound  to  say  the  agreement  looks  a  very  one-sided 
bargain,   with  the  knowledge  the  defender  says  he  had  of  the 
pursuer's  habits,  and  with  the  extreme  probability  of  the  penalty 
being  incurred.     Although  without  the  least  suggestion  that  the 
pursuer  was  over-reached,  it  does  strike  one  as  a  dexterous  expedient 
to  get  £100  under  the  guise  of  contract.     But  it  is  now  admitted 
by  the  pursuer  that  he  signed  the  agreement,  and  as  he  does  not 
undertake  to  set  it  aside  on  any  legal  ground  on  which  it  could  be 
made  void,  it  must  receive  effect  according  to  its  plain  meaning 
and  intention.     Inequality  is  stam^jed  on  the  very  face  of  it,  but 
even  on  this  ground,  were  the  attempt  made,  I  should  consider  it 
very  doubtful  whether  the  agreement  could  be  cut  down,  because 
in  judging   of  imequal   bargains   it  is   always  very   difficult  to 
estimate  the  advantage  at  the  time,  to  the  party  who  ultimately 
gets  the  worst  of  it,  of  the  agreement  being  entered  into;  for 
which  advantage,  for  reasons  best  known  to  himself,  a  person  may 
be  ready  to  make  sacrifices  and  to  run  risks.     But  if  it  must  be 
regarded  as  an  element  in  the  case  in  determining  the  rights  of 
parties,  every  consideration  of  justice  required  that  it  should  l)c 
rigorously  construed  contra  prefertnttm.     I  think  it  is  perfectly 
clear  that  no  court  of  law  would  allow  the  defender  to  exact  the 
penalty  of  the  agreement  simply  because  on  one  or  more  occasions 
the  pursuer  had  been  immindful  of  his  temperance  vows,  if  the 
defender  was  not  thereby  damnified.     The  defender  has,  however, 
stated  on  record  the  gi*ounds  on  which  he  suffci'ed  damages  through 


SHERIFF  COURT  REPORTS.  301 

the  pursuer's  giving  himself  up  to  intemperance  in  breach  of  the  abkkdbksbhiris. 
jigreenieut;  and  holding,  as  I  do  (and  as  I  understand  the  Sheriff  Wataon  ».  NoMe. 
has  held  under  the  appeal  against  the  limitation  of  the  proof  of    June  9.  isas. 
which  he  has  disposed),  that  the  defender  must  confine  himself  to  sheriff  brow». 
specific  instances  of  which  he  has  duly  given  notice,  the  question 
comes  to  be — What  is  the  result  of  the  evidence  in  regard  to  the 
acts  of  fault  alleged  by  the  defender  in  the  6th  article  of  the 
defences?     The  trawler  was  generally  unsuccessful  when  she  was 
at  Leith ;  but,  apart  from  particular  instances,  it  seems  to  me  that 
that  is  sufficiently  accounted  for  by  the  prevailing  stress  of  weather, 
which  prevented  the  vessel  from  going  out  to  fish,  and  by  other 
causes,  of  which  the  bursting  of  the  boiler  is  an  example,  for  which 
the  pursuer  is  not  responsible.     The  special  acts  of  misconduct 
charged  against  the  pursuer,  are  being  the  cause  of  the  loss  of 
the  trawl  net  and  gear,  valued  at  £100,  and  of  diunage  to  the 
fishing-boat  *  lona,'  of  St.  Monance,  by  carrying  away  its  net,  to 
the  extent  of  £57.     In  regard  to  the  first  of  these,  I  am  perfectly 
dear  that  the  case  of  the  defender  altogether  fails.     It  is  not 
suggested  that  on   that   occasion   the   pursuer   was  intoxicated. 
There  seems  to  have  been  a  difference  of  opinion  among  the  crew 
as  to  whether  the  trawl  should  be  put  down ;  but  the  pursuer, 
acting  in  the  interests  of  the  defender,  and  according  to  the  best 
of  his  judgment,  decided  that  it  should  be.     A  gale  unexpectedly 
sprang  up,  and  it  seems  to  me,  notwithstanding  what  is  said  about 
the  buoy,  and  the  pursuer's  obligation  in  regard  to  it,  that,  accord- 
ing to  the  weight  of  the  evidence,  he  acted  reasonably  in  respecting 
human  life  in  the  first  instance,  and  cutting  away  the  gear.     The 
question  of  loss  to  the  netfl  of  the  fishing-boat  is  attended  with 
more  difficulty.     It  seems  to  be  the  import  of  the  evidence  that 
the  pursuer  was  left  behind  through  unfitness  to  take  charge  of 
the  ship,  the  only  occasion  on  which  I  think  that  is  proved ;  but 
it  is  quite  a  conmion  thing  for  a  trawler  to  go  to  sea  slightly 
undermanned,  and  it  strikes  me  that  before  the  defender  could 
be  heard  to  impute  to   the  pursuer  the   consequences  of   what 
happened  when  Graham,  the  engineer,  was  in  charge  of  the  vessel, 
he  would  require   to  show  that  the   accident  whereby   the  nets 
were  carried  away  was  a  preventible  one,  and  would  have  been 
prevented  by  the  presence  of  the  pursuer ;  and,  so  far  as  1  can 
see,  the  defender  does  not  advance  a  single  step  to  do  that. 

As  I  look  upon  the  case,  the  receipt,  and  the  verbal  and  the 
subsequent  written  agreement,  all  form  part  of  one  transaction, 
and  are  to  be  taken  in  synthesis  in  considering  on  what  terms  the 
pursuer  became  captain  of  the  *  Lightning;'  imd  I  think,  upon 
the  evidence,  it  is  not  doubtful  that  the  agreement  was  tliat  on  an 
instant  payment  of  XI 00  the  pursuer  was  to  receive  the  command 
and  acquire  a  share  in  the  vessel,  but  wiis  to  forfeit  both  on 
certain  conditions,  which  are  set  forth  in  the  minute  of  agree- 
ment. My  view  iipon  the  evidence  further  is  that  these  conditions 
are  not  qualified,  for,  notwithstanding  the  stringency  of  the 
contract,  I  am  unable  to  hold  that  for  a  single  act  of  violation 
of  its  spirit,  not  shown  to  be  followed  by  actual  loss,  the  defender 
was  entitled  to  get  rid  of  the  pursuer,  and  put  the  XI 00  he  had 
deposited  in  part  for  a  share  of  the  ship  into  his  own  pocket.  The 
case  of  the  pursuer,  therefore,  really  comes  to  be  one  of  damages 
for  a  breach  of  contract,  and  not,  as  he  has  put  it,  a  claim  for 
repetition  under  the  rccei[)t,  for,  as  I  have  already  pointed  out,  he 
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ABERDM58HIEB.  cauHot  80  l&j  his  actioii  without  ignoring  the  agreement,  which  he 
Watoon  v.  Noble,  certainly  cannot  do.  It  then  comes  to  be  a  difficult  question, 
Juiie_8^i886.  what  is  the  damage  which  tlie  pursuer  has  proved  ?  I  am  quite 
Sheriff  bbowm.  clear  that  the  JBIOO  is  not  the  measure  of  the  damage,  for  what 
has  to  be  assessed  is  the  value  of  his  interest  in  the  vessel  and  of 
his  command  at  the  time  he  was  dismissed.  The  pursuer  himself 
has  succeeded  in  excluding  evidence  as  to  the  subiequent  history 
of  the  vessel,  imd,  according  to  the  view  I  have  ultimately  come 
to  take  of  the  case,  that  presents  an  element  of  some  embarass- 
ment.  But  although  the  details  of  the  case  are  not  in  evidence, 
it  is  quite  clear  that  the  *  Lightning,'  since  the  pursuer's  dis- 
missal has  been  a  losing  concern,  and  that  both  the  value  of  the 
master's  position  and  his  interest  have  been  considerably  depre- 
ciated. The  materials  are  not  abundant  for  forming  a  judgment^ 
but  dealing  in  a  somewhat  rough  way  with  such  evidence  as  there 
is,  and  particularly  having  reference  to  the  uncontradicted  evidence 
of  the  defender  as  to  the  deterioration  in  the  vessel,  I  think  justice 
between  the  parties  will  be  done  by  awarding  damages  to  the 
pursuer  to  the  extent  of  £40  ;  and,  with  all  deference  to  them,  it 
seems  to  me  that  this  is  a  case  which  should  have  been  settled  out 
of  court  in  some  such  way  as  I  have  disposed  of  it.  As  to  costs, 
these  must,  I  think,  be  given  to  the  pursuer,  for  not  only  has  the 
defender  disputed  his  right  to  anything  under  the  action,  but  has 
reserved  a  claim  of  damages.  W.  A.  B. 

The   case   having  been   appealed,  the   Sheriff-Principal 

(Guthrie    Smith)    pronounced    the    following   judgment 

recalling  the  judgment  of  the  Sheriff-Substitute: — 

July  16. 1886.        Edinburgh,  IQtk  July,  1885. — The  Sheriff  having  heard  parties 

Sheriff       procurators  on  the  pursuer's  appeal  against  the  interlocutor  of  9th 

OuTHHiR  Smith  x  x  c? 

'  June  last,  and  considered  the  proof,  recalls  the  said  interlocutor : 
Finds  (1)  that  under  the  agreement  No.  6  of  process,  the  pursuer 
Wius  liable  to  dismissal,  and  agreed  to  forfeit  the  J^lOO  which  he 
had  paid  as  the  consideration  for  his  receiving  the  command  of  the 
trawler,  and  a  certain  share  of  the  profit,  in  the  event  of  his  at  any 
time  becoming  intoxicated  or  failing  to  fulfil  the  obligations  under- 
taken by  him;  (2)  that  this  condition  was  not  observed  by  him  on 
more  than  one  occasion ;  that  thereby  his  dismissal  was  justified, 
and  the  forfeiture  incurred  :  Therefore  assoilzies  the  defender  from 
the  conclusions  of  the  action,  finds  the  piu^uer  liable  in  expenses, 
ike.  J.  GuTHRiB  Smith. 

NoU, — In  this  case  the  agreement  between  the  parties  is  in 
>*Titing,  and  no  evidence  of  the  terms  of  their  arrangement  is^  in 
my  opinion,  admissible,  except  the  document  itself.  In  effect  it 
provides  that,  in  consideration  of  his  paying  to  the  defender  £100, 
the  pursuer  was  to  be  appointed  captain  of  the  trawler  *  Light- 
ning,' and  to  be  treated  as  owner  of  a  ninth  share  in  the  division 
of  the  profits,  without,  however,  acquiring  any  property  right  in 
the  vessel.  On  the  other  hand,  the  pursuer  bound  himself  to 
keep  sober,  and  to  submit  to  dismissal  as  well  as  the  forfeiture 
of  his  £100  "in  the  event  of  his,  at  any  time,  becoming  intoxi- 
"  cat^,  or  in  any  way  failing  to  fulfil  the  obligations  hereby 
"  undertaken  by  him/'  This  was  a  very  stringent  clause,  but  I 
assume  there  were  good  reasons  for  it,  as  the  defender  says  there 
were,  and  it  is  a  perfectly  lawful  stipulation.  The  defender  might 
well  desire  both  to  protect  himself  and  to  provide -a  stimulus  to 
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the  pureuer  to  abstain  from   drinking.     On   the  other  hand,  it  amrdkmshiei. 

furnishes  the  other  party  to  the  contract  with  a  potent  lever  Wauop  t>.  yobie, 

%'hich  might  easily  be  used  by  an   unscrupulous  person  in  an    Jniy  w^isas. 

unfair  manner.     Lord  Stowell  once  observed  "  that  in  a  mode  of       sheriff 

"  life  particulary  exposed  to  severe  peril  and  exertion,  and  there- 

"  fore  admitting  in  seasons  of  repose  something  of  indulgence  and 

"  refreshment,  proof  of  a  single  act  of  intemperance  committed  in 

"  the  past    was    inconclusive   proof  of   disability   for    maritime 

"  employment "  (The  Exeter,  2  Rob.,  261).     And  although  since 

the  time  of  that  eminent  judge  the  standard  of  sobriety  has  been 

greatly  raised  among  all  classes  of  society — especially  amongst 

seafaring  men,  to  whom  the  care  of  valuable  lives  and  property 

is  entrusted — I  have  no  doubt  whatever  that  the  clause  in  question 

ought  to  be  construed  in  the  spirit  of  the  sentiment  here  expressed. 

The  intoxication  is  a  recurrence  to  his  former  habits,  which,  but 

for  his  promise  of  amendment,  would  have  prevented  him  from 

even  obtaining   the   employment.     The   defender  could   not   be 

permitted  to  take  advantage  of  some  isolated  act  of  forgetfulness 

on  the  part  of  the  pursuer  from  which  no  evil  resulted.     He  must 

act  on  reasonable  grounds  and  produce  sufficient  evidence  that  the 

pursuer,  on  whom  the  whole  success  of  the  adventure  depended, 

was  really  no  longer  to  be  depended  on,  and  so  had  incurred  the 

forfeiture.     But  even  reading  the  clause  in  this  sense,  and   as 

favourably  as  I  ctm  for  the  pursuer,  1  think  the  evidence  adduced 

for  the  defender  is  sufficient  to  justify  his  action.     I  do  not  attach 

importance  to  the  loss  of  the  trawling  gear  off  the  Isle  of  May, 

although  that  was  a  serious  matter,  and  I  am  not  satisfied  that  it 

was  not  preventible.     But,  in  my  opinion,  if  the  agreement  is  to 

receive  effect  at  all,  there  is  no  getting  over  the  fact  sworn  to  by 

some  of  the  crew,  namely,  that  the  pimjuer,  in  his  own  words, 

"got  on  the  spree  at  Leith,"  with  the  result  that  the  trawler 

was  lying  idle  in  port  while  she  might  have  been  fishing.     The 

manager  of  the  trawler  states  that  when  he  went  up  to  Leith  in 

November,  1883,  he  found  the  craft  in  port,  the  captain  drunk, 

dismissed  him,  and  took  him  back  at  the  solicitation  of  his  wife. 

It  is  also  proved  that,  owing  to  the  incapacity  of  the  pursuer,  the 

trawler  on   one  occasion   put   to   sea  under  the  charge  of   the 

engineer   and   fouled   some   fishermen's  nets,  for  which  £35  of 

damages  had  afterwards  to  be  paid.     If  these  failures  in  duty 

entitled  the  defender  to  interfere  for  his  own  protection,  as  I  think 

they  did,  by  revoking  the  pursuer's  appointment,  I  cannot  see 

how,  under  the  agreement,  the  dismissal  did  not  ciirry  the  loss  of 

the  £100  with  it.     To  modify  the  sum  which  is  to  be  kept  off  the 

pursuer,  as  the  Sheriff-Substitute  has  done,  would  be  making  for 

the  parties  a  new  agreement ;  and  therefore  I  am  obliged  to  hold 

that,  in  the  circumstances,  the  pursuer  has  no  good  claim  against 

the  defender.  J.  G.  S. 

The  case  has  been  appealed  to  the  Court  of  Session. 

For  pursuer — Mr.  J.  C.  Bbnnktt,  Aberdeen.     For  defender— Mr.  T.  R. 
Gillies,  Aberdeen. 


James  Harverson,  Pursuer ;  Gerrard*s  Executor,        No.  139. 


ABMDUirsHimx. 


Defender. 

Contract  —  Statutory   Nullitt/  —  " Leeman's  Act''— -Agent,—    ^SSSSSV' 
Held  that  the  sale  of  certain  bank  shares  was  null  and      Executor. 
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abbkdmiibhibb.  YQJ^  anj  illegal,  in  respect  the  contract  note  did  not 

^^GmwS"  *■  contain  either  the  numbers  of  the  shares  or  the  name  of 

Executor.  their  registered  holder,  as  provided  for  by  the  statute 

known  as  "  Leeman's  Act." 

In    this   action,    James    Harverson,    a   stockbroker    in 

London,  sued  the  executor   of  John  Gerrard,  residing  in 

TurrifT,  for  £100,  and  some  incidental  expenses,  being  the 

value  of  20  shares  of  the  Oriental  Bank,  which  Gerrard 

authorised  the  pursuer,  who  is  a  member  of  the  Stock 
Exchange,  to  purchase  for  him  on  1st  May,  last  year.  The 
following  day  the  pursuer  sent  Gerrard  an  advice  note 
of  the  purchase,  and  on  3rd  May  the  bank  suspended 
payment.  Gerrard  took  up  the  position  that  the  con- 
tract which  the  pursuer  had  made  for  him  being  illegal, 

was  null  and  void ;  and  he  declined  to  be  bound  bv  it. 

*' 

The  shares  were  purchased  by  the  pursuer  from  a  jobber  on 
the  London  Stock  Exchange,  and  the  ground  of  challenge 
was  that  the  contract  for  the  sale  of  the  shares  did  not 
comply  with  the  provisions  of  the  Act,  30  &  31  Vic,  c.  29, 
sec.  1  ("  Leeman's  Act "),  in  respect  it  did  not  contain  either 
the  numbers  of  the  shares  or  the  name  of  their  registered 
holder,  and  was  therefore  a  contract  declared  by  statute  to 
be  illegal,  and  thus  incapable  of  being  enforced  to  any 
effect  whatever.  The  pursuer  admitted  that  the  purchase 
was  made  in  breach  of  the  statute,  but  explained  that  such 
breach  was  recognised  by  the  rules  of  the  London  Stock 
Exchange,  and  in  practice  Ls  found  to  be  necessary  in  the 
sale  and  purchase  of  shares.  He  also  founded  on  the 
advice  note,  which  bore  to  be  '*  subject  to  the  rules  and 
"  regulations  of  the  Stock  Exchange."  The  Sheriff-Sub- 
stitute (Brown)  issued  the  following  Interlocutor : — 
July  16. 1886.  Aberdeen,  July  16,  1885.  —  Having  considered  the  cause, 
Sheriff  BK0W5.  sustains  the  second  plea  in  law  for  the  defender  William  Whjte; 
Assoilzies  the  said  defender  from  the  conclusions  of  the  action : 
Finds  him  entitled  to  expenses,  &c.  W.  A.  Brown. 

Not€, — So  far  as  I  am  aware,  the  question  raised  in  this  case  has 
not  been  the  subject  of  decision  in  this  country,  no  such  instance 
at  least  being  quoted  by  either  of  the  paities.  It  has  frequently 
been  before  the  law  courts  in  England,  where  varying  views  of  it 
have  been  taken,  and  indeed,  I  may  say,  it  is  only  the  conflict 
which  has  thus  arisen  which  suggests  to  me  any  serious  difllculty 
in  connection  with  it.  The  pursuer,  a  broker  in  London,  and  a 
member  of  the  Stock  Exchange,  sues  one  of  his  constituents,  and 
after  his  death,  which  occurred  since  the  action  was  raised,  his 
executor,  for  XI 00  and  some  incidental  expenses,  being  the  value 
of  20  shares  of  the  Oriental  Bank,  which  the  original  defender 
authorised  the  pursuer  to  purchase.  The  pursuer,  on  instructions 
communicated  by  telegi-am,  bought  the  shares  on  1st  May  last 
year.  On  the  following  day  he  forwarded  an  advice  note  to  the 
defender,  and  on  the  morning  of  the  3rd  May  the  bank  suspended 
payment.  One  or  two  transactions  in  the  shares  of  the  Oriental 
Bank  had  occurred  between  the  parties,  and  after  the  stoppage  of 
the  bank  negotiations  passed  between  them  which  seemed  likely 
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to  lead  to  a  settlement  of  the  pursuer's  claim ;  but  in  the  end,  abiedmsshiek. 
admittedly  after  taking  advice,  the  defender  took  up  the  position  ^^JJ^Jd"  "• 
that  the  contract  which  the  pursuer  had  made  for  him  was  Executor, 
illegal,  being  null  and  void,  and  he  declined  to  be  bound  by  it.  July  le.  1886. 
The  shares  were  purchased  by  the  pursuer  from  a  jobber  on  the  sheriff  beowx. 
London  Stock  Exchange,  and  the  ground  of  challenge  is  that  the 
contract  for  the  sale  of  these  shares  did  not  comply  with  the 
provisions  of  the  Act  30  tfe  31  Vic,  c.  29,  sec.  1  (commonly 
known  as  "  Leeman's  Act "),  in  respect  it  did  not  contain  either 
the  numbers  of  the  shares  or  the  name  of  their  registered  holder, 
and  was  therefore  a  contract  declared  by  statute  to  be  illegal,  and 
thus  incapable  of  being  enforced  to  any  effect  whatever.  The 
pursuer  admits  that  the  purchase  was  made  in  breach  of  the 
statute,  but  explains  that  such  disregard  is  recognised  by  the 
rules  of  the  London  Stock  Exchange,  and  in  practice  is  found  to 
be  necessary  in  the  sale  and  purchase  of  shares.  The  pursuer 
does  not  in  terms  say  that  the  defender  was  informed  as  to  all  or 
any  of  the  rules  of  the  Exchange  ;  but  the  advice  note  forwarded 
to  the  defender  bore  to  be  "  subject  to  the  rules  and  regulations 
"of  the  Stock  Exchange."  The  pursuer  further  founds  on  a  rule 
of  the  Exchange,  w^hich  requires  him,  on  the  failure  of  his  con- 
stituent imder  such  circumstances,  to  take  up  the  shares  and 
himself  to  pay  the  price  of  them,  under  penalty  of  being  declared 
a  defaulter  and  forfeiting  his  privilege  on  the  Stock  Exchange, 
and  he  argues  that,  notwithstanding  the  illegality  declared  by 
the  statute,  the  defender  having  given  him  instructions  to  make 
the  contract,  or  the  right  at  least  to  make  it  being  implied  within 
his  authority,  the  defender  is  bound  to  recoup  him. 

Although,  as  I  have  indicated,  no  authority  is  directly  available 
in  Scotland  for  the  determination  of  the  case,  a  very  instructive 
judgment  of  the  First  Division  in  Mitchell  v.  City  of  Glasgow 
Bank,  December  21,  1878,  6  R.  420,  seems  to  me  at  least  to  lay 
one  of  the  foundations  on  which  the  decision  must  ultimatelv  rest. 
In  that  case,  during  the  pressure  that  immediately  preceded  the 
stoppage  of  the  bank,  a  purchase  of  shares  had  been  made  on 
behalf  of  the  bank,  and  the  pn)posal  made  by  the  pursuer  was 
that  his  name  should,  in  consequence,  be  struck  oft*  the  list  of 
contributories.  The  transaction  there  was  admittedly  in  breach 
of  "Leeman's  Act,"  and  the  judgment  of  the  court,  unanimously 
and  very  decidedly  fonned,  was  that  a  contract  declared  by  Act 
of  Parliament  to  be  illegal  could  not  be  enforced  in  a  court  of 
law,  and  therefore  the  pursuer  failed  to  operate  his  relief. 

It  is  urged,  however,  and  with  undoubted  force,  by  the  pursuer, 
that  the  present  case  differs  in  so  far  as  it  does  not  involve  any 
attempt  to  enforce  the  contract,  but  is  in  effect  merely  a  claim  for 
damages  sustained  by  the  pursuer  when  acting  on  the  instructions 
and  for  behoof  of  the  defender.  It  is  urged  that  there  is  a 
covenant  between  the  parties  irrespective  of  and  separate  from  the 
contract  which  the  law  declares  void,  and  that,  as  the  pursuer 
agreed  to  do  for  the  defender  an  act  which,  but  for  the  unsuspected 
contingency  of  the  stoppage  of  the  bank,  would  have  resulted  in 
his  benefit,  it  is  inequitable  that  the  pursuer  should  not  be  relieved 
of  the  consequences  of  the  defender's  instructions.  The  pursuer, 
it  is  said  in  other  words,  was  the  defender's  agent  in  doing  a  thing 
which,  although  declared  by  law  to  be  illegal,  was  recognised  in 
the  market  in  which  they  commonly  traded,  and  the  defender  was 
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.\BMDii98HiM.  boiTed  from  resiling  when  the  effect  of  doing  so  waa  to  attach  a 
penalty  to  the  pursuer.  In  support  of  this  contention,  the  pursuer 
founded  on  the  English  caae  of  Bead  v.  Anderson,  May  16,  1882 
(L.R.,  Q.B.D.  10),  affirmed  by  the  High  Court  of  Justice 
(Weekly  Reporter,  vol.  xxxii.,  960),  where  it  was  held  that  a  turf 
commission  agent  had  an  action  to  recover  from  his  employer  bete 
he  had  laid  and  lost  on  horses  upon  his  constituent's  instructions, 
and  which,  according  to  the  rules  of  the  ring,  would  have  placed 
him  in  default  had  he  not  himself  paid  them.  It  was  pointed  out 
by  Mr.  Justice  Hawkins,  who  delivered  the  original  judgment, 
that  although  contracts  by  way  of  gaming  or  wagering  are 
declared  by  law  to  be  null  and  void,  just  bh  sales  of  shares  in  con- 
travention of  "  Leeman's  Act "  are,  a  bet  may  be  recovered,  and  in 
point  of  fact  generally  is,  by  virtue  of  the  honourable  under- 
standing on  the  turf,  and  the  penalties  attached  to  repudiation, 
and  that  a  principal  instructing  an  agent  in  these  terms  is  bound 
by  what  he  does  and  by  the  consequences  in  which  he  may  be 
involved.  I  agree  with  the  pursuer  that,  on  the  assumption  of 
knowledge  by  the  defender  au  to  how  the  shares  w^ere  purchased, 
the  principle  of  Read^s  case  cannot  be  distinguished  from  the 
present  one,  and  accordingly  it  is  not  surprising  to  find  that,  iu 
the  case  of  Barclay  v.  Fearse,  reported  in  the  Daily  News  of  4th 
August  last,  the  High  Court  of  Judicature,  in  circumstances 
almost  identical  to  those  which  arise  here,  and  with  reference  to 
shares  of  the  same  bank,  held  that  the  question  was  excluded  by 
the  judgment  in  the  case  of  Read,  and  gave  decree  for  the  plaintiff*. 
Effect  was  given  to  the  same  view  by  Mr.  Justice  Matthew  in  the 
later  case  of  Seymour  v.  Bridge,  reported  in  the  Times  of  31  at 
January  last ;  and  so  direct  and  distinct  is  the  import  of  these 
authorities,  that,  in  the  absence  of  any  others,  I  should  have 
regarded  them  as  precedents  necessary  for  me  to  follow.  Since, 
however,  I  have  taken  the  present  case  to  avizandiun,  a  precisely 
opposite  judgment  has  been  given  by  the  High  Court  of 
Justice  in  Ferry  and  Others  v.  Bamett,  reported  in  the  Times 
of  1st  July  current,  and  as  it  humbly  seems  to  me  that  the  last- 
mentioned  case  is  more  consistent  with  the  principle  and  with  the 
ratio  of  the  judgment  of  the  First  Division  in  the  case  to  which  1 
have  referred,  I  think  I  am  bound  to  follow  it.  The  view  taken 
by  Mr.  Justice  Hawkins  rests  undoubtedly  upon  a  very  subtle 
exposition  of  the  law  of  agency,  but  if  the  policy  of  "  Leeman  h 
Act,"  which  is  directed  against  trafficking  in  shares  which  are  non- 
existent, is  to  receive  any  effect,  it  appears  to  me  that  the 
authority  of  Read  v.  Anderson  must  be  rejected  as  involving  an 
unwarranted  generalisation  of  a  principle  otherwise  sound.  In 
the  extremely  able  and  suggestive  argument  which  waa  put  before 
me  by  the  pursuer's  agent,  it  was,  indeed,  contended  that  in  the 
most  recent  case  of  Ferry,  the  judgment  of  the  court  was 
governed  by  the  knowledge  which  it  was  proved  the  defendant 
had  of  the  illegality  of  the  contract  made  on  his  behalf,  and  he 
desired  to  have  an  opportunity  of  showing  the  defender's  know- 
ledge in  this  case.  There  is  some  difficulty  in  the  way  of  the 
crave  in  the  state  of  the  record,  where  no  averment  of  the 
defender's  knowledge  is  made ;  but,  apart  from  that,  it  seems  to 
me  that  the  recent  judgment  of  the  High  Court  of  Justice 
proceeds  on  the  principle  that  even  acquiescence  would  not  protect 
a  contract  void  under  ^*  Leeman's  Act "  from  challenge.    It  is  true 
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that  Mr.   Jiistice   Grove  gives   prominence    to    the    knowledge  ambdmsbhim. 
possessed  by  the  defendant,  but  the  judgment  of  the  Court  of    ^gJ^JUS"*'' 
Appeal  is  laid  on  broader  lines,  and  I  read  it  as  an  authority  for      Kxecntor. 
holding  that  the  usage  relied  upon  here  as  there  is  unreasonable    July  lo.  1886. 
and  illegal,  and,  as  such,  is  one  which  a  broker  cannot  impose  on  sherurBaows. 
his  employer.     Thus  construed,  the  case  is  consistent  with  a  well- 
considered  judgment  of  the  Court  of  Appeal  in  Nelson  v.  JameSy 
May  4,  1882  (9  L.R.,  Q.B.D.  546),  in  which  strong  ^^ew8  were 
expressed  by  all  the  learned  judges  as  to  the  illegality  of  the 
custom  founded  on,  excluding,  as  it  seems  to  me,  the  necessity  of 
considering  the  question  of  knowledge  or  ignorance  on  the  part  of 
the  employer.  W.  A.  B. 

For  pursuer— Mr.  Jahss  Watson,  (for  Adam,  Thomson,  k  Ross), 
Aberdeen.     For  defender— Mr.  H.  Petsrkin,  Aberdeen. 


The  Aberdeen  and  Glasgow  Steam  Shipping  Company,    No.  UO. 
Pursuers;  James  Craig,  Defenider,  ABBaDMssHiM. 

Ship — Damage  to  Cargo — Perih  of  the  Sea. — Circumstances  oiaMow  steam 
in  which  held  that  damage  done  to  cargo  was  due  to  the     *'^cniig.  **' 
perils  of  the  sea,  and  that  the  owner  of  the  cargo  was 
therefore  liable  for  the  freight. 

In  this  action,  the  pursuers  sought  to  recover  from  the 
defender  a  sum  of  £156  18s.  lid.,  being  the  balance  of 
freight  on  a  cargo  of  grain,  linseed,  &c.,  brought  by  the 
pursuers*  steamer  *Qarrawalt'  from  Konigsberg  to  Aber- 
deen in  December,  1883.  The  defence  was  that  the  ship 
w^as  insufficiently  managed,  and  that,  through  unseaworthi- 
ness on  the  part  of  the  ship,  a  considerable  portion  of  the 
cai^o  was  destroyed.  The  facts  of  the  case  are  disclosed 
m  the  notes  to  the  judgments  of  the  Sheriff  and  Sheriff- 
Substitute.  The  Sheriff- Substitute  (Dove  Wilson)  pro- 
nounced the  following  judgment : — 

Aberdeen,  SI st  March,  1885. — Having  considered  the  cause:  M>rch 31. isss. 
Finds  that  the  pursuenj  delivered  in  a  damaged  condition  the  ®*wlJ^^ 
cargo  entrusted  to  them  for  carriage  by  the  defender,  and  that 
the  pursuers  have  failed  to  show  that  the  damage  was  caused  by 
perils  of  the  sea :  Therefore  appoints  the  consigned  money  to  be 
paid  over  to  the  pursuers,  and  quoad  ultra  assoilzies  the  defender 
from  the  conclusions  of  the  action,  with  expenses,  &c. 

J.  Dove  WiiiiON. 

Note, — The  damage  to  the  cargo  does  not  appear  to  me  to  be 
due  to  defective  dunnage.  There  is  no  sign  of  the  water  which 
did  the  damage  having  got  through  the  ship's  skin.  If  it  had 
done  so,  the  damage  in  dispute  would  not  have  been  confined  to 
the  port  bilge.  The  water  must  have  got  to  the  cargo  after  the 
list  happened,  and  by  the  bilge  water  then  rising  on  the  port  side 
above  the  edge  of  the  ceiling,  and  so  getting  into  the  hold.  No 
reasonable  amount  of  dunnage  could  have  prevented  this.  It  is 
possible  that  a  different  construction  of  ship  might  have  done  so. 
If  the  ship's  ceiling  had  extended  farther  up  the  side,  and  had 
there  been  a  port  bUge-piunp  capable  of  removing  the  bilge  water 
after  the  occurrence  of  the  lis^  the  cargo  might  possibly  have 
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been  kept  dry.  But,  although  a  different  construction  of  ship 
might  have  prevented  the  damage  in  dispute,  it  cannot  be  said 
that  the  construction  adopted  was  defective,  as  the  builders  could 
not  have  contemplated  the  running  of  the  vessel  under  a  steady 
list  to  port  of  some  30  degrees.  The  damage  being  thus  traceable 
directly  to  the  list,  the  question  arises  whether  the  list  itself  was 
due  to  stress  of  weather  or  to  causes  for  which  the  pursuers  were 
responsible.  The  defender  says  that  the  list  was  caused  partly 
by  insufficient  stowage  of  the  cargo  and  partly  by  circumstances 
attending  the  ship  having  nin  short  of  coals,  and  he  maintains 
that  these  things  were  due  to  the  fault  of  the  pursuers  or  their 
servants.  If  the  damage  occurred  partly  from  stress  of  weather 
and  partly  fmm  faults  for  which  the  pursuers  are  responsible, 
they  will  be  responsible  for  it,  as  they  can  escape  responsibility 
only  by  showing  that  the  loss  was  not  due  in  any  way  to  them- 
selves. It  seems  to  me  to  be  proved  that  the  running  short  of  the 
coals  was  due  to  the  fault  of  the  pursuers  or  their  servants.  There 
is  some  confusion  in  the  evidence  both  as  to  the  amount  of  coals 
on  board  when  the  voyage  commenced,  and  as  to  the  time  when 
the  shortness  of  the  supply  was  discovered ;  but  there  is  no  doubt, 
in  the  first  place,  that  too  little  was  shipped  at  Pillau,  and,  in  the 
next  place,  that  the  deficiency  should  have  been  discovered  and 
remedied  several  hours  before  the  list  began.  There  is  satisfactory 
evidence  to  show  that  a  quantity  of  40  tons  of  coal,  described  in 
the  engineer's  log  as  being  of  good  quality,  was  shipped  at  Pillau^ 
but  there  is  no  satisfactory  evidence  as  to  the  amount,  if  any, 
previously  on  board.  The  master  says  that,  when  they  left  the 
Tyne  on  the  outward  voyage,  they  took  76  tons  on  board,  and 
these,  with  the  quantity  they  already  had,  made  nearly  100  tons. 
The  engineer's  log,  on  the  other  hand,  says  that  they  left  the 
Tyne  with  the  supposed  quantity  of  72  tons  on  board.  As  to  the 
amount  left  at  Pillau  there  is  no  direct  evidence,  but  the  master 
says  that  the  engineer  told  him  they  had  15  tons  left,  and  the 
mate  says  the  engineer  told  him  20  tons  were  left.  In  the 
engineer's  log  there  is  an  entry,  apparently  added  afterwards, 
agreeing  with  the  former  statement,  but  no  reliance  can  be  placed 
on  it.  The  engineer's  statements,  as  communicated  at  all  events 
through  the  master  and  mate,  are  not  reliable,  because  these 
persons  represent  him  as  saying  at  another  time,  namely,  lesft 
than  24  hours  before  the  coals  were  admittedlv  almost  done,  that 
they  had  three  days'  coal  on  board.  In  any  view,  the  undisputed 
facts  show  that  there  could  have  been  nothing  like  15  or  20  tons 
board  before  the  shipping  of  the  40  tons  at  PillaiL      The 


on 


deficiency  was,  according  to  the  master,  discovered  l>etween  twelve 
and  one  of  the  morning  of  Monday,  the  17th  December,  when  the 
ship  had  been  four  and  a-half  days  at  sea.  As  she  consumed  at 
the  outside  8  tons  a-day,  this  would  account  for  36  tons,  and  as 
there  were  onlv  4  or  5  tons  then  left,  this  accounts  for  the  whole 
of  the  40  tons,  and  shows  that,  on  the  most  favourable  supposition 
for  the  pursuers,  there  must  have  been  next  to  no  coals  in  the 
bunkers  before  the  ship  began  to  take  in  its  supply  at  Pillau.  It 
is  therefore  distinctly  made  out  that  the  ship  left  Pillau  with  a 
supply  not  only  short,  but  very  much  too  short.  TTie  ship  should 
have  had  at  least  seven  days'  coal  on  board.  The  time  the  master 
says  he  made  the  discovery  of  the  deficiency  has  already  been 
stated.     He  makes  the  discover}'  happen  at  so  late  a  period  in  the 
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voyage  as  to  justify  his  going  on  to  Aberdeen  without  turning  ABBRWHxsHrai. 
back  for  a  fresh  supply  to  Norway.  The  engineer,  however,  q^^^^^ 
knew,  or  ought  to  have  known,  much  earlier.  It  is  admitted  that  shi^fag  ^  co, 
Mandal  was  passed  early  on  the  Sunday  morning ;  that  coals  could 
easily  have  been  got  there ;  that  there  was  a  discussion  alx)ut  them 
then  with  the  engineer ;  that  the  deficiency  then  must  have  been 
abundantly  apparent;  and  that  the  ship  nevertheless  went  on. 
The  master's  excuse  is  that  he  was  misled  by  the  engineer,  but 
that  is  not  a  matter  with  which  the  defender  is  concerned.  The 
ship  is  responsible  for  neglect  committed  by  any  of  the  owners' 
ser\'ants.  It  is  therefore  clear  that  there  was  negligence  as 
regards  the  coal  supply  both  at  Pillau  and  in  passing  Mandal. 
The  case  for  the  defender,  in  order  to  connect  the  short  supply  of 
coal  with  the  occurrence  of  the  list,  is  that,  from  the  construction 
of  the  ship,  it  was  unsafe  to  let  the  coals  run  out  without,  at  all 
events,  making  some  other  provision  to  prevent  the  ship  listing. 
This  seems  to  me  to  he  made  out.  The  two  coal  bunkers  between 
them  held  about  100  tons,  and  when  they  were  both  full  the  ship 
wjis  properly  trimmed  ;  but  the  starboard  bunker  was  nearly  twice 
lis  large  as  the  port,  and  when  the  bunkers  cmne  to  be  empty, 
unless  the  bahmce  was  in  some  way  restored,  nearly  twice  as  much 
weight  had  been  taken  from  the  starboard  as  from  the  port  side, 
and  therefore  a  list  to  the  latter  was  ille^^table.  In  point  of 
fact,  the  list  began  just  as  the  bunkers  were  getting  empty.  It 
began  on  the  Sunday  afternoon,  and  by  that  time  the  port  bunker 
must  have  been  altogether  empty,  and  the  starboaixi  bmiker  at  a 
von-  low  ebb.  Add  to  this  that  on  the  day  when  the  coals  got 
done  there  was  a  heavy  sea  and  wind  on  the  starboard  beam,  and 
the  list  is  easily  accoimted  for,  more  especially  as  the  ship  was,  in 
any  view,  a  tender  one.  If  the  list  once  began,  the  nature  of  the 
cargo  and  the  way  it  was  stowed  would  tend  to  increase  it,  and 
the  wonder  rather  is,  not  that  the  list  occurred,  but  that  it  stopped 
without  sending  everybody  concerned  to  the  bottom.  The  pursuers 
make  an  endeavour  to  explain  the  list  by  saying  that  a  hea\y  sea 
struck  the  ship  on  the  Sunday,  and  that  the  cargo  then  shifted. 
There  are  tw^o  things  which  make  me  think  that  this  incident  of 
the  heavy  sea  striking  the  ship  is  an  afterthought.  In  the 
evidence  of  those  who  had  been  on  board  the  ship  who  were 
examined,  there  is  a  great  deal  of  latitude  as  to  the  time  of  the 
alleged  striking,  and  in  the  logs  there  is  no  mention  of  it  at  all. 
The  evidence  afforded  by  the  logs  is  much  more  in  support  of  the 
view  that  the  list  came  on  very  gradually,  as  it  would  have  done 
if  caused  by  the  emptying  of  the  bunkers,  than  by  the  happening 
of  any  sudden  accident.  I  am,  therefore,  boimd  to  hold  that  there 
is  a  great  probability  that  the  short  supply  of  coals  was  the 
l^ginning  of  the  list.  It  is,  of  course,  impossible  to  say  that  the 
sea  and  wind  on  the  starboard  side  might  not  have  caused  the  list 
though  the  bunkers  had  been  full  of  coals.  No  one  can  pretend 
to  speak  positively  as  to  that.  But  it  seems  to  me  to  be  indis- 
putable that  the  chances  of  the  ship  arriving  safe  at  Aberdeen 
would  have  been  much  stronger  had  there  been  a  full  supply  of 
coals,  and  that  the  likelihood  is  that,  but  for  that  being  awanting, 
she  would  have  got  through  without  damage.  I  am,  therefore, 
unable  to  say  that  I  think  that  the  pursuers  have  proved  that  the 
accident  was  due  to  perils  of  the  sea,  without  fault  on  their  part, 
and  accordingly  I  must  find  for  the  defender.  J.  D,  W, 
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abrrdmsshirk.      Against  this   judgment,   an   appeal   was    taken  to  the 
duES^Tsttim  Sheriff-Principal   (Guthrie   Smith),  who  pronounced  the 

Craig.  '  ■  following  Intcrlocutor,  recalling  that  of  the  Substitute : — 
July  »^i886.  Bridgbton,  20tk  Jiily,  1855.— The  Sheriff  having  heard  parties' 
GuiHRfK*8MiTH.  procurators  on  the  pursuer's  appeal  against  the  interlocutor  of 
31st  March,  and  considered  the  proof,  recalls  the  said  interlocutor: 
Finds  that  the  damage  done  to  the  cargo  was  due  to  perils  of  the 
sea  and  not  to  the  fault  of  the  ship,  and  that  the  defenders  are 
liable  in  payment  of  the  freight  sued  for,  under  deduction  of  the 
price  or  value  at  Aberdeen  of  the  linseed  consumed  during  the 
voyage  :  Remits  to  the  Sheriff-Substitute  to  fix  the  amount  to  be 
decerned  for  under  this  finding,  to  decern  for  the  same,  and  to 
find  the  defenders  liable  in  expenses.  J.  Guthrib  Smith. 

Note, — The  steamer  *Garrawalt'  left  Pillau  on  the  afternoon  of 
Wednesday,  the  12th  December,  1883,  and  on  Sunday  afternoon, 
when  approaching  the  Naze  of  Norway,  she  was  thrown  on  her 
beam-ends,  and  crossed  the  North  Sea  with  a  list  of  from  30  to  40 
degrees,  but  nevertheless  arrived  in  safety  at  Aberdeen  on  Tues- 
day, the  18th,  which  was  about  the  usual  time.  The  result  of  the 
list  was  that  damage  was  done  to  a  portion  of  the  cargo  by  means 
of  bilge  water.  The  captain  and  the  crew  state  that  the  list  was 
caused  by  the  heavy  weather  which  the  vessel  encountered  in  the 
Baltic.  Before  reaching  the  Skaw  they  experienced  head  winds 
and  a  rough  sea.  The  wind  then  shifted  to  the  N.N.E.,  striking 
the  vessel  on  the  starboard  quarter.  A  heavy  sea  struck  her,  and, 
the  cargo  shifting,  she  went  over  on  her  broadside.  This,  in  mv 
opinion,  is  quite  enough  to  account  for  what  happened  if  the  ship 
herself  was  free  from  blame.  The  *  Garrawalt '  was  a  new  vessel, 
being  at  the  date  of  the  occurrence  only  about  a  year  old,  and, 
although  tender,  she  must  have  been  stiff  enough  with  440  tons 
of  cargo  on  board.  There  is  no  doubt,  also,  that  due  precautions 
were  taken  in  the  storage  and  dunnage  of  the  cargo,  which  was 
done  in  the  manner  customary  in  the  Baltic  ports  with  vessels 
which  have  to  cross  the  North  Sea.  It  appeared,  however,  that 
during  the  voyage  the  steamer  ran  short  of  coal,  and  upon  this 
fact  an  argument  has  been  founded  that  if  the  bunkers  had  been 
full,  as  they  ought  to  have  been,  the  stability  would  have  been  so 
much  increased  that  the  list  to  port  would  not  have  happened. 
As  40  tons  of  coals  appear  to  have  been  taken  on  board  at  Pillau, 
no  proper  explanation  has  been  given  of  how  the  deficiency  arose. 
There  was  plainly,  however,  fault  somewhere,  and  for  that  fault 
and  everything  directly  resulting  from  it,  such  as  the  burning  of 
the  linseed  mixed  with  coal  to  bring  her  into  port,  the  shipowners 
are  responsible.  I  entirely  fail,  however,  to  see  what  connection 
this  had  with  the  list  and  the  access  of  the  bilge  water  to  the 
cargo.  No  steamer  can  be  expected  to  carry  more  coals  than  are 
necessary  to  bring  her  into  port.  When  thrown  on  her  beam-ends 
she  was  within  40  hours'  sail  of  Aberdeen,  and  as  she  bums  71 
tons  in  the  24  hours,  the  obligations  incumbent  on  her  in  the 
matter  of  coal  would  have  been  satisfied  if  there  had  been  then  on 
board  an  additional  weight  of,  say,  15  tons.  I  do  not  think  this 
would  have  prevented  the  list.  Indeed,  I  agree  with  Mr.  Hall, 
the  builder,  that  the  emptiness  of  the  bunkers  had  nothing  to  do 
with  it  at  all,  and  for  this  obvious  reason,  that  the  bunkers  being 
high,  every  additional  ton  of  coals  put  into  them  would  have 
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raised  the  centre  of  gravity,  and  so  lessened  the  stability  of  the 
ship.  For  these  reasons,  I  am  of  opinion  that  the  defender,  the 
ov^-ner  of  the  cargo,  has  failed  to  prove  any  fault  on  the  part  of 
the  ship,  and  that  he  must  pay  the  freight  sued  for,  under  deduc- 
tion of  the  value  of  the  grain  used  as  fuel  in  the  passage  across 
the  North  Sea.  J.  G.  S. 

For  pursuers — Mr.  J.  Mubbay  Gabden,  Aberdeen.     For  defender — Mr. 
A.  E.  Smith  (for  Mr.  Oswald  Pbossbb),  Aberdeen. 


John  Rosses  Cessio.  No.  141. 

Cetuno — Prior  ducharge  of  smm  conUiined  in  decree  ex  facie  —1 

regular — No   Estate — On^    creditor. — Circumstances   in     "'*'ce«iio. 
which  /leld  that  the  process  of  cessio  was  incompetent. 

In  this  application  of  the  debtor,  John  Boss,  for  the 
benefit  of  cessio,  one  creditor  appeared  to  oppose  the 
application — viz.,  Mr.  Carstairs,  solicitor,  Dumfries.  The 
grounds  of  his  opposition  were  that  the  sum  contained  in 
the  Small-debt  decree  produced  in  proof  of  notour  bank- 
ruptcy had  been  discharged  in  full  by  the  creditors  therein 
prior  to  the  date  of  the  decree,  they  having  acceded  to  a 
trust-deed,  and  received  payonent  of  a  dividend  at  the  rate 
of  3s.  8d.  per  £  in  full  of  their  claim,  and  that  the  opposing 
creditor  being  the  debtor's  only  creditor,  and  not  doing 
diligence  against  him,  the  process  of  cessio  was  incompetent. 
The  Sheriff-Substitute  (Brown)  pronounced  the  following 
judgment,  which  was  affirmed  on  appeal  by  the  Sheriff- 
Principal  (Guthrie  Smith): — 

Aberdeen,  April  17,  1885. — Having  considered  the  petition  : '  ^p*^'  ^^'  ^^- 
Refuses  the  same,  and  decerns.  W.  A.  Brown.       sheriff  biowh. 

NoU. — This  is  a  petition  by  a  debtor  against  his  creditors, 
concluding  that  he  shall  be  found  entitled  to  the  benefit  of  cessio, 
and  is  brought  under  somewhat  peculiar  circumstances.  On  2nd 
October,  1883,  the  applicant,  finding  himself  in  difficulties,  granted 
a  voluntary  trust-de^  for  behoof  of  his  creditors,  all  of  whom, 
with  the  exception  of  one,  acceded  to  the  deed,  and  drew  a 
dividend  at  the  rate  of  3s.  8d.  per  £.  One  of  the  creditors  were 
the  proprietors  of  the  Aberdeen  Free  Press,  who,  upon  an  account 
of  £7  lOs.  3d.,  accepted  the  sum  of  £1  7s.  9d.  tuj  in  full  of  it.  On 
6th  January  last,  however,  that  newspaper  company  raised  a  Small- 
debt  action  for  the  amount  of  their  claim,  unreduced  by  the 
dividend  which  had  been  received,  and  the  bankrupt  allowed 
decree  to  go  in  absence.  He  now,  founding  upon  this  decree, 
and  on  the  diligence  which  had  been  done  on  it,  and  under  which 
he  has  been  rendered  notour  bankrupt,  'makes  the  present 
application  for  cessio,  calling  as  defenders  all  the  creditors  who 
acceded  to  the  voluntiiry  trust  deed,  and  the  single  creditor 
who  did  not.  It  is  transparent  on  the  face  of  the  proceedings 
that  the  petitioner  allowed  decree  to  pajss  in  absence,  in  order 
that  he  might  obtain  the  benefit  of  the  new  law  applicable  to 
cessio  as  he  interprets  it,  that  benefit  being  the  discharge  which 
was  provided  for  by  the  Amending  Act  of  1881.  The  non- 
acceding  creditor,  however,  compears  and  resists  the  application, 
and  the  parties   have  submitt^  to  me    an    argument   raising 


April  17.  1886. 
Sheriff  Brown, 


:n2  shp:riff  (^ourt  reports. 

\BBEDMXBRiBi.  qucstions  of  considerable  nicety.  It  is  said,  in  the  first  place,  by 
"^^ciSS"*  ^^*^  compearing  creditor,  that  the  petitioner  is  not  a  debtor  within 
the  meaning  of  the  statute,  in  respect  that  the  debt  lying  at  the 
bottom  of  the  proceedings  has  l)een  discharged,  to  which  two 
answers  are  made.  It  is  urged  in  the  first  place  that  the  Sheriff 
cannot  review  a  decree  of  his  own  Court,  and  that  so  long  as  the 
decree  of  the  Small-debt  Court  stands  unreduced,  it  must  be 
given  effect  to  as  a  judgment  for  debt  due  by  the  petitioner  to 
the  newspaper  in  question ;  and  secondly,  that  there  was  a  moral 
obligation  on  the  part  of  the  petitioner  to  pay  his  debts  in  full, 
and  that  that  constituted,  if  not  a  good  ground  of  action  against 
him,  at  least  a  consideration  why  he  should  allow  decree  to  pass. 
In  my  opinion,  the  first  of  these  pleas  is  well  founded,  for  I  am 
not  acquainted  with  anv  authority  to  controvert  the  doctrine  of 
Erskine,  that  "  no  Inferior  Court  haa  an  implied  right  of 
"  reviewing  any  definitive  sentence  of  its  own,  so  as  without 
"  special  statutory  power  to  suspend  it  or  set  it  aside  after  it  hath 
"  by  the  Clerk's  giving  forth  an  extract  become  a  decree." 
Holding  that  view,  it  is  unnecessary  to  inquire  into  the  question 
whether  the  cltiims  of  the  newspaper  could  be  enforced  on  the 
ground  of  moral  obligation,  for  that  w^ould  really  amount  to  a 
review  of  a  Small-debt  decree,  by  raising  the  question  for 
considenitioii  whether  it  even  should  have  been  pronoimced  at  all. 
The  compearing  creditor,  however,  contended  that  under  sec.  1 1  of 
the  Sheriff  (^ourt  Act  of  1877,  the  Small-debt  Court  decree  could 
be  set  aside  by  way  of  exception,  without  the  necessity  of  bringing 
a  reduction,  and  argued  that  it  should  be  so  set  aside,  in  respect 
the  pursuers  in  the  Small-debt  action  had,  after  discharging  the 
bankrupt,  no  longer  a  legal  title  to  pursue  their  claim.  If  I  were 
to  affirm  this  proposition  I  would  have  to  reckon  with  the 
authority  of  the  case  of  Clark  v.  Clarke  8th  Jan.  1869,  7  Macph. 
335,  quoted  by  the  petitioner ;  but  I  am  unable  to  read  the  Act 
of  1877  as  removing  the  restriction  existing  at  common  law 
against  the  review  of  its  own  decree  by  an  Inferior  Court ;  and 
secondly,  I  have  a  difficulty  in  bringing  a  decree  within  the 
meaning  of  the  terms  "deed  or  writing,"  used  in  sec.  11  of  the 
Act  of  1877.  If  these  views  lie  well  founded,  it  would  seem  to 
follow  almost  as  a  matter  of  course  that  the  petitioner  is  entitled 
to  the  remedy  he  seeks.  I  have,  however,  on  considerations  of  a 
more  general  kind,  come  to  the  opinion  that  he  is  not  entitled  to 
such  redress,  and  that  it  would  be  a  palpable  abuse  of  the  process 
of  cessio  to  give  effect  to  it  in  the  circumstances  which  are  here 
present.  I  do  not  look  beyond  the  decree  obtained  at  the  instance 
of  the  newspaper,  for  the  reasons  above  stated.  But  the  com- 
pearing creditor  produces  the  discharges  granted  by  the  other 
creditors  mentioned  in  the  petition,  with  the  exception  of  the 
creditor  who  did  not  accede,  and  from  these  I  gather  the  general 
fact  that  the  estate  of  the  debtor  has  already  been  distributed, 
and  there  is  no  doubt  that  any  trustee  that  might  be  appointed 
would  successfully  resist  any  claim  put  forw^ard  by  creditors  who 
have  already  accepted  payments  as  in  full  of  their  claims.  But 
according  to  the  existing  law,  cessio  is  just  a  process  for  distribu- 
tion, and  therefore  I  come  to  the  conclusion  that  the  fundamental 
ground  for  applying  for  and  justifying  the  granting  of  such  an 
application  is  not  available  in  this  case.  It  appears  to  me,  in 
other  words,  that  after  what  has  passed  the  petitioner  is  too  late 
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in  asking  this  remedy.     It  would  have  been  open  to  him,  on  abmdohbhiwb. 

coming  to  learn  the  fact  that  all  the  creditors  would  not  accede  to     •^®oJg2a** 

the  voluntary  trust,  to  have  applied  for  cessio  or  sequestration,       -niriMg. 

I)ecau8e  the  effect  of  sequestration  being  granted,  or  of  decer-         -^ 

niture  to  grant  a  disposition  omnium  bonorum,  would  have  been 

to  divest  the  trustee   imder  the   voluntary   deed  of  the  whole 

estate.    In  this  way  the  bankrupt  would  have  been  in  a  position 

to  carry  out   the   end   to   which   he   is    apparently   working — 

namely,  obtaining  his  discharge ;  but  having  failed  to  take  that 

step,  it  seems  to  me  that  he  is,  both  by  principle  and  equity, 

excluded  from  the  remedy  he  is  now  seeking.  W.  A.  B. 

The  following  is  the  Sheriff-Principars  judgment : — 
Edinburgh,  July  25,  1885. — The  Sheriff  having  considered  the    Juiy^^^iaas. 
reclaiming  petition  for  the  petitioner  against  the  interlocutor  of        sheriff 
the  Sheriff-Substitute,   dated   April   17,   1885,  with  the  answers 
thereto  for  the  objecting  creditor,  dismisses  the  appeal :  AfiBrms 
the  interlocutor  appealed  against,  and  decerns. 

J.  Guthrie  Smith. 

Ifote, — The  petitioner  has  no  estate,  and  no  creditors  save  one, 

who  is  not  pressing  him.     Nor  is  there  any  proper  evidence  of 

notour  bankruptcy,  because,  alongside  of  the  decree  in  absence 

held  by  the  poinding  creditor,  there  is  evidence  produced  that  at 

the  date  of  the  decree  the  debt  had  ceased  to  exist.     In  these 

circumstances,   I    agree   with   the    Sheriff-Substitute    that    the 

petitioner  is  not  entitled  to  the  benefit  of  cessio.  J.  G.  S. 

For  petitioner^Mp.  0.  Prosseb,  Aberdeen.    For  objecting  creditors— 
Sir.  L.  H'KiNNOK,  yat.,  Aberdeen. 
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MP. — John  Craig,  Pursuer  and  Real  Raiser;  No  142. 

J.  &  P.  TiGHE  and  Others,  DefeTiders.  lafabmhiml 

Process — Diligence — Competition — Arrestment  ad  fundandam      '    — 
jurisdictionem. — Held  that  an  arrestment  ad  fundandam 
jurisdictionem  imposes  a  nexus  on  the  subjects  arrested 
but  only  for  a  specific  purpose,  and  that  its  effect  ceases 
if  that  purpose  fails  or  is  relinquished. 

The  real  raiser,  Craig,  was  due  to  the  defenders,  J.  & 
P.  Tighe,  a  sum  of  £18  9s.  8d.,  which,  on  30th  April,  1883, 
was  arrested  in  his  hands  by  the  defenders,  Stevenson.  & 
Pae,  in  order  to  found  jurisdiction  against  Messrs.  Tighe 
for  a  debt   which   they  claimed   of  about   that  amount. 

The  other  claimant,  Mr.  James  Lindsay,  writer,  Glasgow, 
obtained  an  assignation  from  Messrs.  Tighe,  dated  26th 
February,  1885,  and  under  it  he  claimed  to  be  preferred  to 
the  fund,  on  the  ground  that  no  action  having  followed 
Stevenson  &  Pae's  arrestment,  which  was  merely  for  the 
purpose  of  founding  jurisdiction,  there  was  no  nexus  on  the 
fund.  The  Sheriff-Substitute  (Guthrie)  issued  the  following 
Interlocutor  and  Note  : — 

Glasgow,  26th  June,  1885. — Having  considered  the  cause,  prefers    Jane  ae.  lass. 
the  claimant,  Lindsay,  to  the  fund  in  medio,  and  in  respect  of  the  sheriff  outheii. 
consignation  of  the  fund  in  terms  of  interlocutor  of  26th  March 

z 
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Lavaiikbhiu.  lagt^  exoners  and  discharges  the  holder  of  all  claims  under  this 

MP.->rohnCr»ig.  action :   authorises  the  clerk  of  Court  to  pay  over  the  consigned 

Jane 26, 1886.    moucy  to  the  said  claimant,  Lindsay,  and  decerns:    Finds  the 

sberiffOnTH&n.  claimants,  Stevenson  &  Pae,  liable  to  the  said  claimant,  Lindsay, 

in  expenses.  W.  Guthrie, 

J^ote. — There  seems  to  have  been  some  doubt  in  the  profession 
whether  an  arrestment  ad  fundandam  jurisdictionem  imposes  any 
nexus  whatever  on  the  subjects  arrested.  The  dicta  out  of  which 
this  opinion  has  arisen  are  all  noted  in  the  recent  case  of  MaloM 
V.  Caledonian  Railioay  Company,  1884,  11  R.  853.  But  there 
seems  to  be  no  good  ground  in  principle  for  this  extreme  view. 
Surely  an  arrestment  ad  fundandam  jurisdictionem  is  nothing,  and 
does  not  effect  the  purpose  for  which  it  is  intended,  unless  it 
imposes  a  nexus;  and  this  seems  to  be  the  view  of  the  Lord  Justice- 
General  when,  in  Carlherj  v.  Bor^esson,  5  R.  192,  he  says  that 
"  the  effect  of  such  an  arrestment  comes  to  an  end,  either  when  the 
"party  finds  caution  judicio  sisti  or  enters  appearance  without 
"  stating  any  objection  to  the  jurisdiction."  This  is  the  view  of 
his  Lordship's  dictum  taken  by  Lord  Young  (11  R.  855),  and 
indeed  it  could  mean  nothing  else.  But  although  I  hold  that  the 
fund  in  medio  was  attached  by  Messrs.  Stevenson  &  Pae's  arrestment 
on  30th  April,  1883, 1  do  not  think  that  the  competition  is  thereby 
determined  in  their  favor.  An  arrestment  ad  fundandam  jurU- 
dictioTiem  no  doubt  attaches  what  is  arrested,  but  it  does  so  for  a 
limited  and  specific  purpose,  and  I  must  hold  that  if  this  purpose 
fails  or  is  relinquished,  the  effect  of  the  arrestment  ceases.  Would 
it  be  reasonable  to  hold  that  the  arrestment  is  valid  in  competition 
(or  even  against  the  arrestee,  though  that  is  not  here  the  question) 
two  years  after  it  has  been  used,  although  no  action  has  been 
raised  by  the  creditor  using  it  ?  That,  no  doubt,  implies  that  in 
every  case  of  delay  there  must  be  a  question  of  judicial  discretion, 
viz.,  to  determine  whether  the  creditor  has  passed  from  or 
relinquished  his  arrestment,  or  perhaps  more  correctly,  whether  the 
arrestment  has  been  followed  by  an  action  without  undue  delay. 
I  am  not  aware  that  this  has  ever  been  distinctly  held  ;  but  1  have 
little  doubt  that  if  it  had  been  brought  under  the  notice  of  the 
Lord  Justice-General,  the  proposition  he  stated  in  the  case  cited 
would  have  contained  another  event  in  which  such  arrestmentji 
come  to  an  end.  There  is  a  very  close  and  clear  analogy  supporting 
this  view  in  the  provision  as  to  arrestments  on  the  dependence,  in 
sec.  12  of  the  Bankruptcy  Act,  giving  arrestments  on  the  dependence 
a  pari  passu  ranking  with  other  arrestments  and  poindings  only  if 
they  be  followed  up  without  undue  delay.  (See  Mitchell  v.  Scott, 
1881,  8  R.  875.)  W.  G. 

For  pnrsner— Mr.  Aitkek  (Wbight,  Johnston,  Mackenzie  &.  Aitken). 
Glasgow.  For  claimants,  Stevenson  k.  Pae— Mr.  G&IEVE  (DixoN,  Ebskinb 
k  Gbibve),  Glasgow.    For  claimant,  Lindsay — Party. 


No.  143.       Rose  Ann  Johnston  and  James  Johnston,  Petitioners. 

LAHAEMHim*  Process— Executry— Form  of  Petition^Sherif  Courts  Act  of 

Ann  johM^*  lS76.—Held  that  a  petition  for  the  appomtment  of  an 

j»me«  Johnston.  executor  must  be  framed  in  accordance  with  the  fonns 

provided  by  the  Sheriflf  Courts  Act  of  1876. 
Banhniptcy — Form  of  Petition. — Opinion  that  a  petition  for 

sequestration  of  a  bankrupt's  estates  must  also  be  so 

framed. 
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In  this  case  Rose  Ann  Johnston  applied  to  be  appointed  ^'^ 


LAVimxraiu. 


Petition— Row 


executrix-dative  to  the  deceased  Henry  Johnston,  who  she  Ann  johwton  at 

averred  was  her  brother.    There  was  a  competing  petition        — 

at  the  instance  of  James  Johnston,  Henry's  father,  who 

denied  Rose's  relationship.    Neither  petition  was  framed  in 

terms  of  the  Sheriff  Courts  Act  of  1876.  Proof  was  asked 
of  the  averments  in  the  respective  petitions,  but  the  Sheriff- 
Substitute  (Lees)  dismissed  both  actions  on  the  groimds 
stated  in  the  following  Note: — 

The  petitioner  asks  to  be  decerned  executrix -dative  of  the  Sept4^i884. 
deceased  Henry  Johnston,  who,  she  says,  was  her  brother.  There  sheriff  lh«. 
is  a  competing  petition  for  the  charge  of  the  executry  estate  at  the 
instance  of  the  deceased^s  father,  and  he  denies  (verbally)  that  the 
pursuer  is  Johnston's  lawful  sister.  Such  a  plea  involves  questions 
of  much  delicacy,  and  causes  me  to  notice  the  form  in  which  the 
application  is  made.  The  petition  is  framed  in  the  form  provided 
by  the  Ck>nfirmation  and  Probate  Act  of  1858,  overlooking  the  fact 
that  since  1876  such  form  cannot  now  competently  be  adopted, 
and  that  only  the  form  provided  by  the  Sheriff  Courts  Act  of  1876 
can  be  used.  That  Act  (sec.  35)  abolishes  the  Commissary  Courts, 
and  transfers  their  whole  powers  and  jurisdictions  to  the  Sheriff 
Courts;  and  section  6  provides  that  every  action  in  the  ordinary 
Sheriff  Court  shall  be  conuuenced  by  a  petition  framed  in  accord- 
ance with  the  forms  contained  in  its  schedule.  The  scope  of  these 
words  came  to  be  considered  in  the  case  of  M^Dermott  v.  Ramsay, 
9th  December,  1876,  4  R.  217,  where  the  objection  was  taken  that 
an  application  for  a  meditatione  fugce  warrant  could  not  compe- 
tently be  made  in  a  petition  framed  in  accordance  with  the  Act  of 
1876.  But  the  objection  was  repelled,  and  the  imiversality  of  the 
statutory  form  was  authoritatively  declared  by  the  Lord  President, 
who  remarked  that  "the  term  'action'  in  this  statute  is  made  to 
"  include  every  case,  and  therefore  this  new  form  is  applicable  to 
"  this  case  as  well  as  to  every  other."  The  following  year  a  similar 
point  occurred  in  the  case  of  Crozier  v.  Macfarlane  d;  Co,,  15th 
June,  1878,  5  K  936,  where  the  same  Division  held  "that  a  peti- 
"tion  for  cessio  honorum,  being  a  civil  proceeding  competent  in 
"  the  ordinary  Sheriff  Court,  coidd  not  be  entertained  by  the  Sheriff 
'^  unless  framed  in  one  of  the  forms  prescribed  in  schedule  A 
'^annexed  to  the  Sheriff  Courts  Act,  1876."  This  decision  is  the 
more  closely  in  point  when  it  is  remembered  that  under  the  Cessio 
Act  of  Sederunt  a  different  form  had  been  provided.  Almost  the 
very  point  here  raised  was,  however,  the  subject  of  judicial  con- 
sideration by  the  Sheriff-Principal  of  this  county  about  a  year  ago 
in  a  case  in  which  it  was  objected  that  a  petition  for  the  appoint- 
ment of  an  executor  framed  in  accordance  with  the  Act  of  1876 
was  incompetent.  But  the  objection  was  repelled,  and  the  petition 
held  properly  framed.  I  understand  the  learned  Sheriff  was  pre- 
pared, if  necessary,  to  hold  that  no  other  form  was  competent, 
and  that  petitions  for  executry  appointments  must  be  framed  in 
accordance  with  the  Act  of  1876,  and  not  in  the  old  form  like  the 
petition  now  before  me.  Indeed,  the  ratio  of  his  judgment  implies 
this,  for  the  new  form  is  competent  only  because  it  is,  in  terms  of 
the  statute,  obligatory.  I  notice  also  that  Mr.  Currie,  in  his 
treatise  on  the  ''  Confirmation  of  Executors,"  adopts  this  opinion, 
and  faunes  his  applications  in  accordance  with  the  views  above 
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Ann  johMto?*  Stated.  (See  pp.  187  and  218.)  So  also  in  the  standard  work  on 
James johnaton.  «  Sheriff  CouTt  Practice"  (p.  543),  Mr.  Dove  Wilson  expresses  the 
Sept  1. 1884.  opinion  that  petitions  for  executry  appointments  must  be  framed 
Sheriff  lku.  in  the  form  prescribed  by  the  Act  of  1876.  Against  these  views 
no  judicial  opinion  has,  so  far  as  1  know,  been  expressed,  and  they 
coincide  with  the  opinion  which,  after  careful  study  that  I  had  to 
give  to  the  matter  some  time  ago,  I  felt  driven  to  entertain. 
Indeed,  it  would  seem  to  be  the  intention  of  the  Legislature  that 
in  general  initial  writs  in  which  issue  may  be  joined  shall  be 
framed  with  a  condescendence  and  plea  in  law.  The  Act  of 
Sederunt  as  to  judicial  factors,  it  may  be  remembered,  expressly 
prescribes  that  the  application  for  the  appointment  shaU.  be  so 
made.  Accordingly,  I  felt  it  necessary,  in  my  "Handbook  of 
Sheriff  Court  Styles,"  to  frame  executry  applications  under  the 
Act  of  1876;  and  for  a  statement  of  the  reasoning  applicable  to 
this  matter  I  may,  for  brevity's  sake,  refer  parties  to  note  (c)  on 
p.  93,  where  I  state  at  some  length  the  reasons  why,  it  seems  to 
me,  a  petition  for  sequestration  of  a  bankrupt's  estates  must  be 
framed  in  accordance  with  the  forms  prescribed  by  the  Act 
of  1876. 

For  petitioners— Mr.  Hats  (M'Clubes,  Thomson  Sc  Macfablakb), 
and  Mr.  R.  Bird  (Scott,  Law  k  Bird),  Glasgow. 


No.  144. 

Lahakkshiki. 

Woodrow  V. 
jMkBon. 


MMreh»,1886. 
Sheriff  Libs. 


James  Woodrow,  Pursmr;  Robert  Jackson,  Defender. 

Agreement — Fravd — Right  of  Action, — At  an  ornithological 
show  a  consolation  prize  having  been  offered  for  the  best 
bird  belonging  to  a  competitor  who  had  not  won  a  prize 
at  an  open  show,  A,  who  had  not  won  any  such  prize, 
competed  with  a  bird  belonging  to  B,  who  had ;  and  B, 
having  carried  oflf  the  prize,  was  sued  by  A  for  deliveiy 
of  it.  Held  that  the  agreement  was  a  fraud,  and  that 
the  Court  could  not  intervene  at  A's  instance. 

The  circumstances  of  the  case  are  fully  narrated  in  the 
Interlocutor  of  the  Sheriff-Substitute  (Lees): — 

Glasgow,  23rrf  March,  1885.— The  Sheriff^Substitute  having 
considered  the  cause.  Finds  that  at  the  second  annual  show  of  the 
Glasgow  Ornithological  Association,  held  on  10th  January  last,  one 
of  the  prizes  offered  was  a  special  grand  "  consolation  prize,  value 
"£5  5s.,  of  a  valuable  set  of  china,"  and  that  the  conditions 
attached  thereto  were  as  follows : — "  To  be  for  the  best  bird  in  the 
"  show  belonging  to  a  married  man  who  has  not  taken  an  open  show 
"  ticket  this  season,  present  show  included.  Exhibitors  who  are 
"  eligible  to  compete  for  consolation  prize  must  state  so  when 
"entering  their  birds,  as  only  those  who  do  so  can  compete:" 
Finds  that  the  defender,  having  won  various  open  show  prizes  this 
season,  was  not  eligible  to  compete  for  said  prize  :  Finds  that  the 
piusuer  was  eligible  to  compete  with  any  birds  de  facto  belonging 
to  him  :  Finds  that  the  pursuer  and  defender,  being  aware  of  the 
defender's  ineligibility  for  the  competition,  arranged  that  the  pur- 
suer should  exhibit  as  his  own  two  of  the  defender's  birds  along 
with  two  of  his  own  :  Finds  that  the  prize  was  awarded  to  one  of 
the  defender's  birds  so  exhibited  by  the  pursuer :  Finds  that  at 
the  close  of  the  competition  the  defender,  aided  by  the  pursuer, 
removed  his  birds,  and  also  the  prize,  and  is  still  in  possession 


Much  83. 1886. 
Sheriff  Lass. 
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thereof :  Finds  in  these  circumstances,  as  matter  of  law,  (1)  that  i^^^msmm- 
the  defender  being  ineligible  to  compete  for  the  prize  was  ineligible  ^"J^JSJ."* 
to  win  it,  and  is  therefore  not  legally  in  possession  of  it  as  winner 
thereof ;  (2)  that  the  pursuer,  not  being  the  owner  of  the  success- 
ful bird,  could  not  legally  win  the  prize  therewith,  and  was  there- 
fore not  entitled  to  claim  or  receive  the  prize  as  winner  thereof ; 
(3)  that  the  pursuer,  not  being  legally  entitled  to  claim  or  receive 
the  prize  as  winner  thereof,  could  not  as  such  winner  convey  to 
the  defender  any  right  to  receive  or  retain  said  prize ;  (4)  that 
though  the  defender  has  no  right  to  the  possession  of  said  prize, 
the  pursuer,  having  also  no  right  to  it,  has  no  title  to  claim  it  from 
the  defender :  Therefore  Dismisses  the  action  :  Finds  neither  party 
entitled  to  expenses :   and  Decerns.  J.  M.  Lees. 

Note. — The  show  in  question  bore  to  be  "  open  to  the  world." 
But  as  regards  the  prize  in  dispute  there  were  three  restrictions — 
(1)  The  successful  bird  was  to  belong  to  the  exhibitor;  (2)  the 
exhibitor  was  to  be  a  married  man;  and  (3)  not  to  have  taken  an 
open  show  ticket  this  season.  Now,  what  was  the  effect  of  this  ? 
Sometimes  at  competitions  a  disqualification  is  attached  to  an  animal 
or  an  article  of  great  merit,  and  then  no  one  can  compete  with  it; 
but  its  owner  can  compete  with  other  animals  or  articles.  Here, 
however,  the  prize  being  a  consolation  prize,  the  restriction  was 
more  imposed  on  exhibitors.  Hence,  if  either  with  the  bird  in 
question,  or  with  any  other  bird,  the  defender  had  taken  an  open 
show  ticket  he  could  not  compete  for  this  prize.  It  is  obvious  that 
if  an  exhibitor  had  acquired  a  valuable  bird,  no  matter  how  many 
prizes  it  might  have  won,  he  was  entitled  to  take  part  with  it  in 
this  competition;  but  then  it  was  expressly  provided  it  must  belong 
to  him,  and  in  this  way  there  was  a  restriction  to  some  extent 
imposed  as  regards  the  birds.  Now,  the  effect  of  the  above  restric- 
tions was  to  make  the  defender  ineligible  to  compete  with  any  bird, 
but  to  allow  the  pursuer  to  compete  with  this  or  any  bird,  provided 
it  belonged  to  him.  Neither  of  the  parties  satisfied  these  condi- 
tions, and  therefore  neither  could  have  legally  won  the  prize  with 
the  bird  in  question. 

There  was  a  good  deal  of  evidence  to  show  that,  at  some  com- 
petitions where  there  is  not  this  restriction,  A  may  borrow  B's 
birds  and  compete  with  them  for  his  own  sake,  or  he  may  lend  his 
name  to  B  so  as  to  let  him  compete  with  the  birds.  And  if  the 
object  of  the  show  is  simply  to  obtain  a  good  exhibition  of  birds, 
and  no  restriction  is  imposed  to  the  effect  that  the  bird  must  belong 
to  the  exhibitor,  then,  whether  it  is  satisfactory  or  not,  it  is  perhaps 
not  iUegal. 

Here,  however,  the  conditions  were  most  distinct;  and  it  seems 
to  me  open  to  regret  not  merely  that  competitors  should  be  found 
who  tried  to  win  the  prize  in  evasion  of  the  conditions  attached  to 
it,  but  actually  that  office-bearers  of  the  society  would  seem  not 
simply  to  have  countenanced  this  fraud  (for  it  is  nothing  else),  but 
aUo  to  have  taken  part  themselves  in  it.  The  defender's  agent 
unhesitatingly  characterised  the  whole  procedure  of  the  parties  as 
a  fraud,  and  I  am  afraid  that  in  law  there  is  no  other  term  which 
can  be  more  fitly  applied  to  it.  One  of  the  parties  who  gave 
evidence  in  the  case  admitted  that  on  one  occasion — a  week  before 
a  show — he  gave  another  party  a  cheque  for  a  large  amount  as  the 
Talue  of  certain  biitls,  and  at  the  same  moment  received  in  return 
a  cheque  by  that  party  for  the  same  amount,  and,  on  the  strength 
of  this  momentary  and  unreal  ownership  of  the  birds,  competed 
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LAlAUEgHimi. 

Woodrow  V. 
Jackson. 

March  23, 1886. 

Sheriff  LxBB. 


July  S.  188& 
Sheriff  CiAKK. 


No.  145. 

LAHAEKBHrU. 

Burna  v. 
Cannlnffham. 


June  9, 1886. 
Sheriff  Liis. 


with  them  the  following  w^eek.  Where  such  things  go  on,  one 
understands  better  the  chariness  of  courts  of  law  to  intervene  in 
any  form  in  regard  thereto. 

Now,  the  rule  of  law  in  regard  to  such  transactions  as  here 
occurred  is  expressed  in  the  two  maxims — melior  est  conditio  pom- 
dentis,  and  ex  turpi  cavsa  non  oritur  actio,  that  is,  that  a  court  of  law 
will  not  give  its  aid  at  the  instance  of  one  of  the  parties  to  enforce 
the  performance  of  the  agreement  made  in  this  transaction,  or  to 
undo  what  has  been  done.  Consequently,  though  the  defender  has 
no  moral  or  legal  right  to  the  prize,  the  pursuer,  having  none 
either,  is  not  entitled  to  ask  a  court  of  law  to  compel  it  to  be 
delivered  to  him. 

It  will,  of  course,  be  understood  that  I  am  not  dealing  with  the 
case  of  a  person  who  has  wrongfully  got  an  article,  and  su1)se- 
quently  entrusted  it  to  some  one  else.  In  such  circumstances  he, 
of  course,  could  get  the  article  back,  though  he  could  not  retain  it 
against  the  person  legally  entitled  to  receive  it,  as,  for  example, 
the  association  here.  But  that  is  not  the  case  before  me;  it  is  the 
case  of  two  accomplices  to  a  fraud,  and  I  cannot  give  any  aid  to 
adjust  fancied  rights  so  arising.  J.  M.  L 

The  case  was  appealed  to  the  Sheriff-Principal  (Clark), 

who,  of  this  date,  adhered. 

For  pnrsaer — Mr  H.  J.  Moncbieff  (Mokcbieff,  Barr,  Patsbsok  & 
Co.),  Glasgow.  For  defender— Mr.  W.  B.  Fattlds  (Faulds  &  GiBSOK), 
Glasgow. 


Thomas  Burns,  Pursuer;  Alexander  Cunningham, 

Defender, 

Process — Trade  Union, — A  Scotch  member  of  an  English 
trade  union,  whose  claim  for  sick  money  on  partial  dis- 
ablement had  been  refused,  brought  an  action  for 
payment  against  the  secretary  of  his  lodge.  Held  that 
the  action  was  wrongly  laid,  and  must  either  be  brought 
against  the  society  itself,  or  in  the  manner  provided  by 
the  rules. 

The  pursuer  of  this  action,  a  boilermaker  by  trade,  and 

a  member  of  the  United  Society  of  Boilermakers  and  Iron 

Shipbuilders,  sued   the  secretary  of  the  Govan  branch  of 

that  society  for  certain  sums  which  he  alleged  he  had  a 
right  to  claim  in  consequence  of  having  sustained  a  personal 
injury.  The  defender  objected  to  the  competency  of  the 
action,  and  the  Sheriff-Substitute  (Lees)  issued  the  fol- 
lowing Interlocutor  and  Note  sustaining  the  plea : — 

Glasgow,  9<A  June,  1885. — The  Sheriff-Substitute  having  con- 
sidered the  cause.  Dismisses  the  action,  and  Decerns :  Finds  the 
pursuer  liable  to  the  defender  in  his  expenses,  <fec.      J.  M.  Lees. 

Note, — The  pursuer  is,  and  for  22  years  has  been,  a  member 
of  the  Govan  branch  of  the  United  Society  of  Boilermakers  and 
Iron  Shipbuilders,  and  he  desires  to  obtain  payment  of  the  sum  of 
£100, — in  respect  of  the  disablement  of  his  arm, — in  terms,  as  he 
says,  of  the  rules  of  the  society.  These  rules  provide  that  on  a 
member  of  the  society  applying  for  such  benefit,  he  shall  forward 
to  the  Executive  CouncU,  through  his  branch,  certain  certificates 
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Cunningham. 
June  9, 1886. 
Sheriff  LucsL 


and  statements,  and  these  certificates  and  other  statements  are  to  Lasamshim. 

be  "circulated  throughout  the  society  for  the  members'  decision       B«nw». 

"by  vote."      He   complains  that  the  Executive   Council  have 

delayed  or  refused  his  application ;  and  as  he  is  ignorant  of  the 

names  of  the  Executive  Council,  or  of  the  committee  of  his  branch, 

and  as  the  secretary  of  his  branch  has  referred  him  for  informa- 

lion  to  the  General  Secretary  of  the  society,  and  the  General 

Secretary  has  declined  to  give  any,  he  has  brought  this  action 

against  the  secretary  of  his  branch  or  lodge,  in  order  to  have  his 

rights  determined  in  a  court  of  law. 

The  defences  bristle  with  pleajs  to  the  competency  of  the  action. 
The  defender  pleads  that  the  pursuer's  application  cannot  be 
disposed  of  by  a  court  of  law,  but  only  in  the  manner  provided  by 
their  rules.  These  rules,  it  is  urged,  are  in  restraint  of  trade,  and 
that  therefore  the  present  question  cannot  be  adjudicated  on  by  a 
court  of  law.  It  is  further  urged  that,  even  if  the  matter  were 
one  that  a  court  of  law  could  dispose  of,  it  cannot  be  disposed  of 
in  an  action  against  a  branch  secretary,  but  that  either  the 
General  Secretary,  as  provided  by  the  rules,  or  the  trustees  of  the 
society,  as  provided  by  the  statute  of  1871,  are  the  parties  against 
whom  the  action  is  to  be  laid ;  and,  as  both  the  General  Secretary 
and  the  trustees  reside  in  England,  that  the  pursuer,  if  his  action 
be  otherwise  competent,  can  only  obtain  redress  in  an  English 
court  of  law. 

It  seems  to  me  it  might  be  well  if  Scotch  workmen,  before 
joining  societies  whose  funds  are  so  difl&cult  to  be  got  at,  would 
consider  the  expediency  of  so  doing.  There  is  only  too  much 
reason  to  think  that  all  the  above-mentioned  pleas  of  the  defender 
are  sound ;  but,  if  the  society  has  not  been  properly  brought  into 
coiut,  that  is  the  only  plea  that  need  be  disposed  of.  I  think  it 
is  plain  that  the  plea  to  the  instance  must  be  sustained.  The 
pursuer  wants  to  get  at  the  funds  of  the  society,  and  not  the 
funds  of  his  lodge.  These  latter  might  be  insufficient  for  his 
purpose,  and  neither  under  the  rules  nor  in  any  other  way  that  I 
see,  can  any  single  lodge  have  a  right  to  determine  how  the  funds 
which  belong  in  common  to  all  the  lodges  shall  be  dealt  with. 
The  pursuer  does  not  complain  of  anytlung  his  lodge  has  done, 
but  of  what  the  Executive  Council  have  done,  or  refused  to  do; 
that  is,  the  Executive  Council  are,  according  to  him,  the  parties 
in  fault.  But  if  so,  his  complaint  must  be  directed  against  them, 
and  not  against  the  unoffending  lodge  to  which  he  belongs.  It  is 
thus  plain  that,  even  if  the  secretary  of  his  lodge  could  be  held  to 
be  the  representative  of  that  lodge,  the  lodge  is  not  the  proper 
defender.  The  society,  either  in  itself  or  as  represented  by  the  Ex- 
ecutive Council,  is  tKe  party  against  whom  the  complaint  must  be 
brought.  And  it  is  to  be  noticed  that  under  rule  4,  sec.  iv.,  the  General 
Secretary  is  authorised  to  bring  or  defend  any  action,  <fec.,  and  the 
pursuer  is  aware  who  the  General  Secretary  is.  That  being  so, 
this  action  must  be  dismissed  as  wrongly  laid.  An  action  rightly 
laid  will  require  the  pursuer  to  bring  his  action  in  the  appropriate 
English  Court.  Whether,  if  he  do  so,  he  will  succeed  in  making 
anything  of  it,  it  is  inexpedient  to  offer  any  opinion ;  but  I  may 
suggest  to  him  that  it  is  not  a  course  to  be  adopted  without 
careful  consideration  of  the  chances  of  its  doing  him  any  good. 

J.  M.  L. 

For  pursuer— Mr.  Jambs  Stewabt,  Glasgow.  For  defender— Mr.  Wabk 
(J.  M.  3c  J.  H,  RoBBBTSON),  Glasgow. 
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No.  146. 

Lahaekshibi. 

Goodwin,  tc,  V, 
Walkinshnw 
Oil  Company. 


April  86. 1886. 
Sheriff  SP19S. 


Mrs  Margaret  Tofts  or  Goodwin  and  Others,  Piirsxierrs ; 
The  Walkinshaw  Oil  Company  (Limited),  Defenders. 

Reparation — Employers*  Liability  Act — Fiery  Mine — Negled 
of  proper  precautions, — Where  the  lessees  of  a  fien^  mine 
had  neglected  to  take  proper  precautions  for  the  main- 
tenance of  the  ventilation  and  to  see  that  only  safety 
lamps  were  used,  held  that  they  were  liable  in  compensa- 
tion to  miners  injured  by  an  explosion,  even  though  the 
latter  might  have  been  to  some  extent  to  blame. 

The  circumstances  in  which  these  actions  for  damages 

were  raised  are  fully  detailed  in  the  Interlocutor  and  Note 

of  the  Sheriff-Substitute  (Spens): — 

Glasgow,  25^A  Aprils  1885. — Having  of  new  heard  parties' pro 
curators :  Finds  that  the  deceased  Isaac  Goodwin,  and  the  pursuers, 
Hugh  O'Donnell,  Archd.  O'Donnell,  and  John  M'Girr,   were,  on 
29th  August,  1884,  in  the  employment  of  the  defenders  as  miners, 
and  were  working  in  the  pit  known  as  No.  2  Douglas  Pit :  Finds 
on  the  said  day  a  fall  having  taken  place  in  the  roof  immediately 
above  a  door  which  was  placed  in  the  air-course  in  connection  with 
the  ventilation  of  the  pit,  and  said  door  having  been  opened  by 
the  witness  McAllister  just  before  said  fall,  the  door  was  jaumied 
in  such  a  way  as  to  remain  open :  Finds  that  in  the  knowledge 
that  the  said  trap-door,  being  kept  open,  would  necessarily  inter- 
fere with  the  ventilation,  the  deceased  and  the  pursuers  above 
named  came  away  from  their  working  places  into  the  main  road, 
being  on  the  side  of  the  trap-door  nearest  the  pit  bottom  :  Finds 
that  the  opening  and  remaining  open  of  this  trap-door  impeded 
the  ventilation  and  directed  the  air  in  the  manner  set  forth  in 
plan   No.  2  of  No.  12  of  process  :  Finds  the  working  places  of 
the  deceased  and  the  pursuers  above  named  are  shown  by  the 
letters  A,  B,  and  C  on  plan  No.  1  of  No.  12  of  process:  Finds 
that,  in  consequence  of  the  ventilation  being  thus  interfered  with, 
the  said  working  places  became  charged  with  inflammable  gas, 
there  being  in  said  pit  a  certain  number  of  blowers  or  feeders 
which  gave  off  inflammable  gas  :  Finds  that  the  witness  McDonald 
proceeded  to  the  said  trap-door  and  endeavoured  to  remove  the 
obstruction  which  prevented  its  closing :   Finds  that  about  two 
o'clock  he  succeeded  in  doing  this  :  Finds  it  is  not  proved,  under 
reference  to  note,  that  he  had  any  proper  authority  to  interfere 
with  the  ventilation  in  any  way:  Finds  that  the  result  of  the 
closing  of  the  trap-door  was  again  to  send  a  current  of  air  roimd 
the  working  faces,  as  shown  in  plan  No.  1  of  said  No.  12,  in  the 
way  indicated  by  the  arrows  therein  drawn :  Finds  the  deceased 
Isaac  Goodwin  and  the  other  pursuers  were  at  this  time  sitting 
at  or  about  the  place  marked  on  plan  No.  1  as  'plates':  Finds 
that  the  air  flowing  round  the  said  working  places  drove  the 
inflammable  gas  before  it  until  said  inflammable  gas  came   in 
contact  at  or  about  said  plates  with  naked  lamps,  or  a  lighted 
match  of  one  or  other  of  the  miners  who  were  sitting  at  or  near 
the  said  '  plates,'  inclusive  of  the  deceased  and  the  above-named 
pursuers :  Finds  the  result  was  an  explosion  of  gas  by  which  the 
deceased   Isaac  Goodwin  was  so  seriously  injured  that  he  died 
from  the  eflects  thereof  about  a  fortnight  thereafter  :  Finds  that 
the  pursuer  Hugh  O'Donnell  has  been  so  seriously  injured  as  to 
be  permanently  unfit  for  any  occupation  requiring  the  strength  of 
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an  able-bodied  man,  and  that  he  thus  ia  utterly  incapacitated  i*a»a^hi»i. 
from  pursumg  his  occupation  of  a  miner:  Finds  the  other  pursuers,  °^^tS;jJJ;; *• 
Archibald  McDonald   and  John   M*Girr,  were   also   injured,   but    Oiic^pauj. 
their  injuries  were  much  slighter  than  those  sustained  by  Isaac    April  as.  1886. 
Goodwin  and  Hugh  O'Donnell :  Finds,  under  reference  to   note,    sheriff  spkhs. 
that  no  culpa  is  proved  against  the  defenders  or  any  person  for 
whom  they  are  responsible  :  Sustains  accordingly  the  defences  and 
assoilzies  the  defenders,  but  finds  no  expenses  due,  and  decerns. 

Walter  C.  Spkns. 

Note, — This  is  a  melancholy  case.     One  man  in  the  prime  of 
life  has  died  through  the  effects  of  the  accident  which  has  formed 
the  subject  of  inquiry,  leaving  a  wife  and  seven  children,  three 
of  whom  are  under  14;  and  Hugh  O'Donnell  has  been  so  seriously 
injured  that  the  medical  evidence  goes  to  show  that  he  will  never 
again  be  able  to  do  more  than  the  very  lightest  description  of 
work ;  and  here  I  may  say  that,  had  I  held  liability  established 
under  the  Employers'  Liability  Act,  I  would  have  awarded  to  the 
representatives  of  Goodwin  and  to  Hugh  O'Donnell  the  largest 
amount  permissible  imder  the  Act.     Now,  I  may  at  once  say  that 
there  does  not  seem  to  me  on  the  proof  to  be  any  evidence  what- 
ever to  establish  that  the  system  of  ventilation  in  the  pit  was  in 
any  way  defective.     On  the  contrary,  shortly  before  the  accident, 
fans  had  been  put  in,  and  a  trap-door,  through  which  indirectly 
the  accident  happened,  had  been  erected  with  the  object,  and  I 
believe  the  effect,  of  improving  the  ventilation.     At  the  time  of 
the  accident,  so  far  as  the  system  of  the  ventilation  is  concerned, 
it  is,  I  think,  impossible  to  hold  that  there  was  anything  wrong. 
It  might  be  matter  for  argument  that  it  should  be  made  compul- 
sory on  mine-ox^iiers  in  pits  where  there  are  blowers  or  feeders 
giving  off  gas  to  any  extent  not  to  allow  any  lamps  to  be  used 
except  safety  lamps,  but  that  is  not  the  present  state  of  practice 
at  all  events,  and  the  action  is  not  founded  on  any  allegation  that 
the  masters  were  culpable  at  common  law  in  permitting  the  use 
of  naked  lamps;  and  probably  if  there  had  been  such  a  ground  of 
action  averred,  it  would  have  been  sufficiently  met  by  the  plea 
that  it  was  a  risk  in  the  knowledge  of  the  miners  incident  to  their 
employment.     The  ground  of  action  is  that  which  is  set  forth  in 
the   6th  article  of   the  condescendence.     It  is  there  averred — 
"  The  accident  which  resulted   in   the   death  of  the   said  Isaac 
"  Goodwin  (and  injury  to  the  pursuers  Hugh  O'Donnell,  Archibald 
"  O'Donnell,  and  M*C4irr)  was  caused  through  fault  or  negligence 
"  of  the  defenders  or  of  the  underground  manager,  Gibb,  and  of 
"  their  oversman,  Joseph  Russell,  and  of  their  fireman,   James 
"  Ward,  for  each  of  whom  they  are  responsible,  in  having  defec- 
"  tive  arrangement  for  the  adequate  ventilation  of  the  mine,  and 
"  neglecting  their  duty  in  not  providing  such  adequate  ventilation." 
Now,  the  statement  above  quoted  is,  as  I  read  it,  an  attack  on  the 
system  of  ventilation.     It  seems  to  me  somewhat  doubtful,  if 
what  took  place  could  be  construed  as  an  isolated  fault  on  the 
part  of  one  or  other  of   the    men    named,    that  would   enable 
me  to  decide  in  favour  of  the  pursuers.     Whether,  however,  this 
be  so  or  not,  I  have  come  to  the  conclusion  that  no  fault  can  be 
held  to  be  established  against  any  of  those  named,  at  least  in 
such  a  way  as  to  infer  liability  on  the  part  of  defenders.     I  don't 
think  there  can  be  any  doubt  as  to  the  proximate  cause  of  the 
accident;  and  on  the  assumption  that  the  system  of  ventilation 
was  a  proper  one,  which  I  think  is  the  case  so  far  as  Gibb  is 
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concerned,  it  does  not  seem  open  to  argument  that  culpa  has 

been   proved   as   against  him.     With   reference  to   Russell  and 

Ward,   I  will,  before  dealing  with  them,  describe  how,  in  my 

opinion,  the  accident  happened.     The  trap-door  in  question  had, 

I  think,  been  up  for  two  days  on  the  day  the  accident  took  place. 

It  had  been  put  up  by  Russell  and  Ward,  in  order  more  effectually 

to  direct  the  air-current  round  the  working  faces  where  Goodwin 

and  others  were  working.     It  seems  to  have  been  thought  possible, 

or  rather  probable,  that  a  "  lipe  "  would  take  place  in  the  vicinity, 

but  there  was  not,  I  think,  any  reason  to  suppose  that  if  this  did 

happen  there  would  be  any  serious  or  dangerous  interruption  to  the 

ventilation.    Now,  in  the  evidence  of  McAllister,  p.  79,  he  states — 

It  would  be  between  twelve  aud  one  o'clock  in  the  day  when  the  difficulty 
occurred  in  the  roof.  The  door  had  been  workineall  right  up  to  that  time. 
The  roof  was  bad,  and  parting  away  a  little.  That  was  the  first  thing  I 
saw.  When  that  occurred  McDonald  took  down  a  portion  of  the  Md 
piece.  We  did  not  then  go  on  working  as  before.  We  were  going  in 
after  he  took  down  the  piece  to  blow  out  the  piece  of  coal  which  we  were 
anxious  to  get  out.  After  McDonald  took  down  the  portion  of  the  roof  he 
went  to  the  bottom  for  powder,  and  then  he  came  hack.  When  he  came 
back  to  blow  out  the  piece  of  coal  we  did  not  fire  a  shot.  We  did  not  get 
it  fired.  As  we  were  passine  through  the  door  the  bad  fall  took  place. 
That  was  after  one  o'clock.  When  tiie  fall  came  down  I  half-open^  the 
door  or  thereabouts.  Goodwin  and  the  rest  were  out  before  the  door 
was  opened  at  all.  I  could  not  say  how  long  before.  When  I  came  up  I 
found  Goodwin  and  the  rest  sitting  at  the  head  of  the  brae,  at  the  plates. 
McDonald  and  I  worked  inside  t£e  door.  We  were  the  only  two  men 
working  at  that  particular  spot.  When  I  came  forward  with  my  hutch 
McDonald,  who  was  inside,  cried  me  in  to  see  the  bad  piece  of  stone  in  the 
roof.  I  was  half  through  the  door  when  the  roof  came  down.  McDonald 
fell  on  the  top  of  me.  I  was  not  pushing  through  my  hutch  at  the  time. 
I  was  going  tnrough  with  the  powaer  to  him. 

I  have  thought  it  desirable  to  give  this  lengthy  quotation  from 
McAllister's  evidence,  because  I  believe  it  correctly  sets  forth  the 
true  state  of  matters  immediately  before  the  accident  took  place, 
and  shows  what  led  to  the  accident.  McAllister,  it  may  be 
explained,  was  a  drawer  at  the  time  of  the  accident;  he  was 
drawing  to  Alexander  McDonald.  Now,  McDonald's  evidence  is 
of  importance.     He  was  a  miner.     He  says,  at  p.  118 — 

I  do  not  remember  sayins  to  Hugh  O'Donnell  on  the  Thursday  momine, 
or  shortly  before  the  accioent,  that  I  had  told  the  fireman,  James  Ward, 
that  the  door  was  not  very  safe,  and  that  he  told  me  to  sort  it  myself.  I 
did  not  tell  him  anything  concerning  it  at  all  until  the  morning  of  the 
explosion,  when  I  said  that  it  was  beginning  to  take  a  crush,  and  that  in 
all  likelihood  the  door  would  be  getting  jammed.  I  said  that  to  James 
Ward,  the  fireman,  and  he  said  that  I  would  have  more  time  to  repair  it 
myself ;  he  had  not  time  at  present.  The  door  was  not  jammed  at  that 
time.  I  gave  him  warning  that  that  would  likely  occur.  We  were  all 
beginning  to  think  that  she  would  be  beginning  to  take  her  first  break. 
.  .  .  He  said  that  if  she  (the  door)  would  oe  jammed,  I  had  most 
time  and  could  repair  it.  She  never  showed  a  **lipe"  till  breakfast 
on  the  day  of  the  explosion,  between  nine  and  ten  o'clock.  After  break- 
fast hoiir  I  told  the  men  that  she  was  takins  her  break,  and  after  the 
break  I  went  to  go  through  the  door,  when  she  was  causht.  We  pared 
close  to  the  opening,  but  she  jammed  again  in  the  second  puhce,  and  also  in 
the  third  place.  I  relieved  her  there  again.  I  took  out  rather  more  than 
the  size  of  a  penny  piece  off  the  door  to  make  her  work. 

Then  McDonald  says  that  he  made  no  arrangements  with  the 
manager,  or  any  one  else,  to  take  charge  of  the  door  and  keep  it 
in  repair. 

When  Ward  told  me  I  had  most  time  to  repair  it,  he  would  probably 
have  had  to  go  to  some  other  part  of  the  pit.  I  did  not  understand  from 
what  Ward  said  that  I  was  to  look  after  the  door.  At  the  time  of  the 
accident  I  was  not  working  at  my  usual  place,    I  was  working  at  the  fail 


SHERIFF  COURT  REPORTS. 


323 


oil  ComiNiny. 
April  25. 1S85. 
Sheriff  Spkks. 


that  came  away  over  the  door.  The  first  of  the  fall  took  place  about  an  Lasakbhim. 
hour  before  the  explosion,  which  was  about  two  o'clock.  I  had  no  watch,  Goodwin.  Itc,  v, 
but  judged  from  the  time  we  came  up  tlie  pit.  I  cried  to  Isaac  Goodwin  (^^coiniSiny. 
that  my  roof  was  falling.  He  was  in  the  place  above  that.  That  was 
where  the  first  of  the  air  came  in,  and  by  closing  that  road  it  would  take 
the  communication  of  air  off  all  the  places.  The  men  all  ran  out  of  their 
places  to  a  place  of  safety.  .  .  .  Where  they  were  sitting  would  be 
safe  if  the  door  was  open,  for  the  air  would  come  back. 

McDonald  goes  on  to  say  that  he  went  to  look  for  the  oversman, 
and  says  he  sent  word  by  somebody  in  the  pit  that  his  roof  was 
falling ;  that  he  then  went  back  with  powder  with  the  intention 
of  blasting,  so  as  to  prevent  the  jam  that  seemed  likely  to  take 
place,  and  that  he  had  actually  bored  a  hole  when  down  came  a 
stone  which  jammed  the  door  open.     He  says — 

I  went  in  and  commenced  to  bore  a  hole,  and  told  my  neighbour  to  bring 
the  powder  to  fire  the  hole.  In  the  act  of  going  in  the  stone  came  over 
the  top  of  the  door,  and  he  (i.e.  McAllister)  was  half-way  in  when  it 
jammed  both  the  door  and  him.  Neil  McAllister  was  my  neighbour.  He 
was  not  injured  slightlv  ;  he  was  jammed.  It  was  only  with  a  crawl  he 
could  eet  out.  That  left  the  door  in  a  half -opened  condition.  ...  I 
asked  McAllister  to  fill  a  hutch  or  two  of  the  refuse  that  had  fallen  from 
the  roof  and  to  take  it  out.     He  took  me  out. 

Then  appears  a  query  in  the  proof,  which  is  apparently  wrong ; 
that  is — "And  you  also  told  the  fireman  to  tell  him  to  come?" 
That  I  take  should  be — "You  told  him  to  teU  the  fireman  to 
"  come."     The  answer  is  in  the  affirmative. 

I  continued  working  at  the  breaking  of  the  stone  and  filling  it.  William 
Goodwin  took  two  hutches  and  McAllister  one.  The  explosion  took  place 
by  the  door  being  re-shut.  The  door  shut  of  itself.  It  was  a  self -shutting 
door.  When  I  went  through  the  door  it  would  shut  of  itself  after  me. 
The  gas  had  accumulated  during  the  time  the  door  was  lying  open.  I  had 
returned  the  safety  lamp.  It  was  only  to  bring  me  round.  I  would  not 
go  without  one  for  fear  of  any  danger  occurring.  It  was  after  the  fall  had 
come  across  the  door  that  I  asked  for  a  safety  lamp. 

How  the  explosion  came  about  is,  I  think,  very  clearly  shewn 
by  the  two  little  plans  on  No.  12  of  process.  The  arrows  on 
plan  No.  1  show  the  direction  of  the  air  driven  by  the  fans. 
The  place  marked  "trap-door"  is  the  door  referred  to  in  the 
evidence  from  which  I  have  just  been  quoting.  A,  B,  and  C  were 
the  working  faces  where  Goodwin  and  the  others  were  employed 
at  the  time  of  the  break-down  of  the  trap-door.  These  working 
faces  were  safe,  so  far  as  can  be  gathered  from  the  evidence,  so 
long  as  the  current  of  air  flowed  freely  round  in  the  manner 
indicated  in  plan  No.  1.  But  when  the  "trap-door"  became 
jammed  open,  the  result  of  this  was  to  direct  the  current  of  air  in 
the  manner  set  forth  by  the  arrows  in  plan  No.  2.  The  men  had 
meanwhile  retired  to  at  or  about  the  place  marked  "plates," 
where  they  were  safe  as  long  as  the  door  remained  open.  But  in 
consequence  of  McDonald's  working  at  the  fall  which  had  taken 
place  (so  far  as  I  can  gather,  his  main — if  not  his  sole — ^reason 
being  to  get  the  door  shut  again),  when  the  door  actually  shut, 
the  current  of  air  was  again  directed  round  the  working  faces  in 
the  manner  shown  in  plan  No.  1 ;  but  meanwhile,  in  consequence 
of  certain  blowers  or  feeders  in  the  pit,  gas  had  in  the  meantime 
accumulated  all  round  the  working  faces  A,  B,  and  C.  The 
current  of  air  drove  this  gas  round  in  the  direction  C,  A,  B  until 
at  or  about  the  place  marked  "plates"  on  plan  No.  1,  it  came  in 
contact  with  a  lighted  match  of  Goodwin's,  or  with  the  naked 
lamps  of  some  of  the  men,  and  then  the  explosion  took  place 
which  resulted  so  disastrously. 
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Lakakksbiri.  With  regard  to  Riisseirs  conduct,  I  have  come  to  the  con- 
^wikinihaw*  clusion  that  there  is  nothing  which  can  be  held  to  amount  to 
Oil  compwiy.  fault  on  his  part.  I  have  already  said  that  the  trap-door  was  put 
Apriijo,  1886.  up  with  the  object  of  improving  the  ventilation-  Before  this  was 
Sheriff  spbkb.  done  there  was  a  screen  which  apparently  was  not  quite  so  effec- 
tive as  was  wished,  and  Russell  teUs  us  that  the  trap-door  was 
put  on  by  him  and  Ward  on  the  Tuesday  previous  to  the  explosion. 
Russell,  the  oversman,  in  doing  this  acted  under  the  express 
instructions  of  Gibb,  the  manager.  So  far  as  I  can  judge,  there 
was  nothing  defective  in  the  trap-door  in  question.  I  may  pass, 
therefore,  I  think,  to  the  question  of  whether  there  was  any  fault 
on  Russell's  part  on  the  day  of  the  accident.  Now,  I  have  no 
doubt  of  the  truth  of  his  narrative.  It  is  confirmed  bv  the 
evidence  of  other  witnesses.  He  knew  nothing  about  anything 
being  wrong  at  all  until  about  a  quarter  to  two,  when  he  was 
told  by  Ward,  the  fireman,  that  there  had  been  a  fall  from  the  roof 
at  the  trap-door  in  question,  intimation  to  that  effect  having  been 
sent  through  the  bottomer  in  consequence,  I  think,  of  McAllister's 
information.  He  states  that  he  at  once  proceeded  to  the  bottom 
from  the  west  side  of  the  pit,  where  he  was  engaged,  with  the 
intention  of  going  to  the  trap-door  in  question.  Then  he  goes  on 
to  say — 

When  I  got  past  the  bottom  I  met  Neil  McAllister,  who  was  one  of  the 
men  working  inside  the  door.  He  was  about  20  fathoms  from  the  bottom. 
.  .  .  When  I  met  McAllister  I  asked  him  what  was  wrons,  and  he  said 
he  had  had  a  break-down  taking  place  at  the  check  door,  which  broke  it 
down.  I  asked  him  what  was  required,  and  if  the  men  were  outside  or 
Inside.  He  said  outside.  He  said  ' '  Tliere  is  stuff  wanted,  and  some  brattidne 
**  to  pack  the  door  up."  I  said,  **  Keep  the  men  outside,  and  I  will  be  hack 
c'  with  the  bratticing  and  the  necessary  material  for  repairing."  There 
was  abundance  of  material  at  the  pit  head.  I  went  up  at  once.  I  sent 
down  material  first.  I  came  down  immediately  afterwards.  When  I  was 
about  ten  fathoms  from  the  bottom  I  heard  the  explosion.  I  at  once  went 
forward  and  met  the  injured  men  walking  out. 

Now,  no  doubt  it  may  be  matter  of  regret  that  Russell  did  not 
at  once  proceed  to  the  pit  bottom.  If  he  had  gone,  it  is,  I  think, 
very  probable  that  he  would  have  seen  the  danger  there  was  in 
permitting  the  trap-door  to  be  shut  as  long  as  there  were  naked 
lamps  about ;  and  if  he  had  seen  this,  I  have  no  doubt  he  would 
have  ordered  the  men  to  the  pit  bottom  until  the  restored  ventila- 
tion had  acted  for  such  time  as  thoroughly  to  dispel  all  risk  of  an 
explosion.  But  it  is  to  be  observed  that  he  made  inquiries  as  to 
the  men  being  in  safety,  and  there  is  no  reason  whatever  to  suppose 
that  he  knew  that  McDonald,  or  any  one  else,  would  do  something 
which  might  affect  the  ventilation.  In  point  of  fact,  his  going  up 
the  pit  was  in  order  at  once  to  get  material  so  that  what  was 
wrong  might  be  put  right  under  his  own  direction  and  superin- 
tendence. I  think,  in  the  circumstances,  it  is  impossible  to  blame 
Russell.  As  to  Ward,  the  fireman,  I  am  not  prepared  to  hold 
that  there  was  fault  on  his  part.  In  the  first  place,  it  may, 
however,  be  pointed  out  that  the  question  of  whether  a  fireman  is 
one  for  whom  the  employers  are  responsible  under  the  provisions 
of  the  Employers'  Liability  Act  is  itself  a  very  doubtful  question. 
I  have  been  favoured  with  interlocutors  by  Sheriff  Bimie  and 
Sheriff  Clark  in  the  recent  case  of  Paterson  v.  Hamiltcn, 
M^Culloch  dc  Co,y  where  Sheriff  Bimie  held  that  a  fireman  was  a 
coUaborateur  merely,  and  did  not  come  under  the  enumeration  of 
persons  for  whom  the  employers  were  responsible.  Sheriff  Clark 
reversed  him,  holding  that  a  fireman  was  a  person  entrusted  with 
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superintendence  in   the  sense  of  the  Act.     I  would,  of   course,   i^»^»"hi>i. 
have  considered  myself  bound  by  this  decision  had  it  not  been  ^*^^J5;S[^^*' 
for  the    recent   important  case   of   Wingate  v.    Monkland  Iron   ou  Compmy. 
Company^    12     R.    91,    8th    Nov.,     1884,    where    the    Second    Aprua^isas. 
Division  unanimously  held   that   the   apprentice   of    a    mining   sheriff  snirs. 
engineer  who  had  gone  down  a  certain  pit  for  the  purpose  of 
making  plans  of  the  workings  was   precluded  from  recovering 
damages  on  the  ground  that  the  risk  was  one  incident  to  the 
employment,  the  cause  of  the  accident  being  admittedly  the  fault 
of  a  fireman.     Now,  it  is  quite  open  to  argument  that  that  case 
does  not  rule,  because  it  might  be   said   that  the  Employers' 
liabihty  Act  was  wholly  inapplicable  to  the  case  of  any  person 
between  whom  and  those  against  whom  the  action  was  brought 
the  relation  of  master  and  servant  did  not  subsist,  and  that, 
therefore,  while  the  plea  of  risk  incident  to  the  employment  cut 
out  any  claim   at  common  law,   so  also  no   claim  under  the 
Employers'  Liability  Act  could  lie  at  the  instance  of  one  who  was 
not  in  the  position  of  a  servant.    That  may  be  true,  but  at  the  same 
time  it  seems  to  me  hanlly  possible  that  the  distinction  should 
not  have  been  carefully  drawn  by  the  judges  in  the  case  unless  it 
had  been  assumed  that  employers  were  not  responsible  under  the 
Employers'  Liability  Act  for  the  acts  or  omissions  of  a  fireman. 
My  own  view  is  that,  under  the  Employers'  Liability  Act,  masters 
are  not  responsible  for  firemen  on  the  ground  that  they  are 
persons  with   superintendence   entrusted  to  them.     It  may  be, 
however,  that  where   personal  injury  is  caused  to  a  workman 
"  by  reason  of  any  defect  in  the  condition  of  the  ways,  works, 
"  machinery,  or  plant "  of  the  employer,  and  this  defect  has  not 
been  discovered   or  remedied   owing  to   the  negligence   of  the 
fireman,  the   employers,  under  sub-section  1   of  section  1    and 
Bub-section  2  of  section  2,  may  be  responsible.     If  this,  however, 
be  a  correct  view  of  the  law,  then,  having  regard  to  the  way  in 
which  the  explosion  occurred,  I  do  not  think  Ward  can  be  held 
responsible  in  any  way  for  the  accident.     The  only  argument 
with  reference  to  faidt  must,  I  think,  be  as  follows  : — Ward,  it  is 
said,  delegated  a  certain  duty  to  McDonald.     This  led  McDonald 
to  interfere  with  the  ventilation  in  a  way  which  should  not  have 
been  permitted,  with  the  result  of  bringing  about  the  explosion. 
Now,  in  the  first  place,  it  was  pointed  out  by  Mr.  Wark  that 
under  the  special  rules  of  the  pit  the  duty  of  looking  after  such 
trap-doors  as  the  one  in  question  was  not  the  duty  of  the  fireman 
but  was  the  duty  of  the  roadsman.     With  regard  to  that  point, 
however,  it  seems  to  me  that  Ward  himself,  as  well  as  all  the 
other  witnesses  whose  evidence  bore  directly  or  indirectly  on  the 
point,  assumed  it  w^as  the  duty  of  Ward ;  and  this  being  the  state 
of  matters,  I  am  not  prepared  to  hold  that  Ward  was  acting 
outwith  the  scope  of  his  authority  in  anything  connected  with  the 
door.      Practically,  the  whole  evidence  as  to  what  took   place 
between  M'Donald  and  Ward  as  to  the  door  rests  with  the  two 
men  themselves,  and  I  may  say,  except  where  corroborated  by 
other  evidence,  I  am  hardly  prepared  to  accept  M'Donald's  state- 
ment, for  I  am  convinced  that  his  evidence  is  not  in  accordance 
with  fact  when  he  swears,  p.  143 — 

The  last  time  I  told  the  men  to  leave  was  when  I  was  putting  to  the 
lintel  of  the  door,  when  I  begged  of  them  for  God's  sake  to  leave. 

That    is    contradicted    by    those    of    the    pursuers-  who    were 
examined,  and  if  true  it  really  amounts  to  this,  that  knowing 
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LAirAMWHias.  that  an  explosion  would  occur  if  the  door  waa  shut,  he  either 
^iS^S"'  ?*•'  *■  deliberately  shut  it  or  allowed  it  to  be  shut.     For  his  own  sake  I 

Walkinshaw       ,  lY-  -i  •       i>        •!»  -i  i  i-i.i 

Oil  companj.  do  not  bclieve  this,  for  if  true  he  ought  to  be  indicted  on  a 
criminal  charge.  Ward's  statement  simply  amounts  to  this, — 
that  believing  that  a  "  lipe  "  would  probably  take  place,  and  that 
this  might  have  the  effect  of  jamming  the  door,  he  told  McDonald 
that  he  might  relieve  it  if  it  did  take  place.  It  was  not,  however, 
in  the  contemplation  of  either  party  that  a  fall  from  the  roof 
wotdd  take  place  at  the  door,  or  that  the  door  would  be  jammed 
open,  or  that  the  ventilation  would  seriously  be  affected ;  and  it 
cannot,  I  think,  be  said  in  these  circumstances  that  there  was 
any  delegation  on  Ward's  part  to  McDonald  to  do  anything  which 
would  interfere  with  the  ventilation.  It  is  not  necessarv  to 
discuss  whether  employers  would  be  liable  for  the  fault  of  a 
delegate  of  a  fellow-workman  on  the  ground  that  it  was  the  fault 
of  the  person  who  delegated.  Fault,  if  fault  there  was  on  Ward's 
part,  appears  to  me  to  be  too  remote  to  be  taken  cognisance  of  by  a 
court  of  law,  even  on  the  assimiption  that  for  a  fireman  in  certain 
particulars  under  the  sub-sections  referred  to  supra,  the  employers 
are  liable.  I  have,  therefore,  come  to  the  conclusion  that  the 
defenders  must  be  assoilzied.  I  do  not  award  expenses,  because  1 
am  satisfied  the  defenders  would  not  ask  them,  although  the 
question  was  not  formally  put  by  me.  W.  C.  S. 

The  cases  were  appealed  to  the  SherifF-Principal  (Clark), 
who  issued  the  following  judgment,  reversing  that  of  the 
Sheriff-Substitute : — 
Jui7  23.i886.  Glasgow,  July  23,  1885. — Having  heard  parties'  procurators, 
Sheriff  cla&k.  and  considered  the  evidence  and  conjoined  actions,  for  the  reasons 
assigned  in  the  subjoined  note  :  Finds  that  the  workings  in  that 
part  of  the  pit  in  question  where  the  explosion  occurred  fell  under 
the  description  of  workings  contemplated  by  the  51st  section  of 
The  Mines  Eegulation  Act,  1872,  in  so  far  as  they  were  places 
where  there  was  likely  to  be  an  accumulation  of  explosive  gas,  and 
that  it  was  the  duty  of  the  defenders,  in  terms  of  the  statutory 
provisions,  to  have  taken  measures  to  effectually  ventilate  the 
same ;  and  furthermore,  and  in'  especial,  to  have  the  minere 
furnished  with  Davy-  or  safety-lamps  duly  locked,  and  to  have  a 
person  specially  provided  to  see  that  these  provisions  were  carried 
out,  and  to  allow  no  other  than  such  lamps  to  be  used, — all  in 
terms  of  sub-section  7  :  Finds  that  the  defenders  failed  to  comply 
with  these  provisions  :  Finds  that  on  the  occasion  in  question  the 
explosion  took  place  by  and  through  the  fault  of  the  defenders  in 
the  foresaid  respects  :  Finds  that  in  consequence  thereof,  the 
deceased  Isaac  Goodwin  was  killed,  and  the  pursuers,  Hugh 
O'Donnell,  John  M*Girr,  and  Archibald  O'Donnell  were  injured : 
Therefore  recalls  the  interlocutor  appealed  against;  and,  in  the 
action  at  the  instance  of  Margaret  Tofts  or  Goodwin  and  others, 
decerns  against  the  defenders  in  pursuers'  favour  for  the  sum  of 
£175  10s.  sterling ;  in  the  action  at  the  instance  of  Hugh 
O'Donnell  decerns  against  the  defenders  in  pursuer's  favoiu:  for 
the  sum  of  £175 ;  in  the  action  at  the  instance  of  Archibald 
O'Donnell  decerns  against  the  defenders  in  pursuer's  favour  for 
the  sum  of  £4:0  sterling;  and  in  the  action  at  the  instance  of  John 
M*Girr  decerns  against  the  defenders  in  pursuer's  favour  for  the 
sum  of  £20  sterling :  Finds  the  defenders  liable  in  the  whole 
expenses  of  the  conjoined  actions,  including  those  of  the  appeal : 
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Directs  the  auditor  to  allow  a  debate  fee  of  £5  sterling  in  respect  u»AM8Himi. 
of  the  appeal,  &c.  F.  W.  Clark.      ^^5*£'g£^^*- 

Ifote. — This  case  was  argued  on  appeal  at  great  length  and  with    ^"  company, 
great  ability  on  both  sides.    After  giving  it  my  best  consideration,    JQiy  auaas. 
I  have  come  to  be  of  opinion  that  the  interlocutor  of  the  Sheriff-  sheriff  claak. 
Substitute  must  be  recalled,  and  the  defenders  found  liable  in 
damages.     I  shall  now  endeavour  to  explain  the  grounds  on  which 
I  have  arrived  at  this  conclusion.     An  explosion  of  inflammable 
gas  took  place  in  this  pit  on  the  occasion  libelled,  and  Goodwin 
was  killed,  and  his  fellows,  who  now  sue  for  reparation,  were  all 
more  or  less  injured.     The  pit  was  not  duly  ventilated,  and  the 
inflammable  gas  was  ignited  by  the  presence  of  naked  lamps. 
Goodwin  and   his  fellows  were  all  in   the   employment  of   the 
defenders.      These  facts  do  not  seem  to  admit  of  doubt.      The 
question  to  be  decided  is, — Have  the  defenders  incurred  liability  ? 

In  dealing  with  that  question,  the  first  inquiry  seems 
to  be,  —  Did  the  workings  come  under  the  category  of  places 
described  in  the  Act  of  1872  as  dangerous  from  the  likelihood 
of  explosive  gas  accumulating  therein  ?  for  unless  the  pursuers 
succeed  in  making  this  out,  I  do  not  see  that  any  case  is  made 
out  against  the  defenders.  Now,  on  carefully  considering  the 
evidence  on  both  sides,  I  do  not  see  that  it  admits  of  any 
reasonable  doubt  that  the  workings  were  just  examples  of  those 
contemplated  by  the  Legislature,  and  as  to  which  the  statutory 
provisions  were  intended  to  apply.  A  considerable  time  before 
the  accident  occurred,  explosive  gas  was  found  blowing  out  and 
collecting.  Latterly  this  got  worse ;  one  or  more  smaller  ex- 
plosions occurred ;  and  this  was  exactly  what  was  to  have  been 
expected,  because  new  workings  were  being  opened  up.  The 
miners  were  alarmed,  and  so  also  were  the  defenders,  for  they 
erected,  in  the  first  place,  screens,  and  when  these  were  foimd 
inadequate  they  resorted  to  a  trap-door,  by  which  they  hoped  to 
ensure  a  degree  of  ventilation  that  would  dispel  the  explosive  gas, 
and  thus  abate  the  danger.  Against  this  very  clear  evidence  is 
set  the  depositions  of  the  defenders'  witnesses,  some  of  whom  are 
experts.  But  I  think  it  is  only  necessary  to  peruse  that  evidence 
to  see  that  it  cannot  be  held  to  invalidate  the  testimony  of  the 
pursuers'  witnesses,  and  the  great  significance  of  what  the 
defenders  did  to  remove  the  danger  of  which  they  were  well 
aware.  I  cannot  say  that  the  depositions  of  the  defenders' 
witnesses  are  of  a  satisfactory  kind,  and  those  of  them  who  are 
experts  do  not  speak  to  anything  they  saw  at  the  time,  but  of 
conclusions  they  drew  from  the  appearance  of  the  workings  when 
they  visited  them  eight  months  after  the  explosion. 

Assuming,  then,  that  the  workings  were  such  as  the  statute 
contemplates,  the  next  question  is, — What  duties  were  laid  on  the 
defenders?  Of  course,  by  sub-section  1  of  section  51,  they  were 
bound,  in  all  circumstances,  to  have  the  pit  fully  ventilated,  so  as 
to  be  in  a  state  for  safe  working ;  but  when  the  workings  were,  as 
in  the  present  case,  likely  to  be  affected  by  accumulations  of 
explosive  gas,  they  were  specially  bound  by  sub-section  7  to 
provide  their  workmen  with  safety-lamps,  properly  locked,  and  in 
due  working  order,  and  to  appoint  a  competent  person  to  attend 
to  these  safety-lamps,  and  ascertain  whether  they  were  securely 
locked,  and  to  allow  no  other  lights-  to  be  used.  Now,  what  did 
they  do  in  reference  to  these  obligations?  As  regards  the 
obligation  to  ensure  general  ventilation  they  did  make  some 
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Lakaemhir*.  efFort«,  but  these  were   of  an  insufficient  and   imperfect  kind. 
^wSkinaSw'^*  '^^^  screcus  already  referred  to  were  found  unsuitable,  as  the 

Oil  Company,  defenders  themselves  admit,  and  accordingly  they  substituted  the 
trap-door  in  their  place.  This  last  was  a  very  proper  device  for 
promoting  ventilation ;  but,  like  others,  its  successful  working 
depended  on  its  being  properly  constructed  and  attended  to.  It 
was  not  so.  If  the  roof  above  the  lintel  of  the  trap-door  gave  way 
and  crushed  it  in,  it  was  very  evident  that  the  door  would  cease 
to  discharge  its  functions.  Now,  that  is  just  what  occurred,  and 
just  what  might  have  been  expected.  The  defenders  placed  the 
door  at  a  part  of  the  passage  where,  from  the  nature  of  the 
workings,  a  crush  was  imminent,  because  the  materials  of  the  roof 
had  not  yet  settled,  and  a  "lipe"  or  fracture  was  already  discernible. 
If  the  situation  chosen  by  the  defenders  was  bad,  their  mode  of 
constructing  the  door  was  equally  so.  The  risk  of  a  crush  being 
great,  the  lintel  and  side-posts  of  the  door  ought  to  have  been 
made  of  exceptional  strength.  In  short,  the  means  of  supporting 
the  superincumbent  weight  ought  to  have  been  made  proportion- 
ally strong.  It  may  be  that  no  strength  of  material  available 
could  have  been  found  equal  to  the  discharge  of  this  function,  but 
if  that  were  so  the  defenders  should  have  adopted  some  other 
method  of  ventilation,  or  should,  if  that  were  unattainable,  have 
for  the  time  ceased  working  at  the  particular  seam.  It  is  also 
obvious  that  to  trust  to  a  self-acting  door  was  an  expedient  of  a 
very  doubtful  and  even  dangerous  kind.  The  door  was  liable  to 
be  jammed  by  the  fall  of  a  few  trifling  materials  at  any  moment, 
so  that,  in  order  to  its  being  worked  with  efficiency,  it  was 
necessary  to  have  had  some»  one  constantly  in  attendance  to  see 
that  it  was  always  kept  closed.  No  such  provision  was  made. 
Hence  it  would  seem  that  the  defenders  failed  to  discharge  their 
primary  obligation  of  taking  adequate  means  to  ensure  proper 
ventilation.  But  how  did  they  discharge  the  second  and  special 
obligation  imposed  upon  them  by  the  statute  ?  In  no  respect  at 
all.  They  did  not  supply  their  men  with  safety-lamps,  but  in  the 
face  of  the  statute  allowed  the  working  to  be  carried  on  with 
naked  lamps.  This  was  the  vera  causa  of  the  explosion.  The 
system  of  ventilation  might  have  been  bad ;  it  might  have  been 
rendered  unworkable  at  any  moment  by  the  falling  of  a  part  of 
the  roof,  so  as  to  prevent  the  trap-door  from  closing;  and  yet  if  only 
the  statutory  requirements  as  to  safety  lamps  had  been  complied 
with,  there  is  no  reason  to  believe  that  the  explosion  would  have 
occurred.  It  is  maintained,  however,  that  blameworthy  as  the 
defenders  might  be  they  are  entitled  to  escape  liability  because 

1)  of  contributory  negligence  on  the  part  of  the  sufferers,  and 

2)  because  the  explosion  took  place  through  the  fault  of  a  fellow- 
workman.  I  find  myself  unable  to  sustain  either  of  these  picas. 
It  is  not  every  act  of  doubtful  propriety  on  the  part  of  their 
employes  that  will  excuse  those  who  deliberately  set  at  nought  a 
plain  direction  of  the  Legislature.  But  it  is  difficult  to  see  in 
what  sense  the  sufferers  from  this  deplorable  accident  can  be 
accused  of  contributory  negligence.  It  is  said  that  when  the  fall 
occurred  by  which  the  door  was  jammed  they  ought  to  have 
retired  from  the  working  and  gone  to  a  place  of  safety,  and  ought 
to  have  conmiunicated  what  had  taken  place  to  the  oversman,  roads- 
man,  or  fireman,  in  terms  of  the  special  rules.  But  all  this  they 
substantially  did.  They  retired  to  the  *^  plates,"  which  is  admitted 
to  have  been  a  place  where  they  would  have  been  safe  but  for 
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what  McDonald,'  one  of  their  fellow-workmen — though  not  a  i-akawmhim. 
pursuer — afterwarda  did.  They  sent  notice  to  the  oversman,  ^^ikftghJ"^"" 
but  he  could  not  be  found  for  a  considerable  time,  though  aft<jr-  ou  company, 
wards  he  was  communicated  with.  The  tardiness  of  that  JuiysTissew 
functionary,  who  did  not  at  once  proceed  to  the  place  and  take  sheriicLAaK. 
upon  him  the  direction  of  affairs,  is  indeed  one  of  the  faults  for 
which  the  defenders  are  responsible.  He  seems  either  not  to 
have  realised  the  actual  state  of  matters,  or  else  to  have  lost  his 
head  from  the  greatness  of  the  danger.  I  am  quite  unable  to  see 
in  what  the  alleged  contributory  negligence  of  the  sufferers  con- 
sisted. But  it  is  maintained  that  the  act  of  a  fellow-workman 
was  the  proximate  cause  of  the  explosion.  The  man  blamed  is 
McDonald,  and  it  is  said  that  imless  he,  when  the  fall  occurred, 
had  gone  to  the  trap-door  and  begun  to  endeavour  to  clear  away 
the  cUhris,  the  accident  would  not  have  taken  place.  This  may  be 
so;  but  it  must  be  noted  that  McDonald  could  hardly  be  said  to 
be  infringing  the  rules  in  so  doing,  because  that  very  morning  he 
had  been  directed  by  the  fireman  to  do  something  of  this  very  kind 
in  the  event  of  the  door  getting  jammed,  and  that  the  oversman, 
when  he  learned  that  McDonald  was  actually  so  employed,  did  not 
express  disapproval.  But  even  assuming  that  M*Donald  acted  in 
this  matter  without  authority,  and  even  in  violation  of  the  rules 
of  the  working,  it  is  pushing  the  doctrine  of  collaboration  very  far 
indeed  when  it  is  contended  that  the  defenders,  though  convicted 
of  a  plain  violation  of  the  statute,  are  to  escape  liability  because 
a  fellow-workman  may,  in  very  trying  circimistances,  have  acted 
in  a  way  that  on  mature  consideration  he  would  not  have  done. 
I  know  of  no  authority  for  such  a  plea  in  circumstances  such  as 
the  present,  and  I  must  say  that  if  it  were  to  be  sustained,  the 
plain  meaning  of  the  Employers'  Liability  Act  would,  in  my  . 
judgment,  be  evaded,  and  its  purposes  practically  defeated. 

If  I  am  right  in  the  findings  above  stated,  liability  has  clearly 
been  established;  and  all  that  now  remains  is  to  assess  the 
damages  fairly  claimable  by  the  respective  pursuers  under  the 
Employers'  Liability  Act.  Now,  the  limits  within  which  that  Act 
permits  damages  to  be  assessed  are  the  average  wages  for  three 
years.  That,  at  £1  2s.  6d.  a  week — which  is  admitted  by  both 
parties  at  page  157  of  the  proof — amounts  to  £175  10s.  As 
regards  the  pursuers  in  the  case  of  Goodwin,  I  am  satisfied  they 
are  entitled  to  the  whole  of  that  sum.  I  am  of  the  same  opinion 
as  regards  the  pursuer,  Hugh  O'Donnell,  the  extent  of  whose  injuries 
and  corresponding  suffering  was  very  great.  With  respect  to 
Archibald  O'Donnell,  he  seems  from  the  proof  to  have  been  off 
work  for  six  months,  and  I  have  therefore  assessed  his  claim  at  £40. 
The  last  is  the  claim  of  M*Girr,  who  was  off  work  for  some  ten 
weeks.    I  think  £20  is  a  reasonable  sum  to  allow  in  his  case. 

F.  W.  C. 

The  cases  have  been  appealed  to  the  Court  of  Session. 

For  pursuere— Mr.  SHAUQHinBSBT,  Glasgow.  For  defenders— Mr. 
Waul  (J.  M.  &,  J.  H.  Robebtson),  Glasgow. 
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No.  147.  Petition — ^Daniel  Gibson's  Sequestration. 

—  Bankruptcy — Trustee^ s  Discharge —  19  <6  20  Ftc.,  c  79,  «€c. 

Gibiona  *  136. — Held  that  a  trustee  who  has,  in  violation  of  the 

Sequestration.  jgg^j^  section  of  the  Bankruptcy  Act  of  1856,  sold  the 

debts  of  the  estate  before  twelve  months  had  elapsed 
from  the  date  of  sequestration,  is  not  entitled  to  an 
immediate  discharge  on  presentation  of  his  petition. 

This  question  arose  on  the  trustee  on  a  sequestrated  estate 
applying  for  his  discharge.  The  Interlocutor  and  Note  of 
the  Sheriff-Substitute  (Erskine  Murray)  explain  the 
grounds  on  which  it  was  refused: — 

Augustw,  188SW       Glasgow,  \Oth  August,  1885.— Having  heard  petitioner's  pro- 

sheriffMu»»AT.  curator  and  the  procurator  for  the  objectors.  Refuses  in  hoc  staH 

the  prayer  of  the  petition :    Finds  the  petitioner  liable  to  the 

objectors,  Buchanan,  Walker,  &  Co.,  provision  merchants,  Glasgow, 

in  expenses  :  Modifies  same  to  one  pound  one  shilling,  and  decerns. 

A.  Erskinb  Murray. 

Note, — The  trustee,  it  has  been  objected  on  the  part  of  creditors, 

has  failed  in  his  duty  by  selling  the  debts  for  a  slump  sum  in  four 

months  from  the  date  of  sequestration.     It  is  not  denied  that  he 

did  so.      Clearly  this  was  (even  if  no  harm  to  any  one  ensued) 

technicaUy  a  violation  of  his  duty  under  section  1 36  of  the  Act  of 

1856,  by  which  he  is  debarred  from  selling  the  debts  in  slump  till 

a  year  has  expired.     But,  further,  the  creditor  objects  that  this  act 

was  specially  prejudicial  to  him,  and  was  intended  to  be  so.     He 

had  only  claimed  for  £1900,  but  had  a  further  claim  for  £1600 

which  was  not  in  time  for  the  first  dividend  at  the  four  months, 

but  woidd  have  been  in  time  for  an  equalising  dividend  had  the 

debts  not  been  sold  till  the  statutory  time.     Therefore,  whether 

his  second  claim  was  good  or  bad,  he  was  cut  out  from  trying  it 

by  the  irregular  act  of  the  trustee.     In  these  circumstances,  the 

Sheriff-Substitute  thinks  that  the  objection  to  the  discharge  is  a 

good  one,  and  that  the  effect  to  be   given  to  it   is  practically 

analogous   to  that  in   the  case  of  a   bankrupt,  consideration  of 

whose   discharge   is   delayed  for  some   months,  or  to  whom  a 

discharge  is  granted  subject  to  limitation  of  extract — ^a  mark  of 

disapproval.  A.  £.  M. 

For  petitioner— Mr.  Downik  (Downib  &  AiTON),  Glasgow.    For  object- 
ing creditors— Mr.  Borland  (Bobland,  King  &  Shaw),  Glasgow. 
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No.  148.      WoRRALL  &  Co.,  Purauers;  James  M'Dowall,  Defender, 

—  Process — Small  Debt  Act,  sect  16. — Sist — Decree  in   foro. — 

M'DowaiL  Where  both  parties  have  appeared  in  a  Small  Debt  case, 

and  the  hearing  is  adjourned  to  another  diet,  if  either 
party  fails  to  appear  at  that  diet-,  the  decree  granted 
thereon  by  default  to  the  other  party  is  a  decree  in  foro 
and  cannot  be  sisted. 

Worrall,  HaJlam  &  Co.,  manufacturers,  Sheffield,  and 
Moncrieff,  Barr,  Paterson  &  Co.,  writers,  Glasgow,  their 
mandataries,  sued  James  M*Dowall,  Over-Johnstone,  for 
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£9  15s.  3d.  for  goods  supplied.  The  case  came  up  in  Court  ^"'*!I?^^"- 
on  9th  July,  and  on  the  pursuers'  motion,  and  of  consent,  mFi)ow»il  *" 
was  continued  till  16th  July.  On  the  case  being  called  in  Jaiyie.i886. 
its  turn  that  day,  the  defender  appeared  personally,  but  as  BheruroowAs. 
the  pursuers  were  not  represented  the  Sheriff-Substitute 
(Cowan)  assoilzied  the  defenders.  The  pursuers*  represent- 
ative arrived  shortly  afterwards,  but  the  defender  having 
gone  away,  nothing  could  be  done.  Bv  sec.  15  of  the  Small 
Debt  Act,  it  is  provided  that  "it  shall  at  all  times  be 
"competent  for  the  Sheriff  to  adjourn  any  case  to  the  next  or 
"any  other  Coiuij  day";  and  by  sec.  16,  that  "where  absolvitor 
"  has  passed  in  absence  of  the  pursuer  or  prosecutor,  it  shall 
"  be  competent  for  him  at  any  time  within  a  calendar  month 
"  thereafter,"  on  consigning  certain  sums  with  the  clerk  of 
C!ourt,  to  obtain  from  him  a  sist  of  execution  on  the  decree 
till  next  Court,  which  "  shall  be  an  authority  for  hearing 
"the  cause,"  &c.  The  pursuers,  in  terms  of  this  section, 
obtained  a  sist  from  the  Sheriff-Clerk,  which  came  up  in 
Court  on  23rd  July.  The  Sheriff-Substitute,  however,  neld 
the  sist  incompetent.  The  pursuers  appealed  to  the  Circuit 
Court,  on  the  ground  that  the  Sheriff-Substitute  had 
deviated  wilfully  in  point  of  form  from  the  statutory 
enactments. 

Lord  Mure,  in  giving  judgment  repelling  the  plea,  said — In  '^'ooiSxf^ 
the  view  I  take  of  this  case,  we  are  strictly  tied  down  by  sec.  31  ^ng^gT^  ig^ 
of  the  Small  Debt  Act.  There  are  in  that  section  certain  specified 
grounds  of  appeal,  all  of  which  are  admittedly  inapplicable  in  the 
cinnunstances  of  this  case,  except  the  one  where  appeal  is  made 
competent  when  there  has  been  "  any  such  deviations  in  point  of 
"form  from  the  statutory  enactments  as  the  Court  shall  think 
"  took  place  wilfully  or  have  prevented  substantial  justice  from 
"having  been  done."  There  is  here  no  allegation  of  the  Sheriff 
having  wilfully  disregarded  any  statutory  form.  But  the  appellant 
complaiM  of  a  judgment  passed  in  his  absence,  he  haying  been 
late  in  amving  in  Court  at  the  diet  fixed  on  a  previous  day  for 
proceeding  with  the  case.  His  argument  is  that  he  was  entitled 
under  sec.  16  of  the  Act  to  take  out  a  sist  and  have  the  case 
re-heard.  This,  in  point  of  fact,  he  obtained  from  the  Sheriff- 
Glerk,  but  the  Sheriff-Substitute  held  that  it  was  incompetent  to 
grant  such  a  sist,  and  it  is  argued  that  by  this  decision  substantial 
justice  hajB  not  been  done. 

Now,  it  is  only  when  a  decree  is  in  absence  that  a  sist  can  be 
taken  out  imder  the  provisions  of  sec.  16.  And  that  brings  me 
to  the  question,  what  is  a  decree  in  absence,  in  the  sense  in  which 
the  words  are  used  in  that  section?  The  view  I  take  of  the 
question  is,  that  after  both  parties  have  appeared  in  Court,  and 
there  has  been  litiscontestation,  there  cannot  be  a  decree  in 
absence  on  either  side.  When  both  have  been  present  and  have 
joined  issue,  as  it  is  proved  from  the  excerpts  from  the  minutes  of 
procedure  that  they  here  did,  and  either  party  thereafter  fails  to 
appear  at  the  next  diet  then  duly  fixed,  the  decree  is  one  by  default 
and  not  in  absence. 

It  was  suggested  in  argument  that  this  construction  does  not, 
strictly  speaking,  apply  to  a  p"ursuer.  I  cannot  adopt  that  view. 
A  decree  is  in  absence  of  the  piu*suer  when  the  pursuer  does  not 
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•  '^^court:*^     appear  at  the  first  calling  of  the  case,  and  the  defender  is  then 

Womiu&co  V  ^soilzied.     That  is  probably  what  sec.  16  contemplates,  when  it 

M'DowaiL     deals  with  decrees  in  absence  of  a  pursuer.     But  if  both  parties 

duly  appear  at  the  first  calling  of  the  case,  the  decree  can  never 

thereafter  be  one  in  absence.     In  the  present  instance  it  was  one 

by  default  no  doubt,  but  it  is  in  effect  a  decree  in  foro.     On  that 

ground,  I  think  the  Sheriff  was  right  in  the  view  of  the  case. 

Lord  M*Larbn  concurred. 

For  appellants  and  pursuers — Mr.  A.  L.  M^Clubb,  advocate ;  Messrs. 
MoNCBiEFF,  Barb,  FATbbson  &  Co.,  Glasgow.  For  respondent  and 
defender— Mr.  A.  S.  D.  Thomson,  advocate;  Mr.  John  Adam,  jun., 
Paisley. 
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No.  149.    Thomas  Griffin,  Pur»\ier;  William  H.  Tosh,  Defender, 

FOKrAMHIM. 

Q    —    .  Damages — Horise — Defective  Stair  Railing, — Circumstances  in 

—  which  held  that  a  house-proprietor  is  liable  for  an  acci- 

dent sustained  in  consequence  of  the  defective  state  of  a 
railing  on  a  common  stair. 

This  was  an  action  at  the  instance  of  Thomas  Gri£Bn, 
stone-breaker,  John  Street,  Dundee,  as  administrator-in-law 
of  James  Griffin,  his  son,  a  pupil,  residing  with  him,  against 
William  H.  Tosh,  house-proprietor,  Craigie  Terrace,  con- 
cluding for  £100  as  damages,  in  consequence  of  injuries 
sustained  by  the  pursuer^s  son  caused  by  his  falling  through 
a  gap  in  the  railing  of  the  stair  leading  to  the  flat  of  a 
tenement  in  which  his  father  s  house  was  situated.  After 
proof,  the  Sherifl-Substitue  (Campbell  Smith)  issued  the 
following  Interlocutor: — 

Jime^isw^  Duin)EB,  29<A  June,  1885.— The  Sheriff-Substitute,  havmg  con- 
CAJiraauSiiitH.  sidered  the  proof  and  whole  process  :  Finds  that,  on  or  about  the 
"  16th  February,  1885,  the  pursuer's  pupil  son,  James  Griffin,  fell 
through  a  gap  in  the  railing  of  a  tenement  belonging  to  the 
defender,  and  sustained  bodily  injury  through  the  fault  of  the 
defender:  Finds  him  entitled  to  damages  from  the  defender; 
assesses  the  sum  due  in  name  of  damages  by  the  defender  at  the 
sum  of  £30,  for  which  decerns ;  and,  in  respect  that  it  is  expedient 
that  the  said  sum  of  £30  should  be  applied  for  the  benefit  of  the 
pupil  James  Griffin,  ordains  the  defender  to  pay  to  the  pursuer, 
the  said  Thomas  Griffin,  the  sum  of  £10  for  the  immediate  use  of 
said  pupil,  and  to  deposit  the  balance,  £20,  in  the  Union  Bank  of 
Scotland  (Limited),  Dundee,  in  the  joint  names  of  the  pursuer,  the 
said  Thomas  Griffin,  and  of  the  Rev.  Robert  Clapperton,  minister, 
Dimdee,  to  be  held  in  trust  by  them,  and  to  be  applied  by  them 
in  their  discretion  for  supplying  the  said  pupil  with  education  and 
other  necessaries :  Finds  the  pursuer  entitled  to  expenses,  ko, 

J.  0.  Smith. 

Note. — The  only  question  in  the  caae  of  the  least  difficulty  is, 
whether  the  gap  in  the  railing  through  which  the  boy  fell  was 
there  through  the  neglect  of  the  defender.  When  it  got  there  is 
far  from  clear,  and  how  it  got  there  is  left  entirely  in  the  dark. 
But  I  am  satisfied  it  could  not  have  existed  at  all  without  the 
fault  of  some  one,  or  existed  so  long  as  it  did  without  careleasness 
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on  the  part  of  the  defender's  factor.    The  two  sisters-in-law  named  'oii amh»i. 

Allardice,  who  were  summoned  ajs  witnesses,  say  that  the  defect  in  Qrifln  v.  ToBh. 

the  railing  existed  for  "  five  months,"  and  that  they  saw  the  factor    June »,  isss. 

repairing  it  with  twine  about  that  period  of  time  before  the  acci-        Sheriff 

dent.     I  do  not  believe  it  existed  so  long  as  five  months — at  least  ^*"""' 

constantly ;  but  I  believe  the  rail  which  had  got  loose  may  have 

been  sometimes  out  and  sometimes  in — probably  for  three  or  four 

weeks.     In  these  two  witnesses,  however,  I  saw  no  symptom  of 

wilful  falsehood,  or  of  anything  worse  than   that   exaggerative 

inaccuracy  to  which  some  women  are  occasionally  prone.    Thornton, 

a  draper's  traveller,  who  visited  this  tenement  every  Monday  to 

collect  accounts,  noticed  the  gap  a  week  before  the  accident,  and 

I  have  no  reason  whatever  to  distrust  his  accuracy.     I  have  not, 

how^ever,  been  able  to  clear  my  mind  of  a  doubt  about  the  pursuer's 

statement  that,  three  weeks  before  the  accident,  he  asked  the 

factor  to  see  to  the  repair  of  this  railing.     I  think,  if  that  had 

been  true,  some  of  his  four  daughters  could  have  been  brought  to 

corroborate  him,  and  that  he  would  have  remembered  about  it 

when  before  the  probabilis  cattsa  reporters.     But  I  also  think,  if 

this  accident  could  have  been  accounted  for  consistently  with  the 

defender's  freedom  from  fault,  that  an  attempt  would  have  been 

made  to  account  for  it,  and  to  explain  how  the  gap  in  the  railing 

was  actually  caused,  or  how  it  could  have  been  caused.     The  rail 

which  waa  displaced  was  fastened,  or  ought  to  have  been  fastened, 

with  a  strong  iron  rivet  passing  through  a  flat  iron  bar  at  the  top, 

and  at  the  bottom  by  lead  run  or  beaten  into  the-  stone  socket  cut 

on  purpose  for  the  rail.     The  lead  at  the  bottom  would  have  held 

it  against  the  mischievous  efforts  of  children  for  a  time,  even 

though  the  rivet  had  been  broken,  which  it  could  have  been,  if 

originally  sufficient,  only  by  a  blow  greatly  beyond  the  strength 

of  a  child.     I  think  the  lead  would  have  continued  to  hold  it  after 

the  rivet  was  broken  and  the  top  so  much  displaced  as  to  show  to 

any  careful  observer  that  something  was  wTong.     The  fact  that 

the  stone  was  not  broken,  and  that  no  evidence  is  forthcoming 

about  the  state  of  the  lead  in  the  stone,  leads  me  to  suspect  that 

the  bottom  of  this  rail  had  never  been  secured  by  lead  at  all. 

Whatever  the  defect,  however,  it  is  certain  there  must  have  been 

a  defect  of  some  kind  somewhere,  and  it  seems  to  me  that  the 

owner  of  the  property  does  not  sufficiently  repel  the  presumptions 

raised  by  the  evidence  against  him  when  the  substance  of  his 

defence  is  that  nothing  can  be  known  about  the  defect. 

The  stone  platforms  affording  access  to  the  different  dwellings 
in  flatted  tenements,  which  aboimd  in  Dundee,  have  some  sanitary 
advantages;  but  as  passages,  being  fenced  only  with  an  iron  railing 
on  one  side,  they  are  more  dangerous  than  those  passages  which 
have  stone,  or  brick,  or  even  plaster  walls  on  both  sides.  The 
railing  in  question  was  of  such  a  character  that  it  left  the  security 
of  life  and  limb  of  every  child  who  passed  along  it  to  depend  on 
the  security  of  every  single  rivet.  Had  the  rails  been  as  close  as 
the  rails  of  some  of  the  semi-public  gardens  of  Edinburgh,  which 
are  made  for  the  purpose  of  keeping  out  dogs ;  had  there  been  a 
wire  netting  to  supplement  them,  or  a  wooden  lining  as  in  the 
upper  storey,  the  accident  would  not  have  happened.  The  factor 
did  not  know  the  use  of  the  wooden  lining  in  the  upper  flat,  but 
it  was  plainly  either  to  prevent  the  falling  through  of  children,  or 
of  heavy  bodies  that  might  injure  persons  in  the  court  below. 
His  ignorance  as  to  this  rather  suggests  that  he  had  never  realised 
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FoEFAMHiu.   fTj^Q  dangerous  character  of  these  stone  platforms,  and  that,  aa  a 
Qriffln  V.  Toah.  conscquence,  his  inspection  of  them  was  not  so  regular  and  careful 
June»^i886.    as  it  ought  to  havc  been.     A  better  constructed  fence  for  this 
Sheriff       platform,  or  more  efficient  inspection,  would  have  obviated  the 
'fault  which  I  feel  constrained  to  impute  to  the  owner  of  this 
tenement.     I  do  not  mean  that  the  owner  was  bound  to  make 
this  railing  proof  against  violence ;  but  I  hold,  if  it  was  such  that 
a  single  accidental  blow  could  destroy  its  security,  he  waiS  bound 
to  provide  that  it  should  be  regularly  and  carefully  inspected.    I 
hold  that  he  failed  in  his  duty  to  passengers  either  because  of  the 
defective  construction  originally  of  the  fence  of  a  dangerous  pass- 
age, or  because  of  insufficient  inspection,  or  because  of  both,  and 
that  his  failure  in  duty  is  not  palliated  by  his  apparent  ignorance 
that  any  duty  lay  upon  him.     A  proprietor  is  bound  to  know  the 
pitfalls  in  his  property,  and  to  use  all  reasonable  precautions  to 
keep  childhood,  drunkenness,  blindness,  and  every  helpless  infirmity 
out  of  them.  J.  C.  S. 

For  pursuer— Mr.  R.  Steven,  Dundee.     For  defender— Mr.  Pollock, 
Dundee. 


No.  150. 

Pbbthshibb. 

Martin  v. 

M'Dougall's 

Trustees. 
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John  H.  Martin,  Pursuer ;  M'Dougall's  Trustees, 

Defenders, 

Bursary — Competency  of  Action — Liability  of  Trust  Funds  for 
Claims  of  Damxiges. — Held  that  a  candidate  for  a  bursary 
who  has  not  been  appointed  to  it  is  not  entitled  to  sue 
for  damages,  because  the  parties  who  had  the  power  of 
appointment  exercised  it  in  favour  of  a  person  who  did 
not  altogether  fulfil  the  conditions  under  which  the 
competition  was  held. 

This  was  an  action  at  the  instance  of  John  Howie  Martin, 
student,  with  consent  of  John  Martin,  residing  at  Parkhead 
Villa,  Burghmuir,  Perth,  as  his  curator,  against  the  trustees 
of  the  deceased  Isabella  M'Dougall,  Perth,  concluding  for 
decree  against  the  defenders  for  £30.  The  pursuer  in  his 
condescendence  averred  that  the  defenders,  in  July,  1884, 
advertised  a  competition  for  three  bursaries  of  £30  each 
to  students  about  to  enter  on  their  first  session,  and  who 
should  pass  the  entrance  examination  for  students  who 
begin  their  course  with  the  classes  of  the  second  year — one 
to  eewjh  of  the  Universities  of  Edinburgh,  Glasgow,  and  Si 
Andrews;  that  he  had  arranged  to  enter  Glasgow  University 
as  a  student  for  the  session  of  1884-85  ;  that  he  took  part 
in  the  competition  and  was  plewied  third  in  the  order  of 
merit  in  the  examiners'  report ;  that  the  student,  Arthur  D. 
Miller,  upon  whom  the  bursary  to  Glasgow  University  was 
conferred,  was  not  a  first  but  a  second  year's  student,  and 
that  he  should  not  have  been  allowed  to  compete.  The 
pursuer  admitted  that  the  defenders  offered  him  a  bursary 
of  equal  value  at  St.  Andrews  University,  which  he  had 
declined  to  accept,  and  he  asked  decree  as  compensation  for 
the  defenders  having,  in  brea<;h  of  contract,  bestowed  the 
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bursary  at  Glasgow  University  upon  Miller.  In  defence,  ^»™»»- 
the  defenders  averred  that  the  competition  took  pla<;e  m^dw££''» 
under  the  terms  and  conditions  which  are  quoted  by  the  t^];^- 
Sheriff-Substitute  in  his  interlocutor  ;  that,  having  made  it 
a  condition  that  the  bursaries  to  students  about  to  enter 
on  their  first  session  should  only  be  conferred  on  their  pass- 
ing the  entrance  examination  for  students  who  begin  their 
course  with  the  classes  of  the  second  year,  the  competition 
was  thus  pi*actically  confined  to  candidates  prepared  to 
enter  into  the  classes  of  the  second  year,  and  they,  there- 
fore, agreed  to  admit  candidates  to  the  competition  althou&;h 
they  had  already  attended  the  classes  for  one  year,  the 
subjects  of  examination  having  been  prepared  for  second- 
year  students.  The  pleaa  in  law  stated  for  the  defender 
are  referred  to  in  the  Note  to  the  Interlocutor  of  the  Sheriff- 
Substitute  (Grahame): — 

Perth,  6<A  June,  1885.— The  Sheriff-Substitute  having  heard    J"»t!L*^ 
parties*  prociuutors  and  made  avizandimi  with  the  whole  case :  sheriff  geahame. 
Finds,  in  point  of  fact,  that  by  trust  disposition  and  settlement, 
of  date  29th  May,   1883,  and  codicil  thereto,  dated  6th  June, 
1883,  the  deceased  Isabella  M*Dougall  directed  her  trustees,  after 
the  fulfilment  of  certain  other  purposes,  to  hold  the  residue  of 
her  means  and  estate  for  the  foundation  of  certain  bursaries  to 
students  bom  in  the  county  of  Perth,  and  attending  the  classes  in 
the  Faculties  of  Arts  in  the  Universities  of  Edinburgh,  Glasgow, 
and  St.   Andrews,  and  out  of   the  free   annual  income  of  said 
residue  "to  make   payment  of   one  or  more  bursaries  of  such 
"  amount  or  amounts,  not  exceeding  £50  per  annum,  and  to  be 
"  tenable  for  suth  a  period  or  periods  not  exceeding  three  years 
"  as  may  be  fixed  by  my  said  trustees;"  that  under  said  deed  it 
was  further  directed  that  the  said  bursaries  "should  be  in  the 
*'  gift  and  appointment  of  my  said  trustees  as  patrons  thereof, 
*'  and   shall   be  held  under  and  be   subject   to,  inter  alia,  the 
"  conditions  and  regulations  following  : — First,  the  said  bursaries 
*'  shall  be  conferred  on  students,  of  whatever  religious  denomina- 
^'  tion,  after  such  complete  examinations  at  such  place  or  places  and 
"  at  such  time  or  times  as  shall  seem  fit  and  proper  to  my  trustees ; 
"  second,  my  said  trustees  shall  annually  appoint  three  individuals 
"  properly  qualified  to  superintend  the  examination  of  the  students 
"  for  bursaries  and  to  report  upon  the  qualifications  of  the  can- 
**  didates,  and  to  pay  each  of  these  examiners  a  suitable  fee  for  his 
"  trouble  ;  but  the  opinion  of  the  said  examiners  as  to  the  quali- 
'*  fications  of   the  candidates   for  bursaries  shall   be   subject   to 
"review  of  my  said  trustees;"  that  the  said  Isabella  M'Dougall 
died  on  12th  June,  1883,  and  the  defenders  accepted  office  as  her 
trustees  and  entered  on  the  management  of  her  trust  estate ;  that 
as  her  trustees,  and  under  the  powers  conferred  upon  them  in 
regard  to   the   foundation   and   payment  of  said  bursaries,  the 
defenders  in  July  last  inserted  in  various  newspapers  an  advertise- 
ment stating  that  they  "  are  to  offer,  imder  conditions  specified  in 
"  her  deed  of  settlement  and  the  rules  and  regulations  made  by 
"  them  in   virtue  thereof    (of  which  conditions  and  regulations 
"  No.  9  of  process  is  a  copy),  to  students  attending  the  classes  in  the 
"  Faculties  of  Arts  in  the  Universities  of  Edinburgh,  Glasgow,  and 
"  St.  Andrews  for  the  session  1884-85  with  a  view  to  graduation, 
"  three  bursaries  of  £30  each,  tenable  for  three  years;  to  students 
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Pi»TH8Hi»E.    «  about  to  enter  on  their  first  session,  and  who  shall  paaa  the 
M\DwI?an"»     "  entrance  examination  for  students  who  begin  their  course  with 
Trustees.       "  the  classcs  of  the  second  year,  one  to  each  of  said  Universities, 
June  6, 1886.     "  suid  last-mcntioned  bursaries  to  be  of  the  value  of  X33  for  the 
Sheriff gb AH AMB.  "  second  year  and  £37  for  the  third  year;"  that  the  advertise- 
ment further  stated  that  the  competition  would  take  place  on 
27th  September  last,  and  after  narrating  the  subjects  of  examina- 
tion for  the  several  bursaries,  added — "  That  the  examination  will 
"  be  conducted  by  competent  examiners,  whose  opinions  as  to  the 
"  qualifications  of  candidates  for  bursaries  will  be  subject  to  the 
"  review  of  the  trustees,"  and  candidates  were  requested  to  give  m 
their  names  to  the  defender,  Mr.  William  Cochrane  Young,  as 
agent  for  the  trustees ;  that  the  first-named  pursuer,  John  Howie 
Martin,    in   terms    of  his   letter  No.  6    of  process,    applied  to 
Mr.    Young    to     enter    his    name    as    a    competitor    for    the 
"  M*Dougall   Bursary  offered   to  first-year  students   at   Glasgow 
"  University  for  session  1884-85  ;"  that  the  said  pursuer,  as  a  first- 
year  student,  and  in  possession  of  the  necessary  qualifications, 
was  examined  on  27th  September  last  in  terms  of  said  advertise- 
ment, and  that  in  the  report  of  the  examiners  the  names  of  the 
first  three  candidates  were  entered  in  the  following  order : — Ist, 
Wm.  John  Brough  ;  2nd,  Arthur  D.  Miller ;  and  3rd,  said  pursuer ; 
that  the  defenders,  after  the  examination  and  as  the  result  of  the 
competition,  allotted  the  bursary  for  Glasgow  University  to  the 
said  Arthur  D.  Miller,  who  had  already  attended  a   session  at 
Glasgow  University  and  was  about  to  enter  on  his  second  year's 
study ;  that  the  defenders  allotted  no  bursary  to  the  pursuer,  but 
through   their  agent,   the   defender  Mr.    Young,   wrote    to  him 
inquiring  whether,  in  the  event  of  their  conferring  upon  him  the 
bursary    at    St.    Andrews    University,   he    would    attend    that 
University;  that   in   his   reply   piu^uer   declined  to  attend  the 
University  at  St.  Andrews,  and   claimed  to  be   entitled,  a^s  the 
result  of  the  competition,  to  be  appointed  to  the  bursary  which 
had  been  allotted  to  Arthur  D.  Miller;    that  the  said   piu^uer 
alleges  that  his  being  a  student  about  to  enter  on  his  first  sessiwi, 
in  terms   of  the   defenders'  said   advertisement,  and    otherwise 
qualified,    while   the   said   Arthur   D.   Miller  w^as   admittedly  a 
second-year's  student'  and  about  to  enter  on  his  second  session, 
and  was  therefore  excluded  by  the  terms  of  the  advertisement 
from  entering  into  the  competition,  he  (the  pursuer)   ought  to 
have  been  preferred  to  the  said  bursary,  and  is  entitled  to  decree 
for  the   amount  sued  for  as  compensation  for  the  loss  he  had 
sustained   through   the    defenders'   breach   of    contract    in    nc<t 
appointing  him  to  said  bursary :  Finds,  in  point  of  law,  that  the 
present  action,  as  founded  on  an  alleged  breach  of  contract  by  the 
defenders  acting  as  Miss  M^Dougall's  trustees,  and  concluding  for 
damages  in  respect  of  wrong-doing,  is  competent  in  the  Sheriff 
Court;    and,  fiuther,  that  in  the  event  of  such  damages  being 
established,  the  pursuers  are  entitled  to  be  indemnified  therefor 
out  of  Miss  M^Dougall's  trust  funds ;  but  finds  that  the  defenders, 
in  refusing  to  appoint  the  first-named  pursuer  to  hold  the  bursair 
in  question,  have  not  committed  any  breach  of  contract  entered 
into  between  them  as  Miss  M^DougaU's  trustees  and   the  said 
pursuer ;  or  specially,  any  breach  of  any  obligation  undertaken  bv 
them  to  said  pursuer  in  the  advertisement  and  regulations  and 
conditions  of  the  competition  for  said  bursary ;  therefore  assoilzies 
the  defenders  from  the  conclusions  of  the  action :   Finds   them 
entitled  to  expenses,  and  decerns.  John  Grahame. 
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Note. — The  first  question  raised  in  this  case  is  the  competency  pi»™hiwl 
of  pursuing  it  in  the  Sheriff  Court.  The  defenders  maintain  that  ^Jf^^\u 
the  action,  being  practically  one  to  find  the  first-named  pursuer  Tniateea. 
entitled  to  the  possession  of  the  bursary  now  held  by  another  jnne6,i886L 
party  under  an  ex  facie  valid  appointment,  an  action  of  reduction  sheriff  geahaiti. 
of  the  present  appointment  to  the  bursary  and  of  declarator  to 
the  pursuer's  right  to  hold  the  same  (which  is  incompetent  in  the 
Sheriff  Court)  is  the  proper  form  of  process  for  obtaining  the 
remedy  sought  by  the  pursuer  for  the  injury  which  he  alleges  he 
has  sustained,  and  that  the  present  action  ought  to  be  dismissed ; 
and  they  fiuiiher  plead  that,  the  present  action  being  directed 
against  the  trustees  of  a  charitable  trust  for  alleged  wrong-doing 
by  them  in  their  official  capacity,  it  is  not  competent  for  the 
Court  to  award  damages  therefor,  which  could  be  satisfied  only 
out  of  the  funds  of  the  charity.  Both  these  pleas  have  been 
repelled.  The  action,  as  laid  on  an  alleged  breach  of  contract 
and  consequent  damages,  is  a  kind  of  action  of  very  frequent 
occurrence  in  the  Sheriff  Court,  and  though  the  pursuers  allege  that 
the  defenders  have  made  an  illegal  appointment  to  the  bursary 
in  question,  and  that  the  first-named  piu^uer  himself  ought  to 
have  obtained  it,  the  claim  for  consequent  damages  does  not 
require  the  reduction  of  the  appointment  made,  or  a  declarator 
that  the  said  pursuer  is  the  rightful  holder  of  the  appointment. 
In  regard  to  the  question  of  the  competency  of  the  pursuer's 
claim  to  obtain  compensation  for  the  alleged  wrong  done  to  him 
by  the  defenders  in  their  character  of  Miss  M^Dougall's  trustees 
out  of  her  trust  funds,  I  am,  I  think,  bound  to  hold  that  this 
question  has  been  authoritatively  settled  by  the  case  of  Virtue  v. 
CommisdoTiers  of  Police  of,Alloa^  December  12,  1873  (1  R.  285) 
as  based  on  the  English  case  of  Mersey  Dock  Trustees 
v.  Gibhy  decided  in  the  House  of  Lords,  June  5,  1866 
(1  H.L.  93),  and  the  principles  stated  in  the  opinions 
there  delivered.  Whatever  may  have  been  the  principle  recog- 
nised in  the  decisions  of  the  Courts  in  cases  previous  to  those 
above  referred  to,  the  principle  laid  down  by  the  House  of  Lords 
in  the  Mersey  Dock  case  must  now  be  held  to  furnish  a  ruling 
precedent,  and  to  have  settled  the  principle  that  whatever  may  be 
the  purpose  to  which  a  trust  fund  has  been  devoted,  it  is  not 
protected  against  the  effect  of  the  wrong-doing  of  trustees,  and 
that  the  damages  resulting  from  their  wrongous  actings  may  be 
sued  for  against  them  under  their  official  character,  and,  if  found 
due,  is  payable  out  of  the  trust  funds. 

The  present  action  being  thus  held  to  be  competent,  the 
question  is,  whether  the  pursuers  have  established  the  charge  of 
wrong-doing  against  the  defenders,  and  the  consequent  claim  of 
damages  for  the  injury  thereby  sustained.  I  do  not  think  the 
piufiuers  have  done  so.  The  present  case  has  arisen  out  of  a 
competition  for  certain  bursaries  founded  by  the  late  Miss 
M^Dougall  under  her  trust  settlement,  to  one  of  which  the 
pursuer,  J.  Howie  Martin,  alleges  he  ought  to  ^^^e  been 
appointed,  and  that  the  defenders,  as  Miss  M^Dougall's  trustees, 
in  refusing  to  appoint  him  to  said  bursary,  have  been  guilty  of  a 
wrong-doing,  for  which  he  is  entitled  to  be  indemnified  out  of  the 
trust  funds.  The  groimd  on  which  the  pursuer's  claim  is  founded 
is  that,  in  terms  of  the  advertisement  in  which  the  defenders 
annotmced  that  a  competition  for  the  M'Dougall  bursaries  would 
take  place,  and  according  to  which  candidates  were  invited  to- 
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PimTHBHiftB.    compete,   they   bound   themselves   to   conduct    the   examination 
sr0ou"fr«     wilder  conditions  which  excluded   the   candidate   to   whom    the 
Tniflteeg.      buFsary  in  question  was  awarded,  and  entitled  the  said  pursuer 
Jane  8, 1886.     to  obtaiu  the  appointment  to  it.     I  do  not  think  that  a  reference 
Sheriff  GiiAHAMa.  to  the  terms  of  the  advertisement  and  the  conditions  and  regula- 
tions under  which  the  competition  for  the  bursary  was  announced, 
shows  that  the  defenders   in   not  appointing  the  pursuer  were 
guilty  of  a  breach  of  contract  with  him  or  broke  any  of  their 
obligations  to  him  as  Miss  M'Dougidrs  trustees.     The  special  alle- 
gation made  against  them  is  that,  having  annoimced  that  the  com- 
petition for  the  said  bursary  was  to  be  limited  to  students  of  the 
Universities  of  Edinburgh,  Glasgow,  and  St.  Andrews  entering  upon 
their  first-year's  session,  they,  notwithstanding,  allow^ed  a  student 
to  compete  who  was  not  entering  on  his  first^year's  session,  and 
wrongously  preferred   and   appointed  him  to  hold  a  bursary  to 
which  the  pursuer,  as  having  been  a  duly  qualified  candidate,  and 
as  having  ranked  next  in  order  in  the  result  of  the  examination 
in  the  competition,  claims  he   ought   to  have   been   appointed. 
Whether  the  party  appointed  by  the  defenders  to  the  bursary 
in  question  is  now  in  rightful  possession  of  it  or  not,  is  not  the 
question  now  at  issue.     He  may  possibly  be  in  legal  possession, 
and  the  pursuers  still  have  a  claim  against  the  defenders  as  not 
having  fiilfilled  their  obligations  to  him  in  inviting  him  to  become  a 
candidate,  according  to  the  terms  of  their  advertisement,  and  allowing 
him  to  take  part  in  the  competition  for  the  bursary.     The  question 
here  is  not  as  to  the  right  of  the  pursuer's  opponent,  but  as  to 
his  own  claim  against  the  defenders'  alleged  injustice,  and  whether 
they,  in  their  refusal  to  appoint  him  to  the  bursary,  broke  the 
terms  of  their  agreement  with  him,  and  are  therefore  liable  for 
reparation  of  the  wrong  committed.     Assiuning  that  the  defenders 
admitted  as  a  competitor  for  the  bursary  a  candidate  who  did  not 
fulfil  the  conditions  required  in   their  advertisement,  and  that 
they,  notwithstanding,  appointed  him  to  the  bursary  to  which  the 
piufiuer  alleges  he  was  entitled  to  be  appointed,  that  does  not 
establish  his  right  to  the  compensation  he  claims.     He  must  show 
that  the  defenders  had  come  under  an  obligation  which  entitled 
him  to  claim  the  bursary,  and  that  the  defenders  in  refusing  to 
appoint  him  to  it  were  guilty  of  a  breach  of  the  contract  which 
they  had  entered  into  with  him.     In  determining  whether  this  is 
the  case,  it  is  necessary,  in  the   first  place,  to   consider  what 
occurred  at  the  competition,  and  whether,  in  the  circumstances, 
the  defenders  are  to  be  held  as  bound  in  fulfilment  of  an  obliga- 
tion to  the  said  pursuer  to  appoint  him  to  the  bursary.     At  Uie 
examination  in  the  competition  the  pursuer  admittedly  obtained 
the  third  place — the  competitor  immediately  above  him  being  the 
party  whose  qualifications  to  compete   are  alleged,  and  may,  I 
think,  justly  be  considered  to  have  been  defective.     But  though 
such  was  the  case,  it  does  not  therefore  follow  that,  under  the 
terms  of  the  advertisement  and  conditions  of  the  competition,  the 
pursuer  thereby  acquired  a  legal  claim  to  be  appointed  to  the 
bursary  in   question.     A   reference   to    the   conditions  of   Miss 
M*Dougairs  trust  deed,  and   to  the   regulations   made  by  the 
trustees   under  the   powers  therein   conferred   upon   them,  and 
which  regulations  are  specially  referred  to  in  the  advertisement, 
shows  that  the  defendants  did  not  undertake  that  the  result  of 
the  examination  at  the  competition  was  to  be  held  as  necessarily 
decisive  of  the  appointment  to  be  made,  but  that  the  trustees 
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reserved  to  themselves  a  delectus  personce  under  which  a  com-  p»»*^'"- 
petitor  who  had  been  successful  in  the  examination  might  jj^DougaUVi 
nevertheless  be  refused  the  appointment  to  the  bursary  to  which,  TroatecB. 
if  his  place  in  the  examination  was  to  be  taken  as  establishing  his  Janee,  i88s. 
right,  he  would  have  been  entitled.  In  the  conditions  of  the  sheriff  orahamb. 
competition  it  is  stated  ^'  that  the  opinions  of  the  examiners  as 
"  to  the  qualifications  of  candidates  for  bursaries  will  be  subject  to 
"  the  review  of  the  trustees."  The  question  which  thus  arises  is, 
What  is  the  meaning  of  and  the  effect  that  ought  to  be  given  to 
the  reservation  of  a  power  of  review  to  the  trustees  ?  Is  it  merely 
a  power  of  reviewing  the  opinions  of  the  examiners  as  to  the  place 
to  be  assigned  to  each  of  the  competitors,  as  determined  by  the 
result  of  the  examination,  that  result  being  held  decisive  as  to  the 
appointments  to  be  made  to  the  bursaries  competed  for ;  or  is  it  a 
reservation  of  more  extensive  application,  and  one  having  reference 
generally  to  the  qualifications  of  the  competitors  for  the  appoint- 
ments, not  only  as  brought  out  by  the  results  of  the  examination, 
but  according  to  the  opinions  of  the  trustees  themselves  acting  as 
patrons  of  the  bursaries  under  Miss  M'DougaH's  deed  ?  I  think 
that  the  reservation,  though  not  very  distinctly  expressed,  and 
stated  in  such  terms  as  might  be  deceptive  to  the  competitors, 
must  be  held  to  have  legally  the  more  general  application,  and 
thus  to  afford  a  sufficient  legal  answer  to  the  pursuer's  claim.  A 
reserved  power  on  the  part  of  the  trustees  to  review  the  examiners' 
opinions  as  to  the  qualifications  of  the  competitors  must,  I  think, 
be  taken  as  meaning  a  power  reserved  to  the  trustees,  if  they 
think  fit,  to  set  aside  these  opinions,  and  to  decide  for  themselves 
as  to  the  competitors*  qualifications,  and  thus  to  determine  the 
appointment  to  be  made  not  merely  by  a  consideration  of  the 
competitor's  place  in  the  examination,  but  according  to  their  own 
judgment  as  patrons  of  his  fitness  for  the  appointment.  According 
to  this  reserved  power,  it  would  appear  that,  even  if  the  pursuer 
had  stood  first  in  the  examination,  he  did  not  thereby  acquire  a 
legal  right,  however  strong  might  be  his  moral  claim,  to  be 
appointed  to  any  bursar}'.  It  is  this  delectus  personce  reserved  to 
the  trustees  that  furnishes  an  answer  to  the  pursuer's  claim.  If 
it  could  have  been  held  that,  on  the  ground  of  the  appointment  of 
a  non-qualified  competitor  by  the  trustees, .  and  of  the  pursuer's 
own  sufficient  qualifications,  as  tested  at  the  examination,  he 
had  thereby  acquired  a  right  to  the  bursary  in  question,  the  action 
of  the  trustees  in  refusing  to  give  him  the  bursary  which  they 
had  conferred  on  another  unqualified  competitor  would  have 
enabled  him  to  plead  a  breach  of  contract  by  the  trustees,  and  to 
claim  compensation  for  not  being  appointed  to  the  bursary ;  for 
whatever  may  be  the  true  view  as  to  the  validity  of  the  appoint- 
ment made  by  the  trustees  to  the  bursary,  there  can  be  no  doubt 
that  the  admission  of  the  candidate  Miller  to  the  competition  was 
uot  consistent  with  its  conditions,  as  announced  in  the  adver- 
tisement of  the  defenders  as  Miss  M^Dougall's  trustees.  The 
objection  to  giving  effect  to  the  pursuer's  claim  is  that  the  injury 
which  the  pursuer  alleges  he  has  sustained  through  not  receiving 
the  appointment  in  question  was  not  necessarily  a  consequence  of 
Miller's  appointment ;  for  even  if  Miller  had  not  been  appointed, 
the  trustees  were  not  boimd  to  appoint  the  pursuer,  and  unless  he 
can  show  that  the  trustees  had  come  under  an  obligation  which 
entitled  him,  in  the  circumstances,  to  obtain  the  appointment,  it 
cannot  be  held  that,  on  the  ground  of  the  trustees'  breach  of 
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piBTHuiKB.    contract  in  appointing  Miller,   the  pursuer  is  now  entitled  to 

m^dJS^iu*.     compensation  for  not  getting  the  bursary.     Thus,  though  I  feel 

Trustees.       that  the  pursuer  may  have  reasonable  ground  of  complaint  against 

June  6. 1866.     the  defenders'  proceedings,   I  cannot  hold  that  he  has,  in  the 

Sheriff  qrahaxk.  present  process,  established  any  legal  claim  for  compensation  in 

consequence   of    injury   sustained    through   the   actings  of   the 

defenders  as  Miss  M^Dougall's  trustees.  J.  G. 

This  case  has  been  appealed  to  the  Court  of  Session. 

For  pursuers  — Mr.  J.   B.   M'Cash,    Perth.     For  defenders  —  Mr.  W. 
CoGHBANE-YouNO,  solicitor,  Perth. 


No.  151.       Police  Commissioners  of  Perth,  Pursuers;  Christie, 
PKBTMHiai.  Defender. 

commiMionen  of         Police  Act  of  1862 — Fire-Engine9 — Expense  when  sent  beyond 
^—  Boundaries  oj  Burgh, — Circiunstances  in  which  held  that 

the  owner  of  a  property  beyond  burgh  where  a  fire  had 
occurred,  and  to  which  the  fire  engines  had  been  sent, 
was  liable  only  for  one  half  the  expense. 

On  24th  October,  1884,  a  fire  occurred  at  Pottie  Mill, 

Glenfarg,  belonging  to  Mr.  Christie  of  Cowden,  and  the 

Perth  engine  having  been  sent  for,  expenses  for  the  use  of 

the  engine,  hires,  and  firemen's  wages  were  incurred  to  the 

amount  of  £23  17s.  Mr.  Christie  disputed  liability  to 
relieve  the  Commissioners  of  these  expenses  on  various 
grounds.  He  pleaded  that  the  engine  not  being  sent  for  by 
any  one  on  his  behalf,  but  by  his  tenant,  he  (the  tenant) 
was  the  only  person  liable.  Mr.  Christie  also  pleaded  that 
there  was  no  propriety  in  the  Commissioners  sending  the 
engine  so  far  as  Pottie  Mill,  seeing  he  had  not  sent  for  it, 
and  that  in  any  event,  under  the  Police  Act,  he  was  only 
liable  for  one-half  of  the  Commissioners'  charges.  He  also 
complained  of  these  charges  as  excessive.  By  section 
347  of  the  Police  Act,  Commissioners  are  entitled  to  send 
their  engines  beyond  their  boundaries  to  extinguish  fires, 
and  the  owner  and  occupier  of  the  premises  where  the  fire 
occurs  are  liable  jointly  to  defray  the  expenses  incurred. 
In  the  event  of  dispute  as  to  the  amoimt  of  these  expenses, 
or  the  propriety  of  the  Commissioners  sending  their  engine 
(where  the  propriety  is  disputed),  the  Act  declares  the 
decision  of  the  SheriflF  thereon  to  be  final.  The  Sheriff- 
Substitute  (Grahame)  issued  the  following  Interlocutor  :— 

Juiie9^i88s.  Perth,  9«A  June,  1885. — The  Sheriff-Substitute  havmg  heard 
Sheriff  qkahajix.  parties'  procurators  :  Finds  that  on  24th  October,  1884,  the  fire- 
engine  and  hose  belonging  to  the  pursuers,  the  Police  Com- 
missioners of  Perth,  were  sent  to  the  premises  belonging  to  the 
defender  at  Pottie  Mill,  to  assist  in  extinguishing  the  fire  which 
had  broken  out  there ;  that  the  sending  of  the  engine  and  firemen 
for  the  extinguishing  of  said  fire  was  a  proper  act  on  the  part  of 
said  Commissioners,  and  that  the  account  now  sued  for  in  name  of 
expenses,  and  as  charge  for  the  use  of  the  fire-engine  and  appurten- 
ances thereby  incurred,  is  reasonably  chained;  that  while  under  the 
347th  section  of  the  Police  and  Improvement  (Scotland)  Act, 
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1862,  it  is  provided  that  when  the  engines  and  firemen  have  been    ^"""""' 

sent  beyond  the  boundaries  of  the  burgh,  as  in  the  present  case,  conj„^"^eri  of 

the  owner  and  the  occupier  of  the  premises  where  the  fire  shall  Perth  v.  ohriaUe. 

have  happened  shall   in   such   cases  jointly   defray  the   actual    jQne9,iM6. 

expenses  which  may  be  thereby  incurred,  in  the  present  instance  sheriff  gbIhaxb. 

the  owner  of  the  premises  is  alone  sued,  and  that  no  proof  is  offered 

of  the  amounts  of  the  respective  interests  of   the   owner  and 

occupier  of  the  premises  in  the  subject  as  affected  by  the  fire : 

Finds  in  point  of  law  that,  in  the  circiunstances,  the  said  interests 

of  the  owner  and  occupier  are  to  be  presumed  to  be  equal,  and 

that  the  liability  of  each  for  the  expenses  incurred  is  to  be  held  as 

equally  incurred  between  them :  Therefore  finds  the  defender  liable 

to  the  pursuers  in  the  sum  of  £11  18s.  6d.,  being  one-half  of  the 

amount  sued  for,  and  decerns  therefor:  Finds  neither  party  entitled 

to  expenses,  and  decerns.  John  Grahams. 

Ifote. — I  cannot  hold  that  the  provision  in  the  statute  to  the 
effect  that  the  owner  and  occupier  shall  jointly  defray  the  expense 
attending  the  sending  of  the  fire-engines  in  such  cases  ss  the 
present,  is  to  be  taken  as  imposing  a  joint  and  several  liability 
upon  the  owner  and  occupier  of  the  premises  affected  by  the  fire, 
apart  from  the  interest  which  they  respectively  have  in  the 
premises ;  and  it  appears  to  me  that  the  proper  course  of  the 
Commissioners,  in  suing  for  payment  of  the  expense  so  incurred,  is 
to  cite  both  of  those  parties  for  their  respective  interests ;  and 
these  interests  being  determined  by  admissions  or  proof,  to  have 
the  joint  liability  of  the  parties  fixed  accordingly.  When  this  is 
not  done,  and  where  no  evidence  is  adduced  as  to  the  particular 
interest  in  the  premises  affected  by  the  fire,  of  the  party  who  alone 
is  sued,  there  does  not  seem  to  be  any  other  course  open  than  to 
hold  that  the  joint  liability  of  the  owner  and  occupier  is  equal,  and 
to  find  accordingly.  J.  G. 

This  judgment  was  SiCquieseed  in. 

For  puT8aeT8-*Mr.  WILLIAM  MacLeish,  Perth.  For  defender— J.  Sc  J. 
MiLLBB,  Perth. 


David  N.  Shaw,  PetitioTier;  Robert  W.  Browne,  No.  152. 

Respondent  pemmhik.. 

Shaw  V.  Browne. 

Landlord  and  Tenant — Sequestration  currente  termino. — Held         — 
that  sequestration  currente  termino  must,  unless  in  very 
exceptional  circumstances,  be  taken   at  the  landlord's 
expense. 

Mr.  David  N.  Shaw,  contractor,  Perth,  presented  a  petition 
against  his  tenant,  Mr  Robert  W.  Browne,  lately  organist  in 
Perth,  to  have  his  furniture  sequestrated  currente  termino, 
on  the  ground  that  the  defender  was  endangering  his  right 
of  hypothec.  The  rent  was  consigned  by  defender  on  the 
term  day,  and  the  sole  question  to  be  disposed  of  was  that 
of  expenses.  The  Sheriff-Substitute  (Grahame)  issued  the 
following  Interlocutor:— 

Perth,  17 th  July,  1885.— The  Sheriff-Substitute  having  heard    ^^f}[:}^ 
parties'  procurators  and  made  avizandum  with  the  whole  case  :  Bheriff g»ahaj«. 
Finds  in  point  of  fact  that  the  pursuer  is  proprietor  of  a  house  in 
Rosslyn  Place,  Perth,  which  he  let  to  the  defender  for  the  year 
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Pbrthshiss.  from  Whitsunday,  1 884,  to  Whitsunday,  1 885,  at  the  yearly  rent  of 
Shaw  V.  Browne.  £27,  payable  hsJf-y early  in  equal  portions  at  Whitsunday  and 
Jaiy^i886.  Martinmas ;  that,  on  5th  May  last,  the  pursuer  raised  the  present 
sheriffOftAHAMi.  action  of  sequestration  of  the  defender's  effects  in  said  house  in 
security  and  for  payment  of  the  rent  to  become  due  at  the  ensuing 
Whitsunday  term,  and  obtained  decree  of  sequestration  and  war- 
rant to  poind'  accordingly ;  that  the  full  amount  of  the  rent  due 
by  the  defender  to  the  pursuer  at  said  term  of  Whitsunday  was 
timeously  consigned  by  the  defender  in  the  hands  of  the  clerk  of 
Court,  and  intimation  thereof  made  to  pursuer's  agent ;  that  it  is 
not  proved  that  at  the  time  of  raising  this  action  the  defender  was 
in  such  embarrassed  circumstances  or  was  acting  in  such  a  manner 
as  to  endanger  or  defeat  the  pursuer's  right  of  hypothec  over  the 
defender's  effects :  Finds  therefore  in  point  of  law  that  the  piu*- 
suer's  proceedings  were  not  justified;  therefore  recalls  the  said 
sequestration,  and  authorises  Mr,  Love  to  deliver  up  the  defender's 
furniture  deposited  in  his  warerooms  :  Finds  the  defender  entitled 
to  expenses,  including  the  expenses  incurred  in  removing  and  stor- 
ing furniture,  <kc.  John  Grahame. 

Ifote. — Sequestration  currente  termtno,  when  there  are  no  arrears 
due  for  previous  rent,  is  justified  only  by  very  strong  grounds  of 
belief  in  the  tenant's  poverty  or  dishonest  conduct.     I  am  unable 
to  find  such  in  the  present  case.     The  defender  w*as  no  doubt  in 
somewhat  straitened  circumstances,  but  that  of  itself  is  not  enough 
to  subject  him  to  the  harsh  procedure  of  a  sequestration  process  in 
order  to  secure  rent  not  due.     He  had  paid  the  preceding  half- 
year's  rent,  and  unless  the  pursuer  can  be  held  to  have  established 
that  the  defender  was  in  niah  fide^  and  acting  in  such  a  way  as  to 
defeat  the  pursuer's  right  of  hypothec,  I  cannot  hold  that  the  pur- 
suer's action  was  justified,  and  that  he  is  entitled  to  the  expenses 
of  his  unnecessary  process  of  sequestration.     The  defender's  mone- 
tary difficulties  were  throughout  known  to  the  pursuer,  and  the 
defender's  whole  conduct  in  his   commimings  w4th  the  pursuer 
must,  I  think,  be  viewed  as  indicating  an  intention  to  pay  his  rent 
when  it  became  due.     The  pursuer  has  failed,  I  think,  to  prove  any 
plan  or  attempt  on  the  part  of  the  defender  to  remove  his  furniture 
from  the  pursuer's  house  previous  to   the   term  with  the  view 
of  defeating  the  pursuer's  hj'pothec.     He,   no  doubt,  intended, 
and  did  not  conceal  from  the    pursuer    his  intention,  after  the 
term  to  remove  and  store  the  furniture  ;  and  assiuning  that  he  was 
in  a  position  to  believe  that  his  rent  would  be  paid  at  Whitsunday, 
as  it  practically  has  been,  his  preparations  tt»  remove  and  store  his 
furniture  were  not  improper.     At  the  time  when  he  consulted  Mr. 
Bums  in  regard  to  the  storing  of  his  furniture,  it  has  not  been 
proved  that  he  was  in  bad  faith  in  stating  to  him  his  anticipation 
of  being  able  to  arrange  with  the  pursuer  for  payment  of  his  rent, 
and  his  endeavour  to  meet  with  the  pursuer  next  morning  for  that 
purpose  is  in  favour  of  this  view.     The  rent  to  be  paid  was  not  a 
large  sum,  and  in  the  circumstances  I  do  not  think  that  it  has  been 
proved  that  it  w^as  necessary  for  the  pursuer's  security  that  the 
present  proceedings  of  sequestration  should  have  been  adopted  by 
him.  J.  G. 

On    appeal,  the    Sheriff-Principal   (Gloao)   issued   the 
following  Interlocutor : — 

August  14,1888.       Edinburgh,  \itli  Aug^ist^  1885. — Having  resumed  consideration 
Sheriff  oloa«.   of  the  case,  recalls  the  following  finding  in  the  Sheriff-Substitute's 
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interlocutor — namely,  "  that  it  is  not  proved  that  at  the  time  of    ^"*'"°'"- 
"  raising  this  action  the  defender  was  in  such  embarrassed  circum-  b*»^  g.  Browne, 
"stances,  or  was  acting  in  such  a  manner  as  to  endanger  or  defeat  Aqgnat m.  iws. 
"the  piursuer^s  right  of  hypothec  over  defender's  effects,"  and  also   sheriff oloao. 
the  finding  in  law  to  the  effect  that  "  the  pursuer's  proceedings 
"were  not  justified  :"  Finds  in  place  thereof  that  no  circumstances 
have  been  established  which  entitled  the  pursuer  to  raise  the  pre- 
sent process  of  sequestration  in  security  at  the  defender's  expense. 
Quoad  tdtra  adheres  to  the  Sherifif-Substitute's  interlocutor :  Finds 
the  defender  entitled  to  additional  expenses,  &c. 

W.  E.  Gloao. 

Note. — This  petition  for  sequestration  of  a  tenant's  furniture  was 
presented  on  5th  May  last  in  order  to  secure  payment  of  the  rent 
which  fell  due  at  Whitsunday  following,  at  which  term  the  defender 
was  leaving  the  house.  It  appears  proved  that  previous  rents  had 
been  paid  somewhat  irregularly ;  that  at  Whitsunday,  1884,  part  of 
the  furniture  had  been  removed  without  the  landlord's  knowledge; 
that  at  the  time  this  action  was  raised,  the  tenant,  if  not  in  embar- 
rassed circumstances,  was  unable  to  pay  all  his  debts,  and  that  he 
had  said  to  the  pursuer  that  he  would  not  be  able  to  pay  the  whole 
rent  at  the  term  ;  that  he  and  his  family  vacated  the  house  and 
left  for  England  on  the  2d  May,  without  leaving  his  address  with 
the  pursuer  or  making  satisfactory  arrangements  for  paying  the 
rent ;  that  he  had  arranged  for  the  storage  of  his  furniture  with  an 
upholsterer ;  and  that  some  small  articles  were  removed  by  the 
person  with  whom  he  had  left  the  key.  All  these  circumstances 
were  susceptible  of  explanation,  and  indeed  have  been  explained ;  and 
for  my  own  part  I  have  not  the  smallest  suspicion  that  the  defen- 
der intended  to  cheat  the  pursuer  of  his  rent.  But  at  the  same 
time  I  do  not  doubt  that  the  circumstances  may  have  appeared 
suspicious  to  the  landlord ;  and  I  am  not  prepared  to  say  that  he 
was  going  beyond  his  legal  right  in  making  use  of  the  diligence  in 
security.  He  may  have  been  unduly  suspicious  and  possibly  harsh ; 
but  I  am  not  prepared  to  say  that  he  did  more  than  the  law  per- 
mits. But  it  seems  to  me  unnecessary  to  pronounce  any  finding 
on  this  point,  because  the  question  here  mised  is  not  whether  the 
pursuer  was  entitled  to  bring  this  process  of  sequestration,  but 
whether  he  was  entitled  to  secure  himself  at  the  tenant's  expense. 

The  rent  was  consigned  on  15th  May,  and  the  pursuer  was  called 
on  to  withdraw  his  sequestration.  He  refused  to  do  so ;  and  the 
defender  then  lodged  his  defences,  and  afterwards  a  minute  (No.  1 1 
of  process)  asking  recall  of  the  sequestration.  This  motion  was 
refused  by  interlocutor  of  26th  May,  and,  of  the  same  date,  a  proof 
was  allowed ;  and  a  proof,  a  hundred  pages  long,  has  accordingly 
been  taken.  Now,  the  pursuer  could  justify  his  refusal  to  with- 
draw the  sequestration  after  the  rent  was  consigned  only  on  the 
ground  that  he  was  entitled  to  the  expenses,  and  entitled  to  keep 
up  the  sequestration  in  order  to  secure  the  expenses,  and  that  was 
what  his  counsel  did  maintain  at  the  debate.  Now,  I  think  that 
the  case  of  Gordon  v.  Suttie,  11th  June,  1836,  14  S.D.  954,  which 
has  never  been  questioned  (Hunter  ii.,  422),  conclusively  shows  that 
while,  in  certain  circumstances,  a  landlord  may  have  a  right  to  use 
sequestration  currente  tenmno  as  an  exceptional  and  precautiopary 
measure,  he  must,  unless  the  circumstances  be  very  unusual,  pay 
the  expenses  of  that  step  himself;  and,  if  so,  it  seems  to  follow 
that,  unless  the  circumstances  of  this  case  are  very  unusual,  the 
defender  was  in  the  right,  when,  before  he  incurred  any  judicial 
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PisTBaHiu.  expenses,  he  called  on  the  pursuer  to  withdraw  the  sequestration, 
^^^  L^"*'^*'  a^d  the  pursuer,  in  refusing  to  do  so,  was  in  the  wrong.  And  seeing 
August  14. 1886.  that  no  very  exceptional  circumstances  are  averred  in  the  petition, 
Sheriff  gloao.  I  confcss  I  think  that  the  crave  in  the  defender's  minute  should 
have  been  granted,  and  that  there  should  have  been  no  proof  at 
all.  The  defender,  however,  did  not  appeal  against  the  interlocu- 
tors of  26th  May;  and  1  have  not,  on  consideration,  thought  it 
necessary  to  deal  with  them.  I  can  adhere  in  substance  to  the 
Sheriff-Substitute's  interlocutor  without  doing  so ;  but  I  hold  that, 
when  the  piuisuer  asked  a  proof,  he  was  bound  to  make  out  a  case 
so  strong  as  to  displace  the  ordinary  rule  that  a  landlord,  if  he 
sequestrates  currente  terminoy  must  do  so  at  his  own  expense.  I 
am  perfectly  clear  that  no  case  of  that  kind  has  been  made  out. 
Counsel  for  the  pursuer  argued  that,  after  the  defences  were  lodged, 
the  question  was  no  longer  whether  the  proceedings  were  lawful, 
but  whether  they  were,  as  the  defender  avers,  "nimious  and 
"  oppressive  in  the  extreme,"  and  he  maintained  that  if  he  showed 
that  he  had  reasonable  grounds  for  these  proceedings,  he  suc- 
ceeded in  the  proof.  But  I  do  not  think  so.  I  think  the  question 
is  whether  the  pursuer  was  in  the  right  in  insisting  in  maintaining 
his  diligence  after  the  rent  was  tendered  and  consigned.  I  have 
said  that  I  think  he  was  quite  in  the  wrong.  I  must  be  allowed 
further  to  say  that  the  parties  should,  in  any  case,  have  kept  the 
proof  within  more  reasonable  limits. 

I  observe  that  there  is  no  warrant  granted  to  the  pursuer  to 
uplift  the  consigned  rent ;  but  as  the  expenses  will  fall  to  be  set 
against  the  rent,  I  have  thought  it  better  to  leave  that  matter  for 
disposal  by  the  Sheriff-Substitute.  W.  E.  G. 

For  pursuer— Mr.  Sbaw,  adyocate,  and  Mr.  JoB2f  Stbwast,  Perth.  For 
defender — Mr.  John  A.  Robxbtbon,  Perth. 


SHERIFF  COURT  OF   FORFARSHIRE. 
No.  153.    Daniel  Brand,  Complainer;  William  Pert,  Respondeixi, 

FoMAMHiM.  Merchant  Shipping  Acts  of  1854  and  IS72— Pilotage.— Hefd 

Brand  r.  Pert.  that  the  penalty  incurred  by  an  unqualified  pilot  assum- 

ing the  charge  of  a  ship  after  a  qualified  pilot  had 
offered  his  services  did  not  apply  outwith  a  compulsory 
pilotage  district. 

This  w^as  a  complaint  under  the  Summary  Jurisdiction 

Acts  at  the  instance  of  Daniel  Brand,  Seagate,  Montrose,  a 

duly  licensed  pilot  for  the  North  Sea,  with  the  concurrence 

of  the  Procurator  Fiscal  for  Forfarshire,  against  William 

Pert,  seaman,  Montrose.     The  complaint  set  forth  that  the 

respondent  had  contravened  the  Merchant  Shipping  Act, 

1854,  and  in  particular  the  360th  and  361st  sections 
thereof,  in  so  far  as,  on  or  about  Saturday,  27th  June,  1885, 
the  ship  *  Clydebank,'  of  Glasgow,  having  sailed  from 
Montrose  harbour  on  a  voyage  to  Melbourne,  and  the  com- 
plainer  having,  before  said  ship  sailed,  offered  his  services 
as  pilot  to  take  charge  of  her  from  the  mouth  of  the  river 
Southesk,  either  north  or  south,  to  the  limits  of  the  North 
Sea,  the  respondent,  being  an  unqualified  pilot,  sailed  in  said 
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ship  to  the  mouth  of  the  said  river,  and  did  there,  on  the  date 
foresaid,  assume  the  charge  of  said  ship,  and  did  continue 
in  charge  till  the  said  ship  reached  Folkestone,  well  knowing 
that  the  complainer  had  offered  his  services  as  aforesaid. 

By  sec.  360  of  the  Merchant  Shipping  Act,  1864,  it  is 
provided,  inter  alia,  that  ^^a  qualified  pilot  may  supersede  an 
** unqualified  pilot;"  and  by  sec.  361  of  said  Act  it  is  provided 
that  "  an  unqualified  pilot  assuming  or  continuing  in  the  charge 
'^  of  any  ship  after  a  qualified  pilot  has  offered  to  take  charge  of 

^'her shall  for  each  offence  incur  a  penalty  not 

"  exceeding  fifty  pounds." 

At  the  calling  of  the  case  on  30th  July,  the  respondent's  agent 
objected  to  the  relevancy  of  the  complaint  on  the  grounds — 

(1)  That  the  1854  Act  did  not  apply  to  deep  sea  pilotage, 

but  only  applied  within  the  compulsory  districts. 
Various  sections  throughout  the  Act  were  referred  to 
in  support  of  this  contention  (sections  330,  333,  337, 
340,  345,  354,  355,  and  357). 

(2)  That  the  complainer  did  not  hold  his  license  under  the 

1854  Act,  but  under  the  Merchant  Shipping  Act, 
1872,  sec.  11  of  which  provided  that  "any  pilotage 
"  authority  may,  if  authorised  in  that  behalf  by 
"  Order  of  Council,  grant  special  licenses  qualifying 
"  the  persons  to  whom  they  are  granted  to  act  as  pilots 
"  to  any  part  of  the  sea  or  channels  beyond  the  limits 
"  of  any  pilotage  authority ;  so,  however,  that  no  pilot 
"  90  licensed  be  entitled  to  supersede  an  unlicensed  pilot 
"  outside  the  limits  of  the  authority  by  which  ?ie  is 
"  licensed"    The  complainer  had  therefore  no  title  to  sue. 

The  complainer's  agent  replied  to  objection  1,  that  there  was 
nothing  in  the  1854  Act  limiting  its  application  as  contended  for. 
More  particularly,  sec.  361  of  that  Act,  being  the  section 
founded  on,  was  broad  enough  in  its  terms  to  apply  to  deep  sea 
pilotage.  The  words  "qualified  pilot"  in  that  section  were 
defined  in  the  interpretation  clause  to  mean  "any  person  duly 
"  licensed  by  any  pilotage  authority  to  conduct  ships  to  which  he 
"does  not  belong."  The  complainer's  license  (which  was  pro- 
duced) showed  him  to  be  such  a  person,  and  if,  as  libelled,  the 
respondent  assiuned  charge  of  the  ship  after  the  complainer  had 
offered  his  services  as  pilot,  the  complainer  was  an  "aggrieved 
"person''  in  the  sense  of  sec.  531  of  the  1854  Act,  and  as 
such  entitled  to  bring  the  complaint. 

In  answer  to  the  2nd  objection,  the  complainer's  agent  admitted 
that  section  360  of  the  1854  Act,  which  entitled  a  qualified  pilot 
to  supersede  an  unqualified  pilot,  was  inapplicable,  as  this  section 
had  been  amended  so  far  as  deep  sea  pilots  were  concerned  by  the 
1872  Act,  but  argued  that  sec.  361  of  the  1854  Act  (which 
was  the  section  chiefly  founded  on,  and  w^hich  prohibits  an 
unqualified  pilot  assuming  charge  of  a  ship  after  a  qualified  pilot 
has  offered  his  services)  was  not  repealed  or  amended  qiuxid  deep 
sea  pilots  by  the  1872  Act.  It  was  one  thing  for  a  qualified  pilot 
to  be  entitled  to  supersede  an  unqualified  pilot  who  had  been 
previously  employed,  and  another  and  different  thing  for  a  qualified 
pilot  first  in  the  field  to  be  entitled  to  prevent  an  unqualified 
pUot  from  superseding  him.  The  former,  but  not  the  latter,  was 
struck  at  by  the  1872  Act. 

^  2b 
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poMXMHiEi.       rpj^Q  Sheriflf-Substitute  (Robertson)  adjourned  the  case 

Brand  v.  Pert.   ^^  consider  the  question  of  relevancy,  and  of  this  date 

Augusta,  1886.   issued  an  interlocutor,  in  which  he   held  in  law  that  the 

RoMMfoir.     361st    section    of    the     Merchant     Shipping    Act,    1854, 

applied  only  to  the  compulsory  pilotage  district,  and  in 

fact  that  it  was  admitted  by  the  complainer  s  agent  that 

the  offence  charged  was  not  committed  in  the  compulsory 

district;   therefore   assoilzied  the   respondent,   and  found 

him  entitled  to  £3  3s.  of  expenses.     His  Lordship  added 

that  the  case  was  a  very  important  one,  and  that  he  would 

be  glad  to  write  a  case  for  appeal. 

The  complainer's  agent  thereupon  craved  the  Sheriff- 
Substitute,  under  the  Summary  Procedure  Appeals  Act, 
1875,  to  state  a  case  for  the  determination  of  the  High 
Court  of  Justiciary,  and  he  agreed  to  do  so ;  but  the  appeal 
was  not  proceeded  with. 

For  complainer — J.  &  A.  W.  Mtles  k  Co.,  Forfar.    For  respondent— 
Watt  Sc  Cje&as^  Dundee. 


No.  154.  Complaint — John  Fakqtjharson. 


FORVABSHIUL 


Process — Close  Time  Act,  13  Geo.  Ill,  cap,  54. — Held  that  a 
^Fa^uSmoo!*"  "moiith"  meant  a  calendar  month. 

aoMBwoir.  "A.  complaint  under  the  Summary  Procedure  Acts,  1864 
and  1881,  was,  on  7th  February,  1885,  presented  in  the 
Sheriff  Court,  Forfar,  at  the  instance  of  the  Procurator 
Fiscal,  charging  John  Farquharson  with  having  been  guilty 
of  a  contravention  of  13  Geo.  III.  cap.  54,  sec.  1,  in  so  far  as 

he  carried,  or  had  in  his  possession,  "on  11th  August,  1884, 
"  or  on  some  other  day  of  that  month  prior  thereto,"  93 
grouse  on  the  road  near  Auchinleish  plantation,  in  the 
parish  of  Glenisla  and  county  of  Forfar.  On  the  same 
day,  7th  February,  the  Sheriff-Substitute  (Robertson) 
granted  a  warrant  to  apprehend  Farquharson  and  bring  him 
to  trial.  The  warrant  was  not  put  in  force  till  9th  July, 
1885,  when  Farquharson  was  apprehended,  and  his  trial 
fixed  for  18th  July. 

By  section  14  of  the  statute  alleged  to  have  been  contravened 
it  is  enacted,  "  Provided  always  that  no  penalty  or  forfeiture  in 
'*  this  Act  shall  be  recovered  unless  the  prosecution  for  recovering 
'^  thereof  shall  be  commenced  within  six  months  after  the  offence 
"  is  conmiitted." 

At  the  diet  for  trial  of  the  case,  Mr.  Paul,  the  agent  for  the 
accused,  stated  the  following  objections  to  the  complaint : — 

First, — That  the  complaint  was  inept  and  incompetent,  in 
respect  that  the  contravention  founded  on  had  prescribed  under 
section  14  of  said  statute  before  quoted.  The  words  "six  months" 
in  said  statute  meant  lunar  months,  or  168  days,  within  which 
time  the  said  complaint  should  have  been  served,  whereas  it  bad 
not  even  been  issued  until  the  180th  day,  and  therefore  the  com- 
plaint fell.  In  further  support  of  this  contention,  Mr.  Paul  founded 
on  "Jacob's  Law  Dictionary,"  imder  the  heading  "  Month,"  where 
it  is  laid  down  that  the  word  "month,"  occurring  in  a  statute 
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or  at  common  law,  means  a  lunar  month;  and  also  the  case  of  foeiawwiii. 

Campbell^  8  R.  31,  where  Lord  Young  expressed  the  opinion  that  CompJj|j^j|»» 

"months  "  meant  limar  months,  unless  *  *  calendar  "  was  inserted ;  also        uT^n 

the  cases  of  Lacon  v.  Houper^  6  T.  R.  224,  and  Crook  v.  M^Tavish^     Eomemoh. 

1  Bing.  307.     In   still   further  support   of   the   contention   that 

months  in  statutes  meant  lunar  months,  Mr.  Paul  founded  upon 

the  statute  13  &  14  Vict.  cap.  21,  entitled  "An  Act  for  shortening 

"the  language  used  in  Acts  of  Parliament,"  10th  June,  1850, 

which  provides  in  section  4  that  the  word  "month"  is  "to  mean 

"  calendar  month,  unless  words  be  added  showing  lunar  months  to 

be  intended."     That  statute  clearly  showed  that  his  contention 

was  right,  in  respect  that  the  word  "month"  meant  nothing  else 

in  the  previous  statutes  than  "  lunar  month,"  and  that  the  Act 

passed  in  1850  defining  the  word  "month"  applied  only  to  the 

future,  and  was  not  in  any  way  retrospective — ^per  "  Maxwell  on 

the  Interpretation  of  Statutes,"  p.  309. 

Second, — That  the  case  was  incompetent,  in  respect  that  the 
contravention  founded  on  had  prescribed  under  section  14  of  said 
Act,  in  so  far  as  the  complaint  had  not  been  served  on  the  accused 
within  six  months,  even  supposing  calendar  months  were  held  to 
apply.  There  had  been  no  interruption  of  the  prescription  what- 
ever, and  it  was  well  settled  law  in  Scotland  that  the  mere  issuing 
of  a  writ,  without  service  within  the  prescribed  period,  was  not 
sufficient  to  interrupt  the  prescription.  As  the  present  complaint 
was  not  served  till  nearly  five  months  beyond  the  prescriptive 
period,  and  as  the  prescription  had  not  been  interrupted,  the 
complaint  was  therefore  incompetent.       * 

Third. — That  the  complaint  was  further  incompetent,  in  respect 
that  the  prosecutor  libelled  the  contravention  as  having  taken 
place  on  "11th  August,  1884,  or  on  some  other  day  of  that  month 
"prior  thereto."  Mr.  Paul  contended  that,  even  assuming  the 
complaint  had  been  timeously  brought  on  7th  February,  1885,  yet 
the  prosecutor  was  libelling  the  Ist  August,  and  any  day  thereafter 
down  to  and  including  11th  August,  as  date  of  offence — a  period 
clearly  beyond  the  six  months. 

Mr.  Whyte,  the  prosecutor,  replied  that  the  word  "  months " 
meant  calendar  months,  and  that  as  he  obtained  the  warrant  on 
the  complaint  on  7th  February,  or  within  six  calendar  months,  the 
complaint  was  quite  competent. 

The  Sheriff  repelled  the  objections,  but  granted  leave  to 
appeal. 

The  accused  pleaded  not  guilty,  and  the  case  proceeded  to 
trial.  He  was  convicted,  and  fined  £23  5s.,  being  6s.  for 
each  bird. 

The   appeal   was   heard  before   Lord    Craighill   at    the    *^^SJS^." 

Autumn  Circuit  Court  at  Dundee  of  this  date.  septn^isas. 

After  hearing  counsel,  his  Lordship  stated  that  the  appeal  Lord  cilioHitL. 
was  of  considerable  importance,  and  that  as  it  was  desirable  to 
settle  the  questions  raised  by  the  appellant  once  for  all,  he  thought 
it  was  advisable  to  certify  the  appeal  to  the  High  Court  of  Justiciary 
for  the  opinion  of  the  Lords  of  Justiciary.  His  Lordship  accordingly 
certified  the  appeal,  and  fixed  the  further  hearing  to  take  place  in 
the  High  Court,  Edinburgh,  on  9th  November  following. 

For  complainer  and  respondent  in  appeal — Mr.  Younobb,  advocate,  and 
Mr.  Fbebmah,  Forfar.  For  appellant— Mr.  Kennedy,  advocate,  and  Mr. 
Q.  B.  Paul,  Dundee. 
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No.  155.  SHERIFF  COURT  OF   MID-LOTHIAN. 

Mii>-LoTHiAir. 

Magi^tea  of     The  MAGISTRATES  OF  Leith,  Appellants ;  A.  R  Paxton, 

Leitn  V.  Paxton.  -n  7       . 

—  liespondent. 

General  Police  Act^  sees,  151  and  152 — Paving — Comer 
Tenement — Assessment — Circumstances  in  which  it  was 
held  that  the  assessment  in  respect  of  comer  tenements 
must  be  laid  on  according  to  sec.  151. 

In  1884  the  Magistrates  and  Council  of  Leith  resolved  to 
pave  and  causeway  certain  streets  as  private  streets,  and 
gave  the  usual  statutory  notice.  No  objection  was  made  at 
the  time  to  their  proceedings,  and  the  works  were  executed. 
There  is  a  main  street,  600  feet  long  and  21  feet  broad,  as 
yet  unnamed,  from  which  six  streets  branch  off  at  right 
angles.  The  only  entrance  to  and  exit  from  these  streets 
are  by  the  main  street  referred  to.  The  151st  section  of  the 
Police  Act  authorises  the  Commissioners  of  Police  to  recover 
the  expenses  incurred  by  them  in  respect  of  private  streets 
from  the  owners  of  premises  fronting  or  abutting  in  propor- 
'  tion  to  their  frontage.  The  Magistrates  and  Council,  acting 
as  Police  Commissioners,  proceeding  upon  this  section,  assessed 
the  defender  in  respect  of  his  frontage  to  one  cross  street,  and 
also  in  respect  of  his  premises  abutting  on  the  main  street, 
he  bein^  the  owner  of  a  comer  tenement.  The  defender 
appealed,  contending  that  the  assessment  should  have  been 
laid  on  under  the  152nd  clause  of  the  Act,  which  provides 
that  "  where  one  or  more  private  streets,  or  parts  thereof, 
"  serve  for  or  lead  to  premises  adjoining  the  same,  or  where, 
"  from  the  peculiar  nature  of  the  locahty,  in  the  judgment 
"  of  the  Commissioners,  the  proportions  of  each  owner  cannot 
"  be  regulated  according  to  the  frontage  as  above  provided 
"  for,  tne  Commissioners  shall  fix  and  determine  the  pre- 
"  mises  the  owners  of  which  shall  be  liable  for  such  costs, 
"  charges,  and  expenses,  and  the  proportions  leviable  from 
"  each  owner,  as  they  shall  consider,  under  all  the  circum- 
"  stances  of  the  case,  to  be  just."  The  Magistrates  and 
CouncU  adhered  to  the  mode  of  assessment  adopted  bv 
them.  This  test  case  was  accordingly  raised.  The  Sheriff- 
Substitute  (Hamilton)  issued  the  following  Literlocutor  :— 
Juiy»^i886.  Edinburgh,  20th  July,  1885.— The  Sheriff-Substitute  having 
heard  parties'  procurators,  and  considered  the  proof,  productions, 
and  whole  process :  Finds  that  the  assessment  complained  of  has 
been  rightly  imposed  in  terms  of  sec.  151  of  the  General  Police 
and  Improvement  Act,  1862,  and  that  sec.  152  of  said  Act  has  no 
application  to  the  circumstances  of  the  case,  repels  the  defences,  and 
decerns  against  the  defender  in  terms  of  the  prayer  of  the  petition: 
Finds  the  pursuers  entitled  to  expenses,  <bo. 

Hubert  Hamilton. 

I^ote, — There  are  two  answers  to  the  contention  upon  which  the 
defence  is  founded.  (1)  That  as  the  streets  shown  on  the  plan  No. 
16  of  process  are  all  private  streets  within  the  meaning  of  the  Acts, 
and  were  so  treated  without  objection  until  after  t£e  operations 


Sheriff 
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mentioned  on  record  had  been  completed,  the  pursuers  had  no 
alternative  but  to  charge  the  expense  of  these  operations,  in  terms 
of  the  ISlst  sec.  of  the  General  Police  Act,  upon  the  owners  of 
property  fronting  or  abutting  on  the  several  streets  in  proportion 
to  the  extent  of  such  frontage.  That  is  the  only  mode  of 
assessment  recognised  by  the  Act  in  the  case  of  private 
improvement  expenses,  and  it  must  be  strictly  carried  out,  even 
though  in  particular  instances  it  may  operate  with  apparent 
harshness.  Thus,  in  the  present  case,  the  proportion  payable  by 
the  owners  of  houses  on  the  line  A  to  B  in  the  plan  is  much 
greater  than  that  payable  by  the  other  owners  to  whom  the 
assessment  applies.  This,  however,  is  a  result  for  which  the 
pursuers  are  in  no  way  responsible.  (2)  It  is  a  mistake  to  suppose 
that  sec.  152  of  said  Act  applies  to  this  case.  Although  the  street 
running  eastwards  off  Lochend  Road  forms  the  only  access  to  the 
other  streets  shown  on  said  plan,  and  may  therefore  be  said  to 
"serve  for  or  lead  to"  them,  the  expression  "premises"  used  in 
said  section  cannot  be  held  to  include  "  streets." 

Upon  these  grounds,  the  Sheriff-Substitute  is  of  opinion  that  the 
ohjections  stated  to  the  present  assessment  are  not  well  founded. 
Practically,  however,  the  question  is  of  no  importance  to  the 
defender,  for,  under  the  feu  contract  relating  to  the  area  embraced 
in  said  plan,  he  can  obtain  the  very  relief  which  he  here  claims. 

H.  H. 

For  appellants— Mr.  JAS.  Campbell  Ibons,  S.S.C.  (Ibokb,  Roberts 
k  Lewis,  S.S.C.),  Leith.  For  respondent— Mr.  J.  B.  Suthebland,  S.S.C. 
(Bevebidob,  Sutherland  k  Smith,  S.S.C.)}  Leith. 


MiD-IiOTHIAff. 

MHfflBtntea  of 
Leitfi  V.  Paxton. 

July  SO,  188A. 
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Shotts  Parochial  Board,  Pursuers;  New  Monkland 

Parochial  Board,  Defenders, 

Public  Health  (Scotland)  Act,  1867 — Local  AutJun^ty  — 
Parochial  Board — Inftctiovs  Diseases — Removal  to  Fever 
Hospital, — Held  that  a  Parochial  Board  which  removes  a 
man  disabled  by  fever  to  an  hospital  is  acting  in  excess 
of  its  powers,  and  has  no  claim  on  the  parish  of  settle- 
ment for  costs  of  removal  and  maintenance  in  the  hospital. 

This  was  an  action  raised  in  the  Airdrie  Sheriff  Court  by 

Mr.  James  King,  inspector  of  poor,  on  behalf  of  the  Shotts 

Parochial  Board,  against  Mr.  Andrew  Alston,  as  inspector  of 

the  Parochial  Board  of  New  Monkland,  for  payment  of 

medical  relief  for  a  pauper  named  Robert  Keatings  and  his 
children.  The  facts  of  the  ease  are  fully  stated  in  the 
judgment. 

Sheriff  Mair,  in  giving  judgment,  said — In  this  case  Mr.  King,  as 
the  inspector  of  the  Shotts  Parochial  Board,  claims  relief  from  the 
Parochial  Board  of  New  Monkland  for  certain  sums  advanced  by 
the  Shotts  Parochial  Board  on  behalf  of  a  person  of  the  name  of 
Robert  Keatings,  and  his  children,  Mary  and  Helen,  in  the  months 
of  August,  September,  and  October,  1883.  So  far  as  the  relief 
was  asked  for  the  advances  made  on  behalf  of  the  children  I 
understand  that  there  is  no  dispute.  The  claim  is  made  against 
the  Parochial   Board  of   New   Monkland  on   the  groimd   that 


No.  156. 

LAVARK8HIKS. 

Shotta  Parochia 

Board  v.  New 

Monkland 

Parochial  Board. 


July  88, 1886. 
Sheriff  Maib. 


350  SHERIFF  COURT  REPORTS. 

Lakaiimhim.    tiiat    parish    is    the    place    of   settlement    of    Robert    Keatings 
shotte  Parwshiai  and  his  children.      But  a  nice   question  arises  bjs  to  whether 

Board  V.  New     ^r        -rr-  •  *  /.«»  •  t        *  a-  ^    i 

Monkiwid      Mr.    King,   as   inspector  of    poor  of  Shotts  parish,    is  entitled 
—         to  relief  of  the  advances  made   on  behalf  of  the  man  Robert 

nj^sss.  Keatings.  The  circumstances  under  which  the  advances 
Sheriff  maib.  ^gj.^  made  are  important.  It  appears  that  upon  the  1 5th  of 
August  Robert  Keatings  was  struck  down  wuth  typhoid  fever,  and 
there  can  be  no  doubt  that  he  was  thereby  rendered  unable  to 
earn  his  livelihood  or  maintain  his  family.  When  that  took  place, 
Mr.  King  had  him  at  once  removed  to  a  fever  hospital.  The 
children  of  Robert  Keatings  were,  if  I  mistake  not,  in  pupillarity, 
and  of  course  unable  to  maintain  themselves,  and  they  were  taken 
charge  of  by  the  Shotts  Parochial  Board  and  placed  upon  the 
ordinary  roll  of  paupers.  It  further  appears  that  Mr.  King  also 
placed  Robert  Keatings  on  the  roll  of  paupers,  and  the  question 
arises  whether  he  was  justified  in  doing  so,  or  whether,  in  conse- 
quence of  his  being  stricken  with  fever  and  sent  to  the  fever 
hospital,  another  authority  than  the  Parochial  Board  was  bound 
to  pay  the  expense  of  keeping  him  until  he  recovered.  Now,  it 
so  happens  there  are  two  distinct  authorities  in  the  parish  of 
Shotts,  as  well  as,  I  suppose,  in  every  other  parish.  These  two 
authorities  are  the  Parochial  Board  and  the  Local  Authority  con- 
stituted under  the  Public  Health  Act,  1867.  I  find,  upon  looking 
into  the  Public  Health  Act,  it  is  required  of  the  Local  Authority 
in  the  case  of  a  party  stricken  with  an  infectious  disease,  that  the 
sanitary  inspector  is  required  to  have  that  person  removed,  in  the 
interests  of  the  public  safety,  to  an  hospital.  And  in  that  case  the 
Local  Authority,  which  has  a  separate  assessment  from  the  Parochial 
Board,  is  bound  to  pay  the  expense  of  that  removal  as  well  as  that  of 
the  maintenance  of  the  patient  until  his  recovery.  In  this  particular 
case,  it  so  happens  that  Mr.  King  holds  the  double  ofl&ce  of 
inspector  of  poor  and  sanitary  inspector  to  the  Local  Authority, 
and  the  question  arises  whether  Mr.  King  \vas  justified  in  acting 
as  inspector  of  poor  in  the  case  of  this  man,  Robert  Keatings,  or 
whether  he  ought  to  have  acted  as  sanitary  inspector.  According 
to  several  decisions  of  the  Supreme  Court,  as  well  as  of  the  House 
of  Lords,  a  man  who,  previous  to  his  being  stricken  with  infectious 
disease,  is  able-bodied,  does  not  necessarily  become  a  pauper  when 
he  is  laid  down  with  that  disease.  And  that  being  so,  it  is  difficult 
to  see  how  the  inspector  of  poor  could  be  warranted  in  putting 
this  person,  Robert  Keatings,  on  the  roll  of  paupers.  This  question 
has  been  the  subject  of  discussion  in  various  cases,  and  it  so 
happens  the  opinions  have  varied.  In  the  first  case,  which  was 
brought  before  Sheriff  Glassford  Bell,  it  was  held  that  the  inspector 
of  poor  acted  quite  properly  in  relieving  a  person  in  similar  circum- 
stances to  Robert  Keatings,  and  that  he  had  a  claim  of  relief 
against  the  parish  of  settlement  (Poor  Law  Magazine  for  1871, 
vol.  xiii.,  p.  224).  The  question  afterwards  came  before  Sheriff 
Logic  in  this  court,  and  he,  after  considering  the  authorities,  came 
to  a  different  opinion  (same  volume  of  magazine,  p.  398).  The 
question  again  arose  before  Sheriff  Campion  at  Inveraray,  and  in 
consequence  of  the  novelty  of  the  question,  he  thought  it  desirable 
to  consult  the  secretary  of  the  Board  of  Supervision  on  the 
subject.  I  have  the  report  of  the  case  before  me,  dated  March, 
1881  (Poor  Law  Magazine,  voL  9,  p.  322),  and  the  opinion  of  Mr. 
Skelton,  the  secretary  of  the  Bo£u:xi  of  Supervision,  was  to  the 
effect  that  the  inspector  of  poor  had  no  claim  to  relief  against  the 
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parish  of  settlement.  It  was  again  submitted  by  memorial  to  the  i*^**""'"- 
late  Lord-Advocate  Balfour  by  the  Govan  parish,  and  his  lordship  ^^^/j^New  ^ 
was  of  opinion  that  the  expense  of  removing  and  maintaining  (in  the  **  vSlS  b^ 
interest  of  the  public),  under  the  Public  Health  Act,  persons  suffering 
from  infectious  disease,  forms  a  charge  upon  the  assessments  levied 
under  that  Act  without  relief  against  the  poor's  assessment  which 
are  levied  for  a  different  purpose.  (Poor  Law  Magazine  for  1871, 
vol.  v.,  p.  274.)  I  find,  further,  the  question  was  brought  before  the 
society  of  inspectors  of  poor  in  Scotland  in  a  case  put  before  them 
between  the  parishes  of  Cardross  and  Govan,  and,  after  discussion, 
thirteen  of  the  inspectors  voted  for  Govan  relieving,  and  eight 
thai  there  was  no  claim ;  in  other  words,  that  the  parish  of  settle- 
ment was  bound  to  relieve  the  parish  giving  medical  relief.  (Poor 
Law  Magazine  for  1881,  vol.  9,  p.  651.)  I  have  every  respect  for 
these  inspectors,  but  at  the  same  time  I  must  say  that  the 
views  expressed  by  Sheriflf  Logic,  Sheriff  Campion,  the  late  Lord- 
Advocate,  and  the  secretary  of  the  Board  of  Supervision,  commend 
themselves  more  to  my  mind  than  those  of  Sheriff  (ilassford  Bell 
or  the  inspectors  of  the  poor  who  formed  the  majority.  I  have 
already  said  the  two  bodies — the  Parochial  Board  and  the  Local 
Authority — are  quite  distinct,  and  have  entirely  different  functions. 
The  one  has  to  relieve  poverty  in  the  sense  of  the  Poor  Law  Acts, 
while  the  other  has  to  take  measiures,  when  necessary,  to  prevent 
the  spread  of  epidemic  disease.  In  the  present  case,  Keatings, 
immwiiat^ly  before  he  was  struck  down  with  typhoid  fever,  was, 
in  the  eye  of  the  law,  able-bodied,  and  therefore  not  a  subject  of 
parochial  relief;  and  although,  no  doubt,  that  disease,  while  it 
lasted,  rendered  him  unable  to  maintain  himself,  it  did  not  neces- 
sarily make  him  a  pauper.  His  was  a  case  not  for  the  inspector  of 
poor,  but  for  the  sanitary  inspector  under  the  Public  Health  Act, 
and  it  was  the  duty  of  the  latter,  in  the  interest  of  the  public 
safety,  and  at  the  expense  of  the  Local  Authority,  to  have  him 
removed  to  a  fever  hospital,  and  maintained  there  until  his 
recover}'.  That  expense  must,  in  my  opinion,  form  a  charge  upon 
the  assessments  levied  under  the  Public  Health  Act,  and  cannot 
be  charged  against  the  Parochial  Board  of  the  parish  of  the  man's 
settlement.  In  the  whole  circumstances,  therefore,  I  have  come 
to  the  conclusion,  after  deliberate  consideration,  that  the  Parochial 
Board  of  Shotts  is  not  entitled  to  the  relief  claimed  by  them  for 
Robert  Keatings,  in  so  far  as  removal  to  the  fever  hospital  and 
maintenance  there  are  concerned. 

For  Shotts  parish — Mr.  Kino,  Kilwiuning.     For  Monkland  parish — Mr. 
6.  B.  MoTHBBWKLL,  Alrdrle. 
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William  Anderson  and  John  Stirling,  Purauera ; 

John  Davidson,  Defender, 

Damages — Judicial  Siunder — Malice. — Held  that  no  action 
for  slander  lay  against  a  defender  who  used  defamatory 
words  in  defending  an  action,  he  having  believed  them 
at  the  time  to  be  true,  and  they  being  pertinent  to  his 
defence  and  used  without  malice. 

This  was  an  action  raised  in  the  Sheriff  Court  at  Stone- 
haven, in  which  William  Anderson,  salmon  fisher,  St.  Cyrus, 
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^'"wS"*'  ^^^  John  Stirlmg,  grieve  at  Scotstoun,  St.  Cyrus,  each  sued 
John  Davidson,  salmon  fisher,  St.  Cyrus,  for  the  sum  of 
£100  for  judicial  slander,  in  consequence  of  Davidson  having 
alleged,  in  an  action  of  filiation  and  aliment  brought  against 
him,  that  the  pursuers,  who  are  married  men,  had  had 
connection  with  the  pursuer  of  said  action.  The  Sheriff- 
Substitute  (Dove  Wilson)  pronounced  the  following 
judgment,  which  was  affirmed  on  appeal,  by  the  Sheriff- 
Principal  (Guthrie  Smith),  with  additional  expenses : — 

Stonehaven,  I6tk  June,  1885. — Having  considered  the  cause, 
finds  in  fact  (1)  that  the  defamatory  words  complained  of  were 
used  by  the  defender  in  defence  to  a  former  action  brought  against 
him ;  (2)  that  they  were  then  used  by  the  defender  in  the  belief 
that  they  were  true ;  (3)  that  they  were  pertinent  to  his  defence ; 
(4)  that  he  used  them  for  the  purpose  of  defending  himself; 
and  (5)  that  he  did  not  use  the  words  with  a  malicious  desire  to 
injure  the  character  of  the  pursuers  :  Finds  in  law  that  no  action 
lies  against  a  defender  for  words  used  by  him  in  such  circumstances; 
therefore  assoilzies  the  defender  from  the  conclusions  of  the  action; 
Finds  him  entitled  to  expenses,  <Szc.  J.  Dove  Wilson. 

I^ote, — The  defender  does  not  maintain  that  the  words  used  by 
him  in  the  former  action  were  true,  but  he  says  that,  although 
they  may  have  been  and  were  injurious  to  the  present  pursuers, 
they  were  pertinent  to  his  defence,  were  used  by  him  in  good  fait> 
while  acting  on  information  which  he  might  reasonably  credit, 
and  without  any  intention  of  aspersing  the  pursuers,  but  solely 
with  a  view  to  defending  himself.  All  these  grounds  of  defence 
seem  made  out  as  matters  of  fact.  The  former  action  was  one 
which  charged  the  defender  with  being  the  father  of  an  illegitimate 
child.  It  was  a  pertinent  defence  to  say  that  it  was  not  he,  but 
other  parties,  who  had  so  conducted  themselves  as  to  be  liable  to 
have  the  burden  of  the  paternity  thrown  on  them.  The  fact  that 
the  defender  led  no  evidence  in  the  former  case  in  support  of  his 
averments  against  the  present  pursuers  is  sufficiently  explained. 
It  appears  that  the  pursuer  of  the  former  action  failed  to  prove 
her  case  against  the  defender.  After  that,  it  would  only  have 
been  an  aggravation  of  the  defender's  conduct  if  he  had  needlessly 
brought  out  evidence  which  might  have  damaged  the  pursuers. 
It  seems  true  that  the  defender  was  somewhat  rash  in  making  the 
statements  against  the  present  pursuers  which  he  did  in  the  former 
action,  and  that  he  ought  to  have  made  more  investigation  before 
introducing  their  names ;  yet  it  is  proved  that  he  did  not  invent 
the  statements  against  them,  but  made  them  on  the  authority  of 
a  witness  whom  he  might  reasonably  enough  believe.  His  good 
faith  in  making  the  statements  seems  beyond  dispute,  and  it 
seems  clear  also  that  he  was  only  wanting  an  escape  for  himself, 
and  that  he  had  no  malicious  desire  to  take  an  opportimity  of 
saying  something  detrimental  to  the  pursuers.  In  such  circum- 
stances, it  seems  to  me  that  the  pursuers  have  no  legal  redress. 
The  law  which  makes  parties  to  actions  virtually  free  in  regard 
to  what  they  may  say  in  their  own  defence,  sometimes  bears  hardly 
upon  third  parties,  but  it  would  impede  justice  if  parties  were  not 
allowed  the  utmost  latitude  in  defending  themselves,  and 
statements  made  by  such  parties  are  deprived  of  much  of  their 
weight  by  the  mere  fact  of  their  being  made  by  persons  who  are 
to  a  large  extent  irresponsible.     Statements  made  by  a  defender. 
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if  pertinent  to  the  issue,  are  privileged,  unless  it  were  proved  that 

they  were  made  maliciously  and  without  probable  cause.     Entire 

absence  of  probable   cause   presumes   malice,  and   it  is  only  as 

evidence  of  the  latter  element  that  the  former  is  of  consequence. 

In  regard  to  what  must  be  proved  in  order  to  show  malice,  the  law 

is  settled.     "  The  malice,"*'  said  the  Lord  President  in  Mackellar  v. 

Duke  of  Sutherland,  1862,  "is  to   be   inferred   from   the  whole 

"circumstances  of  the  case,  but  the  proof  must  amount  to  this, 

"  that  in  making  the  statement  complained  of,  the  defender  acted, 

"  not  with  the  view  to  maintaining  his  case  in  the  litigation,  but 

"  with  a  mind  to  injure  the  pursuer."     The  law  was  laid  down  to 

the  same  effect  in  the  House  of  Lords,  in  Eunng  v.  CuHeriy  1833. 

In  that  case.  Lord  Wynford  said — "  The  principle  of  the  law  of 

"  Scotland  and  that  of  the  law  of  England  appears  to  me  to  be 

"  precisely  the  same  with  respect  to  anything  stated  in  the  course 

"  of  judicature ;  and  though  it  is  false,  though  it  is  slander,  yet  if 

"  the  party  who  offers  it  in  evidence  believes  it  to  be  true,  and 

"  therefore  does  not  offer  it  in  evidence  from  motives  of  malice,  it 

"  cannot  be  made  the  subject  of  an  action."     "All  the  authorities," 

he  adds,  "  concur  in  providing  that  in  these  cases  you  must  prove 

"  the  falsehood  of  the  words,  and  that  when  they  were  spoken,  the 

"  person  speaking  knew  they  were  false,  and  so  bringing  home  to 

"  the  party  using  the  words  that  he  did  not  make  use  of  them 

"  merely  for  the  purpose  of  defending  himself  against  the  action 

"brought  against  him,  but  that  he  made  use   of  them   from  a 

"  malicious  desire  to  asperse  the  character  of  the  person  of  whom 

"they  were  spoken."     Since  Lord  Wynford  here  affirms  the  law  of 

England  and  Scotland  on  the  point  to  be  the  same,  further  support 

for  these  rules  is  found  in  the  case  of  Henderson  v.  Broomheadf 

1859,  which  was  referred  to  with  approval  in  the  more  recent  case 

of  Munster  v.  Lamb,  1883.     If  there  be  anything  contradictory  to 

these  cases  in  the  old  case  of  Grceme  <(;  Skene  v.  Cunningham,  in 

1765,  it  must  be  taken  to  have  been  overruled.   Probably,  however, 

any  difference  is  more  apparent  than  real.     The  slanderer  in  that 

case  w^as  a  pursuer,  and  he  had  brought  an  unfounded  charge  of 

misconduct  against  a  defender  and  two  third  parties.    In  the  action 

which  the  third  parties  afterwards  brought  against  him,  he  alleged 

information,  but  declined  to  name  his  informers,  and  from  this  and 

the  other  circumstances  of  the  case  the  Court  seemed  to  have  held 

that   he   had   no   information,    and   therefore   must   have   acted 

maliciously,  as  he  could  have  no   groxind  for  believing  what  he 

had  advanced.  J.  D.  W. 

For  pursuers — Mr.  Alex.  Thomson,  S.S.C,  Brechin.     For  defender — 
Mr.  BoBBRT  Falconer,  Stonehaven. 


James  Will,  Petitioner ;  His  Creditors,  Respondents, 

CeMio — Petition  at  instance  of  Debtor, — Held  that  a  petition 
for  cessio  at  the  instance  of  a  debtor  was  competent, 
although  he  was  not  liable  to  imprisonment. 

This  petition  for  cessio  was  presented  at  the  instance  of 
James  Will.,  sometime  brewer  at  Bridge  of  Cowie,  Stone- 
haven, and  now  farmer  at  Mutland,  parish  of  Arbuthnot, 
against  his  creditors.  Objection  was  taken  to  the  com- 
petency of  the  application,  in  respect  tlie  petitioner  was  not 
now  liable  to  be  imprisoned  in  respect  of  his  failure  to  pav 
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the  debt.  The  petitioner  maintained  that  liability  to 
imprisonment  was  not  required  by  the  statutes.  The 
Sheriff-Substitute  (Dove  Wilson)  pronounced  the  following 
Interlocutor : — 

Aberdeen,  2Sth  August,  1885. — Having  considered  the  cause, 
Repels  the  objections  to  the  petitioner's  title,  and  of  new  assigns 
the  2l8t  day  of  September  at  10.30  a.m.  as  a  diet  for  examination, 
and  of  new  appoints  intimation  of  this  diet  to  be  made  by  the 
petitioner  in  the  Edinburgh  Gazette.  J.  Dove  Wilson. 

Note. — It  is  a  somewhat  unexpected  result  of  the  Act  for  abolish- 
ing imprisonment  for  debt  to  find  that  it  abolishes  the  exclusive 
right  of  creditors  to  take  the  initiative,  or  at  least  to  be  consulted 
to  some  extent  by  a  debtor,  in  the  event  of  there  being  a  question 
of  rendering  him  bankrupt.  Until  the  passing  of  that  Act  in  1880, 
no  person,  excepting  in  the  case  of  his  being  threatened  w^ith  im- 
prisonment, could  take  any  step  towards  making  himself  bankrupt 
without  the  consent  of  one  or  more  of  his  creditors,  and  the 
creditors  who  could  take  the  initiative  in,  or  give  consent  to,  the 
bankruptcy  proceedings  required  to  be  creditors  to  a  substantial 
amount.  Even  in  the  case  of  his  being  threatened  with  imprison- 
ment, the  debtor  at  his  own  instance  could  only  surrender  his 
effects  and  obtain  protection,  but  he  could  not  obtain  a  discharge. 
By  the  Act  which  abolished  imprisonment  for  debt  it  was  intended 
by  way  of  compensation  to  extend  the  rights  of  creditors,  and  to 
give  them,  in  exchange  for  the  right  they  then  lost,  increased 
rights  in  the  way  of  commencing  bankruptcy  proceedings.  Inci- 
dentally it  has  increased  the  rights  also  of  the  debtors. 

By  section  7  of  the  Act  in  question — the  Debtors  (Scotland)  Act 
of  1880 — it  is  provided  that  any  person  who  is  notour  bankrupt 
within  its  meaning  may  present  a  petition  for  cesno  honorum  "  in 
**  the  same  manner  and  subject  to  the  same  provisions  and  coudi- 
"  tions,  as  nearly  as  may  be,  in  and  subject  to  which  a  person  now 
"  entitled  to  apply  for  decree  of  cessio  honorum  may  do  so  under 
"  the  Acts  of  Parliament"  in  force  preceding  its  date.  Under  the 
Acts  previously  in  force,  no  person  could  present  a  petition  for 
cessio  unless  he  was  liable  at  the  time  to  imprisoiunent  for  debt 
It  is  contended  for  the  objector  that  this  condition  is  still  applica- 
ble, and  that  it  is  only  in  the  very  limited  class  of  cases  in  which 
imprisonment  is  still  competent  the  initiative  has,  by  this  section, 
been  continued  to  the  debtor.     On  the  other  hand,  the  petitioner 

contends  that  the  section  has  extended  the  initiative  to  even* 

• 

debtor  who  is  notour  bankrupt  within  the  meaning  of  the  Act. 
And  this  seems  the  correct  reading.  Section  6  of  the  Act  defines  who 
are  to  be  considered  notour  bankrupt  within  its  meaning,  and  the 
first  words  of  the  section  make  the  definition  apply  to  "  any  case 
"  in  which,  under  the  provisions  of  this  Act,  imprisonment  is  ren- 
"  dered  incompetent."  In  such  a  case  notour  bankruptcy  is  to  be 
constituted  by  insolvency,  concurring  with  certain  steps  having 
been  taken  by  the  creditor  for  the  payment  of  his  debt.  If  the 
7th  section,  therefore,  were  read  as  the  objector  wishes  to  read  it, 
the  result  would  be  nonsense,  for  it  would  read  that  a  person  whom 
it  was  incompetent  to  imprison  should  be  allowed  to  present  the 
petition  for  cessio,  provided  it  were  competent  to  imprison  him. 
This  would  be  too  violent  a  reading.  The  first  words  of  the  section 
must  be  read  as  setting  forth  the  title  which  it  is  requisite  to  have 
in  order  to  present  the  petition,  and  the  "provisions  and  conditions** 
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mentioned  in  the  subsequent  part  of  the  section  must  be  read  as    ^'JSSSI**' 
applicable  to  the  forms  under  which  the  petition  is  to  be  conducted.     wiircTHta 
According  to  this  reading  the  right  of  the  debtor  in  the  present      credi'tora. 
case  to  initiate  the  proceedings  is  placed  bejond  doubt,  and  the  Angmtas.  1886. 
consequences  are  pretty  wide,  for,  if  he  can  initiate  the  proceedings    shwiff  dov» 
under  the  Act  of  1880,  he  can  go  on,  under  the  Bankruptcy  Act  of 
1881  and  relative  order  of  the  Court  of  Session,  to  have  his  estate 
liquidated  and  to  obtain  a  discharge  of  his  debts.     The  provision 
also  extends  to  all  bankruptcies,  large  and  small.    The  Legislature 
possibly  contemplated  that  only  small  bankruptcies  would  be  com- 
menced in  the  form  of  petition  for  cessio ;  but  no  effective  limit 
having  been  placed,  the  bankruptcy  of  an  estate  of  any  size  may 
be  commenced  in  this  w^ay,  and  the  creditors'  only  remedy  is  to 
supersede  cessio  by  sequestration,  which  affects  only  the  mode  of 
procedure. 

In  this  incidental  manner  a  much  debated  question  appears  to 
have  been  finallv  set  at  rest.  Both  in  this  and  other  countries  the 
question  whether  the  initiative  in  bankruptcy  proceedings  should 
be  left  altogether  to  the  creditors,  or  at  least  to  some  extent  under 
their  control,  has  long  been  the  subject  of  debate,  and  in  all  the 
Scottish  Bankruptcy  Acts  of  a  date  prior  to  1880  the  control  by 
the  creditors  of  the  initiative  was  to  some  extent  maintained.  In 
the  English  Act  of  1883,  for  the  first  time  in  England,  a  right  of 
initiative  was  granted  to  the  debtor,  and  probably  there  is  no  reason 
to  regret  that  the  same  result  has  been  attained  in  Scotland. 
Under  the  Acts  of  1880  and  1881,  already  referred  to,  it  is  plain 
that  the  Legislature  intended  the  initiative  to  be  given  to  any 
creditor  who,  under  the  former  law,  had  the  power  of  imprisonment, 
and  the  carrying  out  of  this  intention  gave  to  the  debtor  the  power 
of  making  himself  bankrupt  if  he  could  get  a  creditor  for  £8  6s.  8d. 
to  commence  proceedings.  Whether  the  Legislature  meant  to  go 
further  is  not  so  clear;  but  it  is  apparent  that  this  provision  prac- 
tical! v  settled  the  matter,  and  that  it  was  not  worth  while  to  be 
particular  about  denying  the  debtor  an  absolute  right  of  initiative 
after  it  had  been  made  so  easy  for  him  in  most  cases  to  get  all  the 
consent  that  w^as  needed.  From  the  way  in  which  the  definition 
clause  above  quoted  is  worded,  there  are  some  difficulties  in  the 
way  of  a  debtor,  none  of  whose  debts  are  larger  in  amount  than 
that  which  formerly  authorised  imprisonment,  either  rendering 
himself  or  being  rendered  bankrupt;  but  in  all  other  cases  it  seems 
that  bankruptcy  proceedings  in  one  shape  or  another  are  readily 
competent,  and  may  be  commenced  either  by  the  debtor  alone  or 
by  the  creditors  alone,  or  by  both  acting  in  conjunction. 

For  petitioner  —  Mr.  G.  S.  Caird,  Stonehaven.  For  creditors  —  Mr. 
Cbookatt  and  Mr.  Gabdnbb,  Stonehaven. 


Rev.  J.  S.  Gammell,  Prosecutor ;  James  Winter, 

Defender, 

Game — Ground  Game  Act  of  1880. — HtldXhSiton  a  complaint 
under  the  Day  Trespajss  Act  of  1832,  a  prosecutor  is  not 
entitled  to  a  conviction  in  respect  that  traps  for  rabbits 
were  not  set  in  the  manner  required  by  section  6  of  the 
Ground  Game  Act  of  1880. 

This  was  a  criminal  prosecution  at  the  instance  of  the 
Rev.  J.  S.  Gammell  of  Drumtochty,  against  James  Winter, 
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^"amSI"*    son  of  David  Winter,  farmer,  feogbum,  for  having  on  25th 

GamSJ^u  V.    September  trespassed  on  a  field  on  the  farm  of  Mains  of 

—  '       Drumtochty  in  search  of  game.     The  prosecution  was  based 

on  the  ground  that  winged  game  had  been  taken  by  the 
accused.  The  defence  was  that  the  €tccused  was  at  the 
place  legitimately  by  the  written  permission  of  the  tenant, 
who  was  entitled  to  trap  rabbits.  It  appeared  from  the 
evidence  that  a  partridge  had  been  caught  in  one  of  the 
traps  which  had  been  set  for  rabbits. 

Oct.  7. 1886.         The  Sheriff,  in  giving  judgment,  said — I  think  this  is  a  case  of 

^     Sheriff       some  importance,  and  I  have  looked  into  the  various  Acts  on  the 

*  subject.     The  complaint  is  made  upon  a  statute  passed  in  1832, 

the  Act  2  and  3  William  IV.,  chap.  68,  for  the  prevention  of  trespass 

on  property  by  persons  in  pursuit  of  game.     My  impression  is 

that  it  has  been  decided  to  be  a  good  answer  to  a  complaint  under 

the  statute  that  the  person  charged  was  lawfully  upon  the  land, 

either  in  virtue  of  his  being  the  tenant  of  the  land  or  of  his  being 

some  person  duly  authorised  by  the  tenant^  provided  his  only  object 

was  to  destroy  rabbits,  and  in  that  case  his  lease  gave  him  the 

right  to  do  so.     The  tenant  was  legally  entitled  prior  to  the  year 

1880  to  set  his  traps  anywhere  he  pleased,  and  consequently,  if  this 

case  had  occurred  prior  to  that  year,  I  should  have  said  that  the 

defence  put  forward  by  the  accused  was  valid  and  sufficient  to 

exempt  him  from  the  penalties  imposed  by  the  statute.  He  produces 

a  written  permission  by  the  tenant  to  destroy  rabbits,  and  he  says 

he  was  simply  there  for  the  purpose  of  killing  rabbits  by  means  of 

snares,  and  that  if  a  partridge  accidentally  found  its  way  into  one 

of  his  traps  he  could  not  help  that.      Nor  is  it  proved  to  my 

satisfaction  that  he  took  possession  of  the  bird,  or  that  his  object 

was  to  kill  anything  but  rabbits.     But  then  came  the  Act  of  1880, 

which,  although  ostensibly  a  statute  passed  for  the  benefit  of  the 

farmers,    really   interferes   seriously    with   this   particular   right 

of  destroying  rabbits,  because  it  is  enacted  by  section  6  that  "  no 

"  person  having  a  right  to  kill  ground  game  under  this  Act  shall 

"  employ  spring   traps   except  in   rabbit   holes,  and  any  person 

"  acting  in  contravention  of  this  section  shall  be  liable  in  a  penalty 

"  not  exceeding  X2."     I  presume  the  present  prosecution  is  rested 

on  the  ground  that  the  accused  did  not  set  his  traps  in  the  manner 

required  by  this  section  of  the  Act  of  1880.     The  prosecutor  says 

that  the  traps  were  set  elsewhere  than  in  rabbit  holes,  and  that 

imdoubtedly   raises    a    very   nice    metaphysical   question,    even 

upon  the  evidence  of  the  keepers  themselves,  because  I  think  one 

of  them  admitted  that,  although  the  traps  were  not  exactly  in  the 

holes,  they  were  very  near  them,  and  a  few  inches  more  would  have 

made  all  the  difference.     I  would  have  great  difficulty  in  convicting 

the  accused  upon  that  evidence,  but  I  am  going  to  decide  the  case 

on  what  I  think  is  a  more  satisfactory  ground,  namely,  that  if  a 

landed  proprietor  chooses  to  come  to  the  court  with  a  complaint 

that  something  has  been  done  by  his  tenant  or  any  one  claiming 

under  him  contrary  to  the  provisions  of  section  6  of  the  Act  of  1880, 

he  should  lay  his  complaint  upon  section  6 ;  and  inasmuch  as  that 

has  not  been  done  in  this  case  I  am  going  to  find  that  the  accused 

is  not  guilty.      I  must  also  find  the  complainer  liable  in  expenses. 

For  prosecutor— Mr.   J.  C.  Qabdneb,  Stonehaven^    For  aocnsed— Hr. 
Falcomsb,  Stonehaven. 
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William  Macdonald,  Pursuer;  George  Clerihew, 

Defender. 

Master  and  Servant  —  Farm  Servant  —  'Accident  while  in 
employment — Liability  f(/r  vmges. — Held  that  a  master  is 
not  liable  for  wages  for  the  time  a  servant  is  disabled  by 
an  accident  through  no  fanlt  of  the  master. 

This  was  an  action  at  the  instance  of  William  Macdonald, 
farm  servant,  Syllavally,  TuUynessle,  against  George 
Clerihew,  farmer  there,  in  which  the  pursuer  sued  for  £13 
10s.,  being  the  half-year's  wages  to  Whitsimday  last.  The 
defence  was  that  the  defender  had  failed  to  implement  the 
contract,  and  an  offer  to  pay  for  the  time  the  pursuer 
worked.  It  appeared  that  the  defender  came  by  an  acci- 
dent during  the  period  of  service  which  incapacitated  him. 
The  following  is  the  judgment  of  the  Sheriff-Substitute 
(Dove  Wilson)  : — 

Aberdeen,  July  24,  1885.  —  Having  considered  the  cause: 
Finds  in  fact  that  the  pursuer  was  rendered  unable  by  a  hurt  to 
render  any  services  during  a  long  period  of  his  engagement ;  and 
finds  in  law,  that  although  the  hurt  was  received  without  fault 
being  attributable  to  him,  and  in  the  course  of  doing  his  master's 
work,  wages  are  due  only  for  the  period  for  which  he  served : 
Therefore  decerns  for  the  sum  of  £6,  and  quoad  ultra  assoilzies 
the  defender,  with  expenses.  J.  Dove  Wilson. 

Note. — The  rule  of  law^  that  the  servant's  sickness  for  a  com- 
paratively short  period  during  the  service  does  not  justify  either 
dismissal  or  deduction  from  wages,  while  sickness  for  a  compara- 
tively long  period  will  do  so,  is  well  settled ;  and  if  it  be  applied 
trtrictlv  to  this  case,  the  offer  which  the  defender  made  before  the 
raising  of  the  action  must  be  held  to  have  been  sufficient.  The 
pursuer,  however,  contends  that  an  exception  to  the  rule  falls 
to  be  made  here,  and  that  because  his  inabilitv  arose  from  a  hurt 
received  while  performing  his  master's  work,  his  non-performance 
of  his  duty  for  the  period  of  his  sickness  was  excused  without  the 
forfeiture  of  his  wages  The  law  is  so  laid  down  in  Professor 
BelFs  Principles  (sec.  179),  and  also  in  Tait's  Justice  of  the  Peace. 
There  seems  to  be  no  other  authority  for  it,  and  the  case  of 
White^  1794,  M.  10147,  which  Professor  Bell  quotes,  does  not 
bear  out  his  view.  It  seems  also,  as  Lord  Fraser  has  pointed 
out,  to  be  contrary  to  principle  to  make  any  distinction  between 
sickness  resulting  from  an  accident  happening  during  the  work, 
and  that  arising  from  other  natural  causes.  There  being 
presumably  no  fault  in  either  case,  the  chance  of  either 
kind  of  illness  happening  is  just  one  of  those  things  which 
each  party  must  have  foreseen,  and  of  which  each  party  must 
take  the  risk.  Any  exception  from  the  ordinary  rule  such  as 
the  pursuer  contends  for  is  almost  unknown  in  England,  and 
it  is  almost  certain  that,  if  such  a  rule  had  been  established  in 
Scotland,  some  case  showing  its  existence  would  have  been  found. 
However  high,  therefore.  Professor  BelFs  authority  may  be,  I  am 
imable  to  accept  it  as  sufficient  by  itself  for  a  proposition  which 
seems  to  be  contrary  to  general  principle.  I  accordingly  think 
the  defender  is  entitled  to  succeed.  J.  D.  W. 


No.  160. 

ABBftDBKHBHIKJI. 

Hftodonald  v 
Clerihew. 


July  S4. 1886. 
Sheriff  DoTB 

WlUOH. 


OuTHfiiB  Smith. 
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Aa.EDi»»8HiRK.      The  Sheriflf-Principal  (Guthrie  Smith),  on  appeal,  affinned 

""^^l"'    the  judgment  :— 

AuguBt  4. 1885.       Bridgeton,  Aufftist  4,  1885. — The  Sheriff  having  considered  the 
Sheriff       appeal  with  the  proof  adduced,  dismisses  the  appeal,  affirms  the 
judgment  of  the  Sheriff-Substitute,  and  decerns. 

J.  Guthrie  Smith. 

I^ote, — The  pursuer  is  a  farm  servant  who  was  engaged  for  a 
year  from  May,  1884,  at  £27  per  annum.  On  the  3rd  of 
February,  when  driving  turnips  in  two  carts,  the  pursuer  met  with 
an  accident.  He  got  the  first  horse  through  the  gate  of  the  field 
in  safety ;  but  the  second  passed  too  close  to  the  post,  made  a 
spring,  and  horse  and  shaft  fell  over  on  the  top  of  him.  He  was 
confined  to  bed  for  about  six  weeks,  and  was  too  severely  hurt  to 
be  of  any  use  during  the  remainder  of  the  period  of  his  service. 

This  is  not  an  action  of  damages ;  and  it  is  not  suggested  that 
the  employer  was  personally  or  otherwise  to  blame  for  the 
occurrence.  At  least,  there  is  nothing  in  the  evidence  to  suggest 
that  there  was  any  fault  on  his  part.  Both  horses  were  well- 
tempered  animals,  and  the  gate,  which  was  8  feet  5  inches  in 
width,  was  not  too  narrow.  Nor  do  I  find  any  fault  on  the  part 
of  the  pursuer  himself.  The  accident  was  one  of  the  risks  incident 
to  the  service,  which  both  parties  are  held  to  have  in  view  when 
the  engagement  is  made,  and  which,  in  the  absence  of  faiilt  on  the 
master's  part,  gives  the  workman  no  claim. 

The  pursuer  now  sues  for  £13  10s.  as  the  half-year's  wages  due 
at  Whitsunday.  The  defender  offers  him  wages  for  the  time  he 
worked — 22nd  November  to  2nd  February' — and  appears  to  have 
been  willing  before  the  action  was  raised  to  have  settled  the  claim 
for  a  payment  of  £6,  and  .to  allow  the  pursuer  to  occupy  his 
cottage  rent  free  till  the  term  of  Martinmas. 

I  agree  with  the  Sheriff-Substitute  that  in  the  circumstances 
the  pursuer's  claim  cannot  be  sustained.  The  law  makes  a 
difference  between  a  man's  being  temporarily  off  work  from  some 
common  ailment,  and  wholly  incapacitated  from  fulfilling  his  part 
of  the  contract  for  the  remainder  of  the  term  or  any  considerable 
part  of  it.  In  the  former  case  the  relation  remains  uninterrupted ; 
in  the  latter,  as  where  a  man  is  struck  down  by  paralysis,  or  other 
grave  form  of  disease,  it  is  practically  closed,  and  the  servant  is 
entitled,  not  to  his  whole  wages,  but  only  to  the  sum  which  has 
been  actually  earned.  It  appears  to  me  that  no  distinction  can  be 
taken  between  the  occurrence  of  disease  and  an  accident  such  as  the 
one  in  question.  It  was  sustained  in  the  master's  service  no 
doubt,  but  no  fault  being  attributable  to  the  master,  it  must  be 
treated  as  any  other  visitation  of  Providence.  The  judgment  of 
the  Sheriff-Substitute  is,  therefore,  right.  J.  G.  S. 

For  pursuer — Mr.  J.  Y.  Collie,  Aberdeen.     For  defender — Mr.  A  M. 
Williamson,  Aberdeen. 


No.  161.       Robert  Souter,  Pursuer;  The  Don  Fishery  Board, 
A...DMH8H,...  Defenders, 

BoaUrv.  TheDon 

Ftohery  Board.  Fuhings — Forfeiture  of  Salmon — Right  of  Retention — Salmon 

Fishing  Act  of  1868. — Held  that  where  a  prosecution  for 
illegal  possession  of  salmon  has  failed,  the  Fishery  officers 
are  not  entitled  to  retain  the  fish  thev  have  seized  under 
warrant  from  the  Sheriff. 
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ProceM — Setting  aside  Deed  hy  way  of  Exception — Sheriff  ABnauKjmaHian. 
CourU  AcU,  1877,  sec.  11. — 06«rrwrfthat  a  conclusion  for  Sowt*'"- The  Don 
setting  aside  a  warrant  by  way  of  exception  is  incom-         — 
petent. 

This  case  arose  out  of  the  following  circumstances: — On 

10th  February  last,  being  the  day  before  the  opening  of  the 

Don  fishings,  the  Clerk  to  the  Board  obtained  a  warrant 

under  the  Fishery  Act  to  search  the  pursuer's  premises  for 

fish  unlawfully  taken,  and  on  the  same  day  a  bailiflf  seized 

seven  salmon  in  his  house  under  the  warrant.  Thereafter, 
on  20th  February,  Souter  was  brought  up  before  the  Sheriff 
for  contravention  of  the  Act,  and  for  fine  and  forfeiture  of 
the  salmon  seized,  but  an  objection  to  the  relevancy  of  the 
libel  was  taken  by  Souter  s  agent,  on  the  ground  that  the 
locus  of  the  offence  was  insuflBciently  specified.  The  objec- 
tion was  sustained  by  the  Sheriff,  who  dismissed  the 
complaint.  In  the  meantime  the  oflScers  of  the  Board  had 
sold  the  salmon,  and  the  present  action  was  brought  for 
pajrment  of  the  price,  which  the  Board  claimed  the  right 
to  retain,  and  to  have  the  Sheriffs  warrant,  under  which 
the  fish  were  seized,  set  aside.  The  chief  point  involved 
in  the  case  was  whether  the  Fishery  Board  were  entitled 
to  retain  possession  of  saJmon  seized  under  their  search- 
warrants,  even  in  cases  where  they  failed  in  getting 
the  fish  forfeited  by  the  Court.  The  Sheriff-Substitute 
(Dove  Wilson)  decided  that  they  were,  holding  "  that  the 
"  statement  that  a  prosecution  for  penalties  in  connection 
"  with  the  salmon  in  question  failed,  was  irrelevant,"  and 
that "  the  portion  of  the  prayer  which  asks  the  warrant 
"  complained  of  to  be  set  aside,  seems  to  me  incompetent 
"  and  unnecessary ;  and  when  I  come  to  pronounce  an 
"  appealable  interlocutor,  I  shall  direct  it  to  be  struck  out." 
The  case  came  before  the  Sheriff-Principal  (Guthrie 
Smith)  on  appeal,  when  he  issued  the  following  Interlocu- 
tor:— 

Edinburgh,   Uih    October,    1885.— The   Sheriff  having  heard    Oct.  w^isss. 
parties'  procurators  on  the  pursuer's  appeal  against  the  interlocutor  Q^j^^^^i^„^ 
of  30th  June  last,  and  considered  the  proof,  recalls  the  said  inter- 
locutor: Decerns  in  terms  of  the  prayer  of  the  petition  for  the  sum 
of  £4  10s.,  quoad  ultra  refuses  the  same :  Finds  the  defender  liable 
in  expenses,  Ac.  J.  Guthrib  Smith. 

Note. — The  pursuer  claims  the  value  of  certain  salmon  which 
were  seized  in  his  premises  by  one  of  the  officers  of  the  Don  Dis- 
trict Board  in  virtue  of  a  warrant  obtained  under  section  26  of  the 
Salmon  Fishing  Act  of  1868.  It  is  conceded  that  the  warrant  was 
legally  issued,  and  I  have  no  doubt  that  the  salmon  were  properly 
seized  and  were  liable  to  forfeiture;  but  the  prosecution  failed 
which  was  subsequently  instituted  with  a  view  to  their  condemnation, 
and  this  action  for  a  small-debt  sum  has  been  raised  in  the  Ordinary 
Court  for  the  purpose  of  trying  whether  the  Board  can  keep  salmon 
uncondemned.  I  think  the  point  is  unattended  with  any  difficulty. 
At  common  law  he  who  first  catches  a  wild  animal  is  entitled  to 
the  property  thereof,  even  though  it  has  been  caught  by  trespass- 
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abudkbssbi&x.  i^g  Qj^  another's  ground,  and  by  a  mode  of  capture  forbidden  by 

8|aur  r.  '^^n  Statute.     The  poacher  can  only  be  deprived  of  the  possession  and 

—         property  of  the  poached  fish  through  the  legal  proceedings  autho- 

■— ^         rised  by  the  Salmon  Fishing  Act  of  1868.     He  may  be  proceeded 

OuTHiia  Smith,  against  Under  section  15  or  section  17,  and  the  Court  before  which 

he  is  tried  is  empowered  to  fine  him  and  to  pronounce  the  salmon 

found  in  his  possession  forfeited.     But  if  the  evidence  tendered  is 

insufficient   to   secure   a   conviction,   I  can  find  nothing  in  the 

statute  which  prevents  him  from  reclaiming  his  property.     Section 

26  gives  no  support  to  the  defenders'  contention.     The  purpose  of 

that  section  is  to  enable  an  officer  to  seize  salmon  which  are  suspected, 

on  not  unreasonable  grounds,  to  have  been  illegally  taken,  and 

without  some  such  clause  there  might  be  difficulty  in  bringing  any 

poacher  to  trial.     But  it  is  a  mere  step  in  the  prosecution,  and  the 

section  does  not  say  that  the  salmon  so  taken  may  be  kept  by 

the  Board's  officer  if,  when  called  to  account   for  them,  he  can 

prove  that  in  fact  they  were  illegally  taken.     In  my  opinion  the 

only  answer  to  such  a  claim  is  the  judicial  forfeiture,  and  none 

having  been  obtained  in  this  case  the  defenders  must  give  up  the 

value  of  the  salmon.  J.  G.  S. 

For  pursuer — Mr.  A.  E.  Smith,  advocate,  Aberdeen.     For  defender*— 
Mr.  R.  W.  K.  Bain,  solicitor,  Aberdeen. 


SHERIFF  COURT  OF  AYRSHIRE. 

No.  162.  Shaw's  Trustees,  Pursuers ;  John  and  William 

^^!!!^^*"  McGregor,  Defenders, 

Bhaw'a  Trustees 

"■  ^'2l^^^'  ^*^^  —  Cautionary  Obligation  —  Vitiation.  —  Held  that  the 

addition  of  the  name  of  a  third  party  as  a  cautioner  to  a 
promissory  note,  more  than  a  year  after  the  note  was 
granted,  was  a  fatal  vitiation  of  the  whole  instrument. 

This  was  an  action  raised  by  the  trustees  of  the  late  Mr. 

John  Shaw,  Netherland,  Ricearton,  against  John  McGregor, 
Camgillan,  Tarbolton,   and   William   M'Gregor,   Brockley, 

Craigie,  relating  to  two  loans  of  money  which  the  late  Mr. 

Shaw  had  given  to  John  M'Gregor  on  different  dates  several 

years  ago,  the  first  of  £200,  and  the  second  of  £80.    For  each 

of  these  twosums  separate  promissory  notes  had  beengranted, 

and  it  was  alleged  that  William  McGregor  had  signed  these 

notes  as  security  only  for  his  brother  John.   The  first  note,  for 

£200,  was  prescribed,  being  more  than  six  years  old  at  Mr. 
Shaw's  death,  and  the  plea  was  stated  for  William  McGregor, 
that,  in  respect  he  signed  this  £200  note  more  them  a  year 
after  its  date,  the  note  was  thereby  rendered  null  under  the 
stamp  laws,  as  a  new  obligation  was  created  under  it.  John 
McGregor  admitted  both  the  debts,  and  decree  passed  against 
him  for  them.  A  decree  also  passed  against  William 
M'Gregor  for  the  £80  note,  which  was  not  prescribed,  and 
there  remained  the  question  of  liability  under  the  above 
plea  for  the  £200  note.  The  Sheriff-Substitute  (Hall) 
issued  the  following  Interlocutor : — 

Juiy»^i886.        Kilmarnock,  29th  July,  1885.— The  Sheriff-Substitute  having 
Sheriff  Hall    resumed  consideration  of  the  cause,  with  the  oath  on  reference 
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emitted  by  the  defender,  William  MH:iregor,  and  heard  parties'     atmhim. 

procurators:  Finds   that   on   25th   October,  1878,  the  defender,  ^^^Jj^*^ 

John  McGregor,  granted  a  promissory  note  for  £200,  in  favour  of  ^igas 

the  now  deceased  John  Shaw,  whose  trustees  are  the  pursuers  of  the         — L 

present  action  :  Finds  that  on  2l8t  November,  1879,  at  the  request 

of  the  said  defender  and  the  said  John  Shaw,  the  other  defender, 

William  McGregor,  adhibited  his  signature  to  the  said  promissory 

note:  Finds  that  the  defender,  William   M*(iregor,  received  no 

consideration  for  doing  so  :  Finds  that  it   was   his   intention  in 

signing  the  said  note  to  bind  himself  as  cautioner  for  the  defender, 

Jolm  McGregor :   Finds  in  law  (1)  that  the  subscription  of  the  said 

promissory  note  by  the  defender,  William  McGregor,  as  an  additional 

maker,  more  than  a  year  after  the  instrument  had  been  perfected 

and  issued,  rendered  it  null  under  the  stamp  laws :  (2)  that  the 

cautionary   obligation    which    the   defender,    William   McGregor, 

intended  to  undertake  was  therefore  not  validly  constituted  :  Finds 

the  said  oath  negative  of  the  reference  :  Finds  that  the  defender, 

William  MHjregor,  is  not  liable  to  the  pursuers  in  payment  of 

the  said  promissory  note.     To  this  extent  sustains  the  defences 

for  the  defender,  William  McGregor,  and  assoilzies  him  from  the 

conclusions  of  the  action  :  Finds  no  expei^pes  due  to  or  by  either 

party.  David  Hall. 

Note, — The  SheriiF-Substitute  thinks  that  the  import  of  the  oath 
must  be  taken  to  be  that  William  McGregor  signed  the  promissory' 
note  in  question  with  the  view  of  binding  himself  as  cautioner  for 
his  brother  John.  Even  if  a  cautionary  obligation  could  l)e 
instructed  by  an  oath  on  reference,  where  no  writing  has  intervened, 
there  might  still  be  room  for  doubt  whether  it  has  been  so  in  the 
present  case,  there  being  no  evidence  within  the  oath  itself  of  the 
subsistence  of  the  principal  debt  to  which  the  cautionarj-  obligation 
was  accessor^'.  But  the  main  point  is  that  the  cautionary' 
obligation  was  in  fact  never  constituted  at  all,  if  the  Sheriff- 
Sutetitute  is  right  in  holding  that  William  McGregor's  subscription, 
which  was  intended  to  have  that  effect,  really  operated  a  fatal 
ntiation  of  the  whole  instrument.  It  was  decided  in  Home  v. 
Purvis,  7th  June,  1836,  US.  898,  that  a  bill  was  null  under  the 
8tamp  laws,  to  which  an  obligant  had  been  added  after  it  had  been 
used  as  a  completed  instrument.  This  decision  is  in  conformity 
with  general  principle,  and  seems  not  to  have  been  overruled  by 
any  later  authority,  at  all  events  in  Scotland.  The  English  case  of 
tr  parte  Yates  rt  Smith,  27  L.J.  (Bankruptcy)  9  was  special,  and 
can  hardly  be  regarded  as  establishing  a  contrary  doctrine.  The 
general  rvde  of  the  revenue  law  undoubtedly  is  that  there  can  be 
no  alteration  of  a  stamped  instrument  after  it  has  been  used  for 
one  purpose,  per  Le  Blanc  J.  in  Bathe  v.  Taylor,  15  East  416 
(1  Bell  Com.  339,  note  11).  The  original  purpose  of  the  promissory' 
note  in  question  was  to  serve  as  an  operative  voucher  for  a  loan  of 
X200  which  had  presumably  been  borrowed  by  John  McGregor 
from  John  Shaw.  It  is  conceived  in  the  singidar  number,  so  that 
the  addition  of  another  obligant,  whether  as  security  for  the 
principal  debtor  or  otherwise,  was  not  at  the  time  of  making  it  in 
the  contemplation  of  the  parties.  The  addition  of  a  third  party  as 
a  joint  maker,  more  than  a  year  after  the  note  had  been  granted, 
was  therefore  a  material  alteration  (Smith's  L.  C,  913)  which 
must,  the  Sheriff-Substitute  thinks,  have  the  effect  of  annulling 
the  instrument.  D.  H. 

For  pursaeis  — Mr.  James  Robebtsom,  Ealmamock.     For  defenders  — 
Mr.  D.  Cabbuthebs,  Kilmarnock. 
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LiNLITROOW- 
8HIKK. 

Hamilton  &  Son 

V.  HasUrn  and 

othen. 


Sept  16.  1886. 

Sheriff 
Datiosoit. 


SHERIFF  COURT  OF  LINLITHGOWSHIRE. 

Alexander  Hamilton   &  Son,  Pursuers;  John  Haston 

and  Others,  Defenders. 

CeMio — Company — Partners  not  called — Certificate  of  posting 
— NoTirprodiiction  of  hooks  and  papers, — In  a  petition  for 
cessio  against  a  company  the  partners  were  not  called,  no 
books  were  produced,  and  the  certificate  of  postage  of 
circulars  to  the  creditors  was  subscribed  by  the  agent  s 
clerk  and  two  witnesses, — objections  to  the  competency 
of  the  process  repelled. 

A  petition  was   presented   in   the  Sheriff  Court  of  the 

Lothians  and  Peebles   at   Linlithgow,   at  the  instance  of 

Alexander  Hamilton  &  Son,  builders,  Broxburn,  the  debtors, 

for  decree   of  cessio,  in  which  John  Haston,  blacksmith, 

Broxburn,  and  other  creditors  were  called  as  defenders. 
The  charge  upon  which  the  petition  was  founded  followed 
upon  a  decree  in  a  Debts  Recovery  action  at  the  instance  of 
Kobertson,  Love,  &  Co.,  brick  meuiufacturers,  Amiadale,  for 
£49  7s.  6d.,  against  "  Alexander  Hamilton  &  Son,  builders, 
Broxburn,"  the  individual  partners  not  being  named  or 
called  as  defenders.  When  the  petition  came  before  the 
Sheriff-Substitute  (Melville),  Haston  stated  as  preliminarj' 
objections,  individual  partners  not  called  :  books  and  papers 
not  lodged  in  terms  of  statute.  Parties  were  heard  on  these 
objections,  the  pursuer's  procurator  in  support  of  the  petition 
referring  to  the  case  of  Kennedy  d:  Hackney,  17th 
December,  1884  (1  Sh.C.  Reports,  55),  and  stating  that 
there  were  no  books  to  produce.  The  Sheriff-Sulwtitute 
granted  decree  of  cessio,  and  appointed  Mr.  J.  Pearson  Callum, 
C.A.,  Edinburgh,  as  trustee.  Haston  appealed  to  the 
Sheriff-Principal  (Davidson),  and  in  his  reclaiming  petition 
introduced  a  third  objection,  viz. —that  the  certificate  of 
posting  of  circulars  to  the  creditors  had  been  subscribed,  not 
by  the  law  agent  in  the  process,  but  by  his  clerk  and  two  wit- 
nesses. Answers  having  been  given  in  to  the  reclaiming  peti- 
tion, the  Sheriff  pronounced  the  following  Interlocutor: — 

Edinburgh,  I6th  Septemher,  1885. — The  Sheriff  having  con- 
sidered the  appeal  for  John  Haston,  defender,  with  liis  reclaiming 
petition,  the  answers  thereto,  and  the  whole  process,  dismisses 
the  appeal ;  finds  the  said  John  Haston  liable  in  the  expenses 
connected  with  this  appeal,  &c.  Archd.  Davidson. 

j^ot^. — The  appellant  ought  not  to  have  quoted  the  interlocutor 
appealed  against  in  his  reclaiming  petition.  He  does  not,  now  at 
least,  maintain  that  it  is  incompetent  for  a  firm  to  pursue  for 
cessio.  His  objection  is  that  in  the  petition  the  individual 
names  of  the  partners  are  not  stated  as  well  as  the  name  of  the 
firm.  It  is  asserted  in  the  reclaiming  petition  that  the  Sheriff 
has  already  decided  in  the  Sheriff  Court  at  Edinburgh  that  it  is 
necessary  to  set  forth  the  names  of  individual  partners.  This  is 
not  correct.  So  far  as  the  Sheriff  remembers,  he  has  never  had  to 
consider  the  point;  and  he  believes  it  has  never  arisen  for  decision. 
But  the  Sheriff  does  not  doubt  that  it  is  proper,  and,  in  general, 
necessary,  that  the  names  of  the  partners  be  given.     In  this  case 
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the  question  is,  whether,  in  its  circumstances,  and  at  this  stage,    ^"g"™"^' 

it  is  advisable  to   create  expense   and   delay  by  amending  the  Hamilton"*  Son 

proceedings.     It   would   certainly   not   be   to  the  benefit  of  the    ".  ^^'JJ^^*"** 

creditors  or  of  the  pursuers.     The  firm  is  designed  Alexander  — 

Hamilton  <fe  Son.     A.  Hamilton  and  his  son  are  the  only  partners,      *^  — '- 

and  if  the  Christian  name  of  the  son  had  been  added,  it  might  be      davidsok. 

urged  that  the  individual  names  had  been  actually  given.     The 

creditors  cCTtainly  have  suffered  no  disadvantage,  nor  the  pursuers 

tdten  any  benefit.     It  is  further  objected  that  they  did  not  duly 

lodge  their  books  and  papers.     It  turns  out  that  there  were  no 

books  to  lodge ;  and  if  there  are  any  documents  existing  which 

the  trustee  requires,  he  will  of  course  insist  upon  their  production. 

Again,  it  is  said  notices  were  not  properly  given  to  the  creditors. 

Xo  such  objection  was  stated  at  the  outset;  and  the  appellant 

certainly  received  notice,  for  he  was  represented  at  the  meeting. 

It  is  not  said  that  there  were  any  creditors  who  did  not  receive 

notice,  and  were  thus  prevented  from  attending.     No  creditor 

except  John  Haston  objects  to  the  proceedings  upon  this  or  any 

other  ground.  A.  D. 

For  pareuers— Mr.  Thomas  Dodds,  Bathgate.    For  defenders— P.  &  P. 
Miller,  Linlithgow. 


SHERIFF  COURT  OF  STIRLINGSHIRE. 
John  H.N.  Graham,  Pw^rsuer;  Peter  Murdoch,  Defender,    No.  164. 

Hypothec  —  Sequestration  for  Rent  —  Competency.  —  A  lease  8"*"i!i«»""- 
executed  in  1 882,  in  which  it  was  agreed  to  hold  Martinmas,  ^,n*2ch; 
1 878,  as  the  term  of  entry  and  commencement  of  a  nineteen 
years'  tenure,  held  not  to  be  a  lease  current  at  11th 
November,  1881,  the  date  of  commencement  of  the 
Hypothec  Abolition  Act  of  1880,  and  that,  therefore,  the 
proprietor  had  no  right  of  hypothec  in  respect  of  it. 

This  was  an  action  at  the  instance  of  Mr.  Graham,  pro- 
prietor of  the  estate  of  Larbert,  against  one  of  his  tenants, 
Mr.  Peter  Murdoch,  farmer,  Househill,  craving  for  the  seques- 
tration of  the  stock  and  crop  of  the  latter,  in  security  of  the 

year's  rent,  for  crop  and  year  1885,  to  become  due  at  Martin- 
mas, 1885,  and  Whitsunday,  1886,  respectively.  Defences 
were  lodged  in  the  action,  and  it  was,  inter  (dia,  pleaded 
on  behalf  of  the  defender  that  pursuer  had  no  right  of 
hypothec  over  the  stock  or  crop  on  the  farm,  in  respect  that 
the  lease  under  which  the  rent  was  payable  was  not  current 
on  11th  November,  1881,  the  date  when  the  Hypothec 
Abolition  Act  came  into  force.  It  was  pleaded  on  behalf  of 
the  pursuer  that  the  lease,  though  not  executed  till  1882, 
yet  ran  from  Martinmas,  1878,  and  that  the  rent,  for  the 
security  of  which  he  craved  sequestration,  must  be  regarded 
as  due  under  a  lease,  writing,  or  bargain  current  at  the  date 
of  the  Act,  and  that  a  draft  lease  upon  which  the  defender 
was  possessing  before  the  formal  lease  was  executed  was  a 
writing  constituting  a  bargain  current  at  the  date  of  the  Act. 
The  Sheriff-Substitute  allowed  parties  a  proof  of  their 
respective  averments;  but  defender  appealed,  and  the 
Sheriff-Principal  (Muirhead)  recalled  the  interlocutor  of  the 
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sxiKLiirosHiRx.  Substitute  and  dismissed  the  action,  with  expenses  in  favour 
IS^^S:     of  the  defender. 


Sept.  25, 1886. 

Sheriff 
HriRHKAD 


Edinburgh,  26th  Septembery  1885. — Having  resiuned  considera- 
tion of  the  cause,  recalls  the  interlocutor  appealed  against;  sustains 
the  first  plea- in -law  for  the  defender  and  appellant;  therefore 
dismisses  the  petition  and  decerns;  finds  the  pursuer  liable  in 
expenses,  &c.  J  as.  Muirhead. 

iVbfe. — ^There  seems  to  me  to  be  enough  on  the  face  of  the  record 
for  determining  the  case.  The  petition  is  for  sequestration  in 
security  of  current  rent,  there  being  admittedly  no  arrears.  Such 
procedure  seems  somewhat  harsh,  and  there  may  be  room  for 
question  if  the  pursuer's  averment  about  the  "embarrassed  circum- 
"  stances"  of  the  defender  be  sufficiently  specific  to  justify  it.  But 
in  the  view  I  take  of  the  incompetency  of  the  sequestration,  inde- 
pendently of  any  such  consideration,  it  is  not  necessary  to  deal 
with  it. 

The  pursuer  avers  that  the  defender  is  his  tenant  of  the 
farm  of  Househill  under  a  nineteen  years'  lease,  which  is  dated 
20th  and  23rd  May  1882;  that  "under  said  lease"  (cond.  article 
3)  the  defender  has  to  pay  a  postponed  rent  of  £260  per 
annum  in  equal  proportions  at  Martinmas  and  Whitsunday;  that 
£130  will  be  due  at  Martinmas  1885,  and  £130  at  Whitsunday 
1886,  as  the  postponed  rent  for  the  year  from  Martjnmas  1884 
to  Martinmas  1885;  and  that  his  (the  pursuer's)  "  right  of  hypo- 
"thec  is  in  danger  of  being  defeated"  through  the  defender's 
embarrassed  circumstances  and  neglect  of  the  cultivation  of  his 
farm.  He,  therefore,  pleads  that  he  is  entitled  to  sequestration  as 
craved. 

On  these  avennents,  if  unqualified  or  unexplained,  it  is  mani- 
fest that  the  remedy  claimed  by  the  pursuer  is  excluded  by 
section  1  of  the  Hypothec  Abolition  Act,  1880.  It  runs: — "From 
"  and  after  the  11th  day  of  November  1881,  hereinafter  called  the 
"  commencement  of  this  Act,  the  landlord's  right  of  hypothec  for 
"  the  rent  of  land,  including  the  rent  of  any  buildings  thereon, 
"  exceeding  two  acres  in  extent,  let  for  agriculture  or  pasting  shall 
"  cease  and  determine ;  Provided  that  nothing  herein  contained 
"  shall  apply  to  any  claim  for  rent  due,  or  which  may  hereafter 
"  become  due,  under  any  lease,  writing,  or  bargain  current  at  the 
"  date  of  the  commencement  of  this  Act." 

The  pursuer,  ivhile  founding  on  a  lease  which  he  says  was  executed 
in  May  1882,  seeks  to  avoid  the  application  of  the  repealing  words 
of  the  section,  and  bring  himself  within  the  proviso,  by  averring  that 
the  lease  runs  from  Martinmas  1878,  as  its  period  of  commencement, 
and  that  from  that  date  until  May  1882,  "the  defender  held  the 
"  subjects  in  terms  of  a  draft  lease  prepared  in  1878  or  1879,  which 
"  was  duly  acted  upon  by  him."  He  adds,  in  his  Answer  to  the 
defender's  Statement,  that  it  was  owing  to  the  delay  of  the  defender 
in  revising  the  draft  that  the  lease  was  not  executed  sooner.  But 
I  have  examined  the  draft  produced  by  the  pursuer,  and  find  that 
it  bears  on  the  back  the  date  1881;  and  a  reference  in  it — neither 
marginal  nor  interlinear  but  in  the  body  of  the  document — to  the 
Ground  Game  Act,  which  received  the  Royal  assent  on  7th  Sept. 
1880,  more  than  six  months  after  the  Hypothec  Abolition  Act 
satisfies  me  that  it  could  not  have  been  prepared  in  1878  or  1879 
as  alleged  by  the  pursuer. 

It  was  argued  for  him  alternatively  (1)  that  as  the  lease,  though 
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not  executed  till  1882,  yet  ruus  from  Martinmas  1878,  the  rent  for  STiEiiHWHimB. 
whose  security  he  craves  sequestration  must  be  regarded  as  due      mutSSil" 
under  a  "  lease,  writing,  or  bargain  current  at  the  date  of  the        ♦•'a'lgas. 
" commencement  of  the  Act"  (11th  November,  1881);  or  otherwise 
(2)  that  the  draft  lease,  upon  which  the  defender  was  possessing 
before  the  formal  lease  was  executed,  was  a  "writing"  which  was 
"current"  at  Martinmas  1881,  and  therefore  within  the  proviso. 

There  is  a  certain  speciousness  about  the  first  alternative  argu- 
ment— that,  as  the  lease  in  question  runs  from  Martinmas  1878, 
and  is  nmning  still,  it  must  have  been  current  at  Martinmas  1881. 
But  such  reasoning  attributes  to  the  word  "lease"  a  meaning 
different  from  that  which  it  seems  intended  to  bear  in  the  proviso 
of  the  statute.  There  it  means,  not  the  relationship  between  land- 
lord and  tenant,  but  the  instniment  crcating  that  relationship,  and 
defining  the  reciprocal  rights  and  obligations  of  the  parties.  The 
triad  "  lease,  writing,  or  bargain"  manifestly  refers  to  the  contract 
of  lease  and  its  various  forms — "lease,  "the  formal  instrument; 
"writing,"  missives,  or  a  still  less  fonnal  document;  "bargain," 
agreement  without  ^Titing.  In  the  present  case  the  contract  was 
concluded  only  in  1882.  How  then  could  it  be  current  in  1881? 
It  is  a  fallacy  to  say  that,  because  in  1882  parties  agreed  to  hold 
Martinmas  1878  as  the  term  of  entrv  and  commencement  of  the 
nineteen  years'  tenure,  therefore  the  tenant's  possession  from  1878 
to  1882  was  in  virtue  of  the  lease,  and  his  rent  due  under  it.  It 
might  as  well  be  said  of  an  offender  sentenced  to  six  months' 
imprisonment,  to  run  from  the  date  of  his  first  conmiitment,  that 
his  incarceration  while  awaiting  trial  was  under  or  in  virtue  of  his 
sentence. 

The  second  alternative  argument  is  still  more  inadmissible.  To 
lay  a  foundation  for  it,  the  pursuer  would  require  to  maintain  that 
he  has  two  strings  to  his  bow, — that  his  rent  is  due  to  him  not  only 
under  the  lease  of  May  1882,  but  under  the  draft  that  preceded  it. 
There  may  be  circumstances  in  which  what  was  originally  intended 
as  no  more  than  a  draft  lease  may,  by  its  adoption  by  the  parties 
as  a  substantive  contract,  become  a  binding  instrument ;  but  not 
when,  as  here,  it  is  nothing  but  written  communings — a  preliminary 
writing,  preparatory  of  and  leading  up  to  a  more  formal  deed  which 
follows  without  undue  delay.  The  revisal  alterations  on  the  face 
of  the  draft  show  very  clearly  that,  at  the  time  when  it  was  first 
drawn,  the  parties  were  more  or  less  at  variance  on  seveiul  points, 
and  not  at  one  even  as  to  the  rent  that  was  to  be  payable.  I 
cannot,  therefore,  look  upon  the  draft  as  anything  more  than  a 
draft;  and  must  hold  that  the  rent  in  security  of  which  secjuestra- 
tion  is  craved  will  become  due  simply  and  solely  under  the  lease  of 
1882. 

But  as  that  lease  was  not  current  at  11th  November  1881,  the 
pursuer  has  no  right  of  hypothec  in  respect  of  it,  and  sequestration 
therefore  is  incompetent. 

The  defender  states,  as  a  second  reason  why  the  petition  should 
be  refused,  that  the  sequestration  is  for  more  than  can  fall  due  as 
rent  It  is  admitted  that  the  pursuer  has  resumed  an  acre  and  a 
half  from  the  defender,  and  it  is  agreed  in  the  lease  that  for  all 
ground  resumed  there  shall  be  a  deduction  from  the  rent  at  the 
rate  of  £3  Ss.  per  acre.  This  deduction  is  disregarded  in  the  peti- 
tion and  the  sequestration  that  has  followed  on  it.  Had,  therefore, 
the  sequestration  been  competent  at  all,  this  would  have  been  a 
sufficient  reason  for  its  recall  on  the  ground  of  irregularity ;  but 
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in   the   view   I   take   of   the   case,  judgment  to  that  effect  is 
unnecessary.  J.  M. 

The  case  has  been  appealed  to  the  First  Division  of  the 
Court  of  Session. 

For  pursuer — J.  &  J.  Matuie  &  MacLcckik,  Stirling.     For  defender— 
Campbell  k  Welsh,  Stirling. 


No.  165. 

FORFARSHIBB. 

Reid,  Johnston, 
&  Scrimgeour  v. 
Carr'8  Trustee. 


July  8,  IWb. 

Sheriff 
Caupbbll  Smith. 


SHERIFF  COURT  OF  FORFARSHIRE. 

Reid,  Johnston,  &  Scrimgeour,  Appellants ;  Carr's 

Trustee. 

Cfssio — Law  AyenU^  Account — Preference. — Held  that  a  decree 
in  a  cessio  ordaining  the  granting  of  a  disposition  omnium 
bonorum  has  no  retroactive  force. 

In  a  process  of  cessio  at  the  instance  of  a  grocer  and 
spirit-dealer  in  Dundee,  named  Carr,  Messrs.  Reid,  John- 
ston, &  Scrimgeour,  solicitors,  appealed  against  a  deliverance 
of  the  trustee  upon  a  claim  of  theirs  for  £5  8s.  6d.,  being 
amount  of  a  business  account  which  they  stated  should 
have  been  ranked  as  a  preferable  claim  against  the  estate, 

but  which  the  trustee  to  a  certain  extent  disallowed.  The 
trustee's  deliverance  was  as  follows : — "  The  trustee  admits 
"this  as  a  preferable  claim  to  the  extent  of  £1  5s.,  and 
"  quoad  ultra  rejects  it  as  having  been  incurred  subsequent 
"  to  the  service  of  a  petition  for  cessio."  It  was  argued  for 
the  appellants  that,  if  this  had  been  a  sequestration,  the  first 
deliverance  would  have  been,  by  statute,  the  date  of  the 
sequestration;  but  this  was  a  cessio,  and  there  was  no 
authority  for  holding  that  the  first  deliverance  in  a  cessio 
was  the  actual  date  of  the  cessio,  but  the  real  date  of  the 
cessio  was  that  on  which  the  bankrupt  was  ordained  to 
grant  a  disposition  anuiiuTn  bonorum.  For  the  trustee  it 
was  maintained  that  the  first  date  was  the  date  of  the  cessio, 
and  that  as  the  balance  of  the  account,  as  rejected  by  the 
trustee,  w^as  incurred  subsequent  to  that  date,  it  ought  to  be 
rejected.  The  trustee  had  admitted  part  of  the  account, 
and  that  was  all  Messrs.  Reid,  Johnston,  &c  Scrimgeour  were 
entitled  to.  The  Sheriff-Substitute  (Campbell  Smtth)  de- 
livered the  following  judgment  in  the  case : — 

The  interlocutor  ordaining  the  debtor  or  bankrupt  to  execute  a 
disposition  omnium  bonorum  is  dated  26th  October,  1883,  and  the 
first  deliverance  in  the  cessio  is  dated  2nd  October.  The  appellants, 
who  are  law-agents  in  Dundee,  claim  to  be  ranked  preferably  in 
virtue  of  their  right  of  hypothec  for  the  siun  of  £5  8s.  6d.,  con- 
tained in  a  business  account,  of  which  £1  158.  was  incurred  prior 
to  2nd  October,  and  the  remainder  betw^een  that  date  and  the  26th. 
The  trustee  has  sustained  the  claim  as  a  preferable  claim  so  &r  as 
incurred  prior  to  2nd  October,  and  disallowed  it  so  far  as  subse- 
quent to  that  date,  on  the  ground  that  the  effect  of  the  deliverance 
of  26th  October  divested  the  bankrupt  of  his  estate,  not  merely  as 
at  that  date,  but  retrospectively,  the  effect  of  it  going  back  to  2nd 
October,  the  date  of  the  first  deliverance,  and  that  the  appellants 
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having  had  notice  of  the  petition  for  cessio,  had  no  right  further  FoEFAMHimi. 

to  rely  on  the  credit  of  the  bankrupt.     In  my  opinion  the  trustee's  ^l^rimureour**.' 

view  of  the  law  is  erroneous.     I  think  the  decree  in  a  cessio  ordain-  carr'sTruatee. 

mg  the  granting  of  the  disposition  omnium  bonorum  has  no  retro-     July  s,  isas. 

active  force.     The  disposition  itself  is   according  to  the   recog-        sheriff 

nised  law  as  expressed  by  Professor  Bell  in  his  Commentaries  (7th  ^^''""  Bunn. 

edition,  vol.  ii.,  597).     Professor  Bell  says — "  The  cessio  is  not  an 

"interruption  of  diligence  begun  for  attaching  the  estate,  nor  is 

"the  conveyance,  though  judicially  sanctioned,  anything  more  in 

"competition  than  a  voluntary  disposition,"  the  result  of  which 

doctrine  is  that  the  old  process  of  cessio  contained  no  machinery 

or  provisions  or  operative  principles  for  cutting  down  preferences. 

The  new  law  of  cessio  seems  to  me  to  be  equally  defective  in  this 

particular ;  to  be,  in  short,  practically  the  law  unaltered,  and  not 

at  all  adapted  to  that  object  as  the  bankruptcy  statutes  are.     The 

Debtors  Act  of  1880,  section  9,  sub-section  5,  provides  in  substance 

that  the  judicial  decree  ordaining  a  disposition  omnium  bonorum 

should  have  the  same  effect  as  the  disposition  itself.     Had  this 

Act,  or  the  common  law,  struck  at  preferences  of  all  kinds,  such  a 

provision  would  have  been  useless ;  and  if  the  first  deliverance 

took  away  the  insolvent's  power  over  his  estate,  it  was  both  useless 

and  absurd   to   make  what   is  usually   the   second   deliverance 

equivalent  to  the  disposition  omnium  bonorum.     So  stands  the 

law  as  I  interpret  it,  and  I  think  it  would  be  unfortunate  if  it 

were  different,   for  the  result  would   be  that  the  service   of  a 

petition  for  cessio  at  the  instance  of  a  small — and  a  not  too 

benevolent — creditor  would  tend  to  exclude  the  debtor  from  going 

to  a  law-agent  with  his  titles  or  other  papers,  and  practically  take 

the  power  of  his  estate  out  of  his  hands. 

His  Lordship  afterwards  stated  that  he  would  allow  the  appel- 
lants' account  to  the  extent  of  £3  5s.  to  be  ranked  as  a  preferable 
claim  against  the  estate. 

For  appellants — Mr.  A.  M.  FsBOUSON,  Dundee.    For  respondent — Mr. 
W.  Johnston,  Dundee. 


John  Drysdale,  Pur-suer;  James  Gibson,  Defender,         No.  166. 

FoftPAESHIBB. 

Master  and  Servant — Farm  Servant — House, — Circumstances     ^  ^er 
in  which  Jield  that  a  farm  servant  was  not  entitled  to       oibron.  " 
refuse  to  fulfil  his  contract  of  service  in  consequence  of 
the  condition  of  the  house  which  was  provided  for  him. 

In  an  action  at  the  instance  of  John  Drysdale,  Paterson 

Street,    Dundee,    against    James    Gibson,   farmer,    Leoch, 

Auchterhouse,  for  payment  of  £28  15s.  6d.,  it  was  averred 

on  behalf  of  pursuer  that  he  was  engaged  by  the  defender 

as  a  farm  servant  for  six  months,  at  the  rate  of  £12,  with 
meal,  milk,  and  potatoes,  and  a  free  house,  but  it  was 
alleged  that  the  house  which  was  offered  him  was  unin- 
habitable. He  therefore  claimed  £12  as  wages  ;  £9  Is.  in 
lieu  of  meal,  milk,  and  potatoes ;  £5  15s.  as  the  rent  of  the 
house  in  Dundee;  £1  Is.  6d.  for  taxes;  and  18s.  the  cost  of 
removing  his  furniture  from  Leoch  to  Dundee.  For  the 
defender,  it  was  pleaded  that  the  engagement  was  for  a 
month,  that  he  never  refused  to  make  the  house  habitable, 
and  that  it  could  have  been  put  in  that  condition  by  the 
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FoRFAMHiM.   ^jjj^g  ^]^Q  pursuer's  engagement  commenced.     The  Sheriff- 
^"Zlhlin*'     Substitute    (Campbell     Smith)     issued     the     following 
—        Interlocutor : — 

Angiuto,  1886.  Dundee,  5th  August,  1885.  —  The  Sherifr-Substitute  having 
Sheriff  heard  parties'  procuratora  aiid  resumed  consideration  of  the  proof 
*  and  whole  process,  finds  that  on  or  about  the  29th  May,  1885,  the 
defender  engaged  the  pursuer  to  work  on  his  farm  of  Leoch  as 
"  orra  man  "  for  the  term  of  a  month  :  Finds  that  next  day  the 
pursuer  went  to  said  farm  with  his  furniture,  and  accompanied  by 
his  brother :  Finds  that  the  pursuer,  acting  on  his  brother's  advice, 
declined  to  take  possession  of  the  cottage  intended  for  his  residence 
by  the  defender,  and  also  declined  to  enter  the  defender's  service, 
because  in  his  opinion  and  that  of  his  brother  the  said  cottage  was 
unfit  for  human  habitation  :  Finds  that  he  has  failed  to  prove  that 
the  said  cottage  was  not  sufficient  according  to  the  terms  of  the 
contract :  Finds  therefore  that  the  alleged  breach  of  contract  has 
not  been  established  :  assoilzies  the  defender :  Finds  him  entitled 
to  expenses,  and  decerns.  J.  C.  Smith. 

Nott. — It  is  alleged  against  the  defender  that  he  bargained  to 
give  the  piu^uer  the  use  of  a  cottage  as  part  of  his  wages,  and 
that  he  broke  his  contract  by  declining  to  give  him  any  house, 
except  one  that  was  not  merely  for  the  time  uninhabitable,  but 
incapable  of  being  made  fit  for  human  habitation.  That  the 
cottage  was  in  bad  order  at  the  time  when  the  pursuer  arrived 
with  his  furniture  is  not  denied  by  the  defender.  There  was  a 
hole  in  the  roof,  for  the  skew-board  had  been  blown  off  and  a  strip 
of  the  thatch  lifted  by  the  wind.  The  defender  says  this  defect 
could  have  been  repaired  in  two  hours,  and  that  it  would  have 
been  repaired  a  short  time  after  pursuer's  arrival  had  he  chosen  to 
remain.  The  pursuer  says  that  even  if  repaired  the  house  would 
have  been  still  unfit  to  live  in.  The  pursuer  did  not  allow  reason- 
able opportunity  for  putting  the  roof  right,  and  to  dispose  of  his 
case  it  is  necessary  to  consider,  not  whether  the  house  was  to 
some  extent  out  of  repair,  but  whether  it  was  a  house  so  ruinous 
and  wretched  as  to  be  incapable  of  repair  so  as  to  fit  it  to  be 
inhabited  by  human  beings.  The  house  is  a  small  thatched 
cottage  with  one  fireplace  and  two  apartments — one  for  living  in, 
the  other  for  coals,  potatoes,  and  lumber.  It  is  not  lathed  or 
plastered  except  in  patches.  The  ceiling,  which  is  of  boards,  is 
about  6i  feet  above  the  floor,  which  consists  of  flat  stones  roughly 
dressed,  and  interspersed  with  wide  chinks  and  considerable  holei>. 
In  the  lumber  end  there  was  a  barrow ful  or  two  of  rubbish  left  by 
the  tenant  of  six  months  before.  In  this  rubbish  the  grass  had 
begun  to  grow,  and  two  shoots  of  wild  rasps  had  found  their  way 
from  the  outside  and  grown  to  22  inches  in  height.  The  windows 
were  small,  and  did  not  open.  The  "  hallau  "  was  of  wood,  as  was 
the  partition  between  the  two  apartments.  The  pursuer  went  to 
this  certainly  not  very  fine  house  at  the  beginning  of  siunmer, 
under  promise  of  a  month's  tenancy,  and  probably  of  six  months, 
should  his  master  and  he  be  content  with  each  other.  Although 
the  windows  did  not  open,  the  ventilation  would  not  be  defective, 
and  I  did  not  quite  gather  what  special  injury  to  health  the 
pursuer  was  afraid  of.  This  cottage  does  not  appear  to  have  been 
an  unhealthy  home  for  any  one.  No  one  says  that  it  ever  was, 
though  there  are  strong  opinions  (of  com*8e  theoretical)  stated 
b(»th  for  it  and  against  it.     One  architect  denounces  it  as  likelv  to 
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be  "in  fine  weather  unhealthy  and  undesirable,  but  in  winter   *'o"^«"«- 
"miserable;"  and  another  has  seen  many  worse  in  various  parts     ^*3iSon.*'* 
of  Scotland  and  of  England.     Tradesmen  from  the  neighbourhood    ^„^^  ^ggg 
who  knew  it  and  had  known  it  long  considered  it  just  the  ordinary   *    gr^|r 
cottar  house,  with  nothing  unusually  either  good  or  bad  about  it.  Cakpmli  smith. 
It  is  old  certainly,  eighty  or  a  hundred  years  or  more,  but  during 
all  that  time  down  to  the  previous  Martinmas  it  had  been  found, 
in  point  of  fact,  fit  to  live  in.     No  doubt  pursuer's  brother,  who 
knows  very  little   about   common   cottar   houses,   and   may   for 
himself  prefer  to  live  in  a  crowded  and  confined  but  more  artistic- 
aUy  constructed  tenement  in  Dundee,  had  a  thoroughly  honest 
opinion  that  this  house  was  not  fit  for  man  or  woman  to^  live  in. 
But  the  pursuer  would  have  been  wiser  to  have  gone  by  his  own 
judgment,  of  that  of  some  other  ploughman  whose  ideal  of  what 
constitutes  a  habitable  house  had  not  been  acquired  in  Dundee. 
That  this  cottar  house  would  have  been  a  safe  home  for  a  person 
threatened  with  consumption  I  am  far  from  thinking ;  but  that 
living  in  it  could  hurt  a  healthy  person,  even  though  his  consti- 
tution had  not  been  hardened  by  daily  exposure  to  the  open  air 
and  all  kinds  of  weather,  I  do  not  in  the  least  believe.     Hundreds 
of  gentlemen  at  this  season  of  the  year  leave  most  comfortable 
homes  and  go  to  live  under  canvas  (often  damp)  as  volunteers, 
and  are  no  worse  of  it.     Health  is  not  readily  injured  by  a  super- 
abundance of  fresh  air,  or  even  of  rain  water.     So  far  as  I  have 
heard  or  observed,  jKJOple  living  in  small  country  houses  like  this 
cottar  house  are  far  more  healthy  both  in  fact  and  in  appearance 
than  persons  of  the  same  class,  or  indeed  of  almost  any  class,  who 
live  among  the  poisonous .  exhalations   and  teeming  pestilential 
germs  of  large  towns.     I  have  known  many  houses  like  the  one 
complained  of  in  various  districts  of  Scotland,  not  a  few  of  them 
with  floors  composed  merely  of  composite  beaten  earth,  and  I  have 
seen  their  inmates,  of  all  ages,  apparently  in  perfect  health,  and 
have  been  personally  acquainted  with  men  and  women  who  have 
lived  in  such  houses  long  past  seventy  years  of  age.     That  being 
80,  I  do  not  give  much  weight  to  the  opinion  of  Dimdee  architects 
or  mechanics  which  condemns  this  cottar  house  as  uninhabitable. 
•  1  beheve,  if  I  were  to  decide  in  accordance  with  it,  I  would  go  in 
the  teeth  of  experience  and  of  truth,  and  condemn  by  implication 
hmidreds  of  cottages  and  of  shielings  all  over  Scotland  that  have 
been  and  are  the  homes  and  nurseries  of  numbers  of  the  healthiest, 
hardiest,  worthiest  sons  and  daughters  of  toil  on  the  face  of  the 
earth.     That  such  houses  are  incapable  of  improvement  I  am  far 
from  saying,  but  there  is  a  wide  distinction  between  the  improve- 
able  and  the  intolerable  or  unpermissible.  J.  C.  S. 

Fop  pursuer — Mr.  J.   A.   Rollo,   Dundee.    For  defender — Mr.    A.  M. 
Ferguson,  Dundee. 


Thomas  Mackie,  Petitioner;  His  Creditors.  No.  167. 

FOEFABSHIftl. 

Cestio — Notour   Bankruptcy. — Held  that   in   a  petition    for    „  j—  „, 
cessio,  evidence  of  notour  bankruptcy  must  be  produced.      Creditor*. 

In  an  application  for  cessio  by  Thomas  Mackie,  teacher, 
Forfar,  the  following  objections  were  stated  to  the  com- 
petency of  the  petition — (1)  That  the  charge  on  the  Small 

Debt  decree  produced  was  not  sufficient  per  se  to  constitute 
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Bherifr 

BOBBKTSOX. 


FoEVABflBiBB.  notour  bankruptcy  in  the   sense  of  the  Cessio  Acts,  no 

crSditor?**   averment  being  made  in  the  petition,  and  no  evidence  being 

produced  that  the  charge  was  followed  by  arrestment  or 

poinding,  as  required  by  section  7  of  the  Bankruptcy  Act, 
1856  ;  and  (2)  that  the  application  being  at  the  debtor's  own 
instance,  and  the  sum  charged  being  under  £8  6s.  8d.,  that  is, 
under  the  imprisonment  amount,  the  petition  was  incompe- 
tent. The  Sheriff-Substitute  (Robertson)  issued  an  inter- 
lecutor  sustaining  the  first  objection  and  dismissing  the 
petition.     In  a  note  his  Lordship  said : — 

AuguBtas.  1886.       It  was  decided  by  Sheriff  Trayner  in  the  case  of  Mitchell  v.  Hu 

Creditors,  that  where  a  debt  on  which  a  charge  proceeds  is  under 

JB8   6s.   8d.,   that  is,  under  the  old  imprisonment  amount,  the 

charge  must  have  been  followed  by  arrestment  or  poinding  in 

order  to  constitute  notour  bankruptcy ;  and  evidence  of  this,  that 

is,  production  of  an  execution,  should  be  produced  with  the  petition. 

In  the  present  case  the  debt  is  under  X8  Bs.  8d.,  and  the  above 

ruling  in  law  applies.     The  only  writ  produced  with  the  petition 

is  the  charge  on  the  decree.     I  was  told  at  the  bar,  and  it  was 

admitted  by  the  agent  for  the  creditors,  that  the  arrestment  has 

followed  on  this  charge,  although  the  execution  is  not  produced. 

But  I  think  it  ver}'  desirable,  in  all  petitions  for  cessio,  that  in  the 

condescendence  it  should  be  clearly  stated  what  the  evidence  of 

notour  bankniptcy  is.     It  is  not  enough  t^)  state  that  the  petitioner 

is  notour  bankrupt.     The  exact  conditions  and  details  ought  to  be 

condescended  on  for  the  information  of  the  Coiut.     Now,  there  is 

no  averment  in   this   petition   that   arrestment   or  petition  has 

followed  on  the  charge.     It  may  be  true  that  arrestment  has 

followed,  but  it  is  not  stated  in  the  petition.     The  date  would 

require  to  be  stated,  in  order  that  the  Court  may  know  whether 

or  not  the  petitioner  was  or  was  not  notour  bankrupt  when  he 

presented  his  petition,  and  the  only  way  to  prove  the  date  is  to 

produce  the  execution.     If  the  execution  is  not  in  the  possession  of 

the  petitioner,  that  ought  to  be  stated,  but  the  fact  of  execution 

should    be   clearly  on   record.     I   have   therefore   dismissed  the 

petition,  being  anxious  that  a  correct  style  of  practice  be  adhered 

to  in  similar  cessio  applications. 

For    petitioner— Mr.    J.    C.    Andbbson,    Forfar.     For    creditors— Mr. 
Donald  M'Intosh,  Forfar. 


No.  168. 
F0&VA.UHIM. 

Lindsa/'a 

Executrfz  v. 

Lindsay's 

Trustees. 


ExECUTBix  of  Mrs.  Helen  Welsh  or  Lindsay,  Pursuer; 
Alexander  Lindsay's  Trustees,  Defendei^s, 

Trust — Life-rent — Capital  and  Income — Farm  Lease —  Valm- 
tion  of  Stocking — Discretion  of  Trustees. 

The  defenders  are  trustees  of  the  late  Alexander  Lindsay, 
banker,  Montrose,  who,  at  the  time  of  his  death  on  5th 
August,  1881,  was  the  lessee  of  three  farms  in  that  neigh- 
bourhood.    By  the  third  purpose  of  his  trust  disposition  and 

settlement  he  directed  his  trustees  as  follows : — "  To  pay  to 
"  my  wife  the  free  life-rent  of  my  whole  estate,  heritable  and 
"  moveable,  during  all  the  days  of  her  lifetime,  .... 
"  and  in  reckoning  such  free  life-rent  my  said  trustees  shall 
"  deduct  from  the  gross  income  of  my  said  trust  estate  any 
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FORfABSHIKX. 

Lindsav's 

Executrix  v. 

Lindsay'8 

Trustees. 


"  charges  for  insurance,  repairs,  management,  and  the  like  paid 
"  by  or  chargeable  against  them,  or  against  the  capital  of 
"  said  trust  estate ;  and  it  shall  be  in  their  power,  and  they 
"  are  hereby  authorised  to  settle  what  are  the  proper  deduc- 
"tions  to  be  made  from  said  gross  revenue,  in  order  to 
"  ascertain  the  amount  of  the  said  tree  revenue  to  be  paid  to  my 
"  wife."  Anaccounting  with  the  life-rentrix  was  delayed,  with 
her  consent,  until  the  expiry  of  the  farm  leases  at  Martinmas, 
1883.  She  died  on  2nd  February,  1884,  and  the  trustees  soon 
thereafter  submitted  their  accounts  in  connection  with  the 
estate  under  *  their  management  to  the  pursuer  as  her 
executrix.  To  thase  accoimts  the  following  objections  were 
stated — (1)  That  the  trustees,  in  fixing  the  capital  at  the 
date  of  the  testator  s  death,  had  added  12  J  per  cent,  to  the 
valuation  of  the  farm  stocking  on  two  of  the  farms  taken 
by  a  licensed  appraiser  for  Government  purposes,  and  10^ 
per  cent,  in  the  case  of  other  farm  stocking ;  and  (2)  that 
the  trustees  had  debited  revenue  with  the  proportion  of  the 
rents  from  5th  August,  being  the  date  of  the  testator  s  death, 
to  Martinmas,  1881.  The  first  point  involved  a  sum  of 
£1282  2s.,  and  the  second  point  a  sum  of  £742  14s.  After 
some  correspondence  between  parties*  agents,  an  action  of 
accounting  was  brought  against  the  trustees  at  the  instance 
of  the  pursuer  as  executrix  of  the  life-rentrix.  In  this 
action  the  accounts  were  produced,  and  after  the  closing 
of  the  record,  the  Sheriff-Substitute  (Robertson)  ordered 
objections  to  the  accounts  and  answers  thereto  to  be  lodged, 
in  which  the  above-mentioned  objections  were  stated  and 
answered.  Thereafter  parties'  procurators  were  heard,  and 
the  following  is  the  Sheriflf-Substitute's  Interlocutor : — 

Forfar,  September  18,  1885. — The  Sheriff-Substitute  having  8epti8,i886. 
made  avizandum  with  the  note  of  objections  to  the  defenders'  state 
of  accounts  and  answers  thereto  by  the  pursuers,  and  having  heard 
proof  thereon  :  Repels  the  objection  quoad  the  addition  of  12  J  per 
•  cent,  to  the  valuation  taken  for  Government  purposes  in  August, 
1881 :  Finds  that  this  addition  is  fair  and  reasonable  in  ascertaining 
the  true  valuation  for  the  purposes  of  the  trust :  Sustains  the  objec- 
tion taken  quoad  charging  revenue  with  a  proportion  of  rent  from 
August  to  Martinmas,  1881  :  Finds  that  the  trustees,  having 
credited  capital  with  the  crops  of  1881,  must  also  debit  capital 
with  rent  down  to  Martinmas  of  that  vear  :  Repels  the  third  plea 
in  law  for  the  defenders  :  Finds  that  there  is  nothing  in  the  trust 
disposition  of  the  late  Mr.  Lindsay  to  exclude  the  present  action  of 
accounting  :  Therefore  remits  back  to  the  defenders,  as  trustees  of 
the  late  A.  Lindsay,  to  prepare  a  state  bringing  out  the  sum 
due  to  Mrs.  Lindsay's  representative  after  giving  effect  to  the 
findings  in  this  interlocutor,  and  also  giving  effect  to  the  deductions 
and  errors  admitted  in  the  correspondence  :  Reserving  meantime 
the  question  of  expenses :  The  statement  to  be  lodged  quamprimum, 

Alex.  Robertson. 

Note, — This  action  has  been  raised  to  ascertain  what  is  the  exact 
sum  due  to  the  representative  of  the  late  Mr.  Alex.  Lindsay.  As 
the  widow  of  Mr.  Lindsay,  she  was  entitled  under  his  settlement  to 
the  life-rent  of  his  whole  means  and  estate.     He  died  in  August, 
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1881,  and  she  survived  him  for  about  two  years  and  a-half.  Her 
representatives  now  raise  this  action  of  accounting ;  and  they  say 
that  Mrs.  Lindsay  did  not  receive  her  full  life-rent  during  her  life, 
a  balance  being  due  her,  which  balance,  of  course,  is  now  due  to 
her  representatives.  It  appears  that  Mrs.  Lindsay  agreed  to  take 
an  annual  payment  to  account  of  her  life-rent  until  the  several 
farms  tenanted  by  her  husband  fell  in,  when  a  proper  accounting 
was  to  be  gone  into.  She  died,  however,  soon  after  the  leases  of 
these  farms  expired,  and  before  this  proper  accounting  could  be 
gone  into. 

The  defenders,  who  are  the  late  Mr.  Lindsay's  trustees  and 
executors,  have  produced  a  very  full  and  carefully  made-up  state 
of  accounts.  They  have  faithfully  administered  the  estate,  and  no 
exception  can  be  taken  to  their  fidelity ;  the  accounts  are  very  well 
kept,  and  the  vouchers  quite  satisfactorj-.  The  pursuers,  however, 
take  exception  to  the  principle  on  which  the  accounting  is  made 
out, — believing,  as  they  do,  that  as  between  fiar  and  life-renter,  the 
latter  is  put  at  a  disadvantage. 

Mr.  Lindsay  died  in  August,  1881.  He  was  tenant  of  three 
farms,  and,  of  course,  in  August  the  crops  were  standing  unripe 
and  immature.  The  trustees  have  adopted  the  principle — and  I 
think  they  are  quite  correct  in  doing  so — that  as  regards  these 
growing  crops,  they  belong,  not  to  the  life-renter,  but  to  Mr.  Lind- 
say's executors.  In  other  words,  in  stating  their  accounts,  they 
credit  capital  with  the  value  of  these  crops.  They  took  a  valuatiou 
of  the  whole  crop  and  stocking  on  the  farms  as  at  the  date  of  Mr. 
Lindsay's  death,  including  the  standing  crops  of  1881,  and  they 
placed  the  whole  amount  to  the  credit  of  capital  account.  This 
was  a  necessary  step,  because  they  had  to  make  a  distinction 
between  the  capital  invested  in  the  farms  at  the  date  of  Mr. 
Lindsay's  death,  and  the  revenue  or  profits  derived  therefrom  after 
that  date.  The  pursuer  takes  no  exception  to  all  this ;  but  the 
trustees  having  adopted  this  principle,  must  be  consistent  and 
carry  it  out.  Having  credited  capital  with  the  standing  croi>s  of 
1881,  they  ought  to  debit  capital  with  the  rents.  Instead  of  this, 
they  debit  revenue  with  the  proportion  of  rent  from  August  to 
Martinmas,  1881.  This  is  objected  to  by  Mrs.  Lindsay  s  represen- 
tatives, who  lose  thereby  several  hundred  pounds. 

I  can  see  no  grounds  on  which  this  deviation  from  their  own 
principle  is  warranted.  Had  the  trustees  arranged  between  the 
fiar  and  life-renter  that  a  proportion  of  the  profits  of  crop  1881  was 
to  belong  to  the  life-renter,  corresponding  to  the  proportion  of  rent 
charged  against  revenue,  I  could  understand  their  position;  or 
had  they  agreed  that  the  w^hole  crop  of  1881  belonged  to  revenue, 
then  they  might  have  charged  the  whole  rent  against  revenue  also. 
But  to  claim  the  whole  crop  for  capital,  and  charge  revenue  with 
a  part  of  the  rent,  is  illogical  and  unjust.  If  any  authority  could 
be  required  for  such  an  obvious  proposition,  I  would  refer  to 
Hunter,  vol.  ii.,  p.  161.  I  therefore  think  that  the  trustees  must 
adhere  to  their  own  principle  and  must  stand  by  their  own  valua- 
tion. It  would  be  very  inconvenient,  and,  indeed,  impossible,  now 
to  do  otherwise.  The  valuation  is  a  fixed  landmark  as  betw*een  fiar 
and  life-renter,  and  between  capital  and  revenue.  On  examining  the 
reasons  why  revenue  is  charged  with  rent,  they  seem  to  be  two  in 
number.  First,  that  the  crops  actually  realised  more  than  the 
valuation,  and  therefore  revenue  benefited  bv  this.  Second,  that 
the  valuation  was  merely  for  immature  crops,  or  what  a  purchaser 


SHERIFF  COURT  REPORTS. 


373 


would  have  given  for  them  as  they  stood ;  and  therefore  revenue 
benefited  by  the  valuation  being  too  low.  For  these  two  reasons, 
seeing  that  revenue  benefits  considerably,  the  trustees  think  they 
are  justified  in  adopting  this  clumsy  method  of  adjusting  the 
balance  between  fiar  and  life-renter.  Now,  as  to  the  first  reason, 
if  the  crops  realised  more  than  valuation  prices,  it  was  because 
weather  and  other  risks  discounted  by  the  valuators  proved  to  be 
more  propitious  and  less  formidable  than  was  allowed  for.  This  is 
simply  a  fortunate  circumstance  for  the  life-renter,  who  is  entitled 
to  get  the  benefit  of  this,  just  as  she  would  have  had  to  bear  the 
loss  had  it  turned  out  the  other  way.  Why  should  she  be  fined 
because  the  valuation  was  low  ?  If  some  one  had  bought  these 
crops  in  August,  1881,  at  valuation  prices,  and  made  a  good  bargain, 
coiUd  the  trustees  have  asked  him  to  pay  part  of  the  rent? 
Surely  not. 

Nor  is  the  second  reason  advanced  by  the  trustees  at  all  more 
satisfactory.  It  arises,  I  think,  from  a  total  misapprehension  of 
the  meaning  of  a  valuation  of  standing  crops.  No  one  bids  for 
crops  as  they  stand,  to  be  removed  in  the  month  of  August.  At 
that  time  potatoes  are  mere  shaws,  turnips  are  leaves,  and  grain 
is  unripe  and  green.  When  a  valuation  of  such  crops  is  made,  it 
is  made  on  the  assumption  that  the  crops  grow  on  till  they  reach 
matimty ;  that  certain  risks  must  be  run  by  a  purchaser  before 
that  time  arrives ;  and  that  the  labour  and  expense  of  securing  the 
crops  must  be  deducted.  After  making  these  calculations  a  price 
is  put  on  the  crops,  either  by  the  valuator  or  by  a  purchaser ;  and 
I  am  satisfied  that  this  is  what  was  done  in  the  present  case.  The 
substantial  prices  put  on  the  crops  prove  this.  I  see  the  potatoes 
are  valued  at  £572.  The  barley  and  wheat  fetch  £905.  What 
does  this  mean  but  that  when  the  potatoes  are  lifted  and  the 
grain  is  threshed  these  prices  will  be  realised  ?  To  say  that  they 
were  worth  these  sums  in  their  immature  state  in  August,  to  a  pur- 
chaser removing  them  then,  is  nonsense.  I  feel  sure  the  valuator 
never  dreamt  of  such  a  thing  at  the  time  of  the  valuation,  although 
he  has  written  a  letter  lately  to  the  trustees  in  which  he  adopts 
this  absurd  theory.  I  notice  that  the  grazings  on  the  farms  are 
valued  down  to  Martinmas  and  placed  to  capital.  Why  is  this — 
if  the  valuator  was  only  placing  a  value  on  inmiature  crops  in 
August  as  they  then  stood  1 

I  must  reject  this  theory  entirely,  and  hold  that  this  w^as  an 
ordinary  valuation  conducted  on  the  ordinary  footing ;  and  that 
the  prices  fixed  were,  in  the  opinion  of  the  valuator,  the  fair 
market  value  of  the  crops  at  maturity.  Revenue  gets  the  benefit 
if  the  valuation  is  too  low,  just  ajs  capital  would  have  got  the  benefit 
if  it  had  been  too  high.  It  is  unfair  and  illogical  to  go  back  on 
the  valuation  now,  and  try  to  put  it  right  by  charging  revenue  with 
some  of  the  rent  for  1881. 

It  must  be  remembered,  however,  that  the  valuation  was  made 
for  Governmental  purposes.  And  this  leads  me  to  another  objection 
taken  by  the  life-renter — namely,  to  the  addition  of  12  J  per  cent, 
to  the  valuation  prices — in  order  to  ascertain  the  current  market 
prices.  I  repel  the  objection,  for  it  is  notorious  that  valuations 
made  for  Government  purposes  are  always  kept  low.  I  have  the 
opinion  of  two  experienced  valuators  as  to  this,  and  also  the  opinion 
of  Lord  Fraser  in  an  unreported  case,  Cook^s  Trustees  v.  Cook^ 
decided  in  July,  1882.  His  Lordship  there  says  that  as  much  as 
20  per  cent,  may  safely  be  added  to  these  valuations  in  order  to 
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FoEFAMHiBE.  aacertaui  the  current  market  price  of  the  day.  Why  this  custom 
exists  it  is  not  for  me  to  say.  In  order  therefore  that  capital  be 
fairly  dealt  with,  I  have  allowed  the  addition  of  12 J  per  cent  to 
the  valuation  taken  in  August,  1881. 

I  have  not  overlooked  the  powers  given  to  the  trustees  by  the 
third  clause  of  the  late  Mr.  Lindsay's  trust  settlement  to  he  the 
judges  of  what  are  or  are  not  proper  deductions  to  be  made  from 
revenue  in  ascertaining  the  amount  of  the  free  life-rent.  These 
powers  are  not,  however,  in  my  opinion  so  expressed  as  to  exclude 
a  court  of  justice  on  any  question  of  principle.  The  trustees  may, 
no  doubt,  judge  what  items  are  to  be  placed  to  capital,  and  what 
items  to  revenue,  but  these  powers  must  be  exercised  in  a  reason- 
able way.  Any  inconsistent  or  unusual  mode  of  exercising  these 
powers  can  be  brought  under  review, — particularly,  a  deviation 
from  an  important  principle  adopted  by  themselves,  which  deprives 
revenue  of  several  hundred  pounds.  Mr.  Lindsay  mighty  perhaps, 
have  excluded  all  review  on  such  matters ;  but  in  that  case  the 
powers  given  to  his  trustees  would  require  to  be  much  more  strongly 
expressed,  and  more  like  the  cases  to  which  I  was  referred. 

A.  R. 

On  appeal,  the  Sheriff-Principal  (Comrie  Thomson), 
adhered. 

For  pursuer— Mr.  Georou  Miln,  Arbroath,  and  TjOWSon  &  M'Lean, 
Forfar.  For  defender — Mr.  Alex.  Ltell,  Montrose,  and  Mr.  A.  W. 
Myles,  Forfar. 
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MacKinnon's  Appeal  in  John  Millar  &  Son's 

Sequestration. 

Bankruptcy — Appeal — Security — Partnership — Conjunct  and 
Confident — Act  1621,  c.  18. — Held  that  a  creditor  under 
a  bond  and  disposition  in  security,  granted  when  the 
debtor  was  the  sole  partner  of  a  firm  into  which  he  after- 
wards assumed  a  partner,  was  not  entitled  to  rank  on  the 
partnership  estate. 

In   November  1874  when  William  Millar  was  the  sole 

partner  of  the  firm  of  John  Millar  &  Son,  warehousemen, 

High  Street,  Glasgow,  he  granted  in  favour  of  the  trustees 

of  his  father,  John  Millar,  a  bond  and  disposition  in  security 

for  £12,000  over  the  subjects  situated  in  High  Street  in 

which  the  business  was  carried  on.     In  Februarv  1882,  Mr. 

Wm.  Millar  assumed  his  son,  John  Millar,  as^a  partner,  and 

the  business  was  carried  on  by  them  until  24th  December, 

1884,  when  their  estates  were  sequestrated.  The  trustees  of 
John  Millar,  sen.,  claimed  a  ranking  on  the  firm  s  estates  in 
respect  of  the  bond,  but  the  trustee  rejected  the  claim  on  the 
ground  that  it  was  for  a  debt  of  William  Millar  and  not  of 
the  firm.  The  Sheriff-Substitute  (Erskine  Murray)  sus- 
tained the  trustee's  deliverance  in  the  following  Interlocutor 
and  Note,  which  disclose  fully  the  facts  and  the  grounds  of 
the  judgment : — 
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(Jlaboow,  2ith  July,  1885. — Having  heard  parties'  procurators  :  i^wawmhii*. 
Finds  (1)  that  the  late  John  Millar  started  in  1830  a  drapery  APP^g*;„?"*»' 
business  in  High  Street,  into  which,  in  1857,  he  assumed  his  son   8eqa«tr»ti<m. 
W.  Millar  as  a  partner,  giving  him  a  share  of  one^ighth,  which    July  84.  ism. 
was  subsequently  raised  to  three-eighths,  the  firm,  on  W.  Millar  sbertflriiuBmAT. 
entering  it,  becoming  John  Millar  &  Son;    the  business  being 
carried  on  in  the  property  in  High  Street  belonging  to  John  Millar : 
Finds  (2)  that  after  his  father's  death  in  1863,  W.  Millar  took  in 
his  stepmother  as  a  partner,  and  she  remained  in  the  business  till 
1874,  when  W.  Millar  became  sole  partner :  Finds  (3)  that  pur- 
suers, who  are  trustees  under  John  Millar's  settlement,  sold,  at 
Martinmas,    1874,   the   High   Street   property  to  W.  Millar  for 
£25,000,  at  which  time,  also,    he  granted  them   the  bond  for 
£12,000  which  forms  the  foundation  of  the  present  claim  :  Finds 
(4)  that  the  bond  in  question  was  granted  on  the  security  of  the 
£25,000  property  and  two  other  properties,  the  whole  being  then 
valued  by  Mr.  Graham  at  j£46,600,  on  which,  however,  there  were 
primary  bonds   to   the   extent  of  .£32,000,  with   an   additional 
security  over  a  life  policy  and  the  share  of  his  father's  estate,  the 
two  together  being   state<l   to   amount   to  £3588,  there   being 
apparently  £18,188    to   cover    the    £12,000    lent,    besides   the 
personal  security  of  W.  Millar  and  his  father-in-law :  Finds  (5), 
however,  that,  as  a  fact,  W.  Millar  purchased  the  three  properties 
in  question  for  £44,150,  which  would  point  to  there  being  about 
£2450  less  to  cover  the  security,  which  would  leave  the  bond 
uncovered  so  far  as  regards  the  heritable  security  to  the  extent  of 
£50,  there  being,  however,  the  other  securities  given  besides  the 
personal  security  of  himself  and  his  father-in-law  :  Finds  (6)  that 
part  of  the  £12,000  thus  got  by  W.   Millar  on   the  bond  was 
applied  in  payment  of  purchase  money  of  the  other  properties 
above  mentioned,  and  the  rest  seems  to  have  been  put  into  the 
lirm's  account,  replacing  funds  that  had  been  withdrawn  from  the 
firm  for  other  purchases  of  heritable  property  :  Finds  (7)  that  in 
1882  W.  Millar  took  into  partnership  his  son  John  Millar,  giving 
him  one-eighth  share  of  the  firm's  business,  John  Millar  not  having 
any  capital,  but  simply  contributing,  as  his  father  had  done  when 
he  entered  the  firm,  his  labour  and  skill :  Finds  (8)  that  the  firm, 
l)eing  sequestrated  in  1884,  and  the  heritable  properties  having 
fallen  considerably  below  the  valuation  of  1874,  the  pursuers  have 
claimed  on  the  estate  of  the  firm  for  a  ranking  in  respect  of  the 
balance  due  under  the  above-mentioned  bond  for  £12,000,  and 
the  trustee — the  respondent  Taylor — has  rejected   their   claim, 
against  which  they   have   appealed :  Finds  in  law  that,  for  the 
reasons  assigned  in  the  annexed  note,  the  appellant's  claim  falls 
to  be  repelled :  Therefore  sustains  the  judgment  of  the  trustee, 
and  dismisses  the  appeal :  Finds  appellant  liable  to  respondent  in 
expenses,  <kc.  A.  Erskinb  Murray. 

Ifote. — The  appeal  is  based  on  three  grounds.  It  is  said  (1) 
that  the  business  was  benefited  by  the  loan :  (2)  that  the  new 
firm  in  1882  assumed  the  responsibility  for  the  debt:  and  (3)  that 
W.  Millar  was  insolvent  at  the  date  of  the  copartnery,  and  that, 
therefore,  the  deed  of  copartnery  is  reducible  under  the  Act  1621, 
as  l)eing  a  gratuitous  aliemition  to  a  conjunct  and  confident  person. 
It  is  difficult  to  consider  these  questions  entirely  apart  from  each 
other. 

In  the  first  place,  the  position  of  parties  falls  to  be  considered. 
The  late  John  Millar  had  held  the  heritable  properties  }is  being  his 
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Lawamshirk.   individually  and  not  the  firm's,  and  that  was  how  the  appellants — 
^^^8*011?"^*'  ^^8  trustees — came  to  be  possessed  of  them.    The  appellants  sold  them 
Sequestration,    in  1874  to  W.  Millar,  and  he  then  came  to  be  in  the  same  position 
Ju]7  24, 1886.    as  his  father  had  been  before  he  assumed  him  as  a  partner.     Being 
sheriflfliciaAT.  sole  partner  there  was  really  just  one  estate.     Any  of  his  creditors 
could  claim  over  the  whole  of  it.     When  the  bond  in  question  was 
granted  m  1874,  the  security,  as  was  manifest  from  the  fact  that 
the   bond   was   postponed  to   others,  was,  though  fair,    not  the 
very  best.     Such  as  it  was,  the  appellants  accepted  it,  and  there 
is  nothing  to  show  that  W.  Millar  m  any  way  deceived  them.     No 
doubt  the  properties  afterwards  fell  in  value,  but  that  was  the 
effect  of  the  general  depreciation  that  ensued.     Had  it  not  been 
for  this  depreciation,  which  was  evidently  not  contemplated  by 
any  party,  this  claim  would  never  have  arisen.     The  appellants 
cannot  have  expected  that  W.  Millar  would  never  take  a  partner. 
But  the  fact  of  his  taking  a  partner  at  all,  whether  with  or  without  a 
contract,  might  have  interfered  with  his  personal  security.     As  a 
matter  of  fact,  the  trustees  knew  of  W.  Millar  taking  his  son  as  a 
partner  in   1882,  and   no  objection   was  taken.     But  they  now 
maintain  that  the  deed  of  copartnery  was  bad,  because  it  was 
granted  gratuitously  to  a  conjunct  and  confident  person.     It  was 
not  gratuitous,  as  John  Millar  was  to  give  his  time  and  labour, 
and  all  that  it  gave  him  was  one-eighth  of  the  business,  which 
might  well   be  held  merely  a  fair  equivalent,  as  in  the  case  of 
his    father   before   him.      But   what    the    appellants   object   to 
is  really   not   that  the   one-eighth   was   given   to   the   conjunct 
and  confident  son,  but  that  the  other  seven-eighths  were  by  the 
formation  of  the  copartnery  withdrawn  from  under  the  collateral 
security  which  they  had  over  and  above  their  heritable  security. 
No  doubt  this  was  practically  the  result  of  the  formation  of  the 
copartnery,  just  as  in  the  case  of  an  ante-nuptial  marriage  con- 
tract.    But  it  does  not  follow  that  the  deed  is  reducible  under 
the  Statute  of  1621.     That  Act  was  originally  intended  to  meet 
the  case  of  collusive  arrangements  in  fraud  of  creditors — certainly 
the  present  does  not  fall  under  that  category — and  though  the 
scope  of  the  Act  has  been  to  some  extent  widened,  the  Sheriff- 
Substitute  is  unable  to  hold  that  a  formation  of  a  partnership  in 
which  the  young  man  was  to  get  no  more  than  fair  payment  for 
his  work,  could  be  held  to  fall  under  the  Act.     Nor  is  the  Sheriff- 
Substitute  able  to  hold  that  the  new  firm,   either  activelv  or 
passively,  took  over  the  appellants'  bond  or  benefited  by  the  loan 
in  the  sense  to  make  them  responsible  for  it.     In  the  cases  of 
Millar  v.  Tfvorhum,  23  D.  359  and  M'Keand  v.  Laird,  23  D.  846, 
it  was  held  that  trade  debts  incurred  by  an  individual  became 
debts  of  a  new  firm  into  which  he  took  a  partner,  but  the  rule 
then  laid  down  only  applies  to  trade  debts,  and  even  then  is  bv 
no  means  applicable  to  all  cases.     As  is  well  pointed  out  by  Mr. 
Sheriff  Clark  ("  On  Partnership,"  vol.  i.,  p.  297),  this  depends  on 
whether  the  new  firm  has,  by  implication  or  otherwise,  taken  over 
the  obligations  of  the  old.     The  present  bond  is  certainly  not  a 
trade  debt.     The  appellants  contend  that  the  heritable  property 
must  be  treated  as  if  it  too  belonged  to  the  firm,  as  in  the  case  of 
Mackemicy  Jan.  26,  1883.     But  there  the  partners  were  simply 
trustees  for  the  firm.     Here  the  evidence  goes  to  show  that  W. 
Millar  retained  the  heritable  properties  as  his  own,  payments  in 
respect  of  them  being  treated  in  the  firm's  books  as  rent    And, 
indeed,  why  should  they  not  be  held  to  be  W.  Millar's  just  as 
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they  had  been  treated  by  hia  father  before  him  Jis  his  individual  i^as^^mhim. 
propertj,  which  forms  the  foundation  of  the  appellant's  title  ?     As  -^PPygmi?*^^' 
to  the  business  being  benefited  by  the  loan,  at  the  date  of  the    seguertration. 
lotm  W.  Millar  and  the  business  were  undistinguishable.     They    July  84,1886. 
were  one  and  the  same.     That  one-and-the-same  no  doubt  received  sheriffliuBBAT. 
the  borrowed  money  and  applied  it  in  various  ways,  and  it  is  by  no 
means  clear  that  the  business,  as  a  business,  was  the  gainer,  but 
rather  just  that  W.  Millar  was ;  and  when  in  1 882  the  oiie-and-the- 
saine  split  and  a  new  entity  arose,  consisting  of  the  new  partner- 
ship containing  within   it   one  of  the   former  parts   of   the  old 
entity,  it  does  not  follow  that  the  new  entity  necessarily  took 
over  the  bond,  which  was  really  an  obligation  of  the  other  half  of 
the  old  entity.     The  question  just  comes  to  be,  had  W.  Millar, 
after  1874,  the  right  to  grant  a  single  deed  which  lessened  the 
value  of  his  personal  security?     If  he  had  not,  then  the  appellants 
are  right.     But  this  is  a  contention  which  the  Sheriff-Substitute 
is  unable  to  sustain.  A.  E.  M. 

An  appeal  was  taken  to  the  Court  of  Session,  but  was 
afterwards  withdrawn. 

For  appellant — Mr.  Grikvk  (Dixon,  Erskine,  &  Grieve,  Glasgow).    For 
respondent — Mr.  Andrew  (Mitchells,  Cowan,  &  Johnston),  Glasgow. 


George  C.  Moscrip,  Pursuer;  Andrew  Oliver,  Defender,    No.  170. 

Lasiakkshirx. 

Process — Sheriff  Courts  (Scotland)  Act,  1876 — Beponing  Note.  MoBcriiTpToHver. 
— HeldihdX  the  Sheriff  is  not  bound  to  repone  a  defender         — 
when  the  explanation  of  his  failure  to  enter  appearance 
is  not  satisfactory. 

A  decree  in  absence  was  obtained  in  the  Sheriff  Court  at 

Glasgow  on  the  21st  July  last,  at  the  instance  of  George  C. 

Moscrip,  writer,  against  Andrew01iver,256  Dumbarton  Road> 

for  £272  8s.  4d.,  being  alleged  to  be  the  balance,  with  interest, 

of  a  sum  of  money  advanced  by  pursuer  to  defender  on  loan 

under  a  minute  of  agreement  between  the  parties  on  31st 

July,  1873.  A  charge  of  payment  was  served  on  the  defender 

on  7th  August,  1885.     Following  upon  these  proceedings  a 

petition  for  cessio  was  presented  against  Mr.  Oliver,  when 
he  suspended  the  proceedings  by  presenting  a  reponing  note 
setting  forth  that  he  was  totally  unaware  that  an  action  had 
been  raised  against  him  or  a  decree  obtained  until  the  receipt 
of  the  charge  of  payment.  Against  this  reponing  note  it 
was  urged  that  Mr.  Oliver  was  perfectly  aware  of  the  whole 
proceedings,  and  he  had  gone  over  the  petition  prior  to  the 
decree  being  granted,  both  with  his  own  agent  and  the 
pursuer,  and  had  determined  not  to  defend  it;  therefore,  in 
these  circumstances,  he  was  not  entitled  for  the  reasons 
assigned  by  him  to  be  reponed.  After  discussion,  the 
Sheriff-Substitute  (Spens)  pronounced  the  following  Inter- 
locutor:— 

Glasgow,  30<A  September,  1885. — Having   heard   parties*  pro-    septso.isafi. 
curators,  refuses  to  repone,  but  grants  leave  to  appeal.  shcriFsMxs. 

Walter  C.  Spbns. 
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LAifAmuHiEB.  Note, — In  this  case  defender  has  not  within  seven  days  of  the 
MoBcrip  V.  Oliver,  date  of  the  decree  in  absence  reponed  against  it.  Accordingly,  the 
Sept-  30. 188S.  qucstion  of  reponing  has  to  be  dealt  with  under  the  latter  part  of 
Sheriff  8PK5S.  8ub-section  2  of  section  14  of  the  Sheriff  Court  Act  of  1876  (39  k 
40  Vict.  cap.  70).  By  the  provision  referred  to  I  am  only  entitled, 
if  satisfied  with  the  defender's  explanation  of  his  failure  to  enter 
appearance  in  the  action,  and  to  take  within  seven  days  the  neces- 
sary steps  for  reponing,  to  repone  him  after  said  period  of  seveu 
days.  Now,  it  appears  that  the  defender's  statement  is,  in  the 
minute  lodged  by  him,  that  he  was  wholly  unaware  of  the  action 
having  been  taken  out  against  him  until  the  pursuer  presented  a 
petition  for  cessio  in  virtue  of  the  decree  obtained.  The  pursuer, 
however,  has  produced  to  me  a  letter  from  a  respectable  firm  of 
Glasgow  law  agents  (Messrs  Mackay  &  Mcintosh),  who  were  in  July 
last  admittedly  the  defender's  agents,  and  from  that  letter  it 
appears  that  at  least  a  week  prior  to  decree  being  taken  defender 
went  over  a  copy  of  ,the  petition  and  condescendence  with  them. 
I  put  the  question  to  the  defender,  who  was  present  at  to-day's 
diet,  whether  he  denied  this  was  the  case ;  and  all  he  would  say 
was  his  memory  was  not  good,  and  he  had  no  recollection  of  it.  In 
these  circumstances,  it  seems  impossible  to  hold  that  the  defender's 
explanation  is  satisfactory,  so  far  as  regards  his  failure  to  lodge 
notice  of  appearance  and  to  repone  within  seven  days  is  concerned : 
and  I  am,  therefore,  constrained  to  refuse  the  motion  now  made. 
At  the  same  time  I  must  admit  that  I  do  so  with  very  great  reluc- 
tance, for  the  claim  advanced  by  pursuer  is  one  of  considerable 
amount  and  many  years  old,  and  whether  it  was  well  founded  or 
ill  founded  I  have  no  means  of  judging.  W.  C.  S. 

The  case  was  not  appealed. 

For  pursuer— Party.    For  defender— Mr.  T.  J.  Smillie,  Glasgow. 


No.  171. 

PllTHSHIAX. 

Procurator-Fiscal 
V.  Fennuon 
and  others. 


SHERIFF  COURT   OF    PERTHSHIRE. 

Procurator-Fiscal,  Prosecutar;  David  Ferguson 

and  Others. 

Game — Possession  of  Poaching  Implements. — ffeld  that  the 
possession  of  poaching  implements  which  had  not  been 
used  in  poaching  was  not  sufficient  to  warrant  a  conviction 
under  the  Poaching  Prevention  Act. 

In  the  Perth  Criminal  Court,  three  working  men  from 

Dundee  were  charged  with  a  contravention  of  the  Poaching 

Prevention  Act,  on  a  complaint  which  set  forth  that "  on 

loth  July  current,  Constable  M'Bain,  Inchture,  having  good 

cause  to  suspect  that  the  accused  had  been  on  land  in  pur- 
suit of  game,  searched  them  on  the  public  road  leading  from 
Abernyte  to  Balbeggie,  and  found  in  their  poss^ion  a  net, 
a  ball  of  twine,  and  14  wooden  pins,  the  said  accused  having 
used  the  said  net,  twine,  and  pins  for  unlawfully  killing  or 
taking  game  or  having  been  accessory  thereto." 

For  the  prosecution,  Daniel  M*Leod,  coachman,  Balnidderr, 
stated  that  while  driving  home  from  Dundee,  near  the  farm  of 
Fowlis,  about  twenty  minutes  to  seven  o'clock  on  the  night  in 
question,  he  saw  the  accused,  two  of  whom  were  in  a  field  near  the 
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road,  while  the  third  kept  on  the  highway.    On  reaching  Balruddery    ?«»««»»»• 

he  sent  word  to  the  gamfkecper — Wm.  Anderson — that  he  had  ^p"pJ"^Jn^^ 

seen  three  men  whom  he  suspected  to  be  poaching.      One  of  the        others. 

men  had  a  bundle  on  his  arm.     Three  men  deponed  to  having 

watched  the  accused  from  about  seven  o'clock  till  half-past  nine  that 

night.     During  that  time  they  had  proceeded  along  the  road  a  few 

miles,  and  in  the  meantime  inforlnation  had  been  sent  to  Constable 

M'Bain,  Inchture,  who  apprehended  them  at  the  place  mentioned 

in  the  complaint,  about  three  miles  from  where  they  w^ere  first  seen. 

During  the   time  they  were  watched,  the   men  appear  to  have 

kept  on  the  public  road. 

At  the  close  of  the  evidence,  Mr.  James  Robertson,  for  the  accused, 
submitted  that  no  proof  had  been  led  to  show  that  the  men  w^ere 
guilty  of  the  crime  with  which  they  were  charged.  At  the  time 
the  two  men  were  seen  in  the  field  they  were  looking  for  a  short 
cut  to  take  them  to  another  public  road.  There  wtis  no  doubt,  he 
said,  that  the  accused  had  these  articles  in  their  possession,  and 
intended  to  use  them  for  poaching,  but  up  to  the  time  they  were 
apprehended  no  offence  had  been  committod.  Under  the  Act  it 
was  necessary  that  the  men  either  should  have  obtained  game,  or 
should  have  used  the  articles  produced.  An  examination  of  the  pins 
and  net  would  show  that  they  had  not  been  used,  and  that  fact 
taken  along  with  the  evidence  to  the  effect  that  the  accused  had 
been  closely  watched,  and  had  not  been  seen  poaching,  was  suffi- 
cient to  rebut  the  presumption  against  them  arising  from  the  fact 
of  their  having  had  the  implements  in  their  possession  when 
apprehended.  .     . 

The  Fiscal  held  that  as  prosecutor  he  was  not  bound  to  show- 
that  the  articles  had  been  used  at  the  time. 

The  Sheriff  said  the  circumstances  were  not  sufficient  to  justify  July  w^isss. 
a  conviction.  Under  the  Act  it  was  necessary  that  the  accused  sheriff  obahamb. 
should  have  used  the  poaching  implements,  which  they  could  not 
have  done  in  the  present  case.  No  doubt  it  w^as  not  necessary 
that  the  prosecutor  should  prove  that  the  articles  had  been  used 
in  poaching.  It  was  generally  sufl&cient  that  the  poachers  be  taken 
on  the  road  with  the  game  or  instruments  in  their  possession, 
because  it  usually  appeared  from  the  state  of  the  articles,  or  the 
fact  that  the  game  was  actually  found  on  them,  that  they  must 
have  been  actually  engaged  in  poaching.  In  the  present  case, 
however,  the  accused  could  not  have  had  an  opportunity  of  actually 
poaching,  and  he  therefore  dismissed  them  from  the  bar. 


Duncan  Forbes,  Pursuer;  D.  M'Intyre,  Defender,  No.  172. 

PSBTHSHiaX. 

Landlord  and  Tenant — Howie  not  habitable. — Held  that  if  a      „  -r- 

ForMs  V. 

house  which  has  been  let  is  not  habitable,  in  a  reason-      M'intyre. 
able  sense,  at  the  time  of  entry,  or  if  it  is  not  in  the 
condition  that  the  tenant  w'as  entitled  to  expect  and 
insist  on,  the  tenant  will  not  be  bound  to  enter. 

Mr.  Duncan  Forbes,  hotel-keeper,  Crieff,  sued  Mr.  D. 

M*Intyre,  sometime  farmer  at  Little  Port,  now  residing  in 

Burrell  Street,  CriefF,  as  tenant  of  a  house  in  Hall's  Wynd, 

Crieff,  for  £17  in  name  of  damages,  the  defender  having 
taken  a  house  belonging  to  the  pursuer  at  the  annual  rent 
of  £17,  and  afterwards  given  it  up.    Part  of  the  bargain 
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PXBTHSBXmX. 


Forbes  v. 
M'Intyre. 


Bept.  18, 1886. 


was  that  extensive  repairs  and  alterations  should  be  effected 
on  the  house,  and  that  defender  was  to  get  entry  at  least  a 
week  before  the  term.  When  he  went  to  get  the  house 
cleaned  on  the  23rd  of  May,  it  was  still  in  the  hands  of 
tradesmen,  and  the  second  and  third  coats  of  plaster  had  to 
be  put  on  afterwards.  The  defender  gave  up  the  house, 
but  pursuer  refused  to  take  it  off  his  hand.  It  was  after- 
wards let  at  Martinmas  to  another  tenant.  The  Sheriff- 
Substitute  (Grahame),  after  a  long  proof,  decided  that  the 
defender  was  entitled  to  decree  of  absolvitor,  with  expenses. 
The  Sheriff-Principal  (Gloag),  on  appeal,  affirmed  that 
judgment.     In  a  note  he  said : — 

I  have  felt  considerable  difficulty  in  deciding  this  case,  but  have 
Sheriff  Gloag.  come,  although  not  altogether  without  hesitation,  to  agree  with 
the  Sheriff-Substitute.  It  is  an  action  for  the  rent  of  a  house, 
met  by  the  defence  that  the  house  at  the  term  of  entry  was  not 
ready  for  occupation.  The  defect  is  said  to  be  that  certain 
plaster-work,  occasioned  by  alterations  in  the  house,  was  not  dry. 
The  question  is  not  exacth'  whether  the  house  was  habitable,  but 
rather  whether  it  was  in  the  condition  which  the  tenant  was 
entitled  to  expect  and  insist  on.  I  should  certainly  hesitate  to 
say,  in  unqualified  terms,  that  this  house  was  not  inhabitable,  and 
I  daresay  that  many  a  man  has  had  to  accept  a  house  as  damp  as 
this  house  was,  and  many  a  man  has  taken  a  house  not  expecting, 
not  being  entitled  to  expect,  that  it  would  be  in  any  better  con- 
dition. Questions  as  to  whether  a  house  is  in  such  a  condition 
that  the  tenant  is  entitled  to  refuse  to  enter  and  to  resile  from  his 
bargain,  are  mostly  special,  and  dependent  on  the  circumstances 
of  each  case.  There  is  no  doubt  about  the  law.  If  a  house  which 
has  been  let  is  at  the  time  of  entry  uninhabitable,  in  a  reasonable 
sense,  or  if  it  is  not  in  the  condition  which  the  tenant  was  entitled 
to  expect  and  insist  on,  the  tenant  will  not  be  bound  to  enter. 
The  main  difficulty  in  such  cases  is  rather  as  to  the  importance  of 
the  objection  to  the  house  in  the  special  circumstsmces.  In  this 
case,  the  landlord  had  agreed  to  make  certain  additions  and 
repairs,  and  I  think  that,  speaking  generally,  a  landlord's  obliga- 
tion in  such  a  case  is  to  have  the  additions  and  repairs  fully  com- 
pleted before  the  term.  Here,  certainly,  the  repairs  and  additions 
were  near  completion,  but  so  long  as  the  plaster  was  not  dry  they 
could  not  be  said  to  be  completed  altogether ;  and,  after  carefully 
considering  the  medical  evidence  on  both  sides,  I  do  not  see  that 
it  can  be  said  that  the  defender's  objections  to  the  house  were 
chimerical  or  unsubstantial,  or  that  there  was  not  reasonable 
doubt  as  to  the  prudence  and  safety  of  occupying  the  house  in  the 
state  in  which  it  was.  I  say  so  without  any  reference  to  the 
delicate  state  of  health  of  some  of  the  members  of  the  defender's 
family,  because  that  was  a  specialty  which  could  in  no  degree 
increase  or  affect  the  landlord's  obligation.  1  daresay  that  manv 
a  man  would  have  occupied  such  a  house,  and  lit  fires  and  opened 
the  windows,  and  been  none  the  worse,  but  I  do  not,  on  the  whole, 
think  that  the  pursuer  was  bound  to  do  so,  or  to  run  the  risk 
which  the  existence  of  the  medical  evidence  for  the  defender 
must,  I  think,  be  held  to  prove.  And  here  I  may  be  allowed  to 
say  that,  while  I  attach  importance  to  the  professional  opinion  of 
the  medical  witnesses,  I  have  derived  no  assistance  from  what 
may,  with  some  latitude,  be  called  their  scientific  evidence,  which 
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seems  to  me  to  be  either  too  trit^  or  too  speculative  to  be  of  much    p«"^'»»' 
consequeuce.  jJ?{S«^- 

But  the  pursuer  maintained  further  that,  seeing  that  the  Sept.  i8. 188&. 
defender  stipulated  for  the  alterations,  he  must  be  held  to  have  sheHirGLOAo. 
laid  his  account  with  finding  part  of  his  house  newly  plastered, 
aud  to  have  waived  any  objection  which  he  might  otherwise 
have  had  to  its  condition,  and  it  was  pointed  out  that  there 
was  no  averment  of  inidue  delay  on  the  part  of  the  pursuer  in 
making  the  repairs.  But  it  appeara  to  me  that  the  burden  of 
averring  or  proving  undue  delay  did  not  lie  on  the  tenant.  The 
pursuer's  argument  is  that  the  tenant  must  have  known  that  the 
plaster  could  not  be  dry  by  the  term,  and  if  it  had  been  proved 
that  it  was  not  possible  to  have  the  plaster  dry  by  the  term,  there 
would  have  been  a  great  deal  to  say  for  the  argument  that  the 
tenant  could  not  object  to  a  condition  of  the  house  necessarily 
caused  by  the  repairs  for  which  he  had  stipulated.  But  that  has 
not  been  proved.  With  regard  to  this  part  of  the  case,  the  fact 
of  primary  importance  is  that,  while  the  house  was  let  on  the  25th 
March,  the  repairs  were  not  commenced  imtil  the  23rd  April.  No 
reason  is  given  for  this  delay,  and  it  is  impossible  on  the  proof  to 
say  that  if  the  repairs  had  been  begun  towards  the  beginning  of 
April  the  house  could  not  have  been  put  in  a  perfectly  unobjec- 
tionable state  by  the  28th  May.  The  fair  result  of  the  evidence 
is  that  that  could  have  been  done.  If  so,  the  landlord  under- 
took a  perfectly  practicable  obligation,  on  the  fair  fulfilment  of 
which  the  tenant  was  entitled  to  rely. 

On  the  ivhole,  it  appears  to  me  that  there  are  no  specialties  in 
the  case  which  invalidate  the  defence ;  and  for  these  reasons,  and 
also  for  the  reasons  stated  in  the  Sheriff-Substitute's  note,  in  which 
generally  I  concur,  I  think  that  the  defender  has  made  good  his 
defence. 

The  pursuer  further  argued  that  the  case  shoidd  have  been 
remitted  to  the  Small  Debt  roll,  seeing  that  the  amount  at  stake 
h^,  pendente  processu,  been  reduced  below  j£12.  Bxit  I  think  the 
Sheriff-Substitute  was  right  in  refusing  his  motion .  to  that  effect, 
made  on  the  morning  appointed  for  the  proof.  I  am  not  sure  that 
it  was  competent  to  make  such  a  remit  then.  The  4th  section  of 
the  Small  Debt  Act  refers  to  causes  where  the  sum  in  question 
has  been  reduced  before  the  closing  of  the  record.  At  any  rate, 
I  see  no  good  groimd  for  interfering  with  the  discretion  Avhich  the 
Sheriff-Substitute  has  exercised  on  this  point,  or  in  regard  to  the 
expenses.  I  woidd  only  take  leave  to  say  further,  that  it  appears 
to  me  that  the  proof  in  this  case  is  of  unreasonable  length,  and 
might  with  great  advantage  have  been  considerably  condensed. 

For  pursuer — Mr.  Malcolm  Stewart,  Perth.  For  defender — Mr.  R. 
MrrcHKLL,  Perth. 


James  Armstrong,  Pe^iiioT^er;  His  Creditors.  No.  173. 

Bankruptcy — Discharge  of  Bankrupt — Failure  to  pay  5«.  per      ""''J^***- 
£.  — Circumstances   in    which   hefd  that   a   bankrupt,  ^™gJSK.  "^ 
although  he   had  failed  to  pay  a  dividend  of  5s.  per         — 
£y  was  entitled  to  his  discharge. 

On  27th  February,  1885,  the  estates  of  James  Arm- 
strong, painter,  Crieff,  were  sequestrated,  and  Mr.  John 
Campbell,  Crieff,  was  appointed  trustee.    The  trustee  exposed 
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pkeihshim.  ^Yie  heritable  property  of  the  bankrupt  to  public  sale,  and 
"*credft?>m  *  advertised  the  stock  and  goodwill  of  the  business  to  private 
offer.  The  heritable  property  did  not  sell,  and  no  satis- 
factory offer  was  obtained  for  the  stock.  The  valuation  of 
the  stock  obtained  by  the  trustee,  together  with  the  debts 
and  furniture  of  the  bankrupt,  showed  a  dividend  of  about 

7s.  6d.  per  £.  The  bankrupt  made  an  offer  of  3s.  per  £ 
on  the  total  amount  of  his  debts,  with  security,  and  also 
guaranteed  payment  of  all  the  expenses  of  sequestration, 
said  composition  being  payable  at  four,  eight,  and  twelve 
months  after  the  date  of  his  discharge.  The  creditors  on 
the  estate,  at  a  special  meeting  called  to  dispose  of  the  offer, 
unanimously  agreed  to  accept  thereof ;  but  Messrs.  Fergasson 
&  Co.,  varnish  manufacturers,  Glasgow,  lodged  a  caveat  in 
the  Sheriff  Court,  Perth,  craving  to  be  heard  in  the  event  of 
any  application  being  made  by  the  bankrupt  for  obtaining 
his  discharge.  On  22nd  September  the  bankrupt  appeared 
before  the  Sheriff  to  be  reinstated  in  his  estates,  and  to  have 
his  offer  of  composition  declared  reasonable.  The  agent  for 
the  bankrupt  produced  a  report  from  the  trustee  to  the 
effect  that,  in  his  opinion,  if  the  stock  had  to  be  transferred 
from  Crieff  to  a  Glasgow  sale-room  for  sale,  either  in  whole 
or  in  lots,  the  estate  in  all  likelihood  would  only  realise 
Is.  6d.  per  £.  The  report  also  stated  the  trustee's  satis- 
faction with  the  conduct  of  the  bankrupt  in  respect  that 
the  bankrupt  had  kept  his  books  in-  a  fairly  efficient  state. 
The  trustee,  on  being  examined  on  oath,  confirmed  what 
was  stated  in  his  report. 

Bept^^^issc.  The  Sheriff-Substitute  (Grahame)  held  that  in  the  circiunstonces 
sheriffOEAHAMi.  the  offer  of  the  bankrupt  waa  reasonable,  and  assigned  another 
diet  for  hearing  parties  as  to  whether  the  bankrupt's  failure  to 
pay  less  than  5s.  per  £  arose  from  circiunstances  for  which  he 
could  not  justly  be  held  responsible.  The  bankrupt  rested  his 
case  entirelv  on  the  fact  that  if  the  stock  had  realised  the  valua- 
tiou  obtained  bv  the  trustee  his  estate  would  have  shown  a 
dividend  of  more  than  5s.  per  £,  that  the  report  of  the  trustee 
was  favourable,  and  that  the  whole  of  the  creditors,  with  the 
exception  of  the  objectors,  had  unanimously  accepted  the  com- 
position. The  objecting  creditors  argued  that  the  bankrupt  was 
not  entitled  to  his  discharge,  in  respect  that  he  had  shown 
negligence  in  conducting  his  business,  and  had  not  fully  insured 
his  stock,  which  was  burned  in  1881,  whereby  the  bankrupt  lost 
£375,  and  also  that  under  sec.  6  of  the  Cessio  (Scotland)  Act, 
1881,  he  was  not  entitled  to  be  discharged  in  respect  that  the 
offer  was  less  than  5s.  per  £,  The  Sheriff  found  that  the  bank- 
rupt was  fairly  entitled  to  his  discharge,  as  he  had  proved  that  his 
inability  to  pay  5s.  per  £  arose  from  circumstances  for  which  he 
could  not  be  justly  held  responsible,  and  that  the  composition  of 
Ss.  was  evidently  the  best  arrangement  for  the  creditors. 

For  the  bankrupt— Mr.  T.  Cbalmebs,  Perth.     For  the  objectore— Mr. 
J.  C.  Dow,  Perth.     For  the  trustee— Mr.  D.  T.  Clbm£MT,  Crieff. 


SHERIFF  COURT   REPORTS.  383 

William  Hunter  Marshall,  Pursuer;  Callander        No.  174. 
Hydropathic  Company,  Defenders,  pmthshim. 

Marshall  v. 

Superior  and  Vassal — Feu-Contract — Diligence. — Held  that  a  |£SJ552thic 
superior,  under  his  feu-contract,  is  entitled  to  diligence  company, 
unless  barred  from  its  use  personali  exceptione,  or  by  the 
effect  of  some  excluding  statutory  enactment ;  and  that 
the  costs  incurred  in  a  liquidation  of  a  company,  except 
in  so  far  as  necessarily  incurred  for  preservation  of  the 
company's  iissets  and  for  the  superior's  benefit,  cannot 
be  held  to  have  priority  to  the  superior's  claim  under 
the  feu-contract. 

The  facts  of  the  case  appear  fully  from  the  Interlocutor 
and  Note  of  the  Sheriff-Substitute  (Grahame)  : — 

Dunblane,  May  27,  1885.  — The  Sheriff- Substitute  having  Maj^i885. 
beard  parties'  procurators  and  made  avizandum  with  the  whole  sheriiroaAHAMit. 
case:  Finds  that  by  a  feu-contract  entered  into  between  the 
pursuer,  W.  H.  Marshall  of  Callander,  and  the  Callander  Hydro- 
pathic Company,  Limited,  incorporated  imder  the  Companies' 
Acts,  1862  and  1867,  the  pursuer,  of  dates  23rd  February  and 
2nd  March,  1880,  disponed  to  the  said  defenders  the  subjects 
described  in  the  petition ;  that  by  said  feu-contnict  the  said  com- 
pany boimd  itself  and  successors  to  pay  to  the  pursuer  the  sum  of 
i213  yearly,  in  name  of  feu-duty,  at  the  terms  of  Whitsimday 
and  Martinmas,  by  equal  portions,  beginning  said  payments  at  the 
term  of  Martinmas,  1881,  for  the  half-year  preceding,  and  so  forth 
yearly  at  said  terms  by  equal  portions  in  all  time  coming,  with 
fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and  interest 
at  5  per  cent,  per  annum  from  the  respective  terms  of  payment 
during  the  non-payment ;  that,  of  the  feu-duties  so  payable  by  the 
defenders,  the  half-year's  feu-duty  payable  at  Whitsunday,  1883, 
and  subsequent  feu-duties  due  by  them  up  to  Martinmas,  1884, 
have  not  been  paid,  and  that  another  half-year's  fevi-duty  became 
due  at  Whitsunday,  1885 ;  that,  by  said  feu-contract,  it  was 
further  provided  that  the  said  company  should  be  lial)le  to  an 
amount  not  exceeding  5s.  per  yard  of  the  expense  of  fencing  a 
servitude  road  on  the  pursuer's  property,  and  that  under  this 
obligation  the  siun  of  £74  12s.  6d.  has  become  due,  and  is  still 
unpaid ;  that  the  present  action  of  poinding  of  the  ground  pro- 
ceeds on  the  non-payment  by  the  defenders  of  the  said  feu-duties 
and  of  the  said  sum  of  £74  12s.  6d. ;  that,  in  addition  to  the 
claims  of  the  pursuer  as  set  forth  in  the  prayer  of  his  petition, 
there  are  other  claims  in  respect  of  bonds  and  dispositions  in 
security  held  by  other  parties  which  are  constituted  d^bita  fundi 
over  the  said  subjects  to  the  amount  of  £15,000,  in  respect  of 
which  actions  of  poinding  of  the  ground  have,  since  the  institution 
of  the  present  process,  been  raised  by  the  bondholders ;  that,  at  a 
general  meeting  of  the  company  held  on  13th  November,  1884,  it 
was  resolved  to  go  into  liquidation,  and  the  defender,  James 
Hutton,  was  then  appointed  liquidator  thereof,  and  is  here  called 
and  appears  as  defender  in  that  character ;  that,  in  the  course  of 
the  liquidation,  the  subjects  possessed  by  the  company  under  the 
feu-contract,  with  the  fiuTiiture  and  other  pertinents  of  the  com- 
pany's establishment,  were  on  several  occasions  exposed  for  sale, 
and  were,  on  the  17th  February,  1885,  put  up  at  the  reduced 
price  of  £18,000,  and  were  not  sold  ;  that  the  remaining  defenders, 


Miijr  -17,  188A. 
Sheriff  Qrah  A  VK 
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Pbethshibr.    Messrs.  Tait  aiid  Stewart,  have  been  called  for  their  interest  as 
Cai"ndir      tnistces  for  the  debenture  holders  of  the  company,  but  have  not 

"(vmila*^*''^    entered  appearance ;  that  the  defenders,  the  said  company,  and 
Mr.  Hutton,  the  liquidator  thereof,  allege  that  in  terms  of  certain 
obligations  resj)ectively  entered  into  between  the  pursuer  and  Mr. 
Hutton  as  liquidator  for  and  representing  the  company,  as  set  forth 
in  their  respective  letters  of  date  3rd  December,  1884,  of  which 
Nos.  18  and  19  of  i)r(x;ess  are  copies,  the  pursuer  undertook  to 
abstain  from  taking  any  action  for  the  purpose  of  obtaining  a  pre- 
ference over  the  company's  property,  and  that  thereafter,  at  a 
meeting  of  debenture  holders  of  the  company  on  17th  Februar}', 
1885,    which    was   held   in   order   to   consider  the   propriety  of 
still  further  reducing  the  upset  price  of  the  company's  subjects, 
it  was,  on  the  pursuer's  motion,  agreed  to   adjourn    the  meet- 
ing  until    2nd   March   follow^ing,    jmd   that    it    was    understood 
that  till  that  meeting  no  action  would  be  taken  by  any  indi- 
vidual creditor  to  obtain   any  preference   over  the   property  of 
the    company,    or   to   interfere   with   the    sale   thereof    by    the 
liquidator;  that  a  minute  of  the  proceedings   of   said   meetinfr 
(No.  13  of  process)  was  drawn  out  at  the  date  of  the  meeting, 
and  signed  by  the  defender  Tait  as  chairman  of  the  meeting; 
that,  with  the  exception  of  their  averment  as  to  the  pursuer's 
alleged  agreement,  contained  in  his  said  letter  of  13th  December, 
1884,  the  defenders  make  no  special  averment  of  any  undertaking 
on  the  part  of  the  pursuer  to  abstain  from  taking  action  for  the 
security  and  enforcement  of  his  rights  as  superior  over  the  com- 
pany's property :  Finds,  in  point  of  law,  that  the  said  letters,  and 
the  minute  of  the  said  meeting  of  17th  February,  do  not  support 
the  defenders'  plea  of  an  agreement  on  the  pursuer's  part  not  to 
take  independent  action  for  the  securing  of  his  right  of  preference 
as  superior  under  the  said  feu-contract  over  the  company's  property, 
and  that  the  defenders  have  not  alleged  any  facts  and  circiunstances 
sufficient  to  entitle  them  to  an  allowance  of  further  proof  of  said 
alleged  agreement :  Finds  that  the  costs  incurred  in  liquidation  of 
the  company,  except  in  so  far  as  necessarily  incurred  for  preserva- 
tion of  the  company's  assets  and  for  the  pursuer's  benefit,  cannot 
be  held  as  payable  out  of  the  assets  in  priority  to  the  pursuer's 
claim  under  the  feu-contract :  Therefore  finds  the  pursuer  entitled 
to  warrant  and  decree  as  craved,  except  in  so  far  as  applicable  to 
the  half-year's  feu-duty  due  at  Whitsunday,   1885,  and  under 
limitation  of  the  necessary  costs  incurred  by  the  liquidator  for  the 
preservation  of  the  company's  pn)perty  :  Holds  the  defenders  Tait 
and  Stewart,  who  are  called  as  trustees  for  the  debenture  holders 
of  the  Callander  Hydropathic  Company,  and  who  have  not  entered 
appearance,  as  confessed  :  Finds  the  defenders,  the  said  Callander 
Hydropathic  Company,  and  the  defender  James  Hutton,  liquidator 
thereof,  liable  to  the  pursuer  in  expenses,  &c, 

John  Grahame. 

iVbee. — The  occasion  of  the  raising  of  the  present  action  is  the 
failure  of  the  Callander  Hydropathic  Company  to  obt^n  the  success^ 
which  its  promoters  imticipated,  and  the  pursuer,  as  superior  of 
the  lands  held  by  the  company,  and  in  respect  of  the  condition 
of  the  feu-contract  which  he  entered  into  with  the  company,  is 
now  seeking,  by  an  execution  of  the  diligence  of  poinding  of  the 
ground,  to  secure  a  preference  to  the  other  creditors  over  the 
assets  of  the  company  for  certain  debita  fundiy  consisting,  in  the 
first  place,  of  unpaid  feu-duties,  and,  secondly,  of  the  costs  of  the 
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fencing  of  a  servitude  road  undertaken  to  be  paid  for  by  the  ^*"""*'- 
company  under  the  feu-contract.  His  right  to  the  diligence  he  clSuIder' 
now  seeks  to  exercise  is  one  which,  unless  barred  from  its  use  Hydropatuc 
personah  exceptione,  or  by  the  effect  of  some  excluding  statutory  „  —  gg. 
enactment  of  the  CJompanies*  Acts,  1862  and  1867,  under  which  *^^ 
the  said  Callander  Hydropathic  Company  is  incorporated,  arises  to  *  »aha¥i. 
him  directly  from  the  terms  of  his  feu-contract  with  the  defenders. 
In  respect  of  that  contract,  his  feu-duties  and  the  cost  of  the  fence 
in  question  are  constituted  dehita  fundi,  and  in  the  event  of  their 
being  unpaid  the  pursuer  becomes  entitled  to  seize  and  appropriate 
the  said  movables  of  the  said  defenders,  as  prayed  for  in  his  peti- 
tion. For  the  exercise  by  him  of  this  right  of  diligence,  it  appears 
to  me  that  he  has  good  reason.  When  this  action  was  raised  the 
company  was  in  debt,  and  the  attempt  that  had  been  made  to  sell 
the  subjects  at  a  price  which  would  have  satisfied  the  claims  of 
the  creditors  had  failed ;  and  unless  the  pursuer,  by  some  special 
undertaking  or  agreement  with  the  defenders,  has  deprived  himself 
of  the  right  to  exercise  the  diligence  which  the  law  gives  him  for 
the  preservation  and  enforcement  of  his  rights,  it  must  be  held 
that,  when  this  action  was  raised,  the  time  had  arrived  at  which 
his  taking  action  cannot  be  complained  against  as  untimely  or 
unreasonable.  I  cannot  hold  that  the  alleged  agreement  of  the 
pursuer  not  to  take  independent  action,  as  set  forth  in  the 
defenders'  statements  and  alleged  to  be  supported  by  the  docu- 
ments founded  on,  fiumishes  good  ground  for  the  exclusion  of  the 
pursuer  from  executing  the  diligence  claimed.  No  distinct  renun- 
ciation by  him  of  this  particular  right  is  alleged,  and  any  under- 
taking which  said  dociunents  show  to  have  been  given  by  the 
pursuer  to  abstain  from  asserting  his  rights,  or  from  seeking  to 
make  his  debts  preferable,  cannot  be  held  to  apply  to  the  exercise 
of  the  diligence  in  question.  In  his  letter  of  3rd  December,  1884, 
founded  on  as  establishing  an  imdertaking  by  him  to  abstain  from 
using  diligence  against  the  defenders'  property,  distinct  and 
exclusive  reference  is  made  to  his  not  doing  diligence  on  a  decree 
which  had  been  obtained  by  him  previously  to  the  institution  of 
the  present  process,  and  to  the  proceedings  under  which  therefor 
the  undertaking  by  the  pursuer  in  that  letter  cannot  be  held  to 
have  any  application.  And  in  regard  to  the  alleged  imderstanding 
or  agreement  come  to  between  the  pursuer  and  the  company  at 
the  meeting  of  the  debenture  holders  on  17th  February,  1885,  a 
reference  to  the  minute  of  the  proceedings  of  the  meeting,  which 
was  signed  by  the  chairman,  and  which  must  be  taken  as  the  best 
evidence  as  to  what  was  then  done,  shows  merely  that  the  meeting 
was,  on  the  pursuer's  motion,  adjourned  to  the  2nd  March  follow- 
ing, but  furnishes  no  evidence  of  any  such  understanding  or 
agreement  as  is  alleged.  That  meeting  was  a  meeting  of  deben- 
ture holders,  and  the  pursuer  is  presumed  to  have  attended  and 
taken  part  in  its  proceedings  in  the  character  of  a  debentiu'c 
holder.  In  the  absence  of  any  distinct  undertaking  by  him,  as 
superior  of  the  lands,  to  abstain  from  the  exercise  of  his  right  in 
that  character,  he  must  be  held  to  have  preserved  his  independent 
right  of  action,  and  of  employing  the  diligence  given  to  him  by 
the  law,  to  secure  his  preferable  interest  over  the  company's 
property.  The  defenders  no  doubt  make  general  averments  of  an 
agreement  by  the  pursuer  not  to  take  an  independent  action,  and 
they,  under  a  general  reference  to  the  communings  of  the  parties 
and  proceedings  under  the  liquidation,  ask  an  allowance  of  proof 

2  E 
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PUTH8BIRB.  Qf  these  averments ;  but  I  cannot  hold  them  entitled  to  obtam  it 

ISuander'  Except  in  regard  to  the  correspondence  referred  to  and  the  pro- 

Hydropathic  ccedings  at  the   meeting  of  debenture  holders,  the  defenders' 

,     —  '  averments  are  too  indefinite  to  iustify  an  allowance  of  proof  in 

Mat  27  1886.  »  *i  i- 

—^  regard  to  them.  The  state  of  matters  seems  to  have  been  that 
sheriffGRAHAME,  ^j^^  pursuer,  who  had  a  large  interest  in  the  company's  affairs 
apart  from  the  circumstance  of  his  being  the  superior  of  the 
company's  lands,  and  especially  as  a  debenture  holder,  took 
throughout  the  whole  business  in  question  a  leading  part,  and 
accordingly  acted  in  directing  the  liquidation  proceedings  with  a 
view  to  the  general  interests  of  the  company  and  of  himself;  but 
that,  except  in  regard  to  his  agreement  to  refrain  from  doing 
diligence  on  the  particular  decree  referred  to  in  his  letter  of  3rd 
December,  there  is  nothing  to  show,  and  there  is  no  special  aver- 
ment by  the  defenders,  that  there  was  any  undertaking  by  him 
to  refrain  from  exercising  any  of  the  rights  belonging  to  him  as 
superior,  or  not  to  execute  any  diligence  by  which  he  might  obtain 
payment  of  the  debts  secured  to  him  as  debita  fundi  by  the 
conditions  of  his  feu-contract  with  the  company. 

There  being  thus,  as  I  think,  no  agreement  by  the  piu^uer 
proved  or  capable  of  proof  by  the  defenders  in  the  present  action 
to  abstain  from  enforcing  his  diligence  of  poinding  of  the  ground, 
the  remaining  question  is,  whether  there  is  any  provision  in  the 
Companies'  Acts,  1862  and  1867,  which,  as  regulating  the  pro- 
ceedings in  the  liquidation,  entitles  the  defender  Hutton  as  liqui- 
dator to  obtain,  in  respect  and  to  the  extent  of  the  general  costs 
incurred  in  winding  up  the  company,  a  prior  right  to  all  claims 
upon  the  company's  assets,  and  specially  to  the  claims  of  the 
pursuer,  as  superior  of  the  company's  lands,  for  unpaid  feu-duties, 
and  for  the  sum  claimed  by  him  in  respect  of  the  fencing,  which 
was   constituted   a   dehitum  fundi   by   the   feu  -  contract  ?      The 
defenders  found  on  the  144th  section  of  the  Companies'  Act, 
1862,  as  being  applicable  to  the  point  at  issue,  and  as  being  in 
favour  of  their  contention.     That  section  provides  "  that  all  costs, 
"  charges,  and  expenses  properly  incurred  in  the  voluntary  winding 
"  up  of  a  company,  including  the  remuneration  of  the  liquidators, 
"  shall  be  payable  out  of  the  assets  of  the  company  in  priority  of 
"all  other  claims."     Now  it  is,  I  think,  clear  that  under  this 
section  a  distinct  priority  is  given  to  the  liquidation  claim  for  said 
costs  over  all  other  claimants  out  of  what  are  termed  the  assets  of 
the  company,  and  it  is  therefore  upon  the  determination  of  what 
is  to  be  held  tis  included  in  these  assets  that  the  question  of  the 
preference  of  the  pursuer's  claim  to  that  of  the  liquidators  turns. 
This  point  seems  to  me  to  have  been  decided  in  the  English  case 
of  the  Regents  Canal  Iron  Works  Company  (E.  P.  Grissell,  3  Ch. 
Div.  411).     In  that  case,  where  the  question  was  raised  as  to  the 
preferable  claim  of  a  voluntary  liquidator  for  the  costs  of  carrying 
on  the  business  of  a  company  in  liquidation  out  of  the  mortgaged 
pix)perty  of  the  company,  it  was  held  that  the  costs  of  carrying  on 
the  business  were  not  payable  out  of  the  mortgaged  property  in 
priority  to  mortgage   debentures,  and  that,  except  as  costs  of 
preservation  or  of  realising  the  property,  the  fund  belonged  to 
the  debenture  holders  in  priority  to  the  claim  of  the  liquidators. 
The  priority  of  claim  on  the  part  of  the  mortgagee  on  the  assets 
of  the  company  to  that  of  the  liquidators,  except  for  costs  of 
preservation  or  of  realisation  of  which  the  mortgagee  had  the 
benefit,  was  here  distinctly  recognised ;  and  it  was  laid  down  by 
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Sir  Richard  Baggallay,  as  Judge  of  Appeal,  that  the  debenture    p«w5^»»»- 
holders  having,  in  the  terms  of  their  mortgage  on  the  property  of      oliundor' 
the  compan J,  a  first  charge,  no  subseqiient  agreement  by  anybody     HTdropathic 
except  themselves  could  take  away  their  right  of  priority.     Here,         — 
I  thank,  there  is  the  application  of  a  principle  decisive  of  the       *^— ^ 
present  case,  viz.,  that  a  mortgagee,  and  therefore  a  f(yrtioH  a 
superior  as  possessing  the  higher  right,  cannot  be  deprived  of 
any  part  of  his  security  in  respect  of  the  claims  of  a  voluntary 
liquidator  under  the  said  Companies'  Acts  for  general  costs,  t.  f., 
other  than  those  of  preservation  or  realisation  (in  carrying  on  a 
business)  incurred  for  the  creditors'  benefit.     If  the  defenders  in 
the  present  case  could  show  that  the  claim  of  Mr.  Hutton  as 
liquidator  was  for  costs   of  preservation   or  realisation   of  the 
company's  effects  in  carrying  on  its  business  for  the  pursuer's 
benefit,  or  if  the  pursuer  could  be  held  to  have,  by  his  own 
agreement,    abandoned   his   right  to  the   use   of    the   diligence 
belonging  to  him  as  a  creditor  of  the  company  in  his  character 
of  superior  and  imder  his  feu-contract,  the  defenders'  case  would 
have  been  good ;  but  I  cannot  hold  that  the  general  costs  incurred 
in  the  liquidation  of  the  present  company  are  payable  out  of  the 
assets  in  priority  to  the  pursuer's  claims,  and  that  he  is  not 
entitled  to  execute  the  diligence  he  craves,  except  in  so  far  as  it 
may  affect  the  defenders'  claim  for  costs  of  preservation.     By  the 
mere  fact  of  the  winding  up  of  the  company  in  liquidation,  the 
pursuer  cannot  be  held  to  have  been  deprived  of  any  part  of  the 
security  that  belonged  to  him  under  the  conditions  of  the  feu- 
contract,  in  terms  of  which  the  company  became  possessed  of  the 
subjects  in  question;   and  he  must  therefore,  I  think,  be  now 
entitled  to   obtain   execution  of  the   diligence   by  which  he  is 
entitled  to  secure  his  legal  preference  for  payment  of  the  debts 
which  were  constituted  d^bita  fundi  under  his  feu-contract  with 
the  defenders,  the  Callender  Hydropathic  Company.  J.  G. 

For  pursuer — Mr.  William  Alexandbb,  Dunblane.    For  defenders — 
Babty  U  Thomson,  Dunblane. 
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Berwickshire  Road  Trustees,  Pursiiera;  No  175. 

James  Martin,  Defender,  laha»mhiei. 

Roadi  and  Bridges  (Scotland)  Act,  1878 — Excessive  weight —  rowi  Tru»teeB  p. 
Extraordinary  traffic. — Held  that  the  carriage  of  timber  MM«n. 
grown  in  the  district,  blown  down  by  an  exceptionally 
severe  gale,  and  conveyed  in  four-wheeled  waggons — a 
load  weighing  from  2^  to  5J  tons — was  not  excessive 
weight  or  extraordinary  traffic  within  the  meaning  of 
the  Roads  and  Bridges  Act. 

Observations  on  the  mode  of  assessing  damage  done  by 
excessive  weight  or  extraordinary  traffic. 

Process — Competency  of  Appeal  to  Sheriff-Principal. — Held 
that,  under  sec.  190  of  the  Roads  and  Bridges  Act, 
1878,  providing  for  a  matter  being  decided  "in  a 
"summary  manner,"  an  appeal  from  the  Sheriff-Substitute 
to  the  Sheriff-Principal  is  not  competent. 

The  following  Interlocutor  and  Note  explain  the  circuni* 
stances  of  the  case ; — 


r 
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Lasaruhiis.  Lanark,  28th  May,  1885. — Having  heard  parties'  procurators 
luSdrlSteiTv  *^^  rasude  avizandum :  Finds  in  fact  (1)  that  the  defender 
Martin.  purchased  a  quantity  of  trees  which  had  been  blown  down  in  the 
May  2971885.  Hirsel  Woods,  Berwickshire,  by  an  exceptionally  severe  gale,  and 
BheriffiiRKii.  in  1883  and  1884  conveyed,  or  caused  them  to  be  conveyed,  by  a 
road  from  said  woods  to  Coldstream  Bridge,  within  the  district  of 
the  pursuers ;  (2)  that  the  usual  traffic  on  said  road,  and  on  the 
roads  in  the  neighbourhood,  was  agricultural  and  rural  traffic, 
carried  generally  in  carts,  weighing  with  their  loads  about  25  cwt. ; 
that  the  district,  with  the  exception  of  the  Hirsel,  is  not  densely 
wooded ;  (3)  that  said  trees  were  conveyed  for  the  most  part  in 
two  waggons — a  three-horse  waggon  with  four  wheels,  12  inches 
broad,  and  a  two-horse  waggon  with  four  wheels  of  ordinary 
breadth;  that  the  heaviest  load  by  the  one  waggon,  including 
the  weight  of  the  waggon,  was  5  tons  7  cwt.,  and  by  the  other, 
3  tons  9  cwt.  ;  that  the  average  weights  were  somewhat  less;  that 
many  of  the  trees  were  very  large;  (4)  that  said  loads  and 
waggons  were  the  ordinary  loads  and  waggons  used  in  carrying 
large  trees;  (5)  that  subsequent  to  Whitsunday,  1883,  the  road 
was  injured  by  said  traffic  to  the  extent  of  ^10 ;  (6)  that  most  of 
said  traffic  was  conveyed  by  a  carter  paid  so  much  per  ton ;  that 
one  of  the  waggons,  the  carts  and  horses,  belonged  to  said  carter ; 
that  the  other  waggon  was  lent  to  him  by  the  defender  ;  that  he 
had  from  two  to  five  horses,  and  was  bound  to  carry  the  trees  as 
cut  by  the  defender's  servants :  Finds  in  law  that  said  damage 
was  not  caused  by  excessive  weight  or  extraordinary  traffic  within 
the  meaning  of  the  Roads  and  Bridges  (Scotland)  Act,  1878,  and 
that  the  defender  is  not  liable  for  the  same :  Assoilzies  him  from 
the  conclusions  of  the  action  :  Finds  him  entitled  to  expenses,  &c. 

J.    B.    ll    BiRNIE. 

Hote. — By  the  Roads  and  Bridges  (Scotland)  Act,  1878  (which 
was  adopted  in  Berwickshire  at  Whitsunday,  1883),  sec.  57,  it  is 
declared  that  where,  by  the  certificate  of  the  surveyor,  it  appears 
that,  "  having  regard  to  the  average  expense  of  repairing  highways 
"  in  the  neighbourhood,  extraordinary  expenses  have  been  incurred 
"  in  repairing  a  highway  by  reason  of  the  damage  caused  by 
"  excessive  weight  passing  along  the  same,  or  by  extraordinary 
"  traffic  thereon,"  the  expenses  may  be  recovered  from  any  person 
by  whose  order  the  excessive  weight  has  been  passed,  or  the 
extraordinary  traffic  has  been  conducted ;  and  in  this  action  the 
pursuers,  the  Berwickshire  Road  Trustees,  sue  the  defender  for 
£14  18s.  6d.  certified  by  their  surveyor  to  have  been  caused 
by  him. 

The  facts  are  as  stated  in  the  interlocutor,  and  the  question  is 
whether  the  defender's  traffic  was  of  excessive  weight,  or  was 
extraordinary  traffic  within  the  meaning  of  the  Act. 

The  cases  are  these  : — In  Lord  Aveland  v.  Lucas,  1879,  5  C.P.D. 
211,  a  traction-engine  and  two  waggons,  with  materials  for  the 
ordinary  purposes  of  an  estate,  and  exceeding  24  tons,  were  held 
excessive  weight  tmd  extraordinary  traffic.  Justice  Grove  said — 
"  I  am  of  opinion  that  extniordinary  weight  and  extraordinary 
"traffic  do  not  mean  .  .  .  some  extraordinary  quantity  of 
"  traffic  caused  by  the  carriage  of  materials  for  the  building  of  a 
"  mansion,  but  that  weight  and  traffic  are  used  with  reference  to 
"the  road  itself — weight  and  traffic  which  is  abnormal,  and 
'"  beyond  the  ordinary  traffic  on  the  road — the  weight  and  character 
"of  the  traffic,  not  the  amount  of  use  to  which  the  road  ih 
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"subjected;"    and  Justice    Lindley — "It   appears  to    me  that  i«a»^*mh»«- 
"those  words   must    mean    excessive    and    extraordinary    with  u^lUrJ^JtS^p. 
"  reference  to  the  ordinary  use  and  traffic  upon  and  on  the  road.        Mmud. 
" .    .     .     It  is  the  ordinary  nature  of  the  traffic  over  the  road    May »,  isss. 
"  which  is  to  be  the  standard."  sheriffiiEsiii. 

In  WallingUm  v.  Hoskins,  1880,  6  Q.B.D.  206,  stone  conveyed 
from  a  quarry  in  loads  4 J  to  6  tons  in  weight,. and  drawn  by  three 
horses,  such  traffic  being  a  recognised  business  in  the  neighbour- 
hood, and  the  loads  of  the  usual  weight  in  such  traffic,  Was  held 
not  extraordinary  traffic.  Lord  Chief-Justice  Coleridge  said — "  It 
"  seems  to  me  that  the  moment  the  Justices  have  found  this  is  an 
"ordinary  and  recognised  industry  of  the  place,  and  that  it  is 
"carried  on  in  the  ordinary  and  recognised  mode  in  which  such 
"  industry  is  carried  on,  the  weights  are  no  longer  excessive." 

In  Pickering  and  Lythe  East  Hightmy  Board  v.  Barry,  1881, 
8  Q.B.D.  59,  materials  for  building  a  house,  carried  in  waggons 
weighing  from  30  to  35  cwt.,  with  two  or  three  horses  and  a  drag, 
the  ordinary  traffic  being  light  agricultural  traffic,  were  held  not 
extraordinary  traffic.  Justice  Grove,  remarking  on  what  he  had 
said  in  Lord  Aveland  v.  Lttcas,  said — "  I  by  no  m^ans  say  there 
"  might  not  be  excessive  weight  or  extraordinary  traffic  where  some 
"big  building,  as,  for  instance,  a  college,  is  constructed;"  and 
Justice  Lopes — "I  think  the  Legislature  intended  something 
"  unusual  in  weight  or  extraordinary  in  the  kind  of  traffic,  either 
"  as  compared  with  what  is  usually  carried  over  roads  of  the  same 
"nature  in  the  neighbourhood,  or  as  compared  with  that  which 
"  the  road  in  its  ordinary  and  fair  use  may  be  reasonably  subjected 
"  to.  It  would  not  be  sufficient  to  compare  the  weight  and  traffic 
"  complained  of  with  traffic  usually  carried  on  a  particular  road." 

In  The  Queen  v.  JSliis,  1882,  8  Q.B.D.  466,  manure  conveyed  by 
an  engine  and  trucks,  13  tons  in  weight,  on  a  road  communicating 
with  two  highways,  the  road  being  used  principally  for  farm 
traffic,  but  the  highways  being  suitable  for  engines,  was  held 
extraordinary  traffic. 

In  The  Arbroath  Road  Trustees  v.  Murray  dc  Mann,  1882 
(Sheriff  Court  of  Forfarshire),  traffic  from  a  quarry  in  excess  of 
the  traffic  w^hich  any  other  person  put  upon  the  road  was  held  not 
extraordinary  traffic.  Mr.  (now  Lord)  Trayner  said  the  traffic 
"  must  be  extraordinary  in  kind  or  character,  not  extraordinary 
"  merely  in  the  sense  of  being  more  extensive  than  the  traffic  of 
"others." 

In  Aberdeen  Burgh  Road  Trust  v.  Alex.  Pii^  d:  Sons  (Limits), 
1882  (Sheriflf  Court  of  Aberdeen),  manufacturing  traffic  which  had 
formerly  been  carried  by  railway  was  held  by  Mr.  Dove  Wilson 
not  to  be  extraordinarv  traffic. 

In  Kirkcudbright  Road  Trustees  v.  Shearer,  Field  (t  Co,  (Sheriff 
Court  of  Kirkcudbright),  traffic  from  granite  works  at  Dalbeattie 
was  held  by  Mr.  Nicolson  not  to  be  extraordinary  traffic. 

I  was  also  referred  to  the  following  decisions  in  the  English 
Justice  of  Peace  Courts: — Williams  v.  Davis,  44  J.P.J.  347; 
Northumberland  Whinstone  Co,  v.  Alminck  Highway  Board,  44 
J.P.J.  360  ;  Reg.  v.  Williamson,  45  J.P.J.  505 ;  White  v.  Coulson, 
46  J.P.J.  565 ;  Raglan  Highioay  Board  v.  Monmouth  Steam  Co., 
46  J.P.J.  598  ;  Bennett  v.  Hod  Highway  Board,  46  J.P.J.  565. 

The  results  seem  to  be — (1)  That  weight  to  be  excessive  must 
exceed  not  only  the  usual  weights  of  the  neighbourhood,  but  what 
the  road  damaged  may  reasonably  be  subjected  to ;  (2)  that  it  is 
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lahabmhiek.  uq^  excessive  if  the  usual  weight  in  an  ordinary  industry  of  the 

RoJSTraStSMV  iicig^^urliood  ;  (3)  that  traffic  may  be  extraordinary  from  various 

Martin.       causcs,   and   among  them   from   exceptional  quantity;    but  (4) 

May  28, 1886.    that   au   exceptional   increase   from   an  ordinary   industry  of  a 

sheriffBiRMis.  neighbourhood  is  not  extraordinary  traffic. 

Applying  these  results,  it  appears  to  me  (1)  that  the  growing 
and  cutting  of  timber  is  an  ordinary  industry  of  a  rural  district, 
and  that  the  carriage  of  such  timber  is  not  in  itself  extraordinary 
traffic ;  (2)  that  the  quantity  carried  by  the  defender,  although 
exceptional,  and  from  an  exceptional  cause,  having  arisen  from 
this  ordinary  industry,  did  not  make  his  traffic  extraordinar}' ;  and 
(3)  that  the  loads  in  w^hich  it  was  carried  being  the  usual  loads  in 
such  traffic,  the  weight  was  not  excessive. 

The  pursuers  sue  for  j£14  18s.  6d.,  that  being  the  excess  of  the 
expenditure  on  the  road  for  1884.  It  is  proved  that  about  90 
large  trees  were  purchased  and  carted  by  Mr.  Robson ;  and  had  I 
been  of  opinion  that  the  defender  was  responsible,  I  would  have 
held  the  damage  caused  by  him  to  have  been  £10.  In  reference 
to  the  mode  of  estimating  damage,  see  Justice  Groves'  remarks  in 
Lord  Aveland  v.  Lucas,  supra.  The  excess  of  expenditure  is  an 
important  but  not  the  exclusive  consideration. 

In  the  view  I  take,  it  is  unnecessary  to  consider  the  defender's 
plea  that  the  carter  and  not  he  is  liable.  J.  B.  L.  B. 

An  appeal  was  taken  to  the  Sheriff-Principal  (Clark), 
who,  after  hearing  parties,  dismissed  the  appeal  on  the 
ground  that  the  interlocutor  appealed  against  was  not 
subject  to  review.  The  Interlocutor  and  Note  explain  the 
grounds  on  which  his  Lordship  proceeded : — 

Glasgow,  9fA  November,  1885. — Having  heard  parties'  pro- 
curators and  considered  the  whole  cause,  for  the  reasons  assigned 
in  the  subjoined  note :  Finds  that  the  interlocutor  appealed  against 
is  not  subject  to  any  review  by  the  Sheriff:  Therefore  dismisses 
the  appeal :  Finds  the  appellants  liable  to  the  defender  in  the  sum 
of  30s.  sterling  of  modified  expenses  in  respect  of  this  appeal,  and 
decerns.  F.  W.  Clark. 

Note, — This,  after  the  best  consideration  I  have  been  able  to 
give  to  the  subject,  appears  to  me  to  be  one  of  those  cases  in  which 
the  Legislature  has  not  given  the  right  of  appeal  to  the  Sheriff 
from  the  judgment  of  his  Substitute.  By  sec.  190  of  the  Roads 
and  Bridges  Act,  1878,  it  is  provided  that  the  matter  in  question 
shall  be  determined  by  the  Sheriff  in  a  summary  manner,  and  by 
the  interpreting  section  the  word  "  Sheriff"  is  declared  to  include 
Sheriff-Substitute.  Now  I  do  not  think  we  are  left  in  any  doubt 
as  to  what  is  meant  by  "summary  manner."  By  the  present  Sheriff 
Court  Act,  passed  in  1876,  two  years  before  the  Roads  and  Bridges 
Act  became  law,  the  proper  procedure  in  summary  cases  is  stated 
(see  sec.  62).  Such  cases  are  to  begin  by  a  petition  or  complaint; 
no  written  defences  are  to  be  stated ;  but  the  Sheriff  is  to  hear 
parties,  take  evidence  without  making  it  a  matter  of  record,  and 
give  his  judgment  in  writing ;  so  that  the  only  two  steps  in  the 
whole  proceedings  to  be  in  writing  are  the  initial  writ  and  the 
judgment.  The  Sheriff  is  not  even  to  preserve  a  note  of  the 
witnesses'  names  and  designations,  or  of  any  documents  or  exhibits. 
He  may — ^no  doubt,  he  probably  will — ^take  notes  to  refresh  his 
memory  in  the  course  of  the  proceedings,  but  these  do  not  form 
matter  of  record.     The  procedure  is  of  the  simplest  kind — even 


Not.  9. 1886. 
Sheriff  Clakk. 
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more  so  than  that  of  the  Small  Debt  Court — but  quite  sufficient  i^ahawwhiei. 
and  effective  to  enable  a  single  judge  to  hear  and  determine  the  i^T^JeS**. 
matter  in  dispute.     Now  it  seems  to  me  that  where,  in  statutes       UarUn. 
subsequently  enacted,  the  Legislature  makes  use  of  such  a  phrase     Nov.  9. 1886. 
as  that  the  caae  should  be  determined  in  a  '^summary  manner,"  sheriff  ciAks. 
this  is  the  form  of  process  alone  intended.     And  if  this  be  so,  then 
it  follows  that  no  appeal  is  contemplated  from  the  Sheriff-Sub- 
stitute to  the  Sheriff;  no  materials,  in  fact,  exist  for  working  out 
such  appeal.     There  is  no  record  of  pleadings ;  there  is  no  note  of 
evidence;  there  is  no  provision  for  re-trying  the  case  or  taking 
additional  evidence  as  in  the  Debts  Recovery  Court.     There  is  no 
power  given  to  the  Sheriff  such  as  is  conferred  on  the  Lords  of 
Justiciary  of  reviewing  Small  Debt  cases  in  respect  of  malice, 
corruption,  or  departure  from  form,  or  refusal  to  take  evidence. 
Where  such  elements  could  be  shown  to  exist,  a  remedy  would,  I 
suppose,  be  found  in  the  Supreme  Court ;  but  no  such  form  of 
review  is  given  to  the  Sheriff.     I  am,  therefore,  of  opinion  that 
any  appeal  to  the  Sheriff  is  incompetent  from  the  very  nature  of 
the  mode  of  trial  provided  by  the  Act. 

It  does  not  alter  my  view  that  in  the  present  case  the  Sheriff- 
Substitute  seems  to  have  travelled  out  of  the  statutory  mode  of 
procedure  by  adopting  that  proper  to  an  ordinary  action.  That 
departure  from  form  has  no  doubt  greatly  increased  the  expense 
of  the  proceedings,  though  I  do  not  suppose  that  it  can  have 
affected  the  soundness  of  the  result.  But,  in  any  view,  such 
deviations  from  the  statutory  course  will  not  confer  appellate 
jurisdiction  on  the  Sheriff  any  more  than  similar  mistakes  in  a 
criminal,  or  bankruptcy,  or  a  small  debt  case  would  have  that 
effect.     The  remedy,  if  one  is  required,  must  be  found  elsewhere. 

Furthermore,  the  declaration  that  the  word  "Sheriff"  shall 
include  "  Sheriff-Substitute  "  is  very  significant.  If  all  the  Legis- 
lature meant  was  to  provide  that  the  decision  should  be  final  when 
the  case  had  passed  through  the  ordinary  machinery  of  the  Sheriff 
Court — that  is,  when  it  had  been  decided  by  the  Sheriff  in  the 
first  instance,  or  on  appeal  from  the  Sheriff-Substitute — such  a 
declaration  that  the  "Sheriff"  should  include  "Sheriff-Substitute" 
would  be  altogether  imnecessary  and  unmeaning.  I  can  only  read 
this  declaration  as  meaning  that  whether  the  case  was  tried  by 
the  Sheriff  or  the  Sheriff-Substitute,  the  decision  in  either  case 
should  be  final. 

Nor  is  this  rejisoning  merely  technical.  It  has  a  good  foundation 
in  the  intendment  of  the  Legislature,  so  far  as  that  may  be 
gathered  from  the  statutory  provisions  and  the  nature  of  the 
subject.  It  is  not  desirable  that  matters  of  this  kind  should  be 
made  the  subject  of  regular  actions  w^ith  all  their  attendant 
expense  and  delay.  In  the  great  majority  of  cases  a  summary 
investigation  is  all  that  is  necessary.  It  was  strongly  contended 
that  the  establishment  of  general  rules  applicable  to  all  such  cases 
all  over  the  kingdom  is  much  to  be  desired.  But  putting  this  at 
the  highest,  such  a  result  would  not  be  attained  by  giving  an 
appeal  within  the  Sheriff  Court  itself.  For  that  purpose  nothing 
else  would  suffice  than  giving  an  appeal  to  the  Supreme  Court, 
either  in  the  ordinary  way,  or  by  a  case  stated.  If,  indeed,  all 
that  was  required  was  to  insure  uniformity  of  decision  within  the 
jiuisdiction  of  each  Sheriff,  that  end  is  obtainable  without  the 
delay  and  expense  of  an  appeal,  simply  by  the  Sheriff  taking  some 
test  case  and  trying  it  before  himself. 
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LA5AU8BIBB.       "j^  ^^^^  ^^^^  ^^XQ  wholc  casG  was  debated  before  me,  both  on 

iu2d  TrmtSM^p.  ^^^^  preliminary  plea,  and  on  the  merits ;  and  although  in  view  of 

Mwtin.       the  conclusion  at  which  I  have  arrived  on  the  preliminary  plea,  I 

Not.  9, 1886.     am  precluded  from  giving  a  formal  decision  on  the  merits,  I  may 

sh«riffoi,AB«.   be  allowed  to  say  that  if  competent  I  should  have  adhered  to  the 

judgment  of  the  Sheriflf-Substitute  on  the  grounds  he  states. 

F.  W.  C. 

For  pursuers— Mr.  William  Annait,  Lanark.    For  defender— Bobland, 
Klno,  &  Shaw,  Glasgow. 


No.  176.    James  Morton,  M.D.,  Pursuer;  Kerb,  &  Barrie,  Defenders, 


Lasarxshirx. 


Expenses — Fees  of  Medkal  Witnesses, — Report  by  the  Auditor 
'''^BiA?*"'  of  Glasgow  Faculty  (Mr.  Hannay)  on  the  fees  chargeable 

by  professional  witnesses  examined  in  Edinburgh. 

The  defenders,  a  firm  of  writers  in  Glasgow,  acted  for 
the  Glasgow  and  Greenock  Shipping  Company  in  defending 
an  action  of  damages  against  them,  which  was  tried  before 
a  jury  in  Edinburgh.  The  pursuer  in  this  action,  a  medical 
man  of  standing  in  Glasgow,  was  retained  by  the  defenders 

as  a  professional  witness  on  their  behalf,  and  after  the 
trial  he  rendered  an  account  for  the  following  sums: — 
(1.)  To  visiting  Dennis  Murray  in  Bell  Street,  by  request, 
on  21st  March,  1885,  £1  Is.  (2.)  To  arranging  with  Dr. 
Campbell  Black  to  visit  Murray  on  23rd  at  11.15  a,m., 
meeting  him  then  and  there,  and  examining  Murray,  £2  2s. 
(3.)  Precognition  at  132  West  Regent  Street  by  Mr.  Barrie 
on  23rd  March,  £1  Is.  (4.)  Being  summoned  to  give  evidence 
at  a  jury  trial  in  Edinburgh  for  26th  March,  and,  as 
arranged,  remaining  at  call  all  that  day,  proceeding  to 
Edinburgh  on  27th  March,  and  being  there  examined  as  a 
witness,  £21 — total,  £25  4s.  The  defenders  had  previously 
sent  him  a  cheque  for  £10  10s.,  which  he  cashed,  and  then 
raised  an  action  for  the  full  amount  of  his  account.  The 
Bheriff^iFouE.  sheriflF-Substitute  (Balfour)  held  that  a  cheque  so  cashed 
could  not  be  pleaded  as  a  bar  to  the  action  for  the  balance, 
and  remitted  to  the  Auditor  of  the  Glasgow  Faculty  (Mr. 
Hannay)  to  report  (1)  as  to  the  time  occupied  by  Dr. 
Morton  in  the  case ;  and  (2)  what  was,  imder  the  circum- 
stances, a  fair  and  reasonable  fee  to  be  paid  to  him.  After 
hearing  the  parties,  Mr.  Hannay  made  the  following  report: — 
Mr.  HA55AT.  The  defenders  admitted  the  first  four  items  of  the  account, 
amounting  to  X-i  4s.,  being  for  investigations  previous  to  the  jurj* 
trial,  and  the  only  question  disputed  was  with  reference  to  the 
last  item  of  the  account,  which  is  tis  follows :  —  "To  being 
"  summoned  to  give  evidence  at  a  jury  trial  in  Edinbui^h  for  26th 
"March,  and,  as  arranged,  remaining  at  call  all  that  day,  pro- 
"  ceeding  to  Edinburgh  on  27th  March,  and  being  there  examined 
"as  a  witness,  £21."  It  was  admitted  by  both  parties  that  the 
pursuer  had  been  cited  to  attend  the  trial  in  Edinburgh  on  the 
26th  March,  but  it  was  arranged  that  the  piursuer  should  not  go 
in  to  Edinburgh  on  that  day  unless  he  received  a  telegram  from 
Mr.  Barrie  to  go  in.     The  case  was  not  reached  on  the  26th  of 
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March.     It  was  frankly  admitted  by  Dr.  Morton  that  what  he  lanabmhim. 

terms  " remaining  at  call "  did  not  interfere  with  his  professional  ^**jB5J!i.£*" 

business  on  that  day,  although  he  called  more  frequently  at  his         — 

house  to  see  if  any  telegram  had  arrived.    The  defenders  produced 

an  account  rendered  by  the  pursuer  to  them  in  May  last,  in  which 

no  reference  is  made  to  "  remaining  at  call "  on  the  26th  March. 

The  trial  came  on  next  day,  and  the  piu^uer  was  informed  by  the 

defenders  that  he  would  require  to  go  in  to  Edinburgh  by  the  1 1 

a.m.  train.     The  pursuer  said  it  was  not  convenient  to  go  by  that 

train,  and  that  he  could  not  go  imtil  the  1  o'clock  train,  and  this 

was  agreed  to  by  the  defenders.     The  pursuer  accordingly  went 

in  to  Edinburgh  by  that  train,  and  was  examined  as  a  witness  for 

the  defenders  in  the  trial.     He  retxuned  to  Glasgow  by  the  4 

o'clock  p.m.  train,  and  would  reach  his  residence  about  5.30,  so 

that  he  was  absent  from  Glasgow  only  four  hours  and  a-half. 

The  question  thus  is.  What  fee  is  the  pursuer  entitled  to,  keeping 

in  view  that  his  fees  for  investigations  previous  to  the  trial  are 

admitted  and  allowed  ?     On  this  point  I  refer  your  Lordship  to  the 

Act  of  Sedenmt  of  15th  July,  1876,  which,  inter  alia^  regulated 

the  allowances  to  witnesses  in  jury  trials  in  the  Court  of  Session. 

The  fees  to  witnesses  who  reside  in  the  town  where  the  trial  takes 

places  are  fixed  at  £2  28.  per  day  for  professional  persons,  such  as 

writers  or  solicitors,  accountants,  physicians,  surgeons,   eminent 

architects,  civil  engineers,  siunreyors,  «fec.     Where  the  witnesses  do 

not  reside  in  the  town  where  the  trial  takes  place,  "  they  shall  be 

**  allowed  at  the  above  rates  for  the  time  necessarily  occupied  by 

"  them  in  going  to,  remaining  at,  and  returning  from  the  place  of 

*^  trial  or  proof,  besides  reasonable  travelling  charges  for  going  to 

"  and  retiuTiing  from  the  place  of  trial  or  proof  according  to  their 

**rank  and  station  of  life,  and  with  reference  to  the  means  of 

"  conveyance  to  and  from  their  respective  places  of  residence,  such 

'^as  steamboats,  railways,  <fec.     The  said  allowances  for  travelling 

"  shall  not  exceed  in  whole  the  rate  of  sixpence  per  mile  for  going  to, 

"  and  the  same  for  returning  from,  the  place  of  trial  or  proof ;  and 

"in  cases  where  it  is  found  necessary  to  employ  professional  or 

**  scientific  persons,  such  as  phjTjicians,  surgeons,  chemists,  engineers, 

*'  land  surveyors,  or  accountants,  to  make  investigations  previous 

"to  a  trial  or  proof  in  order  to  qualify  them  to  give  evidence 

*'  thereat,  such  additional  charges  for  the  trouble  and  expense  of 

"such  persons  shall  be  allowed  as  may  be  considered  fair  and 

"  reasonable,  provided  that  the  judge  who  tries  the  case  shall,  on 

*'a  motion  made  to  him  either  at  the  trial  or  proof,  or  within 

"  eight  days  thereafter  if  in  session,  or  if  in  vacation  within  the 

**  first  eight  days  of  the  ensuing  session,  certify  that  it  was  a  fit 

**  case  for  such  additional  allowance." 

I  may  explain  that  the  employment  of  the  pursuer  as  a  scientific 
witness  could  not  be  certified  by  the  judge,  as  the  case  was  decided 
against  Mr.  Barriers  clients. 

Applying  these  regulations  to  the  purauer's  account,  it  would 
appear  that,  in  addition  to  the  fee  of  £2  2s.,  he  is  entitled  to 
an  allowance  at  that  rate  for  the  time  occupied  by  him  in  going 
to,  remaining  at,  and  returning  from  Edinburgh,  besides  reasonable 
travelling  charges,  and  allowing  him  to  charge  as  for  a  whole  day 
(instead  of  four  and  a-half  hours)  he  would  be  entitled  (1)  to 
JS2  28.,  and  (2)  to  £2,  allowing  him  6d.  a  mile  for  travelling  fix)m 
iHasgow  to  Edinburgh  and  back — the  distance  between  the  two 
places  being  estimated  at  40  miles — making  together  £4  28.     As 
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Lamaiuhiei.  already  mentioned,  he  has  charged  for  and  been  allowed  hia  fees 
Morton  ^^KeiT  for  making  investigations  as  a  scientific  witness  previous  to  the 
—  trial.  It  was  stated  at  the  hearing  that  the  defenders  had 
tendered  to  the  pursuer  £10  lOs.  in  full  of  the  account  sued  for, 
being  £4  48.  for  the  previous  investigations  and  £6  6s.  for  his 
attending  at  the  trial.  I  am  of  opinion  that  the  defenders  cannot 
legally  be  called  on  to  pay  more  than  the  allowances  fixed  by 
the  regulations  above  quoted.  Making,  however,  some  allowance 
for  the  "remaining  at  call"  on  the  previous  day,  I  think  that 
£6  6s.  was,  in  the  circumstances,  a  fair  and  reasonable  fee.  I 
have  therefore  to  report  to  your  Lordship  that  in  my  opinion 
£14  14s.  should  be  struck  off  the  account  sued  for,  thus  reducing 
it  to  £10  10s. 

The  pursuer's  agent  referred  me  to  the  case  of  M^Dougall  v. 
Caledonian  Railway  Co.y  Jime  28,  1878,  5  Rettie,  p.  1011,  in 
which  a  medical  professor  was  allowed  a  fee  of  £15  15s.  for  going 
from  Edinburgh  to  Bridge  of  Allan  and  examining  the  piu^uer 
of  an  action  before  it  was  raised ;  but  it  is  needless  to  observe 
that  the  fee  given  there  was  entirely  for  investigations  previous 
to  the  trial,  which,  indeed,  never  took  place,  as  the  ciise  was 
compromised.  Dr.  Morton  has  himself  fixed  his  fee  for  his 
investigations  previous  to  the  trial,  and  it  would  be  difficult  to 
allow  him  more  than  he  has  claimed  in  that  respect,  and  the  Court 
of  Session  regulations  preclude  him  from  claiming  more  than  the 
allowances  thereby  fixed  for  attending  as  a  witness  at  the  trial. 

It  may  be  that  these  allowances  to  medical  men  of  the  standing 
and  practice  of  the  pursuer  are  far  from  being  considered  adequate, 
but  they  have  the  remedy  in  their  own  hands  by  making  a  special 
bargain  as  to  their  fees  before  engaging  in  any  case. 

The  Sheriff-Substitute,  in  respect  of  the  payment  already 
made  by  the  defenders,  granted  absolvitor. 
For  pursuer— Wallace  &  Wilson.    For  defenders — Parties. 
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Session  t884'85« 

Macfarlane  v.  Thompson.  2dditi8ioh. 

Mftof arlane  v. 

Process— Extract — Appeal  to  Court  of  Session. — Held  in  a  cafie     Th^pwn- 
where  a  defender  had  been  assoilzied  with  expenses,  and    ^^  *"•  **^- 
where  only  the  decree  for  expenses  had  been  extracted, 
an  appeal  against  the  interlocutor  disposing  of  the  merits 
was    competent    within    six    months,  under   the   68th 
section  of  the  Court  of  Session  Act  of  1868. 

This  was  an  action  in  the  Sheriff  Court  of  Forfarshire  for 
damages  for  bodily  injury,  in  which  both  the  Sheriff- 
Substitute  and  Sheriff-Principal  found  for  the  defender, 
assoilzieing  him  with  expenses.  The  defender  extracted  only 
the  decree  for  expenses,  on  Slst  October,  1883 ;  and  on  13th 

March,  1884,  the  pursuer  lodged  an  appeal  to  the  Court  of 
Session  a^inst  the  interlocutor  on  the  merits.  The 
defender  oojected  to  the  competency  of  the  appeal,  on  the 
ground  that  the  decree  for  expenses  was  included  in,  and 
could  not  be  separated  from,  tnat  on  the  merits,  and  that 
extract  having  been  taken  the  appeal  was  excluded.  The 
Court  held  that  extract  of  the  decree  for  expenses  was  not 
equivalent  to  extract  of  the  decree  of  absolvitor,  and  that 
the  appeal  was  competent  if  taken  within  the  period  of  six 
months  from  the  date  of  the  final  judgment. 


Damages — Employers*  Liability  Act — Onus  of  Proof. — Held  D«j.e,i884. 
that  where  the  cause  of  an  accident  through  which  in- 
jury had  been  sustained  by  a  workman  was  uncertain, 
the  onus  of  proving  that  it  was  not  caused  by  fault  for 
which  he  was  responsible  did  not  necessarily  rest  upon 
the  employer. 

The  case  was  afterwards,  of  this  date,  heard  on  the 

merits.      The    facts    were    shortly   these  —  The   pursuer 

Macfarlane,  who  was  a  boiler-maker  in  the  employment 

of  the  defender,   Mr.   Thompson,  Tay  Foundry,  Dimdee, 

was    sent    by  the    foreman    to  fasten    a    stay    upon    a 

pair  of  marine  boilers  which  were  being  put  together  in 

defender's  works.    An  iron  casing  which  was  resting  on  the 

top  of  the  boiler,  from  some  unexplained  cause,  slipped  or 
moved,  and  the  end  of  it  struck  pursuer  on  the  heetd  and 
knocked  him  off  the  scaffolding  to  the  ground,  a  distance  of 
a3 
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2d  DiTMioar. 

Macfarlane  v. 
Thompson. 

Dec  6, 1884. 


eight  or  nine  feet,  causing  the  injury  for  which  he  sought 
damages.  The  Sheriff- Substitute  (Cheyne)  found  that 
if  the  slipping  or  moving  of  the  casing  was  not  a  pure 
accident,  it  arose  from  the  negligence  of  the  pursuers 
fellow-workers  in  not  seeing  that  it  was  not  sufficiently 
secured  or  fixed ;  and  that  on  the  facts,  neither  at  common 
law  nor  under  the  Employers'  Liability  Act  was  the  defender 
liable.     To  this  judgment  the  Court  adhered. 


in  DiTisioH. 

Smith  r.  Marquis 
of  Lothian. 

Not.  1, 1884. 


Smith  v.  Marquls  of  Lothian. 

Process — Cessio — Non-Appearance  of  Debtor, — Held  in  a  case 
where  a  petition  for  cessio  had  been  presented  by  the 
debtor,  that,  on  his  failure  to  appear  on  the  day  fixed  for 
his  examination,  the  Sheriff,  if  satisfied  that  such  failure 
to  appear  was  wilful,  may  grant  decree  of  cessio  in  his 
absence. 


2d  Ditisios. 

Wlngate  v.  Honk- 
land  Iron  Co. 

Not.  8, 1884. 


WiNGATE  U   MONKLAND  IrON   COMPANY. 

Master  and  Servant — Damages — Coal  Mines  Regulation  Ad, 
35  and  36  Vict.j  c.  76. — Held  that  an  assistant  to  a 
firm  of  mining  engineers  who  were  employed  and  paid 
jointly  by  the  landlord  and  lessees  of  a  mine  to  make 
surveys  was,  in  the  sense  of  the  Act,  a  member 
of  the  organisation  of  the  mine,  and  could  not  sue 
for  damages  for  injury  caused  through  the  fault 
of  other  members  thereof. 

This  was  an  appeal  from  the  Sheriff  Court  of  Lanarkshire 
in  an  action  against  the  Monkland  Iron  Company  for 
damages  for  injury  sustained  by  the  pursuer, — who  was  an 
apprentice  or  assistant  to  Messrs.  M'Creath  &  Stevenson, 
mining  engineers,  Glasgow, — while  making  a  survey  of  one 
of  the  defenders*  pits.  By  the  defenders'  lease  it  was  pro- 
vided that  periodic  surveys  of  the  working  of  the  minerals 
should  be  made  by  a  person  of  skill  to  be  named  by  the 
landlord,  approved  of  by  the  defenders,  and  paid  for 
mutually.  In  terms  of  these  provisions,  Messrs.  M'Creath  & 
Stevenson  were  so  named,  approved  of,  and  paid.  In  making 
the  survey  the  pursuer  was  accompanied  by  the  defenders* 
oversman  and  fireman,  and  was  severely  injured  by  an 
explosion  of  fire-damp  or  other  gas,  caused  by  the  fault  of 
the  fireman  employed  by  the  defenders  in  taking  a  naked 
light  into  a  part  of  the  workings  that  had  been  for  some 
time  disused.  The  pursuer  contended  that,  having  been 
injured  through  the  fault  of  the  defenders,  or  their  fireman 
or  oversman,  or  other  servants  for  whom  they  were 
responsible,  the  defenders  were  liable  to  him  in  damages. 
The  defenders  pleaded  that  the  accident  was  not  caused  by 
their  fault,   or  that  of   any  one   for  whom    they  were 
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responsible ;  and,  separatiTn,  that  the  accident  having  been  ^  d™»o»»- 
caused  through  the  fault  of  a  fellow  -  servant  of  the  ^{SB^n'oS'''' 
pursuer,  they  were  entitled  to  absolvitor.  The  Sheriff-  NoTr8riw4. 
Substitute  (Birnie)  found  that  the  pursuer  had  suffered 
damage  to  the  amount  of  £60,  but  found  in  law  that  the 
defenders  were  not  liable.  The  Sheriff-Principal  (Clark), 
on  appeal,  reversed,  finding  that  the  pursuer  was  not  a 
coUciboratear  or  fellow-workman  with  the  defenders' 
employees,  or  engaged  with  them  in  a  common  undertaking, 
but  was  a  stranger  visiting  the  works  in  the  discharge  of  his 
professional  duties,  and  as  such  entitled  to  be  protected  by 
the  defenders  against  all  damages  arising  from  causes  that, 
by  the  exercise  of  due  skill  and  precautions  on  their  part, 
could  be  obviated,  and  therefore  decerned  in  favour  of  the 
pursuer  for  the  sum  of  £60.  The  defenders  appealed  to 
the  Court  of  Session,  which,  following  the  case  of  Wood- 
head  v.  Gartnesa  Mvneral  Corwpany,  Feb.  10,  1877,  4 
R.  469,  held  that  the  defenders  were  not  in  law  liable 
to  the  pursuer.  They,  therefore,  recalled  the  interlocutor 
of  the  Sheriff  and  reverted  to  the  judgment  of  the  Sheriff- 
Substitute,  assoilzieing  the  defenders  from  the  conclusions 
of  the  action. 


M'FaRLANE  &  GiBB  y.  StRACHAN.  ^  Dnriwos. 

Process — Reporter — Presence  of  Parties. — Held  that  a  man  oibb  v.  strachan. 
of  skill  to  whom  a  remit  was  made  to  hear  parties,     kot.IzTissi. 
and  examine  work  done,   was    bound,    before    making 
his  report,  to  meet  parties  and  hear  their  explanations 
in  each  other's  presence. 

This  was  a  case  from  the  Edinburgh  Sheriff  Court,  in 
which  the  pursuers  sued  for  payment  of  an  account  for 
work  done.  It  was  pleaded  that  the  account  was  over- 
charged, and  a  remit  was  made  to  a  practical  man  to 
hear  parties,'  examine  said  account,  and  report.  It 
appeared  that  the  reporter  had  heard  the  parties  separately. 
The  Court  held  that  they  should  have  been  heard  in 
each  other's  presence,  and  an  opportunity  given  to  each 
to  make  all  necessary  explanations,  and  i*emitted  to  the 
Sheriff  to  make  a  fresh  remit. 


Stuart  (Procurator-Fiscal  of  Mid-Lothian)  v.  Murray.    ^^^^^ 

Ground  Game  Act,  ISSO— ''Member  of  Household  J'— Opinion  ^^»^^''^^' 
(per  Lord  Justice-Clerk  and  Lord  Young)  that  a  visitor  »<>▼.  is,  isei. 
who  had  been  invited  by  the  tenant  of  a  farm  to  come  to 
stay  a  week  with  him  was  a  "  member  of  the  household  " 
in  the  sense  of  the  Ground  Game  Act  of  1880,  and  might 
be  authorized  by  the  tenant,  imder  the  provisions  of  that 
Act)  to  kill  rabbits. 
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^"oSSif^  K^^Y  V.  Gemmell. 

KajftOemmeii  License — Grocer's  Certificate — Ftiblic-Houses  Acts  Amendment 

Not.  13, 1884.  Act,  1862 — "  Giving  "  Liquor  to  be  Drunk  on  the  Premises, 

— Held  that  a  person  holding  a  grocer's  certificate  who  had 
given  a  pint  of  ale  to  be  drunk  in  the  kitchen  behind  the 
shop  had  not  committed  a  breach  of  the  Public-Houses 
Act  of  1862. 

This  was  an  appeal  by  Mrs.  Kay,  a  licensed  grocer  at 
Cockenzie,  against  a  conviction  by  the  Justices  at  Had- 
dington on  a  charge  of  giving  a  pint  of  ale  to  be  consumed 
on  the  premises  to  two  fishermen.  The  evidence  showed 
that,  during  the  absence  of  the  appellant,  her  son,  on  the 
evening  after  the  "Fishermen's  Walk," — a  holiday  in 
Cockenzie, — ^invited  the  men  into  the  house  for  a  drink, 
and  that  they  were  supplied  with  the  liquor  in  the  kitchen. 
It  was  argued  for  the  appellant  that  it  was  no  offence  for 
the  holder  of  a  license  to  give  a  treat  to  a  friend.  For  the 
respondent  (the  Procurator-Fiscal),  it  was  submitted  that  it 
was  not  a  case  of  private  hospitality.  Lord  Young,  in  giving 
the  leading  opinion,  said  that  a  grocer  was  restrained  from 
selling  or  giving,  as  a  grocer  dealing  in  the  article,  any  of 
those  exciseable  commodities  to  be  consumed  on  the  premises; 
but  he  thought  the  law  did  not  resti^ain  him  from 
consuming  the  liquor  himself,  or  giving  it  to  his  family,  or  a 
friend.  He  was  not  then  acting  in  the  capacity  in  which  he 
was  licensed  or  committing  any  offence.  If  there  was  any 
dexterous  avoiding  of  the  provisions  of  the  statute  or  the 
certificate,  that  must  be  left  to  be  detected  by  the  magistrate, 
and  any  such  contrivances  would,  generally  at  least,  be 
detected.  The  appeal  was  sustained,  and  the  conviction  set 
aside. 


2DDITI8105.  Thomson  u  Robertson  &  Co.  ^ 

RoberteonACo.  Daituiges — Employers'   Liability   Act — Notice    of  Accident — 

Not.  14. 1884.  Omission  to  State  Cause  of  Ir^ury, — Held  that,  although 

the  letter  intimating  the  injury  did  not  state  the  cause 
of  injury,  it  was  a  sufficient  notice  under  sections  4  and 
7  of  the  Act. 

This  was  an  action  raised  in  the  Sheriff  Court  at  Had- 
dington under  the  Employers'  Liability  Act,  for  injury  to  a 
workman.  The  accident  occurred  on  31st  October,  1883, 
and  on  5th  December  the  pursuer's  wife  sent  a  letter  in  the 
following  terms  to  the  defenders: — "Bone  Mills,  Dunbar, 
"5th  December,  1883. — ^Dear  sir, — I  find  I  wiU  need  some 
"more  money,  and  will  you  please  oblidge  me  with  ten 
"shillings.  It  is  now  five  weeks  since  Adam  got  his 
"  accident.  His  jaw  is  so  badly  smashed  that  he  wiu  never 
"be  the  same  man  agin.    Adam  has  been  advised  to  get 
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"damages  from  you.     James  Hill  got  some  money  when    «»i>^«o''- 
"  he  got  hurt,  and  as  the  Insuarence  Company  paid  him,  RoTSuon »%!. 
"  I  do  not  see  why  Adam,  how  has  been  so  bfiwily  hurt,    not.UTism. 
"should  not    get   some    too. — Yours    respectfully,  Janet 
"Thomson."    The   defenders   pleaded  that  this  was  not 
sufficient  notice  under  the  Act,  and  the  Sheriff-Substitute 
(Shirreff)  sustained  this  plea,  on  the  ground  that   the 
cause  of  the  injury  was  not  specified  as  required  by  section 
7  of  the  Act.     The  pursuer  appealed,  and  the  Court  sus- 
tained the  appeal,  holding  that,  in  the  circumstances,  the 
notice  was  sufficient. 


Douglas  School  Trustees  v.  Milne.  ^  ditisioh. 

DouglM  School 

Teacher — School-House — Ejection, — Held  that  a  teacher  who  Trotew  y.  MUne. 
is  dismissed  is  not  entitled  to  retain  possession  of  the    Nor.  u,  mt 
school-house  which  she  occupied  as  part  of  her  remunera- 
tion. 

The  judgment  of  the  Sheriff-Substitute  (Melville)  in 
this  case,  which  is  reported  at  p.  16,  Sheriff  Court  Reports, 
was  affirmed. 


Not.  21, 18M. 


Cairns  v.  Murray.  **  ditmios. 

Process — Appeal  from  Sheriff  Court —  Value  of  Cause. — Held 
that  where  a  case,  originally  raised  for  a  sum  beyond 
J&25,  is  restricted  by  the  pursuer  to  an  amount  under 
that  sum  before  the  record  is  closed,  an  appeal  to  the 
Court  of  Session  is  not  competent. 

This  was  an   action  brought   in  the    Sheriff  Court  of 

Selkirkshire,   originally   for  the    sum   of  £50,   but    after 

defences  were  lodged,  and  before  the  record  was  closed,  the 

sum  was  restricted  to  £20.  The  Sheriff-Substitute  (Spittal) 
decerned  against  the  defender  for  the  restricted  sum  sued 
for.  The  defender  appealed  to  the  Court  of  Session,  but 
the  pursuer  objected  to  the  competency  of  the  appeal,  in 
respect  that,  as  the  value  of  the  cause  was  under  £25,  the 
appeal  was  incompetent.  The  Court  sustained  the  objection, 
and  dismissed  the  appeal. 


Scott  v.  Roy.  ""^  ^i::!"**'- 

Soott  V,  Roy. 

Bankruptcy  —  Pension  —  Intimation  to  Bankrupt,  —  Where  -^^^  "jSTibm. 
the  bankrupt  was  in  receipt  of  a  pension  of  J&46  per 
annum,  held  that  an  application  to  have  a  portion  of  it 
paid  to  the  trustee  in  the  sequestration  for  the  pur- 
pose of  paying  the  bankrupt's  debts  must  be  inti- 
mated to  the  bankrupt. 

In  this  case  a  bankrupt,  who  was  formerly  a  clerk  in 
the  Post-Office,  was,  at  the  time  of  his  sequestration, 
in  receipt  of  a  pension  of  £46  from  that  department.    The 
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20  DlTISIOV. 

Scott  V.  Roy. 
Not.  as.  1884. 


tinistee  presented  a  petition  in  the  Sheriff  Court  at  Edin- 
burgh, setting  forth  that  this  was  the  bankrupt's  only 
available  asset,  and  praying  that,  under  the  149th  section 
of  the  Bankruptcy  Act,  the  Sheriff  should  recommend 
the  Postmaster-General  to  consent  to  one-half,  or  such 
other  proportion  of  the  pension  as  might  seem  reasonable, 
being  paid  to  him  as  trustee,  to  be  employed  in  payment 
of  the  debts.  The  Sheriff-Substitute  (Hamilton)  issued  an 
interlocutor  recommending  the  Postmaster-General  to  make 
payment  of  one-half  of  the  pension  as  craved.  The  bankrupt 
appealed,  and  contended  that,  as  there  had  been  no  service 
of  the  petition  or  intimation  of  it  to  him,  the  procedure 
was  incompetent.  The  Court  sustained  the  appeal,  and 
recalled  the  interlocutors  of  the  Sheriff-Substitute. 


Sd  DiVMioir. 

WUklevTAUoa 
Bailwaj  Co. 


WiLKiE  t'.  Alloa  Railway  Co. 

Process — Expenses —  Value  of  Caiise. — Held  in  a  case  where 
a  person  had  brought  an  action  in  the  Court  of  Session 
for  £50,  when  he  could  have  ascertained  from  his  own 
books  that  his  damage  did  not  exceed  £12,  he  was  not 
entitled  to  expenses. 

A  tug-owner  in  Alloa,  named  Wilkie,  brought  an  action 
in  the  Court  of  Session  for  £50  of  damages  which  he 
alleged  he  had  sustained  on  account  of  his  tug,  the  ''  York- 
shire Lass,"  having  on  three  occasions  been  unduly  detained 
at  a  bridge  with  an  opening  span  which  the  defenders  were 
then  constructing  over  the  Forth.  A  proof  as  to  the 
damage  was  allowed,  and  was  led  before  the  Lord  Ordinary 
(Fraser),  who  found  that  it  amounted  to  £14,  that  sum  being 
partly  made  up  of  an  allowance  of  £2  for*  each  tide,  as 
shown  by  the  pursuer  s  own  account  book.  His  Lordship 
also  allowed  the  pursuer  expenses,  as  there  was  no  tender. 
The  defenders  reclaimed,  and  the  Court  reduced  the  award 
of  damages  to  £12,  and  allowed  neither  party  expenses, — 
the  Lord  Justice-Clerk  remarking  that  it  was  a  case  which 
should  never  have  come  to  this  (x)urt  at  all. 


18T  DITI8I05. 

Seward  v.  Ratter. 
Dec  6, 1884. 


Seward  v.  Ratter. 

Ship — Semnan — Desertion — Merchant  Shipping  Act,  1854. — 
Circumstances  in  which  field  that  a  seaman  had  not 
deserted  his  vessel  at  a  foreign  port^  and  that  therefore 
his  claim  for  wages  had  not  been  forfeited. 

The  pursuer,  Thomas  Seward,  was  an  assistant  engineer 
or  "donkeyman"  on  board  the  s.s.  "Teddington,"  which  ve&sel 
arrived  at  New  York  on  20th  December,  1882.  It  appeared 
from  the  evidence  that  on  the  22d,  he  and  several  others 
of  the  crew  had  left  the  ship  without  leave,  but  he  returned 
on  the  26th.     He  again  left  her  on  that  day,  taking  some 
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of  his  clothes  with  him  ;  and  on  the  28th  he  was  apprehended  *"  Dmswx. 
on  a  charge  of  assault,  and  he  was  still  in  gaol  on  the  30th,  seward^juttw. 
when  the  vessel  sailed  without  him.  In  May,  1883,  he  d«c.6,i884. 
brought  an  ax^tion  against  the  defender  (who  was  captain 
and  part  owner  of  the  "  Teddington  ")  in  the  Sheriff  Court 
at  Greenock  for  his  wages  *  for  eighteen  months,  under 
deduction  of  certain  sums  paid  to  his  wife,  and  also  for  the 
value  of  certain  effects  which  he  said  haxi  been  carried  off  by 
the  ship,  and  for  a  siun  for  aliment  paid  by  him  while  in  New 
York.  The  defender  pleaded  that  Seward  had  deserted  the 
vessel,  and  had  forfeited  all  claim  for  wages.  The  Sheriff- 
Substitute  (SMrrn)  found  that,  while  it  appeared  that 
Seward  had  deserted  on  the  22d,  the  defender,  by  taking 
him  back,  had  condoned  that  desertion;  and  as  to  the  subse- 
quent occasion  when  the  pursuer  was  in  prison,  there  was 
nothing  to  show  that  he  would  not  have  gone  back  if  he 
had  been  able.  The  Sheriff,  therefore,  found  him  entitled  to 
his  wages  up  to  22d  Deceml3er,  subject  to  a  small  deduction 
for  the  expense  caused  to  the  defender  by  the  failure  of  the 
pursuer  to  complete  the  voyage ;  and,  further,  found  that  the 
pursuer  had  failed  to  prove  that  he  had  left  any  clothes  or 
other  effects  in  the  ship,  or  that  he  had  any  legal  claim  to 
subsistence  money.  The  Sheriff-Principal  (Moncrieff) 
adhered.  The  Court,  on  appeal,  also  adhered, — holding,  how- 
ever, that  in  the  circumstances  desertion  had  not  been  proved. 


k  Othem. 


Lord  Macdonald  v,  Finlayson  and  Others.  *»*  Dnrigio*. 

Lease — Agricultural  Holdings  Act — Removing — Notice, — Held  r.  FtaUyson 
that  imder  the  28th  section  of  the  Agricultural  Hold- 
ings Act,  which  came  into  force  on  1st  January,  1884, 
six  months'  notice  was  necessary  to  terminate  a  yearly 
tenancy  at  Whitsunday,  1884,  although  the  Act  had  not 
then  been  six  months  in  force. 

On  28th  March,  1884,  Lord  Macdonald  presented  a  petition 

in  the  Sheriff  Court  at  Portree  against  several  of  his  cottars 

or  yearly  tenants  to  have  them  removed  from  their  holdings. 

Defences  were  lodged  for  one  of  them, — one  of  these  being 

that  the  notice  to  remove  not  having  been  given  in  terms  of 
the  28th  section  of  the  Agricultural  Holdings  Act  of  1883, 
which  provides  that  in  the  case  of  leases  from  year  to  year, 
not  less  than  six  months'  notice  shall  be  given,  the  defender 
was  entitled  to  absolvitor.  The  Sheriff  (Ivory)  sustained 
this  plea,  and  assoilzied  the  defender.  The  pursuer  appealed, 
and  argued  that  it  was  impossible  to  give  six  months  notice 
under  the  Act,  which  had  not  been  in  force  for  six  months 
before  the  notice  was  given.  The  Court  affirmed  the  finding 
of  the  Sheriff,  and  refused  the  appeal. 
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UT  DrviBion.        Beeby  (Inspector  of  Falkirk)  v.  Caldwell  (Inspector 

Beeby  v.CWdwelL  ^  of  AvT.) 

Dm.  9  1881. 

Poor — Settlement — Soldier — Poor  Law  Act,  1845,  8  and  9  FiW., 
cap.  83,  sec,  76. — Held  that  a  bachelor  pauper,  bom  in 
Ayr  in  1857,  and  who  afterwards  acquired  a  settlement 
in  Falkirk,  lost  his  residential  settlement  by  absence  for 
five  years  with  the  regiment  in  which  he  enlisted,  and 
became  chargeable  to  the  parish  of  birth. 


m  Dmsiojr.  GiLLANDERS  V.  CAMPBELL. 

GlUiindera  v. 

Campbell.  Sckool  Bate — Assessment  under  the  Edtteatum  (Scotland)  Act, 

^^  ".  i«M-  1872— PamA  Minist^— Manse  and  Glebe.— Held,  follow- 

ing the  case  oi  Hogg  v.  Parochial  Board  of  Auchtermuckty, 
June  22,  1880,  that  a  parish  minister  is  liable  to  be 
assessed  for  school-rate  in  respect  of  his  manse  and  glebe 
under  sec.  44  of  the  Education  Act  of  1882. 


ow«EjoDs«.  pjjyition — William  Ferguson,  in  Ogilvy's  Sequestration. 

Ptn.— Fernuon  in 

toition?"**"  Bankruptcy — Judicial  Factor. — Held  (affirming  the    Sheriff 

Jiin,iri886.  Substitute's  judgment)  that  a  judicial  factor  had  exceeded 

his  powers  in  purchasing  cattle  to  consume  the  straw  on 
the  bankrupt's  farm. 

This  ease,  which  is  reported  at  p.  56,  Sheriff  Court 
Reports,  was  appealed,  and  was  heard  by  the  Lord  Ordinar)' 
on  the  Bills  (Lee),  who  issued  the  following  Interlocutor  and 
Note  affirming  the  Sheriff-Substitute's  deliverance,  to  which 
reference  is  made : — 

Edinburgh,  3rrf  January,  1885. — ^The  Lord  Ordinary  on  the 
Bills,  having  heard  coimsel,  affirms  the  deliverance  of  the  Sheriff- 
Substitute  appealed  from,  dismisses  the  appeal,  and  decerns. 
Finds  the  appellant  liable  to  the  respondent  in  expenses,  drc. 

Note. — The  general  nile  is  well  established  that  the  law  does 
not  sanction  extraordinary  acts  of  admmistration  by  a  factor 
merely  on  the  ground  of  "  apparent  advantage  "  to  the  estate. 
Nothing  short  of  necessity,  or  such  high  expediency  as  amoimts  in 
law  to  necessity,  will  justify  a  factor  (even  when  appointed  with 
the  full  management  of  the  estate)  m  assiuning  extraordinary 
powers.  But  in  the  case  of  a  factor  appointed  under  the  16th 
section  of  the  Bankruptcy  statute,  the  rule  is  still  more  clear. 
He  is  appointed  only  for  the  preservation  of  the  estate,  and  only 
"  with  the  powers  necessary  for  such  preservation."  The  only 
question  here  is  whether  the  appellant  shews  a  case  of  necessity 
by  pleading  that  the  straw  of  the  previous  crop  would  have  faDen 
to  the  landlord  if  not  made  into  diuig.  Assuming  that  some- 
thing had  to  be  done  to  save  the  straw  to  the  estate,  it  appeaw 
to  me  that  the  appellant  has  failed  to  shew  that  it  waiJ  necessary 
to  take  such  an  extraordinary  step  as  to  buy  cattle  for  the 
purpose.  The  factor  was  appointed  in  April.  The  election  of  a 
trustee  took  place  in  due  coiuse  within  a  few  weeks,  and  although 
there  was  a  competition  which  was  not  decided  imtil  2l8t  June, 
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the  appellant  had  no  resuson  to  suppose,  and  had  no  right  to  ootmHoom. 
jissume,  that  the  mode  of  dealing  with  the  straw  might  not  safely  ^v/J'jJSJSi? 
await  his  decision.    In  point  of  fact,  the  purchases  in  question  took       trauoa 
place  only  a  day  or  two  before  the  trusteeship  dispute  was  settled.     J»n.  3,  ims. 
\b  the  lease,  according  to  the  statements  made  at  the  debate,  did  not 
expire  imtil  November,  I  think  it  would  have  been  proper  to  leave 
to  the  trustee  the  arrangements  as  to  the  disposal  of  the  straw. 
There  were  other,  and  possibly  less  risky  modes  of  using  it  and 
converting  it  into  dung  besides  that  of  purchasing  cattle.     I  agree 
with  the  Sherifi-Substitute  that,  in  acting  as  he  did,  the  factor 
exceeded  his  powers  and  must  take  the  consequences,  however 
Iiard  it  may  seem  to  be  to  throw  upon  him  a  loss  which  may  have 
been  incurred  in  good  faith. 

As  to  the  plea  that  the  trustee  is  barred  by  mora  from  taking 
the  objection,  I  think  that,  even  if  he  was  personally  aware  of  the 
purchase  of  cattle,  s\ich  knowledge  cannot  exclude  him  from 
defending  the  interests  of  the  creditors  against  the  consequences 
of  a  mistake  which  the  appellant  should  not  have  made. 

No  appeal  was  taken  from  this  judgment. 


1 1 


Dill,  Wilson  &  Muirhead  v.  Robt.  Park  &  Co. 

Agency — Bill — Arrestments — MP. — Expenses. — Held  that  the 
holders  (agents  employed  by  a  trustee)  for  recovery  of 
a  bill  and  of  a  cheque,  on  both  of  which  arrestments  had 
been  used  by  a  second  debtor,  must  deliver  the  docu- 
ments to  their  employer,  and  are  entitled  to  the  expenses 
of  the  multiplepoinding  which  w^as  necessary  to  determine 
to  whom  the  documents  of  debt  belonged. 


iBT  BiTiaiotf. 

DiU.  WUson  k 
MolrheAd  v. 
Park  ft  Co. 


2d  Ditisioh. 


Robertson  v.  Boyd  and  Winans.  

Lease  —  Assignation  —  Arbitration  —  Improhative   Award  —  Boydandwuina 
Expenses.  —  Held  (Lord   Rutherfurd   Clark   diss.)   that     janTSTiSBew 
where  parties  do  not  contemplate  probative  deeds,  infor- 
mality will  not  invalidate  an  admittedly  genuine  award. 

This  was  an  appeal  from  the  Sheriff  Court  at  Inverness. 
The  tacksman  of  Comar,  by  agreement  dated  in  May,  1880, 
sub-let  to  Boyd  part  of  his  grazing  farm  for  sporting  pur- 
poses, "  for  such  annual  rent  or  sub-rent  as  should  be  fixed 
**by  persons  of  skill  to  be  mutually  chosen,  or  by  an  overs- 
"man  in  the  event  of  their  diflering  in  opinion."     Boyd 

entered  at  May,  1880,  and  by  letter  dated  1st  September, 
1880,  offered  to  Winans  to  assign  the  sub-lease  to  him  on 
conditions  therein  mentioned.  This  offer,  which  was  to 
remain  open  till  the  end  of  the  year  1880,  was  accepted  by 
Winans  on  13th  December,  1880,  but  on  the  9th  and  10th 
November,  in  pursuance  of  the  provisions  in  the  sub-lease, 
a  minute  of  reference  was  subscribed  by  the  tacksman  and 
sub-lessee,  and  the  arbiters  and  oversman,  of  the  latter 
date,  all  subscribed  an  award  fixing  the  rent  at  £95.  The 
b3 
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toDmsioB.  gpgij  year's  rent,  payable  by  the  sub-lessee  at  Martinmas, 
BoJdiSdwSii..  1880,  was  paid  on  February  3,  1881.     Winans,  at  the  sub- 

jan. "971886.  Sequent  terms,  refused  to  pay  the  rent  so  fixed  as  being 
excessive,  on  the  ground  that  he  was  no  party  to  the  refer- 
ence by  which  it  was  fixed ;  that  the  tacksman  and  sub- 
lessee being  aware  of  the  offer  to  assign  in  dependence,  he 
ought  to  have  been  sisted  as  a  party  to  the  submission;  and, 
aeparatim,  that  the  award  of  the  arbiters  was  ex  facie 
irregular  and  invalid,  in  respect,  inter  alia,  that  there  was 
no  devolution.  It  was  held  (Lord  Rutherfurd  Clark 
dLssenting)  that  where  parties  do  not  contemplate  probative 
deeds,  informality  will  not  invalidate  an  admittedly  genuine 
award,  and  that,  apart  from  homologation  by  suD-lessee 
which  here  took  place,  the  rent  being  thus  well  fixed  as  in 
a  question  between  the  taicksman  and  sub-lessee,  it  was 
well  fixed  as  in  a  question  with  any  possessor  under  the 
only  title  on  which  possession  had  been  had  and  continued. 
The  interlocutor  of  the  Sheriff*  was  therefore  affirmed.  No 
expenses  were  given  to  the  sub-lessee,  who  only  appeared 
to  watch  his  interests. 


1st  Ditibion. 

Guthrie,  Craig 
&  Co.  V. 

M&ffl8trat«8  of 
firechin. 

Jan.  0. 1885. 


Guthrie,  Craig,  Peter  &  Co.  v.  the  Magistrates  of 

Brechin. 

Process — Competency  of  Appeal — Public  Health  Act-y  1867, 
sees.  77  and  108 — Elvers  Pollution  Act,  1876,  sec.  7. — 
Held  that  where  the  petition  for  remedy  in  the  Sheriff 
Court  is  laid  upon  a  section  of  the  Rivers  Pollution  Act, 
as  well  as  upon  the  provisions  of  the  Public  Health  Act, 
sec.  108  of  the  latter  Act  does  not  apply,  and  an  appeal 
to  the  Court  of  Session  is  competent. 

In  this  action,  which  was  brought  in  the  Sheriff  Court  of 
Forfar  {vide  p.  59,  Sh.  C.  Reports),  the  pursuers,  who  were 
paper  manufacturers  at  Brechin,  sought,  under  sec.  77  of  the 
Public  Health  Act,  and  sec.  7  of  the  Rivers  Pollution  Act,  to 
compel  the  defenders  to  allow  them  to  discharge  the  result- 
ant fluid  from  their  settling-ponds  into  the  public  sewers. 

The  defenders  resisted,  on  the  ground  that  this  fluid  would 
destroy  the  sewage  for  manurial  purposes.  The  Sheriff-Sub- 
stitute (Robertson)  found  for  the  pursuers.  The  defenders 
appealed.  The  respondents  in  the  appeal  (pursuers  in  the 
action)  objected  to  the  competency  of  the  appeal,  on  the 
ground  that  section  108  of  the  Public  HeaJth  Act  made 
all  such  appeals  incompetent.  It  was  argued  for  the 
appellants  that  the  remedy  sought  for  was  one  provided 
by  the  Rivers  Pollution  Act,  and  the  provision  of  the 
Public  Health  Act  in  regard  to  incompetency  of  appeals 
could  not  apply  to  a  later  statute.  The  Court  sustained 
the  appeal,  but  reserved  the  question  as  to  the  competency 
of  an  appeal  in  an  action  oased  upon  the  77th  section 
of  the  Public  Health  Act  alone. 
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Robert  Paton  and  Another  u  The  Niddrie  and  Benhar  ^  i^woh. 

Coal  Company.  &BenhmVcoaico. 

Process — Competency  of  Appeal  for  Jury  Trial — Employers*  J"»-  "•  i^^ 
Liability  Act,  1880 — -Judicature  Act,  1825,  sec  40 — 
Court  of  Session  Act,  1868,  sec.  73 — Sheriff  Court  Act, 
1877,  sec,  9. — Where  a  pursuer  in  the  Sheriff  Court 
desires  his  cause  to  be  tried  by  jury  in  the  Court  of 
Session,  and  where  the  time  allowed  for  appeal  by  the 
Employers'  Liability  Act  and  Court  of  Session  Act  of 
1877  has  expired,  held  that  he  may  remove  it  from  the 
inferior  Court  under  sec.  40  of  the  Judicature  Act  of 
1825,  as  amended  by  sec.  73  of  the  Court  of  Session 
Act  of  1868. 

This  was  an  appeal  from  the  Sheriff  Court  of  the 
Lothians.  The  appellants,  a  miner  and  his  wife,  residing 
in  Cowdenbeath,  sued  the  respondents  for  £500  at  common 
law,  or  alternatively  for  £234  under  the  Employers*  Liability 
Act,  for  the  loss  of  their  son,  Neil,  aged  22,  who  was 
suffocated  by  smoke  on  the  occasion  of  a  fire  at  No.  7 
Pit,  Niddrie,  on  24th  May,  1884.  They  stated  that  the 
fire  originated  through  the  heating  of  the  pump  or  spear 
rods  in  the  shaft,  on  account  of  insufficient  lubrication 
or  friction  of  the  rods  against  a  defective  part  of  the  work- 
ings. The  record  was  closed  on  the  12th  December, 
when  a  proof  was  allowed.  After  six  days  had  expired, 
the  pursuers,  under  sec.  40  of  the  Judicature  Act  of  1825, 
appealed  to  the  Court  for  trial  by  a  jury.  The  defenders 
objected  to  the  competency  of  the  appeal,  on  the  ground 
that  an  action  of  damages  under  the  Employers'  Liability 
Act  can  only  be  removed  from  the  inferior  C!ourt  in  one 
way, — ^namely,  by  an  appeal  before  the  closing  of  the  record, 
or  within  six  days  after  closing,  under  the  Sheriff  Court 
Act  of  1877.  Their  Lordships  repelled  the  objection,  and 
ordered  issues. 

The  Lord  President  said  the  appeal  professed  to  be  brought 
under  the  40th  section  of  the  Judicature  Act  of  1825,  as  amended 
by  the  Court  of  Session  Act  of  1868,  section  73.  The  proceeding 
there  contemplated  was  the  removal  of  a  cause  from  an  inferior  to 
a  superior  Court,  for  the  purpose  of  proceeding  with  it  in  the 
superior  Court.  It  was  not,  therefore,  in  the  proper  sense  of  the 
word,  an  appeal;  still,  it  took  the  form  of  an  appeal,  because 
under  the  Judicature  Act  of  1825,  the  removal  was  effected  by  an 
advocation,  and  in  the  Court  of  Session  Act  of  1868  the  only 
substitute  for  advocation  was  a  note  of  appeal.  In  the  Employers' 
Liability  Act,  there  was  a  remedy  of  the  same  kind  given.  It  was 
provided  that  at  any  time  before  the  closing  of  the  record  in  an 
action  brought  under  that  statute,  or  within  six  days  thereafter, 
either  party  might  remove  the  cause  from  the  Court  of  the  Sheriff 
to  the  Court  of  Session  by  complying  with  a  certain  form,  not 
identical  by  any  means  with  the  form  provided  in  the  Judicature 
Act,  but  which  had  the  same  effect  of  removing  the  process  from 
the  one  to  the  other.     The  time  at  which  the  removal  took  place 
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i8T  DiTiBioH.  ju  lY^Q  Qng  (jase  was  different  from  that  in  the  other ;  the  conditions 
Paton  V.  Niddrie  under  which  the  cause  might  be  removed  in  the  one  case  and 
—  in  the  other  were  different ;  and  the  question  came  to  be  whether 
the  Employers*  Liability  Act  intended  to  substitute  the  one  way 
of  removal  for  the  other,  and  so  by  implication  to  abolish  the  old 
mode  of  remedy.  It  rather  appeared  to  his  Lordship  that  the 
remedy  provided  by  the  Judicature  Act,  and  continued  by  the 
Court  of  Session  Act  of  1868,  could  not  be  taken  away  by  impli- 
cation. 


8D  DITIBI05. 


Falconer  v. 
Falconer  Bros. 

JaQ.l4ri886. 


IT1BI05.     Falconer  (Falconer's  Trustee)  v.  Falconer  Brothers. 

Agreement — Pactum  de  non  Petendo — Letter  of  Bequest — Joint 
Acceptance. — Circumstances  in  which  held  that  an  offer 
to  pay  a  certain  sum  was  not  a  fulfilment  of  the  con- 
dition on  which  a  debt  was  offered  to  be  discharged,  aud 
did  not  revive  the  obligatory  effect  of  that  offer. 

This  was  an  appeal  from  the  Sheriff  Court  at  Inverness. 
The  capital  of  a  co-partnery,  formed  of  two  brothers,  con- 
sisted, inter  alia,  of  a  sum  of  £2000  advanced  by  their 
father.  By  letter,  dated  9th  December,  1870  (found  in  his 
repositories  after  his  death  in  1876),  the  father  offered  to 
discharge  that  debt  on  condition  of  their  making  provision 
to  devote  £400  of  the  total  sum  to  the  education  of  four 
children  of  a  third  brother.   One  of  the  co-partners  accepted 

the  offer ;  the  other  repudiated.  The  condition  as  rei 
the  education  of  the  nephews  and  nieces  was  never  fulfilled; 
but,  in  1884,  when  an  action  was  brought,  at  the  instance 
of  the  father's  executor,  for  recovery  of  the  £2000,  the  co- 
partners offered  to  make  the  £400  and  interest  forthcoming. 
It  was  held  that  the  offer  to  pay  the  £400  was  not  a  fulfil- 
ment of  the  condition  on  which  the  debt  was  offered  to  be 
discharged,  and  did  not  revive  the  obligatory  effect  of  that 
offer,  and  that  the  executor  (one  of  the  co-partners)  was 
entitled  to  decree  against  his  brother  and  himself  for  the 
outstanding  debt  of  £2000  and  interest.  Tlic  interlocutor  of 
the  Sheriff  was  recalled. 


2D  DinsiOH. 

Pace  V.  Beitram. 

Jan.  17, 1866. 


Pace  v,  Bertram. 

Damages — Slander — Malice. — Held  that  when  a  gamekeeper 
on  one  estate  trutlifully  reports  to  a  gamekeeper  on 
another  that  he  had  seen  a  son  of  one  of  the  tenants  on 
this  other  estate  setting  snares  in  a  field  on  his  father's 
farm,  for  the  purpose  of  trapping  game,  he  is  acting 
within  his  duty,  and  action  for  slander  does  not  lie 
against  him. 

This  was  an  appeal  from  the  Sheriff  of  the  Lothians,  at 
Haddington.  The  interlocutors  of  both  Sheriffs,  finding  as 
above  stated,  were  affirmed. 
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in  DiTisioH. 


David  Stewart  v.  Corrie,  Mackie  &  Co. 

Stewart  v.  Corrie, 

Lease — Improper  Use  of  Subject — Rent. — Held  that  a  lessee    Mackie  &  co. 
who  renders  his  subject  dangerous  by  improper  use  is    Jan. »,  itws. 
not   entitled   to  abandon  his  lease,  and   will  be  held 
responsible  for  the  rent. 

In  this  case  from  the  Sheriff  Court  of  Forfarshire,  at 

Dundee,  (reported  at  p.  34,  Sh.  C.  Reports),  the  Court  affirmed 

the  judgment  of  the  Sheriffs,  the  Lord  President  remarking 

that  the  question  raised  upon  the  evidence  was  whether 
an  unreasonable  load  had  been  put  upon  the  floor  of  the 
warehouse.  That  was  a  pure  question  of  fact,  and  there 
seemed  to  be  no  law  in  the  case. 


Adamson  v.  Miller  &  Co. 


Sd  Ditibiox. 

Adamson  r. 
Miller  &  Co. 


Damages — Employers^  Liability  Act — Contributory  Negligence. 

— Held  that  an  operative  w^ho  meets  with  an  accident  in    Jan. »,  i88fi 
a  position  where  he  is  not  seen,  and  has  no  duty  to  be, 
through  the  putting   in  motion  of  machinery   in   the 
ordinary  way,  is  guilty  of  contributory  negligence,  and 
cannot  recover. 

This  was  an  appeal  from  the  Sheriff  Court  at  Aberdeen. 
The  pursuer  was  a  lad  of  seventeen,  employed  at  a  bone- 
mill  in  Aberdeen,  to  remove  ground  bones  as  they  fell  from 
it;  and  wishing,  of  his  own  notion,  to  improve  the  delivery  of 
the  bones  at  one  of  the  sluices  or  shoots,  he  nailed  to  the  side 

of  the  sluice  a  sack,  which  caught  on  the  traversing  screw 
that  brought  the  bones  to  the  shoot.  He  turned  off  the 
gearing  with  the  purpose  of  disengaging  the  sack,  and,  while 
he  was  proceeding  to  do  so,  the  screw  was,  without  his 
knowledge,  set  in  motion  by  the  superintendent  (who  did 
not  see  him),  and  did  the  injury  for  which  he  sought 
damages.  Both  Sheriffs  held  that  the  accident  was  mainly 
caused  by  the  lad's  own  improper  interference  with  the 
machinery,  to  carry  out  an  idea  of  his  own.  To  this  view 
the  Court  adhered. 


Spence  or  Trotter  v,  John  Spence. 

Succession  to  Moveables — Partnership — Deposit  Receipts. — Held 
that  money  lodged  on  deposit  receipt  with  a  bank  in 
the  joint  names  of  two  brothers,  and  payable  to  either 
brother  or  the  survivor,  in  the  absence  of  proof  to  the 
contrary,  on  the  death  of  one  brother,  belongs  to  and  is 
divisible  equally  between  the  sunnvor  and  the  repre- 
sentatives of  the  deceased. 

This  was  an  appeal  from  the  Sheriff  Court  of  Caithness, 
under  the  following  circumstances  : — Shortly  before  his 
death  in  1853,  John  Spence,  a  merchant  at  Dunnet,  and  his 


SD  DITI8I09. 

Trotter  r.  Spence. 
Jan.  23, 1886. 
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2dDiti8iov. 


irmojf.    Y^Q^  executed  a  mutual  settlement,  leaving  their  heritable 
Trottcrw^pcnce.  ppQpgj^y  ^q  their  SOUS  John  and  George,  under  burden  of 

Jan.  23  1886       *       i         •/  o    ' 

Mrs.  Spence's  liferent,  and  directing  division  of  the  residue 

of  their  moveable  property,  after  Mrs.  Spencers  death,  among 

their  six  daughters.  After  the  death  of  Mr.  Spence,  senior, 
his  business  was  carried  on  by  Mrs.  Spence  and  her  sons 
until  George's  death  in  1878,  the  pronts  of  the  business, 
amounting  to  £4054,  being  deposited  with  three  banks  in 
the  names  of  Mrs.  Spence  and  her  two  sons.  John  Spence, 
the  defender,  uplifted  this  money  after  the  death  of  George, 
but  before  the  death  of  his  mother.  The  pursuer,  as  one  of 
George's  sisters,  sued  John  for  her  share  of  George's  half  of 
the  funds  in  the  bank,  on  the  groimd  that  they  were  the 
joint  property  of  John  and  George.  The  defender  resisted 
payment,  on  the  groimd  that  those  funds  consisted  entirely 
of  his  own  profits,  derived  from  a  variety  of  businesses 
which  he  had  conducted  separately  from  his  brother ;  but 
the  Court  upheld  the  interlocutor  under  review,  holding 
that,  if  his  averments  were  true,  it  was  his  duty  to  have  kept 
separate  books,  or,  at  all  events,  to  prove  his  averments  as 
regards  separate  businesses  and  separate  profits,  and  this  he 
had  failed  to  do. 


Sd  DiTMioir. 

Note  for 
William  SteTenB. 

Jan.  13, 1886. 


Note  for  William  Stevens. 

Poor's  Roll — Admissibility. — Held  (Lord  Craighill  diss,)  that 
a  cleaning  contractor  in  receipt  of  £138  per  annum,  but 
who  has  to  disburse  £85  for  upkeep  of  a  horse  and  cart, 
who  has  an  invalid  son  to  maintain,  and  against  whom 
decree  for  £20  per  annum  for  aliment  to  his  separated 
wife  has  been  pronounced,  is  entitled,  on  the  ground  of 
poverty,  to  be  admitted  to  the  benefits  of  the  Poor's  Roll. 


8d  Diyibion. 

Shairp  t).  Path- 
head  Spinning  Co. 

Jan.  23, 1886. 


Poor  Shairp  v,  Pathhead  Spinning  Company. 

Damages — Employers'  Liability  Act — Bodily  Injury — Employ- 
ment of  Children, — Where  a  girl  under  fourteen  years  of 
age  was  employed  at  a  carding  machine,  and  sustained 
injury  while  cleaning  tow  from  it  contrary  to  orders, 
held  that  the  employers  w^ere  in  fault  on  account  of  her 
youth  in  employing  her  at  such  a  machine. 

This  was  an  appeal  from  the  Sheriff  Court  of  Fifeshire. 
The  pursuer,  who  sued  with  concurrence  of  her  father,  was 
under  fourteen  years  of  age  when  an  accident  happened  to 
her  in  the  works  of  the  defenders — spinners  in  Kirkcaldy — 
by  which  she  lost  an  arm,  and  she  sought  to  make  them  liable 
in  damages  on  the  ground  that  they  ought  not  to  have  put 
a  person  of  her  years  to  such  work.  The  defenders  resisted 
the  action,  on  the  ground  that  she  had  not  acted  with  care 
and  caution,  or  followed  the  instructions  given  to  her,  and 
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So  DlTIBIOV. 


had  therefore  contributed  to  the  accident.  The  Court, 
recalling  the  interiocutors  of  both  Sheriifs,  sustained  the  hlSi8piuii£jf%. 
pursuer's  contention,  holding  that  the  carding  machine  in 
question  was  too  dangerous  for  a  young  girl  to  be  employed 
at,  and  that  the  plea  of  contributory  negligence  was  there- 
fore displaced. 


JulSS.  188& 


So  Dtriflioa. 


Prentice  v. 
Parker. 


Prentice  v.  Parker. 

Damages  —  Injury  to   Horse  —  Seen   Danger — Contributory 

Negligence. — Where  the  servant  of  a  carter  backed  his    juL^rises. 

horse  and  cart  over  the  wooden  lid  of  a  sunk  tank  which 

he  knew  contained  boiling  acids,  held  that  he  went  in 

the  face  of  a  seen  danger,  was  guilty  of  contributory 

negligence,  and  his  employer  could  not  recover  in  a  suit 

for  the  price  of  the  horse,  which  was  killed  through  the 

lid  giving  way. 

This  was  an  appeal  from  the  Sheriff  Court  at  Glasgow, 

where  both  Sherif&  decided  in  favour  of  the  defender.    The 

pursuer  was  Robert  Prentice,  smith  and  van  builder,  St. 

James'  Road,  and  the  defender  John  Parker,  oil  merchant, 

Queen  Street,  Glasgow,  and  the  action  was  for  payment  of 

the  sum  of  £9  9s.  6d.,  being  the  amount  of  an  account  due, 
and  the  sum  of  £50  in  name  of  damage.  Lord  Young,  in 
giving  his  opinion  for  the  judgment  appealed  against,  said 
the  evidence  was  contradictory  and  conflicting,  and  he 
would  have  expressed  no  surprise  had  the  Sheriff  arrived 
at  a  different  conclusion,  and  held  that  the  owner  of  the 
oil  yard  should  have  paid  for  the  horse.  But  both  Sheriffs 
were  of  opinion  that  the  pursuer's  man  did  not  guide  his 
horse  and  cart  carefully  and  prudently,  and  the  evidence, 
taken  as  a  whole,  was  reasonably  capable  of  supporting  the 
judgment  of  the  Sheriff. 


Grant  v.  M*Kenzie. 

Process — Relevancy — Specification  of  Locus. — Case  in  which 
held  that  a  conviction  was  bad,  as  no  locus  had  been 
specified  in  the  complaint. 

In  the  Sheriff  Court  at  Banff,  on  17th  November,  1884, 
William  Grant,  carpenter,  Corrunich,  the  appellant,  and 
Alex.  Grant,  crofter.  Clash  of  Scalan,  parish  of  Inveravon, 
were  charged  at  the  instance  of  John  M*Kenzie,  constable 
in  the  Banffshire  police,  with  having,  between  10th  Decem- 
ber, 1883,  and  12th  August,  1884,  "taken,  killed,  carried, 
"sold,  bought,  or  had  in  their  possession  or  use  "  65  muirfowl 
or  grouse.  The  case  against  Alex.  Grant  was  disposed  of, 
and  that  against  William  was  adjourned  till  27th  November. 
It  was  objected  to  the  relevancy  that  there  was  no  specifi- 
cation of  time  or  IocvjS.    These  objections  were  repelled,  and 


justiciast 
Court. 

Grant  v. 
M'Kenite. 

Feb.  S,  1886. 
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JUflTICIABT 
CODBT. 

Grant  v. 
M'KPUzic. 

Feb.  3,  1886. 


a  fine  impased.  The  question  for  the  Court  was,  inter  alia, 
whether  the  complaint  was  relevant? — which  the  Court 
answered  in  the  negative,  and  quashed  the  conviction,  on 
the  ground  that  there  was  no  locus  specified. 


2d  Ditisiok. 

Dounystown 

Forec  Ca  ». 

Irwin. 

Feb.  3,  1885. 


Dennystown  Forge  Company  v,  Irwin. 

Damages — Employers*  Liability  Act — Bodily  Injury — Latent 
Defect — Held  that  latent  defect,  where  it  may  reaBonably 
be  inferred,  will  not  exculpate  a  master,  where  it  is 
proved  that  materials  in  which  the  defect  was  alleged  to 
exist  were  insufficient  for  the  purpose  to  which  they  were 
applied. 

This  was  an  appeal  from  the  Sheriff  Court  at  Glasgow, 
in  an  action  at  the  instance  of  Charles  Irwin,  labourer, 
High  Street,  Dumbarton,  who,  under  the  Employers' 
Liability  Act,  sued  the  Dennystown  Forge  Company  for 
£142  10s.  for  personal  injuries.  It  was  proved  that  a  heavy 
balance-weight  was  fixed  to  the  lathe  at  which  pursuer 
worked,  by  a  single  bolt  and  screw,  and  that  while  the 
pursuer  was  carrying  out  the  instructions  of  the  engineer 
to  screw  up  the  weight  tighter,  the  head  came  off  the  bolt, 
and  the  balance- weight  fell  upon  his  right  hand,  severing  the 
thumb  and  otherwise  damaging  the  hand.  The  defenders 
denied  liability,  on  the  ground  that  there  was  no  evidence 
to  show  that  there  was  any  weakness  in  the  bolt,  and  that 
the  breakage  must  have  been  due  to  some  latent  defect 
The  Sheriff-Substitute  (Lees)  found  for  the  pursuer, 
assessing  the  damages  at  £50.  The  Court  adhered — Lord 
Young  remarking  fliat  they  had  to  consider  whether  there 
was  any  evidence  to  support  the  Sheriff's  judgment,  or 
whether  his  judgment  was  against  the  weight  of  the 
evidence  ?  His  Lordship  thought  there  was  evidence  to 
support  the  judgment.  The  bolt  must  have  been  insufficient 
when  it  gave  way,  and  that  not  from  any  latent  undiscover- 
able  defect,  but  from  its  absolute  insufficiency.  He  agreed 
with  the  Sheriff  that  the  work  in  which  the  pursuer  was 
engaged  was  dangerous,  and  there  was  no  reasonable 
evidence  that  there  was  want  of  cai-e  shown  by  the  pursuer 
which  would  have  prevented  the  accident. 


2d  DlTIBIOll. 

Welsh  r.  Molr. 
Feb.  4, 1886. 


Macmenemy  or  Welsh  v.  Moir. 

Damages — Loss  oj  Husband — Improper  use  of  Crane — Latent 
Defect, — Circimwjtances  in  which,  h^ld  that  the  latent 
defect,  even  if  proved,  will  not  exculpate  a  maater  from 
liability  where  he  puts  materials  to  an  improper  and 
unusual  use. 

This  appeal  was  direct  from  Sheriff  Rutherfurd  in  the 
Edinburgh  Sheriff  Court,  and  the  circumstances  were  these— 
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The  pursuer,  who  resides  at  Musselburgh,  sought  £260  as 

damages  for  the  loss  of  her  husband,  who  was  killed  while 

in  the  employment  of  the  defender,  a  contractor  at  Cowden, 

near  Dalkeith.    In  the  spring  of  1884,  the  defender  was 

engaged  in  executing  a  contract  for  dismantling  Cowden 

CSolliery,  the  property  of  the  Marquis  of  Lothian.     While 

doing  so  he  had   to  remove  the  rails  of  a  disused  line 

of  railway,  and  for  this  purpose  a  crane  mounted  on  a  bogey 
was  employed,  the  chain  of  the  crane  being  attached  to  one 
end  of  the  rail  to  be  lifted,  after  which  the  rail  was  wrenched 
from  its  position  by  means  of  the  windlass.  On  27th  March, 
1884«,  pursuer's  husband  was  engaged  in  raising  a  rail  30 
feet  long,  and  while  he  and  his  fellow-workmen  were  turn- 
ing the  windlass,  the  jib  of  the  crane  fell,  striking  the 
deceased,  and  causing  his  death  a  few  minutes  afterwards. 
It  was  maintained  that  the  crane  was  defective,  and  that 
defender  was  in  fault  in  having  used  such  an  instrument 
for  a  purpose  for  which  it  was  not  designed.  The  SheriflF- 
Substitute  was  of  opinion  that  the  accident  was  the  result 
of  a  latent  flaw  in  a  cast-iron  pivot,  upon  which  the  jib  of 
the  crane  rested,  and  that  the  defender  was  not  liable. 
The  Court  (Lord  Rutherfurd  Clark  diss.)  reversed  this 
judgment. 

Lord  Young,  who  gave  the  leading  opinion,  said  it  was  according 
to  the  evidence  that  this  was  not  only  an  unusual  but  an  unpre- 
cedented use  to  which  to  put  the  crane,  and  further,  it  was  an 
improper  use.  The  Sheriff-Substitute  was  of  opinion  that  the 
breakage  was  attributable  to  a  latent  flaw,  for  which  the  user  of 
the  machine  was  not  responsible.  Lord  Young  was  not  prepared 
to  assent  to  that  opinion.  He  saw  several  prima  facie  strong 
answers  to  it,  but  he  did  not  think  it  was  necessary  to  decide  the 
abstract  question  in  the  present  case,  for  he  was  not  of  opinion 
that  it  had  been  satisfactorily  proved  by  the  party  defending  the 
improper  use  that,  but  for  the  flaw,  the  accident  would  not  have 
occurred. — Lord  Rutherfurd  Clark  considered  this  was  not  an 
improper  use  to  which  to  put  the  crane. 

Damages  assessed  at  £100. 


Sd  Binsio*.  i 


Weish  9.  Moir. 
FebriTuMw 


Tallan  or  Robertson  v.  Russell.  tonmaioM. 

Bobertacmvi 

Damages — Loss  of  Husband — Duty  ofCoalmaster  to  Employees       Bo^M- 
of  Contractor, — Circumstances  in  which  held  that  a  coal-     y***-  •»  *»*• 
master  who  employs  a  contractor  to  sink  a  pit  is  not 
liable  in  damages  for  injury  done  to  a  workman  of  that 
contractor. 

The  widow  and  children  of  James  Robertson,  a  pit-sinker 

at  Blantyre,  sued  Archibald  Russell,  coalmaster  at  Hamilton, 

for  £500,  as  compensation  for  the  death  of  Robertson.    The 

defender  had  contracted  with  Robert  and  Hugh  Muir  to  sink 

a  pit,  and  it  was  agreed  between  them  that  the  Muirs  should 
o3 
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2d  Bitisios. 

Robertflon  v. 
RubmU. 

Feb.  e,  188& 


put  into  the  shaft  all  the  wood  that  might  be  found  neces- 
sary, but  nothing  was  mentioned  in  the  contract  as  to  the 
liability  of  either  party.  The  Muirs  employed  the  deceased 
as  one  of  their  workmen,  and,  in  the  course  of  sinking  the 
pit,  he  was  killed  by  a  fall  of  stones  and  other  material  from 
the  side  of  the  shaft,  caused  by  an  insufficiency  of  wooden 
supports.  For  the  pursuers,  it  was  maintained  that  there 
was  a  duty  on  the  defender  to  prevent  accidents  to  all  those 
employed  by  him,  and  that  his  manager  ought  to  have  seen 
that  timl)er  was  put  into  the  shaft.  The  defender  pleaded 
non-liability,  on  the  groimd  that  the  pit  was  being  sunk  by 
contract,  and  the  deceased  was  the  servant  of  the  contractors. 
The  Sheriff-Substitute  and  the  Sheriflf  sustained  this  defence, 
and  assoilzied.  The  Court  unanimously  affirmed  their  judg- 
ment, Lord  Young  remarking  that  if  a  man  contracted  with 
another  to  do  anything  in  tne  proper  line  of  his  trade,  he 
was  not  under  any  duty  to  the  employees  of  that  contractor. 
It  was  for  the  contractor  to  discharge  his  duty  to  his 
employees  as  their  master. 


JOSTICIAET 
OOVBT. 

Dykes  v.  Dixou. 
Feb.  7. 188& 


Dykes  (Procurator-Fiscal)  v.  Dixon. 

Explosives  Act,  1875 — Relevancy — Question  of  Fact. — Held 
that  a  prosecutor  caimot  appeal  against  a  judgment 
finding  his  own  liliel  relevant. 

In  Hamilton  Sheriff  Coui-t  a  prosecution  was  brought, 

on  5th  November,  1884,  under  the  Explosives  Act,  1875, 

by  James  Alston  Dykes,  Procurator-Fiscal,  against  William 

Dixon  (Limited),  coal  and  iron  masters,  Carfin,  charging 

them  with  failing  to  take  all  due  precautions  for  preventing 

unauthorised  persons  having  access  to  a  store  for  explosives 

near  Carfin,  between  l7th  April  and  26th  July,  1884,  and, 

in  particular,  failing  to  have  a  person  or  persons  constantly 

to  guard  the  store  to  prevent  unauthorised  persons  from 
having  access,  in  consequence  of  which  the  store  was  broken 
into  on  two  occasions,  and  dynemiite  stolen.  The  respon- 
dents objected  to  the  relevancy,  on  the  ground  of  no  specifi- 
cation of  unauthorised  persons,  and  no  statutory  offence 
stated.  The  objection  was  repelled,  but  the  Sheriff  found 
that  the  store  had  been  in  every  way  constiiicted  according 
to  law,  and  had  been  reasonably  strengthened,  and  that, 
therefore,  the  charge  must  be  held  not  proven.  To  have 
this  judgment  reviewed,  the  Sheriff  stated  a  case,  but  the 
Court  unanimously  upheld  his  decision,  on  the  ground  that 
the  relevancy  having  been  disposed  of  favourably  to  the 
appellant,  it  could  not  be  considered,  as  there  was  no  other 
question  of  law  in  the  c&se. 
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CuRLE  or  Blyth  and  Another  v.  Baptie  or  Curle. 


Donatio  Mortis  Causa — Deposit  in  Savings  Bank — Apprehen- 
sion of  Death — Delivery  to  Donee. — Held  that  it  is  not 
essential  for  making  donatio  mortis  causa  effectual  that 
it  should  be  made  in  apprehension  of  death  superv'ening 
from  existing  illness ;  and  that  in  the  case  of  the  gift  of 
such  effects  as  sums  deposited  in  bank,  proof  of  actual 
delivery  is  not  required. 

Mi's.  Blyth  and  her  husband,  who  reside  at  Lauder  Barns, 

Lauder,  Berwickshire,  sued  the  respondent,  the  widow  of 

William  Curie,  Sharplaw,  Jedburgh,  for  the  sum  of  £52  9s. 

4d.,  being  the   share   of  the   succession   of  the   deceased 

William  Curie   to  which  the  female   pursuer  alleged  she 

was  entitled  as  one  of   Curie's   next-of-kin.      Curie   died 

childless  and  intestate  in  1882,  and  in  the  inventory  of  the 

estate  given  up  by  his  widow  was  a  sum  which  had  been 

depasited  in  the  National  Security  Savings  Bank,  Jedburgh, 

amounting  to  £182  10s.  Id.,  which  had  been  deposited  on 
account  of  "  William  Curie,  miller,  Bon^ate,  and  Elizabeth 
"  Baptie,  his  wife,  conjointly  and  severally,  and  the  longest 
"  liver  of  them."  The  respondent  contended  that  this  and 
other  circumstances,  which  she  narrated  and  proved,  showed 
that  sometime  before  his  death  her  husband  made  over  to 
her  in  gift  and  donation  Ttuytiis  causa  the  whole  amount  of 
the  sums  so  deposited;  that  the  gift  stood  unrevoked  at 
the  time  of  Curie  s  death ;  and  that,  therefore,  she  was  not 
bound  to  account  for  the  money  to  the  pursuers.  On  the 
other  hand,  the  pursuers  contended  that,  while  the  onus  of 
proving  donation  lay  upon  the  defender,  the  gift  was 
imperfect  in  two  respects — (1)  that  the  alleged  gift  was 
not  proved  to  have  been  made  in  the  immediate  apprehen- 
sion of  death ;  and  (2)  that  the  subject  of  the  gift  was 
not  delivered  by  the  donor  to  the  donee.  The  Sherifls 
found  for  the  defender,  and  the  Court  unanimously 
approved   their  judgment. 

The  Lord  -  President  gave  an  elaborate  opinion.  After 
narrating  the  circumstances  in  which  the  sum  in  question  had 
been  collected  and  deposited, — that  is,  from  savings, — his  Lordship 
observed  that  he  ascribed  no  testamentary  effect  to  the  heading 
in  the  bank-book  (quoted  above).  Though  made  at  the  request  of 
the  deceased  himself,  it  was  only  an  indication  that  the  deceased 
had  at  the  time  some  purpose  in  his  mind  beyond  merely  making 
a  deposit  of  money,  and  it  was  an  article  of  evidence  in  support  of 
the  allegation  that  a  mortis  causa  gift  was  made.  In  support  of 
their  first  objection,  the  appellants  relied  on  an  opinion  of  Lord 
Deas,  in  the  case  of  Morris  v.  Riddock  in  1867,  to  the  effect  that 
a  donation  mortis  causa  must  be  made  in  the  immediate  prospect 
of  death,  and  that  it  w^ould  be  effectual  only  in  the  event  of  death 
occurring  from  the  existing  illness,  otherwise  it  fell  to  be 
returned.  Having  read  articles  from  the  Digest,  his  Lordship 
said  that  f^fler  careful  consideration  of  the  question  raised,  he 
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in  DiTi8X0>. 

Blyth,  *e.,  v. 
Oorle. 

F»b.lori8». 


was  satisfied  (1)  that  if  a  donation  mortis  oatua  could  not  be 
sustained,  according  to  the  law  of  Scotland,  unless  the  donor  at 
the  time  of  making  the  gift  believed  himself  to  be  in  imminent 
peril  of  speedy  death,  the  law  of  Scotland  had  adopted  the  third, 
and  the  third  only,  of  the  three  kinds  of  donation  mortis  causa 
known  in  the  Roman  law,  and  had  made  the  condition  more 
severe  than  it  was  in  the  Roman  law ;  and  (2)  that  if  there  be 
superadded  this  further  condition,  that,  in  the  event  of  death  not 
occurring  from  the  specific  peril  apprehended,  the  donation  fell  to 
be  returned,  then  the  law  of  Scotland  had  introduced  a  species  of 
gift  which  was  imknown  to  the  Roman  law,  from  which  it  professed 
to  be  borrowed.  His  Lordship  referred  to  the  Institutes,  and 
remarked,  with  reference  to  an  extract  founded  on,  that  in  no  part 
of  it  was  it  laid  down  that,  upon  the  removal  of  the  immediate 
peril  under  which  the  gift  was  made,  or  on  the  donor's  escape 
from  or  survivance  of  that  peril,  the  subject  of  the  gift  fell 
necessarily  to  be  returned  to  the  donor ;  on  the  contrary,  the  fair 
implication  seemed  to  him  to  be  that,  while  the  donor's  powers  of 
revocation  remain  during  life,  the  gift  would  become  absolute  by 
his  death,  if  he  died  without  revoking  it,  though  his  death  might 
occur  after  many  years,  and  not  as  the  result  of  the  peril,  the 
apprehension  of  which  was  the  immediate  motive  of  donation. 
The  second  ground  of  objection  could  not  be  sustained  without 
deciding  that  effects  that  were  lodged  in  the  Savings  Bank  could 
not  form  the  subject  of  a  gift  mortis  causa,  unless  the  money  were 
actually  uplifted  by  the  donor  and  delivered  to  the  donee ;  in  such 
cases  proof  of  actual  delivery  was  not  required,  as  was  clearly 
established  by  the  judgment  of  this  Court  in  Gibson  v.  Hutchison. 
It  was  only  necessary  to  observe,  in  conclusion,  that  the  opinion 
of  Lord  Deas  on  this  point,  expressed  in  Morris  v.  Jiiddock,  was 
afterwards  largely  qualified  by  his  Lordship,  if  not  altogether 
withdrawn,  in  his  subsequent  opinion  in  Crosby's  Trustees  v. 
Wright  in  1880. 


So  DITIBIOS. 

Bh»rp  9.  Wallace. 
Feb.  24. 1886. 


Sharp  v.  Wallace. 

Sequestration — Antecedent  Transfer  of  Shares — Conjunct  or 
Confident  Person — Act  1621. — Held  that  the  gratuitous 
payment  by  a  solvent  father  (who  afterwards  granted  a 
trust-deed)  of  the  price  of  shares  transferred  to  his  son 
was  not  an  alienation  to  a  conjunct  and  confident  person 
in  the  sense  of  the  Act  of  1621. 

In  December,  1876,  the  trustees  of  Thomas  Buchanan 
Campbell,  a  merchant  in  Edinburgh,  transferred  to  the 
name  of  James  Bell,  iron  merchant,  Coatbridge,  40  shares  in 
the  Coatbridge  Tinplate  Works  (Limited),  the  price  of  £2625 
being  paid  by  Edward  Mather  Bell,  the  father  of  James, 
who  retained  possession  of  the  certificates.  The  father  was 
solvent  at  the  time  of  the  transfer,  and  for  some  time  after- 
wards; but  his  estates  were  eventually  sequestrated,  and 
his  trustee  (Wallace)  took  possession  of  the  certificates,  and 
refused  to  deliver  them  to  the  trustee  on  James  Bell's  estate, 
who  accordingly  brought  this  action  in  the  SherifiT  Court  at 
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So  DinsioB. 


Airdrie  to  have  Wallace  ordained  to  deliver  them  to  him. 

The  defender  pleaded  that  the  shares  were  held  in  trust  by  ®***^  ^•>»~». 

the  son  for  his  father,  and  that  the  transfer  to  the  son  was    ^•**-  **•  ^*^ 

a  gratuitous  alienation  to  a  conjimct  and  confident  person 

in  defraud  of  prior  creditors,  and  was  null  and  void  under 

the  Act  of  1621.     The  Sheriff  (Mair)  repelled  this  defence, 

finding  that  the  shares  were  transferred  absolutely  to  the 

son,  who  had  exercised  all  the  rights  of  a  shareholder  ever 

afterwards,  and  that,  as  the  father  was  solvent  when  the 

advance  was  made,  it  was  not  to  the  prejudice  of  prior 

creditors.    The  Court  unanimously  affirmed  this  judgment. 


Wallace  v.  Mooney.  «dditibio». 

WalUce  V. 

Damages — Slander  and  Assault — Malice — Duty  of  Police —  Mooney. 
Expulsion  of  Convicted  Thief — Where  a  police  constable,  *'»'*•*  '•  *^'^- 
in  obedience  to  orders  and  without  malice,  forcibly  expelled 
from  a  race-paddock  a  person  who  had  been  convicted  of 
theft,  and  who  was  still  a  suspected  character,  held  that 
he  acted  within  his  duty,  and  was  not  liable  in  damages 
for  stating  as  his  reason  for  so  acting  that  the  man  was 
"Wallace,  the  resetter  from  Glasgow." 

The  pursuer  and  appellant,  who  resides  in  Glasgow, 
sought  £500  as  damages  from  a  constable  in  the  Paisley 
force,  for  slander  and  assault  at  Paisley  races  in  August  last. 
The  pursuer  was  in  the  act  of  addressing  some  gentlemen, 
when  the  constable  touched  him  on  the  shoulder  and  told 
him  to  leave  the  paddock,  to  which  he  had  been  admitted 
on  paying  5s.  On  his  refusal  to  leave,  the  constable  forcibly 
ejected  him,  stating,  in  the  hearing  of  bystanders,  that  he 

was  "  Wallace,  the  resetter  from  Glasgow."     The  defender 

? leaded  (1)  obedience  to  instructions,  and  (2)  privilege, 
he  Sheriff-Substitute  (Cowan)  sustained  the  defence,  find- 
ing that  at  the  date  of  the  occurrence  in  question  the 
defender  had  knowledge  of  two  previous  convictions  of 
theft  against  the  pursuer,  invohdng  sentences  of  five  years' 
penal  servitude  and  fifteen  months*  imprisonment  respec- 
tively ;  and  that  in  these  circumstances  he  was  entitled  to 
eject,  and  privileged  to  iLse  the  language  complained  of. 
The  Court  adhered, — Lord  Young,  who  led  at  advising, 
observing  that  police  constables  had  instructions  from  their 
superiors  to  turn  out  of  the  paddock  any  bad  characters, 
not  merely  those  detected  actually  committing  crime,  but 
those  known  to  be  bad  characters.  He  thought  the  instruc- 
tions to  turn  out  such  perfectly  lawful  and  entirely  proper, 
and  that  when  the  police  constable,  without  malice,  but  in 
obedience  to  quite  proper  and  lawful  instructions,  turned 
the  pursuer  out  of  the  paddock,  he  acted  in  accordance  with 
his  duty,  and  would  have  failed  in  his  duty  had  he  acted 
otherwise. 
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Howden  r. 
OiUespie. 

UkTch  7, 188&. 


8d  Dtrtsiox. 

Murdoch  r. 
Hacklnnon. 

March  7. 1886. 


Howden  v,  Gillespie  &  Co. 

Ship— Contract — Non-implement — Alteration  of  Contract. — 
Circumstances  in  which  held  that  a  contractor  is  liable 
in  damages  for  non-implement  of  the  terms  of  his  con- 
tract, even  where  their  fulfilment  would  be  against  the 
interests  of  the  party  suing  for  implement. 

Gillespie  &  Co.,  merchants  in  London,  sued  James  Howden 

for  damages  for  non-implement  of  contittct.     The  defender 

agreed  to  construct  for  the  pursuers  an  iron-screw  steamer, 

which  should  carry  1800  tons  dead  weight,  including  coals, 

on  a  14J  feet  draught.     On  delivery,  the  steamer  was  found 

to  be  capable  of  carrjang  only  1580  tons  on  said  draught. 

The  defender  pleaded  that  any  deficiency  was  due  to  altera- 
tions and  additions  made  on  the  order,  or  with  the  consent, 
of  the  pursuers ;  and  he  directed  his  proof  to  show  that  if 
the  vassel  had  been  constructed  on  the  lines  on  which  the 
pursuers  insisted,  the  result  would  have  been,  as  Lord 
Young  put  it,  "a  tub,  and  not  a  sea-going  ship."  The 
Sheriff-Substitute  (Guthrie)  found  that  there  had  been  a 
shortage  of  180  tons,  and  that  for  this  the  defender  was 
responsible,  and  he  assessed  the  damages  at  £15  per  ton. 
The  Court  adhered,  holding  that  the  defender  was,  by  the 
terms  of  his  agreement  and  relative  specification,  bound  to 
build  a  ship  on  the  lines  stipulated  by  the  pursuers. 


FiNNiE  or  Murdoch  i\  Mackinnon. 

Damages — Lom  ofHuthand — Fit-bottotner — MiUake  in  Signal- 
ling,— Circumstances  in  which  Iveld  that  a  bottomer  ought 
to  have  been  employed  as  security  against  possible  accident. 

In  the  Sheriff  Court  at  Glasgow,  a  wddow  sought  £300 

of  damages  from  William  Mackinnon,  C.A.,  Glasgow,  trustee 

acting  under  a  trust  deed  executed  by  the  Gauchalland  Coal 

Company,  for  the  lass  of  her  husband,  who,  on  21st  July,  1883, 

was  killed  in  their  pit  at  Galston,  by  falling  down  a  shaft 

from  which  the  cage,  on  which  he  was  to  have  placed  his 

hutch,  had  been  removed  through  a  mistake  in  regard  to 
signalling.  Pursuer  pleaxled  that  a  bottomer  ought  to  have 
been  employed  at  the  entrance  to  the  seam  where  deceased 
w^as  working,  and  from  which  he  fell  down  the  shaft ;  that 
there  was  no  proper  system  of  signalling ;  and  that  there 
ought  to  have  been  a  catch  to  keep  the  cage  immovable 
while  the  hutch  was  on  it.  The  defenders  pleaded  contribu- 
tory negligence,  and  the  carelessness  of  a  fellow-workman, 
who  had  no  right  to  exercise  superintendence  or  authority. 
The  Sheriff-Substitute  (Guthrie)  found  that  there  was  no 
evidence  of  lack  of  precaution,  and  that  the  accident  was 
the  result  of  an  unhappy  mistake  on  the  part  of  a  fellow- 
servant  of  the  deceased,  for  which  it  was  impossible    to 
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hold  the  defender  responsible.  The  Sheriff  (Clark)  adhered ;  ^-^  ^!!L"«*- 
but  the  Court,  on  the  motion  of  Lord  Young,  reversed  their  jJiSffnoS: 
judgment,  found  the  defender  in  fault,  and  assessed  the  MarciTisas. 
damages  at  £150.  His  Lordship  remarked  that  the  pro- 
bability was  that  the  accident  would  not  have  occun-ed  had 
thei-e  been  a  bottomer,  and  that  the  mistake  would  have 
been  practically  impossible  if  there  had  been  a  bell  signal, 
which  was  not  liable  to  be  mistaken  in  the  same  way  as  a 
human  voice.  His  opinion  was  that  a  proper  and  altogether 
reasonable  precaution  for  the  safety  of  the  men  was  here 
awanting,  and  the  master  was  responsible  for  it.  He 
expressed  no  opinion  that  this  was  a  case  where  the  statu- 
tory bottomer  was  expressly  prescribed,  and  he  proceeded 
on  the  view  that,  taking  the  place  as  it  was,  the  presence  of 
a  bottomer  was  a  safer  mode  of  signalling,  and  reasonably 
necessary  for  the  safety  of  the  men. 


Wallace  v,  I.  &  W.  Beardmore. 


8D  DlTI8I02r. 


Damages — Accident   to   Crane — Loss   of  Father — Employers^     Beardmoro. 
Liability  Act,  section  1,  sub-section  3. — Circumstances  in   MarchT^isso. 
which  held  that  sub-sectiou  3  of  section  1  of  the  Em- 
ployers' Liability  Act  did  not  apply. 

A  boy  residing  in  Glasgow  sought  £500  of  damages  from 

the  defenders,  who  are  foundera  in  Glasgow,  for  the  loss  of 

his  father,  who  was  killed  on  24th  November,  1882,  in  their 

works  at  Parkhead,  by  the  fall  of  the  jib  of  a  crane,  which, 

in  the  course  of  repair,  was  being  raised  into  position  by 

means  of  a  dumb-screw,  from  the  top  of  which  a  wooden 
block  slipped,  and  so  caused  the  jib  to  fall.  The  fault 
alleged  was  (1)  that  the  foreman  in  charge  of  the  job  did 
not  see  that  the  wooden  shore  or  block  was  properly  placed, 
and  (2)  that  he  allowed  the  work  to  go  on  at  night  when 
there  was  insufficient  light.  The  Court,  adopting  the  judg- 
ment of  the  Sheriff  (Spens),  foimd  it  proved  that  Wallace 
himself  had  been  entrusted  with  the  job,  that  he  elected  to 
go  on  with  it  at  night  for  the  sake  of  extra  wages,  and 
that  the  pursuer's  pleas  were  therefore  displaced. 


DoLAN  i\  Anderson  &  Lyall.  «» DmsioK. 

Damages — Employers^  Liability  Act^  section  1,  sub-section  3 — Anderson  &LyaiL 
Bodily  injury  —  Employers^  liability  for  orders  of  MarchTTisss. 
superior  workman  —  CoUnborateur.  —  Held  that  an 
employer  is  not  only  liable  for  the  negligence  of  his 
overseer  or  foreman,  but  under  sub-section  3  of  section  1 
of  the  Act,  for  that  of  any  workman  whom  he  places  in 
a  position  to  exact  obedience  from  a  fellow-workman. 

The    pursuer   was    employed    by    the    defenders,    who 
are    engineers    and    boilermakers    at    Whitefield    Road, 
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2D  DiTwios.  Glasgow,  as  assistant  to  a  rivet-machineman.  On  6th  June, 
AndewonALyaiL  1883,  when  he  was  crawling  from  beneath  a  fire-box,  the 

March  7, 1886.   chain  by  which  it  was  suspended,  at  a  height  of  18  inches 

from  the  ground,  suddenly  broke,  and  the  fire-box  fell  on 

the  pursuer  s  feet,  which  sustained  the  injury  for  which  he 

sought  damages.  The  defenders  admitted  that  pursuer 
was  ordered  to  go  underneath  the  fire-box  to  rivet  a  piece 
to  it  by  Macavenue,  a  workman  of  a  superior  class,  who 
was  entrusted  with  the  direction  of  the  job,  but  pleaded 
that  pursuer  and  Ma<»,venue  were  fellow-w^orkmen,  that 
there  was  no  supervision  entrusted  to  Macavenue,  and  that 
pursuer  ought  to  have  seen  that  the  chain  used  was  quite 
unfit  for  slinging  a  fire-box.  The  SheriflF-Substitute  (Lees) 
and  the  Sheriff  sustained  this  defence,  holding  that  the 
injuries  were  not  received  through  the  negligence  of  any 
person  to  whose  orders  and  directions  at  the  time  of  the 
injury  he  was  bound  to  conform.  The  Court  recalled  the 
Sherifl^s  interlocutor,  sustained  the  appeal,  and  awarded 
the  pursuer  £100.  Lord  Craighill,  in  whose  opinion  the 
other  judges  concurred,  said  that  the  construction  of  sub- 
section 3  of  section  1  was  that  an  employer  was  not  only 
liable  for  the  negligence  of  his  principal  foreman,  but  he 
was  liable  if  a  workman  were  injured  while  conforming  to 
the  orders  of  another  whose  directions  he  was  bound  to 
follow.  Macavenue  was  the  head  of  the  men  employed  in 
the  common  employment  in  question,  and  entitled  to  direct 
the  pursuer  in  the  cotirse  of  the  job. 


2d  DiTiaios. 

Mitchell  V. 
Oowana. 

March  17,  I880. 


Mitchell  v,  Gowans. 

Dean  of  Guild — Common  Law  and  Statutory  Jurisdiction — 
Approval  of  Plans — Sanitary  Arran^efnents, — In  the 
abscnoe  of  miscarriage,  the  Court  will  not  interfere  with 
the  exercise  of  Guild  Court  jurisdiction,  in  matters 
entrusted  by  statute  to  its  discretion. 

Alexander  Mitchell,  builder  in  Edinburgh,  here  appealed 
against  a  deliverance  of  the  Edinburgh  Dean  of  Guild 
Court  refusing  to  approve  of  the  plans  of  certain  tenements 
of  dwelling-houses,  on  the  groimd  that  said  plans  did  not 
suitably  or  sufficiently  provide  for  ventilation  and  sanitation. 
It  was  admitted  that  similar  arrangements  had  been 
sanctioned  during  the  tenure  of  office  of  the  present  Dean  s 
predecessor,  and  that  his  Court  had  entered  upon  a  "new 
"departure  "  as  to  the  position  of  water-closets,  &c.,  as  regards 
the  outer  air.  The  appellant  asked  a  recall  of  the  Dean's 
judgment,  and  a  remit  to  a  man  of  skill.  For  the  Dean — 
who,  in  the  Single  Bills,  had  ineffectually  challenged  the 
jurisdiction  of  the  Court  over  him — ^it  was  pleaded  that,  as 
there  was  no  irregularity  alleged,  or  miscarriage  shewn  to 
have  taken    place   in    his   Court,  in   a  matter   specially 
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entrusted  by  a  local  Act  to  its  discretion,  the  appeal  ought 
to  be  dismissed.  The  Court,  following  the  opinion  of  Lord 
Craighill,  adopted  this  view. 


2d  PITI8I05. 

Mitciieil  V. 
Gowaiw. 

March  17, 1886. 


JUSTICIAKT 
COUBT. 


Watson  v.  Whyte  (Procurator-Fiscal  of 

PORTOBELLO).  WUcn^Whrte. 

PvblicrHouses  Acts — Objection  to  Relevancy — Supplying  Drink   March  w,  ism. 
to  DrunJc  J/aw.— -Circumstances   in   which   the   Court, 
assuming  the  magistrate  to  be  right  in  convicting  on 
the  facts,  declined  to  take  up  an  ex  fade  hypercritical 
and  ill-founded  objection. 


Haydon  u  Ford  Cormack. 

Sainton  Fisheries  Act,  1868 — Taking  Salmon  by  Wkite-Jish 
Net — Stray  Salmon — Illegal  Sentence. — Held  that  the 
finding  in  close-time  of  a  stray  salmon  in  a  licensed 
white-fish  net,  does  not  render  the  owner  of  the  net 
liable  to  the  penalty  for  taking  salmon  in  close-time. 
Observed  that  the  imposition  of  fine  and  adjudging  of 
imprisonment,  though  per  incurianiy  rendered  the  convic- 
tion void. 

The  appellant  was  tried  before  the  Justices  at  Dumfries, 
on  5th  November,  1884,  upon  the  charge  of  having  on  5th 
October,  being  the  annual  close-time,  by  means  of  a  stake- 
net,  which  he  was  licensed  to  use  for  the  capture  of  white 
fish,  taken  one  or  more  salmon.  It  was  proved  that,  half 
an  hour  after  the  tide  had  ebbed  from  the  place  libelled 
(parish  of  Ruthwell,  Annan  district),  one  salmon  was  found 
by  police-constables  in  the  appellant  s  net,  which  net  was 
adapted  for  taking  white  fish,  and  also,  though  less  per- 
fectly, for  taking  salmon.  The  question  raised  by  the 
appeal  thas  came  to  be — Did  the  licence  which  the  appellant 
held  from  a  fishery  proprietor,  imder  the  Solway  Act,  protect 
him  from  the  consequences  of  a  salmon  having  been  taken 
in  his  net  during  close-time  ?  For  the  Fishery  Board  it  was 
contended  that  it  was  the  duty  of  the  appellant  to  have 
been  at  hLs  nets  before  the  water  left  them,  so  as  to  let  away 
any  salmon  that  might  have  strayed  into  them.  Pleaded  for 
the  appellant,  he  was  exercising  a  lawful  right,  i.e.,  using  a 
licensed  stake-net,  and  was  not  responsible  for  a  stray 
salmon  found  captured  in  it.  Separately,  argued  for  him 
that  the  sentence  was  not  legal,  in  respect  it  both  imposed 
a  tine  and  adjudged  imprisonment.  The  Court  sustained 
the  appeal  on  both  grounds.  On  the  first  ground.  Lord 
Young  said  he  must  confess  the  conviction  to  be  not  very 
satisfactory.  If  the  magisti*ate  found  that  the  appellant 
here  was  really  fishing  for  salmon,  and  that  he  was  just 
detected  in  this  individual  instance  in  the  object  of  his 
pursuit,  it  might  have  been  different ;  but  there  was  nothing 
in  the  statement  from  which  he  could  safely  or  satisfactorily 
o4 


JUSTICIABT 
COUBT. 

Haydon  r. 
Cormack. 

March  19,  IfSft. 
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^c?c»^**    draw  that  conclusion.     Taking  the  case  thus  baldly,  that 

H»y"d^  c.      the  owner,  a  white-fisher,  had  a  net  adapted  for  taking  white 

oormack.     |jgj^^  g^^  ^^jj  gvents  far  from  being  so  well  adapted  for  taking 

March  19, 1886.  salnion  as  salmon  nets,  and  that  a  salmon  got  into  it,  his 

Lordship  thought  the  conviction  ought  not  to  stand. 


JtJSTICIART 

Court. 

Walker  V.  Rodger, 

March  10, 1885. 


Jdsticiaet 

CODRT. 

M'Petiie  v. 
Cadenhead. 

March  19, 1886. 


Bill, — Walker,  &c.,  i\  Rodger  (Procurator-Fiscal). 

Tweed  Fisheries  Aniendinent  Act,  1859. — Irrefevancy  of 
Complaint — Facts  consistent  tdth  Innocence. — A  complaint 
which  libelled  an  offence  as  having  been  committed  by 
means  of  "  a  light  and  leisters,  or  otherwise,"  held  to  be 
irrelevant,  on  the  ground  that  these  words  might  embrace 
a  legal  mode  of  ttiking  fish. 

Peter  Walker,  Gilbert  Taylor  and  John  Crozier,  fanii- 
servants  in  Selkirkshire,  were  convicted  at  Selkirk,  on  26th 
November,  1884,  by  Sherili*  Spittal,  of  a  contravention  of 
the  8th  section  of  the  Tweed  Fisheries  Amendment  Act, 
1859.  They  based  this  Bill  of  Suspension  on  an  informality 
in  the  complaint,  which  set  forth  that  on  or  about  1st 
November,  during  close-time,  they  took  two,  or  thereby, 
salmon  from  the  Rankle  Bum, "  by  means  of  a  light  or 
"  leisters,  or  othei^misey  to  tlw  complainers  unknoiim"  The 
suspenders  maintained  (1)  that  under  these  words  might 
be  embraced  fishing  by  rod  and  line  with  artificial  fly, 
which  was  allowed  up  to  the  30th  November,  and  (2)  that 
if  leistering  was  the  offence  intended  to  be  libelled,  the  63rd 
section  of  the  Tweed  Fisheries  Act,  1857,  ought  to  have 
been  libelled.  To-day  the  Court  suspended  on  these 
grounds.  Lord  M'Laren  observing,  that  the  conviction  was 
undoubtedly  affected  by  uncertainty,  as  the  facts  might 
possibly  have  been  consistent  with  innocence. 


MTetrie  V,  Cadenhead  (Procurator-Fiscal). 

Public  Houses  Acts — Grocer's  Certificate — Exercise  of  Hospi- 
tality.— Held  that  a  grocer  does  not  commit  a  breach  of 
liis  certificate  who,  in  the  bond-fide  exercise  of  hospitality, 
allows  drink  to  be  consumed  on  his  premises. 

The  appellant,  a  licensed  grocer  in  Aberdeen,  was  con- 
victed, on  loth  November  last,  of  having  contravened  the 
Public  Houses  Acts,  by  supplying  drink  to  be  consumed  on 
his  licensed  premises,  which  are  not  connected  with  his 
house.  It  was  admitted  before  the  magistrates  that  the 
licjuor  was  supplied  by  the  appellant  gratuitously,  and  drunk 
at  the  counter  of  his  shop.  It  was  also  proved  that  the  man 
to  whom  it  was  supplied  was  an  intimate  friend  and  cus- 
tomer, that  before  he  stated  his  purpose  in  calling  on  the 
day  in  question  he  was  asked  by  the  appellant  to  take  a 
glass  of  ale,  that  he  accepted  the  ale  as  a  mark  of  hospitality 
and  friendship,  that  he  left  without  making  any  puxxjh&se, 
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and  that  no  money  passed  between  him  and  the  appellant. 
The  magistrate  held  it  established  that  the  liquor  was  given 
in  the  exercise  of  hospitality,  but  convicted  on  the  ground 
that  the  terms  of  the  certificate  debarred  the  accused  from 
using  his  licensed  premises  for  such  a  purpose.  The  Court 
quashed  the  conviction  on  the  gi-ound  that  the  magistrate, 
having  found  that  the  grocer  was  exercising  hospitality,  it 
did  not  matter  (v^ich  Stirling  and  Cockenzie  cases)  in  what 
part  of  the  licensed  premises  that  was  done.  Observed 
(per  Lord  M'Laren),  that  if  a  gi*ocer  were  constantly  to 
give  customei*s  drams  for  the  purpose  of  promoting  business, 
it  would  clearly  be  a  breach  of  certificate. 


JUSTICIART 
GOUBT. 

M'Petrie  v. 
Cadenhead. 

March  10.  ISSo. 


School  Board  of  North  Uist  v,  Macdonald. 


Jdsticiabt 

CODRT. 


Edtuxition    Acts — Summary   Jurisdiction    Act,    1881  —  Com-  schoorfioard  of 
pettncy  of  Complaint  and  Prosecution  by  School  Board    ^^l^o^j^' 
Officer. — Held,  that  under  section   14,  Education  Act,    Marchl?,  i8'*6. 
1883,  an  officer  appointed  for  the  purpose,  who  is  not  a 
law  agent,  may  sign  complaints  and  conduct  prosecutions 
to  get  attendance  orders  against  defaulters. 

Angus  M'Aulay,  compulsory  oflScer  to  the  appellants,  was 
appointed  by  them  on  29th  December,  1884,  to  make  and 
sign  all  complaints  under  the  Education  Acts  against  default- 
ing parents,  and  in  January,  1885,  brought  a  complaint 
against  the  respondent,  a  tailor  residing  in  the  district  of 
Dunskellar,  pi'aying  that  an  attendance  order  (sec.  9,  Educa- 
tion Act,  1883)  might  be  pronounced  against  him.  The 
Sheriff  (Webster)  threw  out  the  complaint  as  incompetent, 
on  the  ground  (1)  that  the  School  Board  was  a  private 
prosecutor  in  the  sense  of  sec.  9  of  the  Summary  Jurisdic- 
tion Act  of  1881,  which  enacts  that  "  every  complaint  at  the 
"  instance  of  a  private  prosecutor  or  complainer  under  the 
"  Summary  Juiisdiction  Acts  may  be  signed  either  by  such 
"  private  prosecutor  or  complainer,  or  by  a  duly-qualified 
"  law  agent  on  his  behalf,  and  such  law  agent  may,  in  the 
"  absence  of  the  pix)secutor  or  complainer,  appear  in  Court 
"  and  conduct  the  prosecution  on  his  behalf  f  (2)  that  the 
complaint  must  be  signed,  and  the  prosecution  conducted,  by 
a  law  agent.  The  appellants  contended,  on  the  other  hand, 
that  it  was  competent  for  them  to  appoint  their  officer  to 
prosecute  under  sec.  14  of  the  Education  Act  of  1883,  which 
enacts  that  any  prosecution  for  the  purpose  of  obtaining  or 
enforcing  an  attendance  order  shall  be  under  the  provisions 
of  the  Summary  Jurisdiction  Acts,  and  that  "  in  any  such 
"  prosecution  any  person  appointed  by  the  School  Board,  or 
"  any  inspector  or  sub-inspector  of  factories,  workshops,  or 
"  mines  may  appear  before  the  Court  and  conduct  the 
"prosecution."  The  Court  to-day  upheld  this  view,  Lord 
Young,  in  the  leading  opinion,  observing  that,  as  there  was 
on  the  appellants'  side  every  consideration  of  convenience, 
and  no  positive  inile  of  law  on  the  other,  they  should  hold  the 
complaint  a  good  one,  although  signed  only  by  the  officer. 
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JUSTICIAET 
CODBT. 

Greenhill  p. 
Stirling. 

March  19,  I880. 


Greenhill  v.  Stirling. 

Puhlic-Uovses^  Acts — Sunday  Drinking — Bond-fide  Traveller — 
Actings  of  Servants. — Held  that  a  master  who  takes  due 
precautions  is  not  responsible  for  a  violation  of  the  law 
committed  in  his  absence  by  his  servants  against  explicit 
orders. 

Hugh  Greenhill,  innkeeper,  Forfar,  appealed  against  the 
decision  of  one  of  the  magistrates  of  that  burgh,  convicting 
him  of  a  breach  of  the  Public-Houses*  Acts,  by  selling  drink 
on  Sunday  to  persons  other  than  bond-fide  travellers.  It 
was  proved  in  the  inferior  Court  that  the  appellant  and  his 
wife,  on  leaving  their  house  on  the  day  in  question  to  visit 
a  friend,  took  all  reasonable  precautions  to  prevent  any  but 
bond-fide  travellers  being  supplied.  They  fixed  the  chain 
on  the  front  door,  saw  that  the  only  other  door  was  locked 
on  the  inside,  and  locked  up  all  the  liquor  except  one  bottle 
of  whisky,  which  was  left  in  the  care  of  two  female  servants. 
After  their  departure,  two  young  men  resident  in  the  town, 
friends  of  the  servants,  came  to  the  inn  and  were  supplied 
with  two  glasses  of  whisky,  for  which  payment  was  made. 
The  magistrate  held  that  the  accused  w«i,s  responsible  for 
the  actings  of  his  servants,  although  they  had  deliberately 
violated  the  orders  given  to  them.  The  question  for  the 
Coui-t  was — Did  the  facts  proved  warrant  the  conviction  { 
The  judges  unanimously  answered  in  the  negative,  and 
quashed  the  conviction. 


jcMiciAw    Bill — Malcolm  Matheson  and  Othera  v,  Wm.  Ross  (P.-F.) 

Math«»on,  4c.,  r.  Deforcement  —  Competency  —  Oppression   and    Corruption  — 

— *  A  mendment  of  Libel —  Uncertainty. — In  a  complaint  under 

the  Summary  Jurisdiction  Acts,  Iield  that  the  substitution 
in  the  course  of  a  trial  of  the  correct  for  the  incorrect 
date  in  the  libel  does  not,  in  the  absence  of  prejudice  to 
the  accused,  vitiate  the  proceedings. 

Malcolm  Matheson,  Peter  M'Donald,  Donald  Morison, 
John  Macaulay,  Murdo  Macdonald,  Peter  Matheson,  and 
Angus  Maclean,  commonly  known  as  the  Valtos  crofters, 
here  prayed  the  Court  to  suspend  »h)i2ylwiter  sentences  of 
imprisonment  for  periods  varying  from  ten  to  forty  days, 
passed  upon  them  by  Sheriff  Black  at  Stomoway  on  21st 
Febiniary,  1885,  for  deforcing  an  officer  of  the  law  in  the 
execution  of  his  duty.  The  grounds  of  complaint  were  (1) 
oppression  and  corruption  on  the  part  of  the  judge;  (2) 
admission  of  incompetent  evidence ;  (3)  amendment  of  the 
libel  at  an  incompetent  stage ;  (4)  uncei-tainty  of  conviction ; 
(5)  incompetency  of  complaint  under  the  Summary  Juris- 
diction Acts ;  (6)  no  warrant  to  detain  in  a  particular  prison. 
Of  these,  the  grounds  mainly  relied  upon  were  the  second 
and  third.  In  the  course  of  the  trial  the  judge  ex  propria 
motiiy  and  without  putting  him   upon   oath,  examined  a 
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jubticiart 
Court. 


AOSB. 

March  19. 1885. 


clergyman,  who  was  supposed  to  have  influence  with  the 
crofters  in  the  district  where  the  offence  was  committed,  Mathe»pn^&c.. 
upon  various  matters  connected  with  the  agrarian  agitation 
which  at  the  time  prevailed.  He  did  not  enter  the  clergy- 
man's name  in  the  list  of  witnesses  upon  whose  testimony 
conviction  proceeded.  The  third  ground  related  to  the 
deletion  by  the  Sheriff,  on  the  second  day  of  the  trial,  when 
the  prosecutor  s  evidence  was  closed,  of  the  word  "  Novem- 
"  ber,"  and  the  substitution  of  "  December  "  in  the  libel ;  the 
8th  December  being  the  day  on  which  the  crime  had 
actually  been  committed.  The  complainers  submitted  that 
one  or  both  irregularities  vitiated  and  annulled  the  whole 
pi-oceedings.     The  Court  sustained  the  convictions. 


Stephenson  v,  Hutcheson  &  Anderson. 

Process — Ajypearance  of  Parties — Sheriff  Court  Act,  1876,  sec, 
20. — Circumstances  in  which  the  20th  section  of  the  Act 
was  applied. 

Henry  Philip  Stephenson,  stockbroker,  4  Sweeting  Street, 

Liverpool,  and  J.  &  A.  Graham,  writers,  Glasgow,  as  his 

mandataries,  sued  Hutcheson  &  Anderson,  stock  and  share 

brokers,  3  Royal  Exchange  Court,  Glasgow,  for  payment  of 

the  sum  of  £923  15s.  od.  as  the  balance  of  stocks  purchased 

and  sold  by  the  defenders'  instructions  between  10th  Dec, 

1884,  and  27th  January,  1885.     Sheriff-Substitute   Spens 

allowed      proof.       The      defender      appealed      to      the 

Sheriff,  who  issued  the  following  interlocutor : — "  Having 

"heai'd    the    agent   for  the   pursuer,   and   no   appearance 

"having    been   made   for  the    appellants   when   the   case 

"  was     called     on     the     appeal     roll,    applies     the    20th 

"  section  of  the  Sheriff  Court  Act  of  1876,  recalls  the  inter- 

"  locutor  of  the  Sheriff-Substitute,  and  decerns  as  libelled." 

The  section  cited  enacts  that  where  a  party  fails  to  appear 

at  any  proof  or  diet  of  debate,  without  a  suflScient  reason 

being  shown  for  his  absence,  it  shall  be  in  the  power  of  the 

judge  to  proceed  in  his  absence.    The  defenders  appealed  to 

the  First  Division.    Their  Lordships  unanimously  dismissed 

the  appeal.     The  Loixi-President  said  that,  looking  to  the 

object  of  the  statute,  it  would  recjuire  a  very  strong  reason 

indeed  to  induce  the  Court  to  open  up  a  case  again  when 

it  had  been  settled,  and  in  this  case  the  defender  had  not 

shown  anything  of  the  kind. 


IBT  DiTISIOir. 

Stephenion  v. 

Hntcheaon  ft 

Anderson. 

May  12, 1886. 


Montgomerie  Bell  v.  Andrews.  istDxtisioh. 

Process— Appeal-— Ccmrt  of  Session  (Scotland)  Act,  1868,  sec,  B«u».Andrpw. 

69 — Party  appearing  in  an  Appeal. — Held  that  a  party    M»3r«,i886. 

who  had  appeared  in  the  inferior  court,  but  for  whom 

no  appeal  had  been  noted,  was  entitled  to  the  benefit  of 

an  appeal  taken  by  another  party. 
d3 
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BeU  V.  Andrews. 

May  a,  I886w 


Landlord  and  Tejiant — Hypothec — Invectn  ft  illat/i — Fumi- 
turf  the  property  of  a  third  party. — Held  that  a  piano, 
the  property  of  the  minor  daughter  of  an  urhan  tenant, 
is  not  covered  by  the  landlord's  hypothec. 

James  Andrews,  a  solicitor,  was  tenant  of  premises  in 
North  St.  David  Street,  Edinburgh,  up  till  Whitsunday, 
1884,  and  when  he  left  was  due  certain  arrears  of  rent,  in 
respect  of  which  his  landlord  sequestrated  articles  of  furni- 
ture in  his  house  in  Marchmont  Street,  and  amongst  others 

a  pianoforte,  which  was  proved  to  have  been  a  gift  to  his 
daughter  by  her  grandmother.  In  the  inferior  court  the 
daughter  appeared  and  claimed  to  have  the  piano  restored, 
but  Doth  Sheriffs  disallowed  the  claim,  and  also  repelled  the 
tenant's  defences  to  the  petition  for  sequestration.  The 
tenant  noted  an  appeal  in  the  form  given  in  sec.  i)6  of  the 
Court  of  Session  Act,  but  no  appeal  was  noted  for  the 
claimant.  At  the  calling  of  the  case  the  question  was 
raised  whether  the  interlocutor  appealed  against  was  or 
was  not  final  as  regards  the  claimant,  seeing  that  no  appeal 
had  been  noted  by  her.  The  Court  was  of  opinion  that, 
by  sec.  69,  any  party  in  the  cause  other  than  the  actual 
appellant  was  entitled  to  take  action  in  the  same  manner 
and  to  the  like  effect  as  if  it  had  been  taken  bv  himself. 
On  the  merits,  the  Court  sustained  the  claim  of  the  daughter, 
ordered  the  piano  to  be  restored,  and  found  her  entitled  to 
expenses. 

The  Lord  President  said  the  sequestration  of  the  piano  raised  a 
someVhat  novel  question.  The  young  lady  was  a  minor,  living  in 
family  with  her  father,  and  the  pianoforte  was  presented  to  her  as 
a  gift  by  her  maternal  grandmother.  It  was  certainly  quite  lawful 
for  the  young  lady  not  merely  to  have  the  property  of  the  piano- 
forte, but  also  to  have  possession  of  it.  No  case  had  been  decided 
in  which  it  had  been  held  that  a  single  article  belonging  to  a  third 
party  deposited  in  his  premises  fell  within  the  landlord  s  hypothec, 
and  therefore  he  was  of  opinion  this  claim  ought  to  be  sustained. 


1st  DlTlSlOB. 

Jack  V.  NorUi 

British  BAilwar 

Company. 

Jane  S,  1886. 


Jack  v.  North  British  Railway  Company. 

Jurisdiction  of  Sheriff — Sheriff  Courts  (Scotland)  Act^ 
1876  —  Principal  place  of  business  of  a  Company. — 
Held  that  under  the  46th  section  of  the  Sheriff  Ourta 
Act,  1876,  a  railway  company  is  subject  to  the  jurisdic- 
tion of  the  Sheriff  of  a  county  in  which  they  have  "one 
"  of  their  principal  places  of  business." 

Mrs.  Mary  Gray  Wilson  or  Jack,  widow  of  a  commercial 
traveller  residing  at  Uddingston,  bix>ught  an  action  in  the 
Sheriff  Court  of  Lanarkshire  against  the  North  British 
Railway  Company,  concluding  for  damages  for  the  death 
of  her  husband,  who  was  killed  through  the  bursting  of  a 
boiler  at  the  Balloch  station  of  the  defenders'  railway,  on  .5th 
July,  1 884.   Balloch  being  in  Dumbartonshire,  the  defenders 
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pleaded  no  jurisdiction.     The  Sheriff-Substitute  (Erskine   ^^  ^j:i«°»- 

Murray)  repelled  that  plea,  and  allowed  a  proof.      The  BriSh'iSuwiy 

pursuer  appealed  to  the  First  Division  for  a  jurj'  trial,  but     compMij. 

in  the  course  of  the  argument  the  question  came  to  be    J«n«2«i»6. 

narrowed  to  the  construction  of  the  46th  section  of  the 

Sheriff  Court  Act  of  1 876,  which  provides  that  "  a  person 

**carr\nng  on  a  trade  or  business,  and  having  a  place  of 

"  basiness  within  a  county,  shall  be  subject  to  the  jurisdic- 

"  tion  of  the  Sheriff  thereof  in  any  action,  notwithstanding 

"that  he  has  his  domicile  in  another  county,  provided  he 

"  shall  be  cited  to  appear  in  such  action  either  personally  or 

"at   his  place   of  business."      The   appellant  argued  that 

under  this  section  it  was  enouofh  that  the  defenders  had  one  of 

their  principal  offices  in  Lanarkshire,  although  she  admitted 

that  their  domicile  was  not  there,  and  that  at  common  law 

there  was  no  jurisdiction.    It  was  argued  for  the  respondent 

that  at  common  law  there  was  only  jurisdiction  in  the  county 

where  the  lociia  delicti  was,  or  where  defenders  had  their 

domicile,  and  the  46th  section  could  not  have  been  intended 

to  affect  the  common  law.     The  Court  upheld  the  appellant's 

contention,  and  ordered  issues.    The  Lord  President  thought 

that  when  the  statute  spoke  of  a  corporation  or  a  public 

company  having  a  place  of  business  within  a  county  it  must 

be   read  in  a  reasonable  way,  and  with  the  light  thrown 

upon  these  words  by  the  187th  section  of  the  Company's 

Clauses  Act  and  the  103rd  section  of  the  Railway  Clauses 

Act.  He  read  them  as  meaning  that  the  "  place  of  business  " 

must  be  a  place  where  an  important  part  of  their  business 

was   carried   on — a    place   where    they    had   either    their 

principal  or  one  of  their  principal  places  of  business.     He 

did  not  feel  inclined  to  extend  the  meanins:  of  the  words 

further. ^ 

Clarke  &  Co  v,  Myles  (Miller's  Trustees). 

2!ID  DlTISIOV. 

Sale — Stispensive  Condition — Delivery — Bankrupt — Fraud,  qi^^j^q^^ 
— Circumstances  in  which  held  that  the  granting  of  a        Myie>. 

bill  by  buyers  was  not  a  suspensive  condition  of  the  sale.  Jane  s,  leasu 
(See  p.  81^  Sh.C.  Reports.) 

In  the  Sheriff  Court  at  Dundee,  A.  F.  Clarke  &   Co., 

merchants    in    London,    sued    David    Myles,    accountant, 

judicial  factor  on  the  sequestrated  estates  of  0.  G.  Miller 

&  Sons,  flax-spinners,  Dxmdee,  for  delivery  of  194  bales  of 

flax,  sold  in  July,  1884,  per  sale-note  bearing  that  payment 

wafi  to  be  by  draft  at  three  months.  The  flax  was  delivered  on 
4th  August.  On  the  3rd  August  Messrs.  Miller  consulted  their 
solicitor  as  to  whether  they  should  suspend  payment,  and 
on  the  5th  they  issued  a  circular  to  their  creditors  announcing 
suspension.  No  invoice  or  draft  or  bill  of  acceptance  had 
been  or  was  now  sent.  Pursuers  pleaded  that  they  were 
entitled  to  decree  for  re-delivery  of  the  flax,  in  respect  that 
it  was  taken  delivery  of  by  the  defenders  when  they  were 
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2D  Dmsios.  hopelessly  insolvent,  or  when  they  did  not  intend  to  pay 
^*  Myia!*" '''  f ^r  it ;  that  therefore  it  was  a  fraudulent  transaction ;  and 
Jan^i886.  ^h*^^  ^^^  defenders  never  having  granted  their  acceptance 
as  stipulated  for,  the  delivery  which  took  place  did  not  pass 
the  property  in  the  flax.  It  was  argued  for  the  defenders  that 
there  was  no  siLspensive  condition,  since  the  bill  for  accept- 
ance and  the  delivery  were  not  profl^ered  simultaneously;  and 
the  buyers  had  no  knowledge  on  the  day  of  delivery  of  the 
suspension  which  occurred  the  day  after.  Thei*e  was  there- 
fore no  fraud,  and  the  property  was  effectually  transferred 
to  the  buyers,  and  hence  to  their  trustee.  The  Sherift- 
Substitute  (Cheyxe)  held  that  the  goods  never  passed  to 
Miller  &  Son,  and  that  there  must  be  rastitution.  On  appeal 
the  Court  reversed  his  judgment,  the  Lord  Justice-Clerk 
remarking  that  the  statement  in  the  sale-note  was  a  mere 
statement  of  terms  and  not  a  suspensive  condition ;  and  in 
regard  to  the  question  of  fraud,  he  did  not  think  there  was 
any  ground  for  concluding  want  of  good  faith  on  the  part 
of  the  buyers,  as  they  had  not  decided  to  stop  payment 
when  the  goods  were  delivered.  The  case  was  thas 
distinguished  from  the  leading  case  of  Brandt,  3  R.  375. 


istditisioh.  Crawford  v,  Scottish  Savings  Investment  Co. 

Crawford  v. 

faV^^mfSt  cf      •'■^  ^^^^  ^^"^^  from  the  Sheriff'  Court  of  Lanarkshire  (i-e- 
Juiie~iri886.    ported  at  p.  164,  Sh.C.   Reports),  the  Court  affirmed  the 
judgments  of  the  Sheriffs,  and  found  the  respondents  entitled 
to  expenses. 


June  3, 1886. 


JHDDiTisio..  WiNANS  V,   MacRaE. 

Wlnani  v.  MftcRaa 

Interdict — Landlord  und  Tenant — Trespass, — Circumstances 
in  which  held  that  there  had  not  been  trespass  on  the 
complainer's  grounds  sufficient  to  entitle  him  to  interdict. 

In  this  case  the  Court  reverted  to  the  findings  of  the 
Sheriff'-Substitute  (p.  104,  Sh.C.  Reports)  mainly  on  the 
ground  that  the  actings  of  the  defender  did  not  amount  to 
trespass,  or  to  an  assertion  of  any  right. 


JHDDmsiOH.  MaGUIRE   V.   RuSSELL. 

Maguire  v. 

Russell.  Damages — Personal  Injury — Cotnmon  Employ numt—Colla- 

Juneio,i88&.  horateur. — Held  that  where  work  has  been  let  to  two 

contractors,   the    workmen   employed   by  them  in  the 
execution  of  that  work  are  fellow-«ervants. 

The  pursuer  here  was,  on  14th  January,  1885,  employed 
as  a  labourer  by  the  Val  de  Travers  Company  at  buildings 
in  course  of  erection  in  Buchanan  Street,  Glasgow,  when  a 
plumber  in  the  employment  of  the  defender  let  an  ordinarj' 
hammer  fall  from  a  height  of  six  storeys.  It  aliffhted  on 
pursuer's   head   and   caused   injuries   for   which   he   here 
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Maguire  V. 
BusmII 

June  10, 1886. 


sought    reparation.      The    point    raised,   which    has    not  2»»ditimo». 

hitlierto  been   the   subject   of  decision,   was,  Where    the 

execution  of  a  work  has  been  let  out  to  contractors,  have 

the  workmen  of  one  contractor  recourse  against  another 

contractor  for  injuries  caased  by  the  fault  of  the  servants 

of  the  latter  ?    The  Sheriff-Substitute  (Lees),  going  upon 

dietu  in  Woodhead  and  Whigafe,  and  a  number  of  English 

cases,  answered  this  question  in  the  negative,  finding  that 

no  case  was  disclosed  against  the  defender  in  the  averments 

of  the  pursuer.     The  Court  adhered,  on  the  ground  that  the 

pursuer  and  the  defender's  servant  who  caused  the  injury 

were  as  much  fellow-servants  as  if  they  had  been  working 

under  one  contractor. 


■ 


Gorman  v.  Morrison  &  Son. 


SVD  DiTIBIOX. 


Gonuan  v. 

Damages — Personal  Injury — Member  of  an  Organisation. —  Morrison* Son. 
Circumstaaces   in    which    held  that   the   servant   of  a    Juneio,  i885. 
railway  company  was   not   the   fellow^-servant  of  men 
employed  by  contractors  for  the  execution  of  work  for 
that  company. 

James   Gorman,   labourer,   29   Turner   Street,    Glasgow, 

sued   John   Morrison  &   Son,   slaters,   34   London   Street. 

Glasgow,  for  £250  damages  for  personal  injuries.     While 

working  as  a  labourer  in  the  service  of  the  Caledonian 

Railway   at    their    goods    shed    in    Springbura,   on   14th 

October  last,  6  cwt.  of  slate  fell  upon  him,  as  he  alleges, 

through  the  fault  of  a  person  who  was  working  in  the 

execution  of  a  contract  the  defenders  had  for  the  roofing 
of  the  shed.  This  case.  Sheriff  Lees  had  held,  was  in  prin- 
ciple similar  to  that  of  Maguire  v.  Russell  (swj)ra),  and  he 
accordingly  assoilzied.  The  Court  recalled  this  interlocutor, 
holding  that  the  pursuer  was  not  to  be  looked  upon  as  a 
member  of  the  organisation  concerned  in  the  erection  of  the 
shed,  and  consequently  not  a  fellow-servant  of  the  servant 
of  the  defenders.     Issues  were  ordered. 


HoBSON  or  Hamilton  v.  Hydepark  Foundry  Company.  2sd  ditwios. 


Damages — Death  of  Husband — Employers^  Liability  Act — 
Workman  intrusted  with  Superintendence — Misadventure, 
— Circumstances  in  which  held  that  the  accident  was  a 
pure  misadventure  for  which  no  one  was  responsible. 

In  the  Glasgow  Sheriff  Court,  Jane  Hobson  or  Hamilton, 
residing  at  No.  82  Finnieston  Street,  Glasgow,  and  four  of 
her  children,  sued  the  Hydepark  Foundry  Company,  54 
Finnieston  Street,  Glasgow,  for  the  sum  of  £273  aa  damages 
for  the  death  of  her  husband,  a  foreman  labourer  in  their 
employment,  who  was  killed  in  their  works  on  the  16th 


Hamilton  r. 

Hydepark 

Foundry  Co. 

June  11,  188S. 
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S:iD  DlTIBIOl. 

Hamilton  v. 

HydeiMirk 

Foundry  Co. 

June  11. 1886. 


18T  DiTISlOS. 

Cart«r  k  Co.  v. 
Campbell. 

June  12, 1886. 


May,  1883,  through  a  heavy  log  of  wood,  used  to  aid  the 

removal  of  castings  from  a  pit,  falling  from  an  iron  column 

upon  which  it  was  rested.     The  pursuer  contended  that  the 

deceased   was   subject    to   the    instructions   of    defenders' 

manager,  and  that  the  cause  of  the  fall  of  the  log  was  the 
insecure  foundations  upon  which  the  iron  columns  were 
placed.  The  defenders  replied  that  the  deceased  had  entire 
charge  of  the  work,  and  that  the  accident  occun'ed  thi-ough 
operations  performed  by  his  instructions,  and  at  liLs  sight. 
Sheriff-Substitute  Lees  held  that  pursuer  had  failed  to 
prove  her  case.  Sheriff  Clark  found  that  the  deceased  was 
not  a  workman  in  the  sense  of  the  Employers*  Liability 
Act,  being  a  man  who  had  superintendence  entrusted  to 
him.  The  Court  dismissed  the  appeal  on  the  ground  that 
the  accident  was  a  misadventure  lor  which  liability  could 
not  be  traced  to  anybody. 


Carter  &  Co.  v.  Campbell. 

Sale — Warrant^/, — ( 'ireumstances  in  which  it  was  held  that, 
although  the  article  supplied  was  not  conform  to  con- 
tract, the  defender  was  not  entitled  to  refuse  payment 
in  respect  that  he  had  not  timeously  rejected  the  goods. 

This  case  is  reported  at  p.  195,  Sh.C.  Reports.  The  Court 
recalled  the  interlocutors  of  the  Sheriff  and  Sheriff-Substi- 
tute, and  found  that  the  pursuers  had  committed  a  breach 

of  contract  in  supplying  oats  which  contained  four  per  cent, 
of  barley,  but  that  the  defender  was  not  entitled  to  refuse 
payment  because  he  had  not  rejected  the  goods  in  time. 


2kd  Ditisiox. 

Logui,  Ac.,  V. 
B«id. 

June  13, 1886. 


R.N. — Logan  and  Others  v,  Reid. 

Donation — Agent  and  Client — Gift  of  a  box  in  a  theatre. — 
Held  that  a  gift  by  a  client  to  his  agent  during  the 
subsistence  of  that  relationship,  and  unconfirmed  after 
its  termination  except  by  mere  lapse  of  time,  is  void. 

The  testamentary  trustees  of  the  deceased  William  Hugh 

Logan,  proprietor  of  the  Theatre-Royal,  Edinburgh,  sought 

in  this  action  to  reduce  a  gift  by  Mr.  Logan  to  Mr.  Reid, 

W.S.,  of  a  perpetual  right  to  the  use  of  a  private  box  in 

that  theatre.    Mr.  Logan,  on  the  23rd  November,  1875,  sold 

the  theatre  to  a  limited  company,  under  reservation  of  an 

exclusive  right  to  two  private  boxes.     It  was  admitted  that 

the  relation  of  agent  and  client  existed  at  the  time  of  the 
gift,  and  the  Lord  Ordinary  found  that  the  assignation 
libelled  was  reducible  as  a  gift  by  a  client  to  his  agent 
during  the  subsistence  of  that  relation.  The  defender 
contended  that  the  case  ought  to  be  regarded  as  one  in 
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which  the  gift  was  confirmed  after  the  relation  of  agent  and   *?**  ?!L' 

client  had  ceased.     The  defender  ceased  to  ax;t  as  agent  for    ^^^r^iJ*"'  ^' 

Mr.  Logan  individually  in  August,  1877,  but  continued  to    jnneliTisML 

act  for  the  company  to  which  Mr.  Logan  sold  the  theatre, 

and  in  which  he  retained  a  small  interest.     There  was  an 

interval  of  five  years  from  the  cessation  of  the  individual 

agency  until  Mr.  Logan  s  death  on  the  26th  December,  1882. 

The  Lord  Ordinary  held  that  the  mere  lapse  of  time  did 

not  amount   to   confirmation  so   as   to   bar   the   right   of 

challenge  of   the   gift.     His    Lordship   therefore   reduced, 

decerned,  and  declared  conform  to  the  first  conclusion  of  the 

summons,  and  found  the  pursuers  entitled  to  expenses.  The 

defender  reclaimed.     Their  Lordships  (Lord  Justice-Clerk 

diss.)  adhered.  Lord  Craighill  said  the  deed  by  itself  would 

not  support  the  gift,  and  must  be  held  to  be  ineffectual 

unless  the  defender  could  show  that  it  was  validated  by 

something  which  occurred  subsequent  to  the  time  that  Mr. 

Reid  ceased  to  be  the  agent  of  Mr.  Logan.    He  agreed  with 

the  Lord   Ordinary  that   that   had   not  been  established. 

The  Lord  Justice-Clerk  said  the  relation  of  agent  and  client 

had  ceased  to  exist  at  the  time  of  Mr.  Logan's  death,  and  it 

had  not  existed  for  five  years  prior  to  that  event.  That  was 

not  mere  lapse  of  time,  but  rei  interventiLs  in  the  knowledge 

of  the  granter. 

MaNSON    v.   DoWNIE.  2»dDiyi8ios. 

Master  and  Servant — Engngeinent  at  Yearly  Salary — Illness  of 
Servant. — Circumstances  in  which  held  that  the  inability, 
through  illness,  of  a  servant  to  fulfil  his  duties  releases 
the  master  from  his  engagement  with  him. 

In  this  case,  the  circumstances  of  which  will  be  found  at 
p.  172,  Sh.C.  Reports,  the  Court  unanimously  affirmed  the 
interlocutor  of  the  Sheriffs-Substitute. 

The  liord  Justice-Clerk  said  it  was  quite  true  there  was 

no  fault  on  the  part  of  the  pursuer  for  not  fulfilling  the 

contract,  but  the  counterpart  of  the  obligation  was  attendance 
at  the  shop  of  the  defender,  and  the  services  for  which  his 
employer  bargained,  and  if  these  were  not  rendered  there 
was  breach  of  contract.  No  doubt  a  court  of  law  would 
give  redress  against  an  extravagant  use  of  such  a  principle, 
where  it  was  found  that  an  extravagant  use  of  it  had  been 
resorted  to. 


June  13, 1886. 


June  IS,  188S. 


Clark  r.  W.  &  T.  Ada>is.  «"  ^"«>»- 

Employers  Liability  —  Incompetent  Foreman  —  Improper 
System — ObvuMs  Risk.  —  Where  a  foreman  negligently 
ordered  a  workman  to  do  w^hat  was  obviously  unsafe, 
held  that  at  common  law,  and  in  the  absence  of  proof 
of  the  foreman's  incompet^jncy,  the  workman  coiild  not 
claim  damages  from  his  master. 
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2»D  Dmsion.  Procesa — Amendment  of  Record. — Where  an  agent,  in  ignor- 

Qark  r.  Adamn.  ance   that   a  previous   agent   in   the   same  cause   had 

June  13. 1886.  tlmeously  given  the  statutory  notice  to  the  employer, 

omitted  to  plead  the  Employers'  Liability  Act,  the  Court 
refused  to  allow  any  amendment  at  the  hearing  on  appeal 

Alexander  Clark,  labourer,  Buckie,  sued  W.  &  T.  Adams, 
railway  contractors,  CuUen,  his  employers,  for  £500  of 
damages  for  personal  injuries  siLstained  by  him  in  their 
quarry,  in  consequence  of  an  unexploded  charge  having 
suddenly  gone  off  while  he  was  endeavouring  to  extract  it. 
The  Sheriii-Substitute  (Scott-Moncrieff)  found  that  the 
action  was  brought  at  common  law,  and  that  as  the  pursuer 
had  failed  to  prove  that  defenders'  foreman,  whose  direc- 
tions and  system  of  extracting  unexploded  charges  he  had 
followed,  was  incompetent,  the  defenders  must  be  assoilzied, 

no  attempt  having  been  made  to  bring  cidjm  home  to  the 
defenders  themselves.  The  Sheriff  adhered,  on  the  ground 
that  although  the  method  followed  in  the  extraction  of  the 
charge  was  unsafe,  yet  the  risk  was  obvious,  and  the  fault 
of  the  foreman  in  his  manner  of  proceeding  is,  in  a  question 
with  another  workman,  not  chargeable  to  the  employer. 
To-day,  in  stating  the  appeal,  pursuers  counsel  intimated 
that  although  no  aveiment  had  been  made  in  the  summons 
as  to  the  notice  re(juired  by  the  Employers*  Liability  Act, 
it  had  now  been  discovered  that  such  notice  had  been  given 
within  the  six  weeks  by  an  agent  w^ho  was  now  dead,  and 
he  moved  to  amend  the  record  and  plead  the  Act.  For  the 
defender  it  was  maintained  that  the  present  was  the  third 
agent  employed  by  the  pursuer,  and  that  it  was  incumbent 
upon  him  to  have  made  such  inquiries  as  w^ould  have 
enabled  him  to  found  upon  the  Act.  The  Court  held  that, 
in  the  circumstances  disclosed,  no  amendment  could  now  be 
allowed,  and  on  the  merits  affirmed  the  judgment  of  the 
inferior  court.  Lord  Kinnear  (who  sat  in  mace  of  Lord 
Young)  remarked  that  the  only  ploint  of  difficulty  in  the 
case  was  whether  the  hammering  of  the  jumper  in  extract- 
ing unexploded  charges  was  or  was  not  a  pcirt  of  the 
defenders'  system.  Upon  that  point  the  evidence  was 
extremely  unsatisfactory,  the  attention  of  the  witnesses 
apparently  not  having  been  at  all  directed  to  that  material 
point. 

2SD  DiTiaioif.  Reid  ^.  Mitchell. 

Reld  p.  Mitchell.  T1.7      •      •» 

T     "TT.^,  Dainaqes — Personal  Injury — Risks  incident  to  a  game. — lield 

June  16, 1886.  ^?   X       I  •      •    •        J    •       xu  c 

that  where  a  man  is  injured  m  the  course  of  a  game, 
without  himself  indulging  in  that  game,  action  will  lie 
against  the  person  to  whom  the  injury  can  be  traced. 

In  the  Sheriff  Court  at  Aberdeen,  James  Reid,  crofter, 
Greystone,  in  the  parish  of  Skene,  sued  Alexander  Mitchell, 
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crofter,  Lyne  of  Skene,  for  £300  for  injuries  sustained  by    *»  Dmaios. 
the  pursuer  while  engaged  on  loth  March,  1884,  along  with  R«w ij^itcheii. 
I  the  defender  and  other  two  men,  in  building  a  straw-stack.     "°*   ' 

The  pursuer  was  the  actual  builder,  and  the  others  were 
tramping  the  straw.  While  the  pursuer  was  going  round 
the  top  of  the  stack  near  to  its  edge,  in  the  course  of  his 

i  duty,  it  occurred  to  the  defender  to  engage  him  in  some  fun 

which  was  going  on,  and  he  approached  the  pursuer  to  put 
him  down  among  the  straw.  Unluckily,  the  pursuer  was 
pushed  off*  the  stack,  and  fell  some  five  or  six  feet,  upon  his 
head,  with  the  result  that  his  neck  was  severely  injured, 
and  he  was  disabled  from  work.  The  Sheritl-Substitute 
(Dove  Wilson)  found  that  the  pursuer  was  injured  through 
the  fault  of  the  defender,  and  found  the  defender  liable  in 
£50  damages,  holding  that  the  injury  could  easily  have  been 
prevented  had  the  defender  exercised  ordinary  care.  On 
appeal,  the  Sheriff-Principal  (Guthrie  Smith)  recalled  that 
judgment  and  assoilzied  the  defender,  holding  that  the 
pursuer  had  been  unintentionally  pushed  off*  the  stack. 
From  this  interlocutor  the  pursuer  appealed,  and  the  Court 
gave  judgment  in  his  favour. 

The  Lord  Justice-Clerk  said  the  Sheriff-Principal  thought  that 
because  there  wtuj  no  animus  injuriandi  the  defender  was  not 
liable,  but  his  Lordship  was  of  opinion  that  here  animus  was 
immaterial.  It  was  a  dangerous  proceeding,  and  those  who 
engaged  in  it  did  so  at  their  ow^n  risk.  But  Reid's  connection 
with  the  romping  was  of  the  slightest  kind,  and  not  sufficient  to 
shew  that  he  undertook  the  risk  of  the  romping. 

Lord  Young  was  of  the  same  opinion,  and  thought  the  principle 
which  governed  the  case  quite  clear.  Where  people  engaged  in  a 
game  involving  risk,  or  a  game  generally  safe,  but  where  accidents 
might  happen,  every  player  took  upon  himself  the  risks  incident 
to  being  a  player,  and  he  would  have  no  claim  for  reparation  for 
injury  unless  there  was  some  violence  or  unfair  play  on  the  part 
of  others.  His  Lordship  thought  the  defender  playfully  attacked 
the  pursuer,  but  technically  assaulted  him,  and  that  was 
actionably  wrong. 

Farrell  and  Others  v.  Cameron.  isTDmaios 

Process — Res  Noviter — Minute  of  Reference, — Held  that  where      Cameron, 
a  party  discovered  a  point  of  law  after  an  award  in  a     June,  isas. 
reference  had  been  issued,  it  could  not  be  looked  upon 
as  res  nomter. 

In  the  Sheriff*  Court  at  Glasgow,  James  Farrell,  Mitchell 

Street,  Glasgow,  and  others,  brought  an  action  to  recover 

two  sums  of  £14  and  £23,  arrears  of  feu-duties  said  to  be 

due  at  Whitsunday,  1874,  by  Charles  Cameron,  contractor 

and  builder,  residing  at  168  Great  George  Street,  Hillhead, 

Glasgow.     The  defence  was  that  the  defender  took  the  feu 

upon  the  distinct  understanding  that  all  the  previous  feu- 
s3 
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duties  due  to  the  over-superior  had  been  paid,  but  that 
that  had  not  been  done.  He  also  pleaded  that  the  action 
was  incompetent,  in  respect  of  a  clause  of  reference  to 
Professor  Roberton  in  the  event  of  any  question  or 
difference  arising  between  the  parties.  The  Sheriff 
sustained  this  plea,  and  sLsted  the  process,  and 
Professor  Roberton  subsequently  issued  an  award 
against  Mr.  Cameron.  The  Sheriff  then  recalled  the 
sist,  and  allowed  the  defender  to  lodge  condescendence  of 
res  Tiomter.  The  res  niyviter  amounted  to  this,  that  the 
pursuers  were  bound  to  get  their  feu-duty  allocated  from 
the  over-superior ;  that  that  had  not  been  done ;  and  that 
this  point  had  only  been  discovered  after  the  raising  of  the 
action.  The  Sheriff  repelled  the  defences,  and  found  that 
the  defender  had  not  relevantly  set  forth  any  res  vofnter. 
The  Court  sustained  this  judgment. 


Scott  v,  Macdonald  and  Othera. 

«D  DmsioH.  Process — Requisites   of   res  judicata — Media   couchideudi.— 

scottrTMac.  Where  one  action  was  pleaded  in  bar  of  another,  held 

don^kc  that,  to  make  the  plea  effectual,  the  pursuer,  the  media 

M»7  w,  1886.  condudendi,  and  the  defender  must  l>e  the  same  in  lx)th 

actions. 

James  Gibson  Scott,  a  post-office  pensioner  residing  in 
Portobello,  raised  an  action  in  the  Court  of  Session  against 
a  registered  joint-stock  bank  (the  Money  Order  Bank, 
Limited,  Edinburgh),  of  which  he  was  a  shareholder,  for  a 
sum  of  money  in  name  of  damages  for  loss  alleged  to  have 
been  sustained  by  him  through  breach  on  the  part  of  the 
company  of  an  agreement  with  him  to  work  an  invention, 
of  which  he  was  the  author,  for  the  transmission  of  money 
by  cheques.  The  company  were  assoilzied,  on  the  gi'ound 
that  the  failure  of  the  enterprise  was  due  as  much  to  the 
publication  of  imprudent  letters  by  the  pursuer  as  to  any 
other  cause.  The  pursuer  of  that  action  afterwards  raised 
an  action  in  the  Sheriff  Court  against  the  directors  of  the 
company  as  individuals,  in  which  he  concluded  for  payment 
of  £5  as  the  amount  he  had  paid  on  his  shares,  and  asked 
for  £2500  in  name  of  damages  for  loss  sustained  by  him 
by  reason  of  the  mismanagement  of  the  company's  business 
and  breach  of  the  articles  of  association  on  the  part  of  the 
directors.  The  Sheriff-Substitute  (Rutherfurd)  and  the 
Sheriff-Principal  (Davidson)  sustained  the  plea  of  res  judi- 
cata urged  for  the  defenders.  The  Court  unanimously 
reversed  the  Sheriffs'  judgment,  holding  (per  Lord  Ruther- 
furd Clark)  that  the  recjuisites  of  re^  judicata  (miprn)  were 
not  present. 
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Smith  v.  Assessor  for  Argyll.  ^."?^tS.** 

TI09  COUBT. 

Vahiatton  Roll — Repeated  Appeals — Valuation  of  Sheep  /Virm  smith  TTLaMMot 
— Procedure — Notes  of  Ei*idence. — Held  that  a  ratepayer      **  — 
may  appeal  against  the  same  entry  in  the  roll  every  year.    ''"°*  "•  ****' 
Also  held  that  the  judges  will  examine  the   evidence 
recorded  bv  the  Valuation  Committee,  and  if  the  weight 
of  it  is  against  their  findings,  they  may  overturn  them. 

At  Inveraray,  on  11th  September,  1884,  Thomas  Valentine 

Smith,  Esq.  of  Ardtornish,  appealed  against  the  valuation 

of  his  estate  at  £1874  8s.,  and  claimed  to  have  it  reduced  to 

£1401  10s.  on  the  groimd  that  the  value  of  sheep-stock  had 

decreased  to  such  an  extent  as  to  justify  the  latter  figure. 
The  assessor  stated  that  the  entry  in  the  roll  was  a  repeti- 
tion of  last  year's  entry,  which  had  been  fixed  after  an 
exhaustive  inquiry,  and  that  there  was  no  change  of  circum- 
stances. Mr.  Smith  desired  to  lead  fresh  evidence  to  show 
that  there  was  a  further  tendency  downwards.  The  com- 
mittee declined  to  "  enter  into  the  mere  statement  of  the 
"  same  thing  over  again,"  and  refused  the  appeal.  An  appeal 
was  taken  to  the  judges,  who,  on  20th  March,  1881,  remitted 
to  the  committee  to  receive  evidence  of  the  alleged  deprecia- 
tion. Evidence  was  accordingly  led,  and  the  committee 
found  that  the  estate  ought  to  be  entered  at  £1582  instead 
of  £1874.  Mr.  Smith  desired  a  further  reduction,  and  took 
a  case  to  the  judges  on  the  evidence;  but  the  iudges  found 
that  the  findings  of  the  committee  were  not  against  the 
weight  of  the  evidence,  and  they  therefore  sustained  them. 


Petition — Callum  (Lake's  Trustee).  isTDmswH. 

Seq^iegfratton  —  Sale  by  Trustee  —  Payments  to  Absconding     *^* '""* 

Trustee,—  X  trustee  in  sequestration,  G.  S.  Ferrier,  J«n«i8.i88&. 
Edinburgh,  by  direction  of  the  creditors,  as  provided  by 
sec.  114  of  the  Bankruptcy  Act  of  1856,  sold  heritable 
property  belonging  to  the  estate,  but  induced  the 
piu'chaser  before  the  title  was  delivered  to  make  certain 
payments  to  account  of  the  })rice.  The  trustee  then 
absconded.  Held  that  the  purchaser  was  entitled  to 
credit  for  the  payments  to  account. 


Petitions. — Boyle;  M*Kellar.  sdditibiok. 

Bankruptcy —  Seov^Kfration  —  Discharge,  —  Held    that   the         * — 
circumstiinces  wairant^d  the  granting  of  a  discharge  to  * 

the  bankrupt. 

Francis  Boyle,  paiiiner  of  the  bankrupt  firm  of  Boyle  & 

Tonner,  contractors,  Johnstone,  whose  estate  had  failed  to 

yield  a  dividend  of  5s.  per  pound,  presented  a  petition  for 

discharge  two  years  after  decree  awarding  sequestration. 
The  trustee  in  the  sequestration  and  the  accountant  in 
bankruptcy  reported  in  favour  of  the  discharge,  but  thq 
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j0  DmsioH.    Sheriff-Substitute  (Cowan)  pronounced  this  interiocutor: — 
Boyle;  M'Keiur.  "  Ref uscs  the  prayer  of  the  petition  because  the  petitioner 

Jane »,  1886;  "  has  uot  paid  the  sum  of  5s.  per  pound  sterling  to  his 
"  creditors,  and  because  it  is  not  proved  that  his  failure  to 
"  do  so  has  arisen  from  causes  for  which  the  petitioner 
"  cannot  justly  be  held  responsible,  and  decerns."  The  Court 
thought  the  reports  of  the  trustee  and  accountant  were 
suflBcient  to  warrant  the  granting  of  a  discharge,  and 
accordingly  recalled  the  Sheriff's  interlocutor. 

The  same  procedure  had  taken  place,  and  the  same  result 
followed,  in  the  petition  of  JohnM*Kellar,  boot  manufacturer, 
Paisley,  on  May  30th. 


Sd  DiTisiosr. 

Charters  v.  Allan. 

June  23. 1886. 


Charters  v,  Allan. 

Hoad — MainUnance  vnthin  Burgh — General  Police  Act,  sec, 
238.  —  Where  a  waU  is  built  as  a  retaining  wall  to 
support  a  road,  the  conterminous  proprietor,  of  whose 
property  it  is  the  boundary,  is  not  liable  to  maintain  the 
wall. 

A  petition  was  presented  by  Robert  J.  Charters,  surveyor 

to  the  burgh  of  Jedburgh,  under  sec.  238  of  the  General 

Police  Act  of  1862,  asking  that  Robert  Allan,  Crown  Lane 

there,  should  be  ordained  to  take  down,  rebuild,  repair,  or 

otherwise  secure  to  the  satisfaction  of  the  pursuer  the 
boundary  wall  on  the  north  side  of  the  property  at  Abbey 
Bridge  End,  Jedburgh,  of  which  he  is  owner,  which  wall  Is 
in  a  ruinous  state  and  dangerous  to  passengers.  The  defence 
was  that  the  wall  in  question  was  not  on  the  defenders 
property,  but  was  a  retaining  wall  to  the  road,  and  formed 
part  of  the  road.  After  a  remit  and  other  procedure,  the 
Sheriff-Substitute  (Russell)  sustained  this  defence,  and 
held  that  the  section  of  the  statute  had  no  application.  He 
was  of  opinion  that  the  danger  would  continue  although  the 
wall  were  taken  down,  if  it  were  not  rebuilt.  The  Sherifl- 
Principal  (Pattison)  altered  this  judgment,  and  ordained 
the  defender  to  do  the  work  in  terms  of  the  petition.  The 
Court  reverted  to  the  judgment  of  the  Sheriff-Substitute. 


ID  BiTisiosf.   Donald  Morrison  i\  Thomas  Statter  and  John  Caldeb. 

sutteTMd  '^^^^ — Agent  and  Princijyal — Authority  to  Contract. — Circum- 

c*Mer-  stance  in  which  held  that  a  manager  had  no  authority  to 

June  »,  1886.  enter  into  contracts  for  his  master. 

The  appellant,  who  resides  at  Howden's  Cottages,  Nairn, 

brought  an  action  in  the  Sheriff  Court  at  Inverness  against 

Thomas  Statter,  Knockie,  and  John  Calder,  sheep  manager 

to  Mr.  Statter,  for  payment  of  £87  6s.  2d.  as  damages  for 
breach  of  a  contract  completed  by  letter  dated  19tn  Jidy 
last.  The  letter  was  written  by  Calder,  to  the  effect  that  he 
had  bought  from  the  pui-suer  *'  111  blackfaced  wedders,  two 
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"  and  three  yeax  old  blackfaced,  at  48s.  each,  to  be  delivered 
"  any  day  of  the  first  week  at  Kinsteary  Park,  cash  paid  on 
"  delivery."  That  was  on  or  before  26th  July.  Calder,  on 
the  29th,  refused  to  take  delivery  of  the  sheep  and  to  pay 
the  price.  The  pursuer  delayed  to  re-sell  the  sheep  till 
August  18th,  when  he  only  realised  £193  3s.,  and  he  accord- 
ingly sued  for  the  difference  between  that  and  the  £266  8s. 
which  he  should  have  been  paid  if  Calder  had  taken  delivery. 
The  pui-suer  maintained  that  Statter  was  responsible  for  the 
actings  of  his  manager.  The  Sheriff-Substitute  held  that 
there  was  nothing  in  the  letter  to  show  that  Statter  was  a 
party  to  the  contract,  and  that  a  contract  made  by  an  agent 
could  only  bind  the  principal  by  force  of  previous  authority 
or  subsequent  ratification.  He  assoilzied  Statter,  but  found 
Calder  liable  in  the  sum  of  £37.  Morrison  appealed  to  this 
Court,  which,  however,  affirmed  the  deliverance  of  the 
Sheriff. 


Sd  Ditisioh. 

Morrison  v. 

Sutter  and 

Calder. 

June  23, 1885. 


Caasela  v. 

Somenrllle  and 

Scott 

June  24, 1886. 


John  Cassels  t\  Samuel  J.  Somerville  and  George     isTDmsios. 

Scott. 

Pauper — Besidential  Settlement. — A  man  of  weak  mind,  but 
not  a  lunatic  or  idiot,  held  to  have  acquired  a  residential 
settlement  in  a  parish  where  he  had  been  boarded  at  the 
expense  of  his  brothers  and  sister. 

In  this  case  (see  p.  69,  Sh.C.  Reports)  their  Lordships 

dismissed  the  appeal  of  Scott  and  affirmed  the  Sheriffs 

judgment,  with  additional  expenses.     The  Lord  President 

said  there  was  no  doubt  that  a  person  who  was  confined  in 

an  asylum  as  a  lunatic  could  not  acquire  a  residential  settle- 
ment in  the  parish  in  which  the  asylum  w^as  situated ;  and 
it  was  also  settled  that  if  a  man  was  sent  into  a  parish  to 
be  boarded  under  a  keeper,  in  respect  of  his  being  in  a  con- 
dition of  lunacy,  that  was  equivalent  to  his  being  confined 
in  an  asylum.  But  in  this  case  Dalziel  was  certainly  not 
sent  to  the  parish  of  Lesmahagow  as  being  insane,  but 
because  he  w^as  mentally  weak,  and  incapable  of  earning  his 
livelihood  like  other  persons  in  his  condition.  He  w^as  in 
no  sense  of  the  word  a  lunatic.  A  lunatic,  according  to  the 
Lunacy  Act,  was  defined  to  mean  any  person  certified  by 
two  medical  persons  to  be  a  hmatic  or  person  of  unsoimd 
mind.  Now,  this  man  had  not  been  certified  to  be  so  by 
medical  persons,  and  therefore  could  not  be  said  to  be  sent 
to  Lesmahagow  as  a  lunatic  to  be  boarded  there. 


Hassan  v.  Patersons. 


IflT  Dirisioir. 

Hassan  v. 
Patersons. 


Daniagen —  WrongiyuB  Apprehttision — Slander, — Circumstances 

iu  which  held  that  there  was  no  malice  in  making  a  false    jnnelori886. 
charge,  and  that  therefore  no  damages  were  due. 

In  the  Sherifi*  Court  at  Glasgow,  J.  T.  Hassan,  head- 
master of  St.  Francis  Roman  Catholic  School,  Cumberland 
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IPX  DiTiBiojr. 

Hassan  r. 
Pat«rsons. 

June  20, 1885. 


So  DiTIBlOJt. 

Buiith  r.  Grant. 
July  8, 1885. 


Street,  Glasgow,  sued  Mrs.  Rachel  Johnston  or  Paterson, 
and  her  husband,  Walter  Paterson,  8  Claremont  Terrace, 
Glasgow,  for  £200  damages  for  alleged  slander.  The  pur- 
suer averred  that,  on  23rd  July,  1884,  he  was  accosted  by 
the  female  defender  near  the  comer  of  Jamaica  Street  and 
Union  Street  with  the  words,  "  You  are  the  individual  who 
"  was  at  8  Claremont  Terrace  yesterday."  The  pursuer 
explained  that  she  must  have  mistaken  him.  She  repeated 
her  statement ;  and,  while  in  Jamaica  Street,  she  charged 
him  with  having  obtained  monev  from  her  under 
fraudulent  pretences  on  the  previous  day  in  Claremont 
Terrace.  He  explained  to  the  two  constables  whom  she 
had  along  with  her  who  he  was,  and  warned  the  defender 
that  she  was  mistaken;  but  she  pei*sisted  in  the  charge, 
and  called  upon  the  constable  to  take  him  into  custody. 
At  the  police  office,  the  defender  reiterated  the  charge  of 
fraud  against  the  pursuer  in  the  most  positive  manner. 
Ultimately,  the  lieutenant  on  duty  ordered  the  pursuer  to 
be  liberated.  The  pursuer,  after  certain  negotiations,  stated 
he  would  only  accept  a  judicial  apology,  with  damages  and 
expenses.  The  Sheriff-Substitute  (Lees)  found,  as  a  matter 
of  law,  that  so  far  as  the  accusation  was  made  to  the  pursuer 
himself,  before  the  police  constables  were  got,  it  was  not 
privileged,  and,  being  false  and  caJumnious,  was  liable  to 
infer  damages ;  and  decerned  against  the  defenders  for 
payment  to  the  pursuer  of  the  sum  of  £15,  and  found  them 
liable  in  expenses.  The  defenders  appealed.  The  Lord 
President,  in  delivering  the  leading  judgment,  said  the 
Sheriff-Substitute  had  committed  an  eiTor  in  not  dealing 
with  the  whole  of  the  accasations  -mentioned  on  the 
record  a^s  one  chai-ge ;  and  it  was  his  opinion  that,  as  no 
trace  of  malice  had  been  shown  against  Mrs.  Paterson,  she 
must  be  assoilzied.  The  Sheriff- Substitute's  interlocutor 
was  therefore  recalled. 


R.  C.  Smith  ??.  Grant  &  Son. 

Ltasff — Posting  of  Acceptance. — Held  that  where  a  written 
offer  is  made,  ii  valid  lease  is  concluded  by  posting  iin 
acceptance,  whether  the  acceptance  is  received  by  the 
offerer  or  not. 

R.  C.  Smith,  merchant,  Annandale  Street,  Edinburgh, 
asked  decree  in  the  Sheriff  Court  at  Edinburgh  against 
James  Grant  &  Son,  grocers  and  wine  and  spirit  merchants, 
Fountainbridge  and  Fowler  Terrace,  ordaining  them  to 
implement  an  agreement  or  missive  of  lease  of  a  shop  at 
the  corner  of  Fowler  Terrace  and  Bryson  Road,  Edinburgh, 
belonging  to  the  pursuer,  at  a  yearly  rent  of  £18  for  four 
years  from  the  term  of  Whitsunday,  1884.  In  defence  it 
was  pleaded  that  no  acceptance  of  an  offer  was  receivetl. 
The  Sheriff-Substitute  (Rutherfurd)  found  that  an  offer 
holograph  of  the  defender  James  Grant  had  Ijeen  handed 
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to  the  pursuer,  and  that  the  acceptance  of  it  hatl  been    «» Dmsio!!. 
posted.    In  accordance  with  authorities,  the  Shei-iff  thought  B">ith  f.  Qmnt 
that  the  contract  must  be  held  to  have  been  completed  by    J^^y  s.  ^^^ 
the  posting  of  the  pursuer  s  letter  of  acceptance  on  the  31st 
March  (the  day  the  offer  was  made),  even  on  the  assumption 
that  it  never  reached  the  defenders.     The  Court  dismissed 
the  appeal  taken  by  the  defenders. 


Justiciary 

COCBT. 


Bill — Pyper  r.  Walker. 

Sumnmry  Pntcedure  Act,  sees.  6  and  11 — IrregiUarity. — ^'on- pj^^,  ~^,^iijer. 
victiug  an  accxised  party  twelve  hounj  after  apprehension    juu-'iTiftw 
without  giving  him  an  opportunity  to  cite  witnesses  or 
prepare  defence,  held  to  vitiate  the  conviction. 

The  coniplainer  here,  a  mason,  4  New  Street,  Paisley, 

sought  the  saspension  of  a  warrant  or  sentence,  dated  20th 

January,  1885,  finding  him  guilty  of  the  theft  of  a  bale  of 

cloth  from  a  shop-door  the  previous  night,  and  sentencing 
him  to  14  days*  imprisonment.  He  was  apprehended  on  the 
night  of  the  19th  January,  and  on  the  following  morning 
shortly  before  eight  o'clock  he  was  asked  by  a  constable 
whether  he  wished  any  persons  cited  as  exculpatory  wit- 
nesses. He  mentioned  four.  At  ten  o'clock  he  was  placed 
at  the  bar,  and  pleaded  not  guilty.  The  presiding  magis- 
trate at  the  same  time  signed  the  warrant  for  complainer's 
apprehension  and  the  warrant  to  cite  witnesses,  and  the 
complaint,  which  was  then  for  the  first  time  read  over  to 
him.  He  was  immediately  placed  upon  trial ;  witnesses  were 
examined,  including  three  of  the  four  mentioned  by  coni- 
plainer; and  he  was  convicted  and  sentenced.  The  ground 
of  complaint  was  that  these  proceedings  were  oppressive. 
The  Court  adopted  this  view.  The  Lord  Justice -Clerk 
thought  the  proceedings  were  not  regular,  in  respect  that 
they  were  too  rapid  for  the  ends  of  justice  and  for  the  fair 
protection  of  the  prisoner's  interests.  The  magistrate  was 
Vx)und  to  inform  the  prisoner,  especially  in  circumstances  of 
such  i-apidity  as  this,  that  he  was  entitled  to  forty-eight 
hours  to  prepare  defences,  and  it  seemed  to  be  admitted 
that  no  such  communication  was  made. 


Nicholson  v.  Yoole. 

Damage  at  Sea — Sea  Fuheries  Act,  \^d>Z~ Instance, — Held 
that  prosecutions  under  the  Act  may  be  at  the  instance 
of  the  Procunitor-Fiscal. 

Captain  William  Nicholson,  of  the  steam -trawler  Deer- 
hound,  was  charged  under  the  Sea  Fisheries  Act,  1888, 
at  Cupar,  with  having  contravened  article  19  of  the  Con- 
vention, by  having  on  16th  March,  in  the  Firth  of  Forth, 
near  the  Isle  of  May,  steered  across  the  lines  of  long-line 
fishermen  to  the  damage  of  the  lines.  Objection  was  taken 
to  the  proceedings  in  respect  that  they  were  at  the  instance 
of  the  Procurator-Fiscal,  while  the  Act  provides  that  its 
provisions  .shall  be  enforced  by  the  Sea  Fisheries  officers, 


JU9TICIXBT 
COUBT. 

Nlcholsou  r. 
Yoole. 

July  10, 1886. 
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^^cocHT  **    either  British  or  foreign.    The  Sheriff  repelled  that  objection, 

NichoiTon  V     ^^^  ^^^  complainer  was  found  guilty  of  the  charge  and  fined 

Yooie.        £5^  with  the  alternative  of  30  days'  imprisonment.     The 

July  10. 1R85.    appeal  raised  the  question,  Was  the  Procurator-Fiscal  entitled 

to  prosecute  the  complaint  in  question  ?    The  Court  answered 

this  question  in  the  affirmative.     The  Lord  Justice-Clerk 

said  the  Sea  Fisheries  Act  ffave  authoritv  to  the  Sea  Fisherv 

officers  either  of  this  country  or  of  any  foreign  country  to 

enforce  the  provisions  of  the  Act ;  and  if  any  fishery  officer 

chose  to  employ  the  Procurator-Fiscal  of  the  Court,  he  was 

quite  entitled  to  do  so,  and,  his  Lordship  thought,  to  require 

the  services  of  the  Procurator-Fiscal  of  the  Court  to  enforce 

his  rights  under  the  statute. 

'^^couii*'^  Robert  Bryce  v.  John  Guthrie  Spence. 

Brjrce  v.  Bpenoe.  Small  Debt  Court  A  ct — Afiscarriage  of  Justice — Remit  to  Sheriff. 

juiyloTisss.  — Where  it  is  evident  that  circumstances  have  not  been 

disclosed  which  might  affect  the  liability  of  parties,  the 
case  is  a  proper  one  to  remit  for  inquiry. 

In  the  Edinburgh  Sheriff  Small-Debt  Court,  John  Guthrie 
Spence,  clothier  and  outfitter,  4G  Frederick  Street,  Edin- 
burgh, sued  Robert  Bryce,  spirit  merchant,  Ratho,  for  £5 

16s.  9d.  for  certain  goods  alleged  to  have  been  furnished  to 
Bryce.  Bryce  pleaded  that  the  goods  had  not  been  furnished 
to  him  by  Spence,  but  had  l)een  ordered  and  received  by 
Bryce  from  Edmund  Mann,  sometime  partner  of  the  firm  of 
Mann  &  Son,  39  Frederick  Street,  and  afterwards  carrying 
on  business  as  tailor  and  clothier  at  46  Frederick  Street, 
Edinburgh,  and  that  they  were  so  fumLshed  for  the  purpose  of 
extinguishing  a  claim  of  £14  I7s.  8d.  which  Mann  was  then 
due  to  Bryce.  The  account  sued  for  by  the  respondent  was 
headed,  "  Bot.  of  John  Guthrie  Spence  (under  agreement 
**  with)  Edmund  Mann  (late  of  Mann  &  Son),  clotnier  and 
"  outfitter."  At  the  Sherifi*  Ck)urt,  the  respondent  Spenct* 
produced  an  agreement  between  himself  and  Edmund  Mann 
which  provided  that  there  w^as  to  be  no  partnership  between 
them,but  that  each  w^as  to  render  assistance  to  the  other  in  the 
conduct  of  the  business.  The  Sheriff-Substitute  (Hamilton) 
gave  decree  in  favour  of  Spence.  The  appellant  submitted 
that  there  had  been  a  miscarriage  of  justice,  and  that  the  case 
should  be  remitted  to  the  Sheriff,  as  the  agreement  had  not 
been  disclosed  to  the  public,  and  a  circular  dated  from  46 
Frederick  Street,  and  soliciting  orders,  was  signed  hy 
Edmund  Mann.  Lord  Young  thought  it  necessary  to  have 
an  inquiry  in  the  case.  Mr.  Bryce  said  he  made  no  contract 
with  Spence,  and  never  heard  of  him,  but  did  make  a  con- 
tract with  Mann,  who  had  been  his  debtor  in  the  stun  of 
£14.  Whether  the  contract  was  with  Mann  or  with  Spence 
was  a  question  of  evidence.  The  agreement  was  a  singular 
one,  and  his  Lonlship  should  say  it  was  intended  to  put 
Mann  in  the  position  of  inviting  customers  in  the  notion,  at 
least,  that  they  were  contracting  with  him. 
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Bill. — Deas  v,  Stewart.  ^^&^i^^ 

RefommiOTy — Liability  for  Cost  of  Detention — Procedure. —  1>«»  g.  stewwt. 
Where  the  father  of  children  ordered  to  a  reformatory  is    Joiy  lo,  isas. 
not  a  pauper,  held  that  the  parish  of  the  father's  settle- 
ment has  no  title  to  ask  the  suspension  of  the  magis- 
trate's order  detaining  the  children. 

John  Strachan  Deas,  inspector  of  poor  of  the  parish  of 

Greenock,  here  sought  to  suspend  orders  granted  by  Mr. 

William  Ross,  a  Justice  of  the  Pea<;e  for  the  county  of 

Renfrew,  for  the  detention  in  an  industrial  school  of  Ellen 

Getty,  Elizabeth  Getty,  and  William  John  Getty,  children 

of  Henry  Getty,  obtained  at  the  instance  of  the  respondent, 

who  is  School  Board  oflScer.     On  an  application  by  the 

Inspector  of  Reformatory  and  Indastrial  Schools,  Glasgow, 

the  complainer  had  been  found  liable  in  the  sum  of  £20  os. 
for  the  maintenance  of  the  children  in  the  industrial  school. 
On  the  29th  April,  1884,  Getty,  being  out  of  employment, 
was  on  his  own  application  admitted,  along  with  his  chil- 
dren, into  the  Greenock  Poorhouse,  but  on  the  lapse  of  three 
days  they  were  dismissed,  on  the  ground  that  they  were  not 
proper  objects  of  relief,  the  father  being  an  able-bodied  man. 
The  complainer  urged  various  reasons  for  suspension,  and 
amongst  others  the  irregularity  of  the  procedure,  the  order 
having  been  given  in  Mr.  Ross's  chambers,  but  the  Court 
refused  to  suspend,  on  the  ground  that  Getty  not  being  a 
pauper,  it  must  be  assumed  he  was  able  to  pay  for  nis 
children,  and  therefore  the  Parochial  Board  had  no  title  to 
appear. 

The  Commissioners  of  Supply  of  Argyll  v,  Neil         iw  Dvnnos. 

M'Nab  Campbell.  ^°SJ5jfe°oT  ""^ 

In  the  Sheriff  Court  at  Inverarav,  the  Commissioners  of  ^'N^b^pbeu. 
Supply  for  Argyllshire  raised  an  action  of  interdict  against  "y"*^®^ 
Dr.  Campbell,  Albert  Villa,  Oban,  to  prevent  him  from  en- 
croaching on  a  piece  of  ground  in  Argyle  Street,  Oban.  The 
complainers  are  heritable  proprietors  of  a  piece  of  ground  in 
that  street  upon  which  are  built  a  court-house  and  police- 
station  and  cells,  bounded  by  a  lane  on  the  north  or  west  side, 
by  whichaccess  is  gained  to  the  police  cells,and  the  respondent 

proposed  to  build  over  the  lane.  The  lane  was  originally 
the  means  of  access  to  various  old  houses  at  the  back, 
where  the  respondent  is  now  building.  These  old  houses 
were  built  upon  leases  which  had  fallen  in,  and  the  whole 
ground  was  now  f eued  to  the  respondent,  in  whose  title  there 
Ls  reserved  to  the  feuars  their  right  of  access  by  the  lane. 
The  respondent  maintained  that  the  lane  is  his  exclusive 
property,  in  respect  (1)  that  complainers*  title,  being  a 
p3 
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i8T  DiTwios.   bounding  one,  gives  them  no  right  of  property ;  and  (2)  that 

^"Tu^rT'^'they  have  no  nght  of  servitude  or  any  other  right  in  the 

M'N^iampbeiL  1*"^®-    The  Sherfff-Substitute  (Campion)  granted  interdict 

juiywTisss.    as  craved,  holding  that  the  lane  was  one  of  those  referred  to 

in  the  respondent's  title.     The  Court  unanimously  afltened 

this  judgment. 


2d  Ditibios. 

Maodonmld  and 
Wife  V.  Findlay. 

July  14, 188& 


Macdonald  and  Wife  v.  Findlay. 

Master  and  Servant — Monthly  Engagement — JtutiJiabU  Dit- 
missal. — Circumstances  in  which  held  that  dismissal  was 
justifiable. 

In  the  Sheriff  Court  dt  Glasgow,  Thomas  M'Donald 
and  his  wife,  residing  at  Easter  Street,  ToUcross,  Glasgow, 
sued  T.  D.  Findlay,  merchant,  residing  at  Easterhill,  for 
£84  6s.  8d.,  and  £8,  for  lovss  sustained  by  wrongous  dis- 
missal. The  pursuer  stated  that  the  defender  engaged  him 
as  coachman,  and  his  wife  to  attend  to  a  cow  and  poultry, 
for  a  year  from  May,  1884,  and  dismissed  them  wrongously 
on  the  4th  August,  1884.  The  defender  stated  that  the 
engagement  was  terminable  on  either  side  by  a  month's 

notice.  On  4th  July,  1884,  on  account  of  the  female 
pursuer's  refusal  to  discharge  certain  duties,  he  dismissed 
both,  giving  them  a  month's  notice.  The  Sheriff-Substitute 
(Spens)  assoilzied  the  defender,  finding  that  the  pursuers' 
engagement  was  terminable  at  a  month's  notice,  and 
remarking  that  where  the  wages  of  a  domestic  servant  were 
regularly  paid  monthly,  the  engagement  must  be  held  to  he 
a  monthly  one,  unless  either  party  was  able  to  prove  such 
facts  as  redargued  this  presumption.  The  Sheriff-Principal 
(Clark)  adhered.  The  pursuers  appealed,  but  their  Lord- 
ships affirmed  the  judgment  of  the  Sheriffs  on  the  ground 
that  the  dismissal  was  justifiable. 


2d  DiTisiosr. 

Macktnnon  v. 

O.  k  8.-W. 

Railway 

Companj. 

Jaly  16.  188& 


MACKINNON  (Allan  Gilmour's  Trustee)  v.  Glasgow 

AND   SoUTH-WeSTERN   RAILWAY   COMPANY. 

The  Court  held  that  this  case  (see  p.  142,  Sh.C.  Reports) 
turned  upon  the  terms  of  the  agreement,  and,  following  the 
opinion  of  Lord  Young,  thought  the  terms  of  it  clearly 
meant  that,  in  the  event  of  the  railway  company  carrying 
for  any  other  trader  at  rates  lower  than  those  stipulated 
in  the  agreement,  they  were  to  "  give  to  the  second  party 
"  (the  coalmasters,  of  whom  pursuer  is  one)  a  corresponding 
"  reduction  in  the  rates  payable  by  them  for  their  traffic  of 
"  a  similar  description  "  to  such  station  or  place. 
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Clyde  i\  The  Glasgow  City  and  District  Railway.        «»  di^wioh. 


Clvde  V. 

Glasgow  City 

and  Dtetrict 

Railway. 


Damages — Obstruction  by  Raihoay  Company  beyond  Statutory 
Period — Jurisdiction, — Held  that  damages  are  exigible 
where  a  companT  obstructs  a  street  to  the  injury  of  a    juiy  wTisas. 
neighbouring  tenant  beyond  the  period  allowed  by  the 
statute. 

Clyde,  a  licensed  broker  at  39  Nicholas  Street,  Glasgow, 

sued  the  defenders  for  £50  damages  for  the  loss  sustained 

by    him    in    consequence    of    them     having    closed    the 

street  for  traffic  beside  his  premises  for  a  period  from  Ist 

December,  1883,  to  17th  March,  1884,  being  three  months 

and  seventeen  days  beyond  the  period   of  three  months 

allowed  by  the  Company's  special  Act,  which  expired  on 
1st  December.  The  defenders  stated  that  their  operations 
were  specially  authorised  by  their  Act,  and  pleaded  that  as 
proceedings  founded  on  section  39  of  the  Uompany's  Act 
could  only  be  taken  summarily  under  the  Summary 
Jurisdiction  Act,  the  action  was  inept  and  fell 
to  be  dismissed.  The  Sheriff-Substitute  (Lees)  sustained 
these  defences  and  dismissed  the  action,  holding  that  if  the 
action  were  for  statutory  penalties,  then  it  must  be  brought 
under  the  Summarv  Jurisdiction  Act ;  and  that  if  it  were 
for  damages  at  common  law,  he  could  not  give  damages 
against  the  defenders  for  doing  what  Parliament  had  allowed 
them  to  do.  The  Sheriif-Principal  (Clark)  adhered.  The 
Court  sustained  the  pursuer's  appeal,  repelling  the  defences 
on  the  ground  that  the  defenders  exceeded  the  statutory 
period  during  which  obstructions  were  allowed,  and  if 
adjacent  proprietors  or  tenants  suflFered  injury  in  conse- 
quence of  that  illegal  and  unauthorised  prolongation  of 
obstructive  proceedings,  such  persons  had  a  clear  claim  for 
reparation.  They  therefore  remitted  to  the  Sheriff  to  proceed. 


AuLD  V.  The  Glasgow  Working  Men's  Provident 
Investment  Building  Society. 


SD  DITI8I05. 


Auld  V.  Glasgow 

Working  Men's 

Proridenc  Inrest* 

Building  Society —  Withdrawal  of  Members — Depreciation  of  ""g^odet^^"' 
Shares — Administration. — Held  that  it  was  within  the    j^j  '^imk 
power  of  directors,  in  view  of  depreciation  of  assets  and 
withdrawal  of  members,  to  reduce  the  amoimt  at  the 
credit  of  members,   with  the  view  of  distributing  the 
loss  equitably. 

James  Auld,  engineer,  85  Shields  Road,  Glasgow,  on 
8th  May,  1882,  gave  notice  of  his  intention  to  withdraw  the 
whole  sum  at  his  credit  in  the  books  of  the  Society.  By  a 
rule  of  the  Society,  withdrawal  took  effect  28  days  after 
notice.  In  this  action  he  sued  defenders  for  pajinent  of 
£97  2s.  8d,  which  he  averred  was  the  sum  at  his  credit  at 
the  date  of  withdrawal.     The  defenders  averred  that  the 
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2d  DITI8I05.    g^jjj  ^Q^  Qjjy  £gQ  i^  2d.,  which  they  tendered,  explaining 
"^workin^iKnT  tl^^'tj  ^"^  the  Fules  of  the  Society  contained  no  provision  to 
^MtBiiidS?^^^^^^^  ^^^  case  of  depreciation  of  assets,  a  resolution  adopted 
Society.       by  ^jjg  Society  on  29th  March,  1882,  to  reduce  the  amounts 
Jniyw,i886.    q^  ^}^g  Credit  of  members  by  7s.  6d.  per  £1  was,  in  the  cir- 
cumstances, a  necessary  and   proper  resolution,  with  the 
view    of    distributing    the    loss    equitably    amongst    the 
members,    in    conformity    with    the    general     principles 
of  the  law  of  partnership.     The  Sheriff-Substitute  (Lees) 
repelled  the  defences,  holding  that  the  resolution  of  29th 
March,  1882,  was   not   htcMle  to   deprive   the   pursuer  of 
his  rights  as  a  shareholder  of  the  Society  under  the  rules 
then  in  force,  and  that  he  had  not  barred  himself  rei  inter- 
vent  ii  from  claiming  the  full  sum  due  to  him  at  that  date. 

The  Court  (Lord  Justice-Clerk  dissenting)  sustained  the 
appeal  brought  by  the  defenders.  Lord  Young  said  he  was 
of  opinion,  differing  from  the  Sheriff,  that  the  resolution  was 
valid  and  well  acted  upon.  The  accounts  of  the  Society 
were,  by  inile,  to  be  balanced  for  the  year  as  at  18th 
February,  and  the  balance-sheet  sulbmitted  to  a  general 
meeting  in  March  or  April.  He  thought  it  was  not 
doubtful  that  the  officials  and  directors  of  the  Society  in 
the  first  instance,  and  the  general  meeting  of  the  Society  in 
March,  were  entitled  and  in  duty  boimd  to  write  off  so 
much  of  the  capital  and  assets  of  the  Society  as  was  well 
ascertained  to  have  been  lost,  and  this  necessarily  involved 
a  corresponding  deduction  from  the  sums  at  the  credit  of 
unadvanced  members  of  the  Society.  The  losses  imme- 
diately in  question  were  not  ascertained  as  certain,  but 
only  as  probable  to  such  a  high  degree  that  in  ordinary 
prudence  they  ought  to  have  been  provided  for  by  a  reserve 
account,  judged  to  be  sufficient  to  meet  them,  that  sum 
being  provided  by  a  corresponding  debit  made  to  the  capital 
account.  This  was  what  was  done  in  March,  1882;  and,  as 
the  evidence  showed  that  it  was  prudent,  hLs  Lordship  was 
of  opinion  that  it  was  validly  done  and  ought  to  be  sus- 
tained. It  was  then,  and  perhaps  still  was,  possible  that 
the  sums  thus  debited  to  the  capital  might  nereafter  be 
restored,  with  the  effect  of  again  mcreasing  the  sum  at  the 
credit  of  unadvanced  members.  Lord  Rutherfurd  Clark 
concurred.  The  Lord  Justice-Clerk  said  the  Society  had 
not  gone  into  liquidation,  and  the  rules  conferred  no  power 
either  on  the  directors  or  on  the  shareholders  to  make  such 
use  of  the  funds.  Whether  it  was  a  prudent  or  imprudent 
act  he  did  not  say.  Whether  the  capital  account  had  been 
rectified  according  to  the  valuator's  report  or  not,  was  not  a 
matter  which  concerned  the  question  with  which  they  had 
to  deal.  It  appeared  clear  enough  that  the  resolution  was 
to  arrest  withdrawals  on  the  part  of  advancing  members, 
and  this  he  held  was  not  within  the  power  of  the  society  to 
do,  with  the  effect,  at  all  events,  of  reducing  the  sums  at 
the  credit  of  members. 
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Flynns  V.  Harvey.  vunn,TB^^. 

Process — Sisting  Mandfitary. — Circumstances   in  which  held    0cti6,i886. 
that  it  was  not  necessary  to  sist  mandatary. 

Francis  Joseph  Flynn,  Mrs.  Millie  Edwards  or  Flynn,  and 

Edward  Francis  Flynn,  proprietors  of  the  entertainment 

known  as  "The  Midgets,"  or  "Royal  AinericaJi   Midgets," 

sought  to  interdict  E.  H.  Harvey,  who  had  a  fixed  and 

permanent  residence   in   London — the  lease  of  which  was 

produced — from   representing  to   the   public   that  certain 

children  exhibited  by  him  were  "The  Midgets,"  and  from 
using  the  term  "Midgets"  as  descriptive  of  any  children  exhi- 
bited by  him.  The  pursuers,  who  move  about  the  world, 
were  appointed  by  interlocutor  of  12th  September,  1884,  to 
sist  a  mandatary.  The  defender,  on  27th  March,  1885,  was 
also  appointed  to  sist  a  mandatary,  but  failed  to  do  so,  and 
in  respect  of  this  failure  the  Sheriff-Substitute  (Hamilton), 
on  8th  May,  granted  interdict  in  terms  of  the  prayer.  The 
Sheriff  adhered  to  this  interdict;  but  the  Court  to-day  re- 
called the  interlocutor  appealed  against,  thinking  that  it 
was  a  harsh  proceeding  to  insist  upon  the  sisting  of  a  man- 
datary under  the  penalty  of  interdict  when  the  cause  had 
not  been  fully  exhausted.  Lord  Young  was  of  opinion  that 
the  defender  ought  not. to  have  been  ordered  to  sist  a 
mandatary. 

Wm.  Don  Gillies  v,  John  M'Lean.  «» nmiios. 

Principal  and  Agent — Gambling  Transaction — Obligation  of  "L-»  °* 
Broker, — In  an  action  for  diflferences  by  a  broker  against  ^^^  **'  ^^^ 
his  constituent,  fveld  that  his  claim  will  not  be  enforced 
unless  he  shows  that  the  sales  by  which  the  differences 
were  struck  w*ere  bond  fide  transactions,  in  which  the 
broker  undertook  obligations  to  the  seller  of  which  his 
constituent  was  bound  to  relieve  him. 

The  pursuer  was  an  iron  merchant,  and  member  of  an 

association  of  brokers  dealing  in  pig-iron  in  Glasgow;  the 

defender  was  a  grocer,  also  in  Glasgow.   The  pursuer  alleged 

that  in  November  and  December,  1882,  and  April,  1883,  he 

was  instructed  by  the  defender  to  buy  certain  quantities  of 

pig-iron;  that  he  made  purchases  in  accordance  with  those 

instructions  at  the  market  price  of  the  day,  duly  communi- 
cating what  he  had  done  to  the  defender;  and  that  the 
defender  not  being  prepared  to  advance  the  price,  the  sellers 
instructed  the  pursuer  to  carry  the  transaction  over  to  the 
next  settling-day,  month  by  month,  defender  paying  certain 
sums  in  name  of  interest,  storage  rent,  and  broker's  fees, 
till,  in  October,  1883,  the  defender  refused  to  continue  to 
make  any  payment  of  difference,  or  to  recognise  the  trans- 
action at  all.  The  pursuer  further  alleged  that  in  April, 
1884,  the  warrants  were  sold  out  against  the  defender  at 
great  loss,  and  in  this  action  he  sued  his  constituent  for 
g3 
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£408  odds,  being  the  amount  of  loss  on  re-sale  and  unpaid 
charges,  &e.  The  defence  was  that  the  transaction  was  a 
Oct  16. 1886.  mere  speculation  for  differences,  under  which  the  pursuer 
could  not  recover;  and,  secondly,  that  there  were  in  reality 
no  sellers  for  whom  the  pursuer  acted,  although  admitting 
that  he  himself  (the  defender)  had  paid  no  less  a  sum  than 
£775  in  name  of  charges  for  carrying  over  the  alleged  pur- 
chases down  to  the  period  named.  The  Sheriff-Substitute 
(Lees)  repelled  the  defences.  The  Sheriff-Principal  (Clark) 
adhered.  To-day  the  Court  (Lord  Justice-Clerk,  Lord 
Craighill,  and  Lord  Lee)  unanimously  reversed  the  Sheriffs' 
judgment. 

The  Lord  Justice-Clerk,  who  gave  the  opimon  of  the  Court, 
said  he  had  no  doubt  as  to  tlie  first  ground  of  defence.  He  agreed 
with  the  Sheriff-Substitute  that,  although  the  pursuer  might  have 
surmised  that  a  Clasgow  grocer  could  not  have  occasion  for  2500 
tons  of  pig-iron,  yet  he  had  no  concern  with  the  object  of  his  con- 
stituent. In  his  own  contract  of  brokerage  there  was  no  element 
of  gambling.  Nor  was  it  doubtful  that  under  the  implied  terms  of 
his  employment  the  pursuer  was  personally  liable  to  the  opposite 
party  in  implement  of  any  contract  of  purchase  and  sale  which  he 
might  make.  And  if  the  defender  failed  to  take  up  the  warrants 
for  the  iron,  and  to  pay  the  price  in  terms  of  the  alleged  contract, 
the  pursuer  for  his  own  protection  was  entitled,  in  terms  of  the 
rules  of  his  association,  to  sell  out  against  the  defender  as  he  did, 
and  without  further  notice  than  would  already  have  been  given. 
All  that,  however,  proceeded  upon  the  assumption  of  loss  sustained 
by  the  seller,  whoever  he  was,  through  the  defender's  default,  for 
which  the  broker  was  responsible.  The  cardinal  question,  there- 
fore, was  whether  the  pursuer  really  made  the  purchases  libelled 
at  the  time  and  in  the  way  described  in  the  record,  and  thereby 
became  individually  liable  to  the  sellers  for  the  sales  in  question, 
and  for  which  the  defender  was  bound  to  relieve  him.  Apart  from 
the  pursuer's  evidence,  his  Lordship  found  no  eWdence  whatever 
that  the  purchases  were  made  as  alleged.  On  the  contrary,  there 
was  no  trace  of  any  intervention  by  a  thinl  party  as  seller,  or  broker 
for  a  seller,  in  the  transaction.  No  third  party  had  ever  been 
named ;  there  were  no  bought  or  sold  notes  produced  binding  any 
party,  whether  principal  or  broker ;  no  entries  from  siipposed  sellers 
books,  and  no  parole  corroboration  of  pursuer's  allegation.  The 
matter  became  darker  when  they  referred  to  the  pursuer's  books. 
Those  books  represented  him  as  acting,  not  as  a  broker,  but  as  the 
principal  in  the  contract  of  sale.  There  was,  therefore,  in  his 
opinion,  no  sale  and  no  obligation  incurred  by  the  piu^uer  for 
which  the  defender  was  bound  to  relieve  him. 


Travenj  Co. 
Oct  16, 1886. 


2DDIT18I05.  Stuart  &  Co.  v.  The  Val  de  Travers  Co. 

tSv^iSc*''  Tra(k  Mark — ^^Granolithic.'' — Held  that  a  descriptive  word 

cannot  be  adopted  as  a  trade  mark,  to  be  protected  by 
registration. 

The  appellants,  Stuart  &  Co.,  cement  and  artificial  stone 
pavement  manufacturers,  Edinburgh,  sued  a  company  of 
cement  manufacturers  in  Glasgow,  in  the  Sheriff  Court 
there,   to   have   them    interdicted    from   using    the  word 
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"granolithic,"  or  any  colourable  imitation  thereof,  in 
connection  with  the  manufacture  and  sale  of  artificial  stone 
pavement,  or  otherwise  infringing  the  pursuers'  registered 
trade  mark,  consisting  (1)  of  the  word  "Stuart,"  m  com- 
bination with  the  fancy  word  "granolithic"  on  a  shield; 
and  (2)  of  the  fancy  word  "  granolithic  "  alone ;  and  to  pay 
£500  damages  for  infringing  the  trade  mark.  The  defenders 
stated  that  for  years  prior  to  1880  "granolithic"  was  used 
by  manufacturers  as  descriptive  of  the  nature  of  an  artificial 
stone,  and  was  not  a  valid  trade  mark ;  and  they  pleaded 
that  the  pursuers  had  no  exclusive  right  to  the  use  of  the 
name,  which  was  only  a  colourable  imitation  of  a  former 
word  "granoline,"  and  was,  therefore,  not  entitled  to  be 
protected  as  a  trade  mark.  The  Sheriff-Substitute  (Erskine 
Murray),  holding  that  the  pursuers  had  failed  to  establish 
grounds  for  granting  interdict,  assoilzied  the  defenders,  and 
found  the  pursuers  liable  in  expenses.  (See  1  Sh.C.  Reports, 
207.)  Their  Lordships  to-day  dismissed  the  appeal,  with 
expenses. 

The  Lord  Justice-Clerk  remarked  that  it  was  quite  clear  that 
the  word  was  now  used  as  a  descriptive  word  as  well  as  a  trade 
mark  of  Mr.  Stuart,  and  it  appeared  also  that  it  had  been 
extensivelv  used  for  several  vears  before  1 884,  not  as  a  trade  mark 
of  Mr.  Stuart,  hut  as  descriptive  of  an  article  that  was  perfectly 
well  known  to  the  trade.  What  he  based  his  judgment  upon  was 
simply  this  :  If  a  man  took  for  registration,  under  the  Act  of  1883, 
a  name  which  was  descriptive  of  a  certain  manufacture,  he  must 
look  very  closely  into  the  alleged  infringement,  and  if  the  alleged 
infringement  was  only  the  use  of  the  name  as  descriptive  of  an 
article,  his  Lordship  did  not  think  that  was  an  infringement  for 
which  the  remedy  sought  could  be  given. 

The  other  judges  concurred, — Lord  Young  remarking  that  the 
name  was  not  a  good  trade  mark,  and  that  even  if  it  were  the 
defenders  had  in  no  way  infringed  it. 


Caird  V,  SiME. 


Copyright — Interdict — Professor^ s  Lectures  in  Public  Uniwrsity. 
— Held  that  the  publication  of  notes  taken  by  a  student 
of  his  professor's  lectures  in  a  public  university  do  not 
constitute  an  infringement  of  any  legal  right  of  property 
vested  in  the  professor. 

This  action,  which  had  been  before  the  Court  since  May 
27th,  1884,  was  brought  by  Professor  Caird,  Professor  of 
Moral  Philosophy  in  the  University  of  Glasgow,  who  applied 
to  the  Sheriff  to  interdict  William  S.  Sime,  bookseller, 
Sauchiehall  Street,  Glasgow,  from  publishing  certain  works, 
called  "Aids  to  the  Study  of  Moral  Philosophy,"  on  the 
ground  that  they  were  substantially  reproductions  of 
lectures  delivered  by  him  to  students  of  the  University,  in 
the  exercise  of  his  functions  as  Professor  of  Moral  Philosophy. 
It  was  pleaded  that  Professor  Caird  was  the  sole  author  of, 
and  had  a  right  of  property  in,  his  lectures  on  moral  philo- 
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Stuart  &  Co.  v. 
The  Val  de 
Tmven  Co. 

Oct.  10, 1886. 


2d  DXTisioir. 

Cuird  V.  Sime. 

Oct.  23,  1886. 
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sophy,  and  that,  as  the  publications  complained  of  incorpo- 
rated large  parts  of  the  substance  of  his  lectures  without 
Oct  23, 1886.  acknowledgment,  and  were  published  without  his  authority, 
he  was  entitled  to  interdict.  The  defender  pleaded  that 
the  pursuer  having  delivered  and  been  in  the  practice  of 
delivering  his  lectures  in  the  University,  had  no  copyright 
in  them  ;  that  copyright  in  lectures  or  the  right  of  printing 
and  publishing  lectures  being  regulated  by  Act  5  and  ti, 
Will  IV.,  cap.  65,  which,  he  maintained,  excluded  the 
pursuers  lectures  from  the  rights  and  privileges  it  conferred, 
the  pursuer  might  not  prevent  the  publication  of  them  in 
whole  or  in  part;  and  that,  in  any  view,  the  alleged 
incorporations  were  merely  amplifications  or  abridgments 
of  the  lectures.  The  Sheriff-Substitute  (Lees)  granted 
interdict,  finding  that  the  books  or  pamphlets  were  wholly 
or  in  substance  reproductions,  more  or  less  correct,  of  the 
lectures;  that  the  lectures  were  the  property  of  the  pursuer; 
and  that  the  defender  had  not  shown  that  the  pursuer  had 
in  any  way  lost  his  right  of  property  in  them  ;  and  finding 
in  law  that  the  defender  was  not  entitled  to  publish  or 
reproduce  the  lectures  without  the  pursuer's  consent.  The 
defender  appealed  to  the  Second  Division.  Their  Lordships, 
on  account  of  the  importance  of  the  question,  appointed 
minutes  of  debate  to  be  laid  before  all  the  Judges  of  the 
Court  for  their  opinion.  Lords  Shand,  Adam,  Eraser, 
Kinnear,  and  Trayner  were  in  favour .  of  affirming  the 
judgment  of  the  Sheriff-Substitute,  and  the  Lord  President 
and  Lords  Mure,  Lee,  and  McLaren  were  of  opinion  that, 
after  delivery,  the  lectures  became  public  property.  To-day 
the  Lord  Justice-Clerk  and  Lords  Young  and  Craighill 
delivered  opinions  in  favour  of  the  defender,  holding  that 
the  pursuer  had  failed  to  shew  that  any  legal  right  of  his 
had  been  violated  by  the  publication  complained  of.  Lord 
Rutherfurd  Clark  concurred  in  the  opinion  of  Lord  Shand. 

The  Lord  Justice-Clbrk  proposed  that  they  should  pronounce 
the  following  interlocutor : — Find  that  pursuer  is  Professor  of 
Moral  Philosophy  in  the  University  of  Glasgow,  and  the  lectures 
referred  to  in  the  record  were  delivered  by  him  to  his  students  as 
part  of  his  ordinary  course :  Find  that  the  defender,  who  is  a 
bookseller  in  (ilasgow,  published  the  works  now  complained  of: 
Find  that  this  work  was  compiled  by  a  student  who  had  attended 
the  classes,  and  who  had  t^ken  notes  in  shorthand  of  the  pursuers 
lectures :  Find,  in  conformity  with  the  opinion  of  the  majority  of 
the  whole  Court,  that  such  publication  did  not  constitute  an 
infringement  of  any  legal  right  of  property  belonging  to  or  vested 
in  the  pursuer :  therefore  sustain  the  appeal,  recall  the  judgment 
appealed  against,  and  dismiss  the  action. 

Lord  Rutherfurd  Clark  here  interposed,  and  said  the  case  was 
decided  by  the  Sherift*  on  a  proof,  and  it  came  l)efore  them  on 
appeal,  under  the  40th  section  of  the  Judicatiure  Act.  That  Act 
described  the  form  in  which  their  judgment  was  to  be  expressed. 
The  Court  were  required  to  specify  in  a  certain  manner  the  several 
facts  in  the  case  which  they  found  to  be  established  by  the  proof, 
and  to  express  how  far  their  judgment  proceeded  upon  the  matter 
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of  fact  and  how  far  on  the  matter  of  law.  The  material  facts  in  ***  ditmiom. 
this  case  which  the  Court  had  found  were,  in  his  ophiion,  in  favour  caird  v.  sime. 
of  the  pursuer,  and  they  were  bound  to  make  this  finding.  Oct  a,  isss. 

Lord  Young  said  there  could  be  no  question  of  fact,  except  upon 
the  identity  of  the  publication,  and  that  question  was  not  one  for 
a  jiUT  but  for  a  judge. 

Lord  Craighill  was  quite  content  with  the  interlocutor  which  his 
Lordship  had  proposed. 

Judgment  was  accordingly  pronounced  in  favour  of  the  defender 
in  the  above  terms. 


M*AusLAN*s  Trustees,  f.  M'Auslan. 

Settlement — Nominfition  of  tutors  and  curators. — Held  that 
the  nomination  of  tutors  and  cimitors  to  any  child  or 
children  to  be  pnxjreated  of  his  (the  testator's)  body, 
woidd  not  make  them  tutors  to  children  already  bom. 

The  appellants  and  pursuers  were  the  trustees  of  the  late 

John  M*Auslan,  sanitary  inspector,  Barony  Parish,  Glasgow, 

and   the   defender  was  the  sLster  of  the   deceased.     The 

purpose  of  the  action  was  to  obtain  the  custody  of  the  son 
of  the  deceased,  at  present  under  the  control  of  the  defender. 
The  pursuers  were  appointed  by  the  trust-disposition  tutors 
and  curators  "  to  any  child  or  children  to  be  procreated  of 
his  body."  The  Sheriff-Substitute  (Erskine  Murray) 
found  that  the  child  in  question  was  admittedly  born  before 
the  execution  of  the  trust-disposition  and  settlement,  and 
that  the  pursuers  had  no  title  to  sue,  holding  that  a 
nomination  of  persons  as  tutors  to  children  to  be  procreated 
could  not  make  them  tutors  to  children  already  procreated. 
The  Court  affirmed  the  judgment  of  the  Sheriff-Substitute. 


1st  DITIBI05. 

M'Auslan'H 
Tru8t«ea  v. 
M'Aiulau. 

Oct.  24. 1886. 


Petition — William  Murray  Phillips  for  Discharge.      2DDiTi8ioK. 

Bankruptcy  —  Discharge  —  Gi mng    credit.  — Circumstances   in  Mmraypwuiui 
which  held  that  a  bankrupt  who  had  given  credit  to     r^zr^oa^ 
workmen  who  refused  to  pav,  was  not  responsible  for 
their  declinature  to  the  effect  of  forfeiting  his  discharge. 

William  Murray  Phillips,  draper,  Sheddens,  Busby,  whose 
estates  were  sequestrated  on  31st  January,  1S82,  petitioned 
the  Sheriff  of  Renfrew,  on  1st  June,  1885,  for  his  discharge. 
The  trustee  reported  in  his  favour,  but  the  Hon.  Sheriff- 
Substitute  (Abercrombie)  allowed  the  petitioner  a  proof 
that  his  failure  to  pay  5s.  in  the  £  had  arisen  from  circum- 
stances for  which  he  could  not  possibly  be  held  responsible. 
Upon  the  proof  the  Sheriff-Substitute  (Cowan)  refused  the 
petition.     In  his  note  he  said — 

The  bankrupt  has  not  paid  any  dividend  to  his  creditors,  and, 
while  there  is  a  large  debt  owing  by  him  which  may  be  considered, 
being  the  consequence  of  unsuccessful  litigation,  as  innocent 
misfortune,  the  true  cause  of  his  failure  to  pay  any  dividend  is  to 
be  found  in  the  amount  of  credit  which  he  gave  to  parties  who 
were  not   responsible.     The   credit   system  is  a  vicious  system, 
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3d  Divieioar. 


Oct  24, 1»85. 


which  is  unprofitable  eitlier  to  merchant  or  customer.  In  the 
MunSy^mii*  P^^s^'^^  ^ase,  it  seems  to  have  been  carried  out  very  largely,  and 
the  resulting  ruin  to  the  petitioner  might  have  been  foreseen, 
and  miglit,  if  he  had  wisely  conducted  his  business,  have  been 
guarded  against. 

The  proof  disclosed  that  the  appellant  had  failed  in  an 
action  for  damages  for  personal  injuries  against  his  employer, 
and  decree  was  given  against  him  for  £117  of  expenses; 
and  that  at  the  date  of  his  sequestration  his  liabilities 
amounted  to  £491, and  his  assets  to  £405, showing  a  deficiency 
of  only  £86.  The  trustee  explained  that  the  assets  were  all 
book-debts  due  by  workmen  in  small  sums  to  the  bankrupt, 
whose  business  was  that  of  a  club-keeper  who  sold  clothes 
to  the  workmen  in  the  district.  The  Court  recalled  the 
Sheriff-Substitute's  interlocutor,  and  granted  discharge, 
holding  that  the  man  could  not  be  held  justly  responsible 
in  the  sense  of  the  statute  for  having  given  credit  to  these 
workmen,  to  the  effect  of  excluding  him  from  his  discharge. 


rb6i8tbati05 
Appbal  Court. 

Case  for  David 
Roughead. 

Oct.  26, 1886. 


Case  for  David  Roughead. 

Regutratifm — 2  and  3  Will.  /F.,  cap.  65.,  $ec.  11,  Represenia- 
tion  of  the  People  Act,  1884 — Joint-proprietor  not  in 
Occupatum. — Held  that  a  joint-proprietor  residing  within 
seven  miles  of  the  subject  is  entitled  to  be  enrolled, 
although  he  has  not  occupied  it. 

David  Roughead,  residing  at  21  Grosvenor  Street,  Edin- 
burgh, claimed  to  have  his  name  entered  on  the  register  of 
voters  for  the  burgh  of  Portobello,  as  joint  or  pro  iiidiviw 

proprietor  of  houses  in  Wellington  Street  and  Melville 
Street  there.  The  claimant  and  his  brother-in-law  were 
joint  or  pro  Indivwo  proprietors  of  houses  to  the  extent  of 
one-half  each.  The  subjects  were  let  to  tenants.  The 
claimant  had  resided  in  Grosvenor  Street,  Edinburgh,  within 
seven  miles  of  the  burgh  of  Portebello,  for  twelve  calendar 
months  prior  to  31st  July  last.  He  was  subject  to  no  other 
disqualification.  The  Sheriff-Substitute  (Rutherfurd)  re- 
jected the  claim,  holding  that,  as  the  claimant  did  not  reside 
in  or  occupy  the  premises  in  Portobello  of  which  he  was 
joint-proprietor,  he  was  not  entitled  to  be  enrolled.  The 
question  for  the  Court  was  whether  the  claimant  was  or 
was  not  entitled  to  be  enrolled  as  joint-proprietor  of  the 
subjects,  although  he  had  not  been  in  the  occupancy  thereof^ 
The  Court  (Lords  Mure,  Craighill,  and  Eraser)  unanimously 
reversed  the  Sheriff-Substitute's  judgment,  holding  that  the 
case  of  Fairies,  1  R.  13,  did  not  apply. 


rxuistration 
Appkal  Couht. 

Case  for 
Peter  SUUcer. 

Oct.  26. 1886. 


Case  for  Peter  Stalker. 

Representation  of  People  Act,  1868— OccMpaiton  by  Heir 
under  Pre-existing  Lea^. — Held  that  an  heir  to  whom 
right  to  tenancy  had  come  within  the  twelvemonths 
preceding  Slat  July,  1885,  was  entitled  to  be  enrolled. 
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Peter  Stalker,  blacksmith,  Abenithven,   claimed  to   be  ^nlTcom 

entered   on  the   roll   as   tenant  and  occupant  of  land  at      CMelor 

Smithyhaugh,  in  the  parish  of  Auchterarder.     The  father    Q^'^^g^ 

of  the  claimant  had  occupied  the  subjects  as  tenant  under  a 

fifteen  years'  lease.     That  term  had  expired  several  years 

ago,  and  the  claimant's  father  had  thereafter  continued  to 
occupy  the  said  subjects  as  tenant  by  tacit  relocation.  The 
claimant's  father  died  on  22nd  April,  1885.  The  claimant 
was  his  father's  heir,  and  had,  as  such,  inherited  his 
father's  right  of  tenancy  or  lease  of  said  subjects,  and 
had  since  occupied  them  as  tenant.  The  rent  of  the 
subjects  was  £12  5s.  per  annum.  The  SheriflF  (Gloag) 
rejected  the  claim.  The  question  was,  whether  the 
claimant  was  entitled  to  be  eni-olled,  notwithstanding  that 
he  had  not  been  tenant  of  the  subjects  for  twelve  months 
next  preceding  the  last  day  of  July,  1885,  in  respect  that 
the  right  to  the  tenancy  or  lease  of  the  said  subjects  came 
to  him  within  the  said  period  by  inheritance  as  aforesaid  ? 
The  Court  answered  this  question  in  the  affirmative,  being 
convinced  that  the  father  having,  for  several  years  continued 
in  the  tenancy  by  tacit  relocation  under  the  terms  of  the 
lease  which  had  expired,  his  heir  came  in  his  place  and 
continued  that  occupancy. 


Case  for  William  Douglas.  S^Vxl^^vVr 


Representation  of  the  People  Act,  I SQS— Dmpialification  ^y  wiiiiaSTDouKiM. 
Parochial  Belief. — Held  that  a  person  was  disqualified        »  ^i«86 
to  whose  landlord  the  parochial  inspector  had  given  a 
sum  "  to  assist  in  paying  rent." 

William  Douglas,  hawker,  Dunblane,  claimed  to  be  en- 
rolled as  tenant  and  occupant  of  a  house.  The  sum  of 
£1  6s.  had  been  paid  by  the  Inspector  of  Poor  of  Dunblane 
at  Whitsunday    to    his    landlord,   as    authorised   by   the 

Parochial  Board  by  this  minute: — "Donations  to  various 
"  to  assist  in  paying  their  hoiLse  rents. — The  sums  placed 
"  opposite  the  names  of  the  under-mentioned  persons  were 
"  agreed  to  be  given  them  as  donations  to  assist  in  the 
"  payment  of  their  house  rents  at  Whitsunday."  This  sum 
was  paid  out  of  the  funds  levied  by  assessment  for  behoof 
of  the  poor,  in  virtue  of  the  Poor-Law  Act,  8  and  9  Vict., 
cap.  83.  The  Sheriff  (Gloag)  held  that  this  payment  was 
parochial  relief,  and  that  the  claimant  was  disqualified. 
The  Court,  following  the  opinion  of  Lord  Craighill,  sus- 
tained the  SheriflTs  judgment.  Lord  Craighill  said  it 
mattered  not  under  what  name  or  form  relief  was  given ; 
if  it  was  part  of  funds,  raised  for  the  relief  of  the  poor,  and 
authorised  by  the  Board,  it  was  part  of  the  funds  which  it 
was  for  them  to  administer,  and  it  must  be  assumed  that 
they  only  gave  relief  to  such  as  were  entitled  to  it. 
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18T  DITI8IO9. 

CMe—Wftlter 
Sanderson. 

Oct  27, 1886. 


2d  Ditisiox. 

Thomson 

Brothers  r. 

Thomson. 

Oct.  28, 1885. 


Case  for  Walter  Sanderson. 

Education  Acta — Parochial  relief — Conipetencjf  of  case. — The 
Court  will  refuse  to  look  at  a  case  which  raises  no  other 
question  than  the  discretion  of  the  Sheriff  in  ordaining 
the  Parochial  Board  to  pay  school  fees  in  a  particular 
case. 

Francis  Stewart  Fairbaim,  clerk  to  the  School  Board  of 

Galashiels,   under    the   Education   Acts,   called    upon  the 

Parochial  Board  to  pay  the  school  fees  of  two  children  of  a 

millworker  who  had  been  deserted  by  her  husband,  but  who 

earned  12s.  6d  a  week,  her  eldest  child  also  earning  6s.  per 

week.      Her   expenditure   for   rent  and  house   assistance 

amounted  to  about  £12  per  annum.  It  was  admitted  that 
the  earnings  of  a  labourer  in  the  locality  do  not  average 
more  than  15s.  or  16s.,  out  of  which  he  has  to  pay  poor 
and  school  rates  and  school  fees.  The  Parochial  Board 
refused  to  pay  the  fees,  but  the  Sheriff-Substitute  ordained 
the  Board  to  pay  them.  The  Board  thereupon  required 
a  case  to  be  stated  in  which  the  questions  of  law  were — 
Whether  the  earnino^s  of  the  eldest  boy  were  to  be  taken 
into  account  ?  and  whether  in  such  circumstances  the  Board 
were  bound  to  pay  ?  The  Court  dismissed  the  case,  on  the 
ground  that  no  question  of  law  was  raised,  and  the 
circumstances  of  each  application  were  matters  comprehended 
within  the  discretion  of  the  Sheriff,  with  whom  they  would 
not  mterfere. 


Thomson  Brothers  v.  David  Thomson. 

Sale — Imjylevient — Held  that  there  is  no  implement  of  sale 
of  a  balance  when  the  seller  has  no  balance,  and  goes 
into  the  mturket  to  buy  similar  goods. 

In  the  Sheriff  Court  of  Kirkcudbright,  Thomson  Brothers, 

grain  and  flour  merchants,  Waterloo  Street,  Glasgow,  sued 

David  Thomson,  a  baker  in  Castle-Douglas,  for  £315,  the 

price  of  400  small  bags  of  flour,  which,  the  pursuers  said, 

were  sold  to  the  defender  on  the  1st  May,  1884,  but  of 

which   the   defender  had  subsequently   refused    to    take 

delivery.  The  defender  admitted  that  he  bought  the 
balance  of  a  cargo  of  flour — a  quantity  in  small  bags — 
but  not  the  quantity  stated ;  and  that  the  sale  note  was  not 
received  until  the  6th  May  1884,  the  day  after  he  had 
repudiated  the  contract,  the  flour  not  being  conform  to 
contract.  The  Sheriff-Substitute  (Nicolson)  dismissed 
the  action  as  incompetent,  with  expenses,  remarking  that 
the  sale  took  place  on  1st  May ;  the  defender  repudiated  it 
on  the  5th  May;  the  pursuers  stored  the  flour,  as  the 
defender  intimated  that  he  would  not  take  delivery  of  it ; 
but  they  did  not  sell  it  till  28th  January,  1885.  That  they 
should  now  claim  damages  for  the  difference  between  the 
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contract  price  and  the  price  obtained  nine  months  after  the 
sale  seemed  to  the  Sheriff  quite  out  of  the  question.  The 
pursuer  appealed,  and  a  proof  was  taken  before  Lord 
Rutherfurd  Clark.  To-day,  their  Lordships,  after  con- 
sidering the  proof,  assoilzied  the  defender,  and  found  him 
entitled  to  expenses,  on  the  ground  that  the  contract  in 
question  was  for  a  balance  of  flour,  and  at  the  date  the 
pursuer  had  not  the  flour,  but  went  into  the  market  and 
bought  it. 


3d  DiTIftlOX. 

ThoruBOD 
Brothers  v. 
ThoiUBon. 

Oct.  28. 1886. 


Wm.  Fisher  v,  James  Brownlie.  2DDmsio!f. 

Sah — Agen^, — Hehf  that  in  the  circimistimces  disclosed  it      Browniie. 
would  be  unwarrantable  and  imjust  to  the  pursuer  to    octiMssfi. 
allow  a  proof  at  large. 

This  was  an  appeal  from  the  Sheriff*  Court  at  Glasgow  in 
conjoined  actions.  James  Brownlie,  biscuit  manufacturer 
at  Barrhead,  sued  William  Fisher,  biscuit  agent  and  con- 
fectioner, Glasgow,  for  £68,  as  the  amount  of  biscuits 
bought  by  Fisher  in  the  course  of  his  trade,  at  the  price  of 
thirty  for  Is.,  with  15  per  cent,  discount.     Fisher  admitted 

receiving  the  biscuits,  but  explained  that  he  acted  as  one  of 
Brownlie  s  agents,  and,  under  an  arrangement,  he  was  to  be 
allowed  on  all  past  accounts  the  difference  between  the 
price  charged  another  customer  (who  got  32  biscuits  for  Is.) 
and  the  price  previously  charged  to  him.  He  also  brought 
a  counter  action  to  recover  £7o  as  the  difference  he  claimed. 
The  Sheriffs-Substitute  (Guthrie)  found  that  Fisher  s  aver- 
ments were  not  relevant  and  sufficient  to  support  his  case, 
and  he  dismissed  the  action ;  and  in  the  action  by  Brownlie 
decree  was  mranted  with  expenses.  The  Sheriff  (Clark) 
adhered,  and  Fisher  appealed.  To-day  their  Lordships 
dismissed  the  appeal  and  affirmed  the  judgment  of  the 
Sheriffs,  holding  that  it  would  be  unwarrantable  and  unjust 
to  the  pursuer  (Brownlie)  to  allow  a  proof  at  large,  there 
being  no  contract  of  agency,  and  the  alleged  agreement  being 
of  such  a  character  as  to  require  writing  in  evidence  of  it. 
The  appellant  was  found  liable  in  expenses. 


Note — ^Mrs.  Nelson  or  Carr  and  Another. 

Process — Eligibility  for  Poor^s  Moll. — Where  there  are  two 
judgments  standing  against  a  litigant  whose  family  earn  a 
fair  wage,  the  Court  will  not  encourage  an  application 
for  admission  to  the  poor's  roll. 

Janet  Nelson  or  Carr,  wife  of  a  workman  in  Dundee, 

with  the  consent  of  her  husband,  brought  an  action  in  the 

Sheriff  Court  of  Forfarshire   against  the   North   British 

Railway   Company  for  personal  injuries.     Both   Sheriffs 

decided  against  the  pursuer,  who  then  presented  a  remit 

to  the  reporters  on  jyrobabUis  caii^a.    The  defenders  re- 
h3 


m  DmsioH. 

Carr  and  Another. 

Oct  31, 18». 
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2D  Dnrisiojr.    yig^^^j   ^jj^g  proposal   Oil   the   ground  of  the  two  adverse 

CarrandAnother. j^Jgjjjgjj^^  0^^^    ^}^g   fg^^   ^Y^^f^   ^J^g   husbaild  of   the   pUTBUer 

Oct  31. 1886.  y^Q^  earning  248.  a  week  and  two  children  4s.  each.  The 
Court  remitted  the  case  to  the  reporters,  who  were  equally 
divided  upon  it.  The  Court  to-day  held  that  the  circum- 
stances of  the  case  distinguished  it  sufficiently  from  the 
case  of  Marshall,  and  refused  the  prayer  of  the  note,  the 
[jord  President  remarking  that  such  applications  shoidd  not 
be  encouraged. 


2d  Ditisius. 

Mitchell  V. 

Coatbridge  Iron  ft 

Steel  ComiNinr. 

Nov.  0, 1885. 


3d  DIT1SI05. 

Camidy  r. 
Valentine. 

Nov.  6, 1886. 


John  Mitchell  i\  The  Coatbridge  Iron  and  Steel 

Company. 

Employ tr»  LiahUity  Act — Pergonal  Injury — Order  given,  by 
Engine-driver, — Circumstances  in  which  sec.  1,  sub-sec. 
1  was  held  to  apply. 

In  the  SheriflT  Court  at  Airdrie,  John  Mitchell,  brakes- 
man, Coatbridge,  sued  the  defenders  for  £300,  or  alterna- 
tively for  £152,  as  compensation  for  injuries  to  his  right 
foot.  On  the  30th  May,  1884,  the  pursuer,  while  in  the 
defenders'  employment,  and  about  to  jump  off  his  engine, 

in  obedience  to  an  engine-driver's  instructions,  had  his  right 
foot  caught  by  a  bar  of  iron  forming  part  of  a  heap  Ijnng 
close  to  the  railway  lines,  and  sustained  the  injury  for 
which  he  claimed  compensation.  The  Sheriff-Substitute 
(Mair)  assoilzied.  On  appeal  the  Sheriff-Principal  (Clark) 
found  the  defenders  liable  in  £60  damages,  holding  that  the 
bar  of  iron  among  the  heap  of  others  projected  so  that  it 
came  in  contetct  with  the  engine  working  on  the  line ;  that 
this  conduct  constituted  fault  in  terms  of  sec.  1,  sub- 
sec.  1,  of  the  Employers*  Liability  Act ;  that  the 
engine-driver  ordered  the  pursuer  to  descend  from  the 
engine  to  bring  a  waggon  into  its  proper  place,  and  that 
the  pursuer,  in  obeying  that  order,  waa  injured  by  the 
projecting  bar.  The  Court  to-day  adhered  to  the  inter- 
locutor of  the  Sheriff-Principal. 


Cassidy  %\  Valentine. 

Employers^  Liability  Act — Fall  of  Stone  from  Building, — A 
master  who  takes  praper  precautions,  and  gives  the 
necessary  orders  for  the  protection  of  his  workmen  will 
not  be  held  responsible  for  the  disobedience  of  his  orders 
by  one  of  his  workmen. 

The  pursuer,  a  labourer  residing  in  Glasgow,  was  em- 
ployed by  the  defender,  a  builder  at  Kelbume  Street, 
Kelvinside,  Glasgow,  in  the  erection  of  a  building.  Two 
men  had  been  directed  by  the  defender  to  keep  a  stone  on 
the  top  of  a  wall  steady  until  another  stone  was  placed  in 
position,  and  to  keep  pressure  upon  the  stone  to  balance  it 
The  men  let  go  their  hold,  and  the  stone  fell  and  injured 
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the  pursuer.  The  Sheriff-Substitute  (Guthrie)  held  that 
the  accident  happened  entirely  through  the  carelessness  of 
the  men  whose  duty  it  was  to  keep  pressure  on  the  stone, 
and  assoilzied  the  defender.  The  0)urt  affirmed  the  judg- 
ment. 


2d  DITI8I09. 

Bobertson  r. 


Robertson  v.  Wright  and  Another. 

Interdict — Cattle  Trespass. — ^Where  a  purauer  fails  to  prove  Wright.*c 
failure  on  the  part  of  the  defenders  to  take  reasonable  ^®^-  ^^*  ^^• 
precautions,  interdict  will  not  be  given  against  him. 

The  pursuer  is  proprietor  of  the  lands  of  Mayfield,  Cupar, 
which  extend  along  the  south  bank  of  the  River  Eden  for 
about  a  mile,  and  the  defender,  Wright,  is  a  sheep  and  cattle 
salesman  in  Glasgow.     The  Eden  at  the  pursuer's  property 
has  a  width  ranging  from  12  to  20  feet,  and  is  easily  ford- 
able  by  cattle.     There  is  a  public  right-of-way  along  the 
pursuer  s  bank  of  the  river,  and  the  lands  are  enclosed  by  a 
fence.    The  land  on  the  opposite  side  of  the  Eden,  along 
the  pursuer's  frontage,  was  leased  by  Wright  for  grazing 
purposes,  and  at  no  part  of  it  was  there  any  fence  on  the 
river  side.     The  pursuer  complained  that  the  defender  put 
such  large  numbers  of  cattle  on  his  land  that  they  forded 
the  Eden  and  grazed  pursuers  field.     He  sought  to  have 
Wright  interdicted  from  allowing  the  cattle  to  illegally 
trespass  on  his  property.     The  Sheriff-Substitute  (Hender- 
**ox)  at  Cupar  refused  interdict.     The  Sheriff  (Crichton), 
after  proof,  found  that  the  defender  took  all  reasonable 
P^ecantions  to  prevent  his  cattle  straying  on  to  the  pur- 
^uers   land,   and   dismissed    the   petition.       To-day  their 
^i*dships  found  that  it  was  not  proved  that  Wright  failed 
^  take  all  reasonable  precautions  so  as  to  warrant  interdict 
^^fir  pronounced  against  him. 


Cameron  v.  Ellis.  2d  diywios. 

donation. — Circumstances  iu   which  unconditional  donation  ^Mneron  r.  eiub. 
wiis  held  to  have  been  established.  ^®^-  ^*  ^®^- 

Y^  ^He  Sheriff  Court  at  Kirkcaldy,  Donald  Cameron, 
^^-3^  clerk,  Burntisland,  sued  Margaret  Ellis,  residing  at 
^T*^i^c:>n  Place,  Burntisland,  for  delivery  of  an  American 
oigttrx  c^lleged  to  belong  to  him.  The  organ,  worth  £100, 
„  ^^^^n  by  the  pursuer  at  a  Dimdee  lottery  about  the  10th 
*,  ^^^^l)er,  1884,  and  was  said  to  have  been  presented  to 
^^^ender.     She  pleaded  donation.     Pursuer's  case  was 


,        ^^e  young  woman,  with  whom  he  said  he  was  sweet- 

fath  ^^^S'  suggested  that  he  should  send  the  organ  to  her 
QJ.L  '•^^^  house,  where  it  could  lie  imtil  he  procured  a  place 
jyuj  ^^^e  to  put  it  in,  and  that  he  agreed  to  this  suggestion 
^Qlj^^nt  the  organ  there  for  custody.  Defender's  father, 
*^^  and  two  sisters  swore  that  pursuer  made  a  prasent 
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toDivwioK.  Qf  j^.  Qjrid  a  stranger  witness,  named  Vincent,  said  that 
Cameron  t>  Eiii».  |jj^g  pursucr  told  him  he  had  made  a  present  of  it  to  the 
Nov.  12, 1886.  gjpj  Assuming  donation,  the  pursuer  maintained  that  it 
was  donatio  propter  niiptias.  The  Sheriff- Substitute 
(Gillespie)  gave  judgment  for  the  defender.  The  Sheriff 
(Crichton)  recalled  that  interlocutor,  and  found  that 
defender  had  failed  to  prove  donation.  The  Court  reverted 
to  the  interlocutor  of  the  Sheriff-Substitute,  holding  that  an 
out-and-out  gift  had  been  established. 


2D  DITI8I0B.  Anderson  v.  Adam. 

Ad»m.  Employers^  Liability  Act — Improperly  qualified  superintendent, 

Nov.TiTiRas.  — The  employment  of  a  phimber  instead  of  an  engineer 

held  to  establish  liability. 

Alexander  Anderson,  labourer,   St.  ^thana,  Bui^head, 

sued  in  the  Sheriff  Court  at  Elgin,  William  Adam,  chemical 

manufacturer,  Burghead,  for  £300  damages  for  the  loss  of 

an  arm.     While  attempting  to  remove  a  jack  from  under  a 

boiler,  the  boiler  fell  upon  his  arm.     It  was  proved  that  the 

screw-jack  was  the  one  usually  employed  for  such  work, 
but  the  pursuer  contended  that  it  rested  upon  a  support  of 
insufficient  strength.  The  Sheriff-Substitute  (Mackenzie) 
held  that  reasonable  precautions  had  been  adopted,  and 
assoilzied.  An  appeal  was  taken  to  the  Second  Division 
for  the  pursuer ,  but  when  the  case  was  called,  counsel  for 
an  insurance  law  agency,  to  whom  the  case  had  been 
entrusted,  stated  that  the  case  had  been  settled  for  the 
pajanent  of  £10.  Pursuer's  counsel  offered  to  return  the 
£10,  as  the  settlement  had  been  made  behind  his  back  and 
the  pursuer  s  country  agent,  and  without  any  regard  to  his 
expenses.  Defender  s  counsel  stated  that  on  repayment  of 
the  £10  he  would  consent  to  the  case  being  argued.  This 
course  was  adopted,  and  their  Lordships  to-day  held  that 
the  accident  occurred  in  consequence  of  defective  arrange- 
ments which  did  not  serve  the  purpose  intended,  and  that 
these  were  in  some  degree  attributable  to  a  plumber  instead 
of  an  engineer  having  been  employed  to  direct  and  super- 
intend them.  Their  Lordships  assessed  the  dam^es 
at  £100. 
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Agent  and  Principal — Skip-broker — Commission — Usoffe  qf  Trade, — Pursuers  not  having  beco 
the  direct  cause  of  s)Ede  of  a  ship,  keld  not  entitled  to  commission. — fSyLaaen  k  Co.  r. 
O'Brien  (Lanark),  No.  38,  p.  W. 

Bankruptcy — Disekarge — Dividend  of  5s.  per  ponnd, — Jleld  that  the  fact  of  a  dividend  of  5«. 
per  pound  not  having  actually  been  paid  should  not  prevent  the  bankrupts  from  obtaining 
their  discharge,  when  there  are  funds  in  existence  which  viU  jield  a  dividend  of  thai 
amount. — Petition,  Martin,  Turner  &  (Co.  (Lanark),  No.  36,  p.  62. 

Judicial  Factor — Powers  of  Judicial  Factor  under  Section  IBqftke  Banhruptey  Act,  18G6 
— Held  that  a  judicial  factor  had  exceeded  his  powers  in  purchasing  cattle  to  consume  the 
straw  on  the  bankrupt's  faim. — Petition,  Ferguson  in  Ogilvy's  Sequestration  (Forfar),  No. 
33,  p.  56. 

Number  of  Commissioners — Held  that  where  one  of  the  Commissioners  on  a  sequestrat^^i 
estate  has  resigned,  it  is  competent  to  object  to  furth^  procedure  %ill  his  place  is  filled.— 
Robertson's  Executors  v,  Gourlay  (Lanark),  No.  41,  p.  72. 

• 

Bastard — Duration  of  Aliment. — Held  that,  in  view  of  the  present  school  law  under  which 
children  are  practically  debarred  from  employment  until  they  are  fourteen  years  of  agf , 
aliment  for  an  illegitimate  child  should  be  given  for  that  number  of  years,^~GoTe  r. 
Mitchell  (Aberdeen),  No.  28,  p.  41. 

Cessio — Petition  against  a  Company. — Held  that  under  the  Acts  of  1880  and  1881,  the  prooas 
of  cessio  is  competent  as  regards  an  insolvent  company. — Petition,  Kennedy  &  Hackuer^ 
Cessio  (Forfar),  No.  32,  p.  66. 

Expenses — Settlement. — Held  (affirming  the  judgment  of  the  Sheriff -Substitute)  that  expeii>t:>' 
are  not  recoverable  when  not  reserved  from  the  settlement  of  a  debt^ — Smith  «.  Walker 
(Aberdeen),  No.  26,  p.  42. 

Process — Service  Copies — Printing. — Held  that  when  printed  copies  of  a  paper  in  a  ens: 
can  be  supplied  at  a  cheaper  rate  than  written  copies,  the  cost  of  the  printed  copi^  onlj 
will  be  allowed. — Stewart  v.  Dundee  Joint-Stock  Compauy  (Forfiar),  No.  31,  p.  6|. 

G&me— Ground  Game  Act,  1880 — Person  bond  fide  employed  for  reward.— A  farmer  oontiactal 
with  a  trainer  of  sporting  dogs  in  the  neighbourhood  to  kill  ground  game  on  his  farm,  th". 
trainer  neither  to  pay  nor  be  paid,  but  to  keep  what  he  killed,  giving  the  fanner  a  hare  or 
rabbit  when  asked.  Held  that  the  trainer  was  a  person  bond  fide  employed  for  inward.— 
Hope  Vere  v.  M'Intosh  (Lanark),  No.  37,  p.  63. 

Husband  and  Vilfe— Married  Wimen's  Property  Act,  ISSl— Might  if  Adminittratian.—Sfld 
that  the  Act  does  not  deprive  the  husband  of  his  right  of  administration  of  the  morcAble 
property  of  his  wife. — ^Andrew  v.  Andrew  (Ayr),  No.  30,  p.  64. 
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Interdict — Salmon  I^Mngs — Ri{fht  of  niring  mtt  Pleasure  Boati  in  Fishing  Waters. — Held 
that,  where  it  is  not  proved  that  the  use  of  the  river  by  the  public  for  boating  and  other 
jrarposea  is  injurious  to  the  fishing,  the  proprietor  of  a  salmon  fishing  on  a  tidal  and 
navigable  river  is  not  entitled  to  prevent  such  public  use. — Richardson  and  Speedie  v, 
Dutch  (Perth),  No.  27,  p.  43. 

Landlord  and  Tenant — Agricultural  Holdings  Act^  1883 — Renunciation-  of  Claims. — Held 
t^iat  a  renunciation  of  missives  of  tack  by  a  tenant,  and  generally  of  all  "  claim,  interests, 
and  advantage  "  under  such  missives,  does  not  import  a  discharge  of  the  tenant's  claim  for 
€30inp>ensation  for  improvements  executed  by  him  on  his  holdings. 

Appointment  of  Referee  for  the  Landlord. — Where  a  proprietor  has  failed  within  seven 
days  from  notice  being  given  to  appoint  a  referee,  the  Court  will  make  such  an  appoint- 
ment.— Osier  17.  Lansdowne  (Perth),  No.  28,  p.  48. 

Nuisance — J^ublic  Healti  Act,  sec.  16,  suh-sec.  (d) — Common  Lam — Duty  of  Local  Authority — 
Expenses. — Held^  in  a  complaint  with  regard  to  manure  being  left  at  a  railway  station, 
that  in  the  absence  of  evidence  to  show  that  there  was  injury  to  health,  or  that  the  de- 
composition or  fermentation  of  the  manure  had  had  time  to  begin,  that  no  nuisance  was 
caused ;  but  no  expenses  given  against  the  complainers,  because,  in  the  discharge  of 
public  duty,  they  were  justified  in  obtaining  a  decision  on  a  novel  question,  in  the  absence 
of  effort  on  the  part  of  the  respondents  to  obviate  complaints. — Local  Authority  of  Inver- 
esk  V,  North  British  Railway  Company  (Mid-Lothian),  No.  29,  p.  50. 

Public  Sew6r — Rivers  Pollution  Act — Public  Health  Actj  sec.  77. — Held  that  where 
the  ^liquids  issuing  from  a  paper  work,  which  are  chemically  objectionable  and  likely  to 
in  jure  sewage  or  vegetation,  are  treat-ed  so  that  the  resultant  fluid  is  harmless,  the  defen- 
ders ara  bound  to  receive  such  resultant  fluid  into  the  i^ublic  sewer  of  the  burgh. — Guthrie, 
Craig  &  Co.  v.  Brechin  Police  Commissioners  (Forfar),  No.  34,  p.  69. 

Pauper — Residential  Settlement — A  man  of  weak  mind,  but  not  a  lunatic  or  idiot,  held  to  have 
acquired  a  residential  settlement  in  a  parish  where  he  had  been  boarded  at  the  expense  of 
his  brothers  and  sister. — Cassels  «.  Scott  and  Somerville  (Lanark),  No.  40,  p.  69. 

Reduction — Campetcncy  in  Sheriff  Court. — In  an  action  raised  to  have  it  declared  (1)  that 
certain  resolutions  of  a  Parochial  Board  were  null  and  void  ;  (2)  that  certain  of  the 
insp>cctor*8  acts  were  wrongful,  unwarrantable,  and  illegal ;  and  (3)  that  the  vote  tendered 
by  a  mandatory  for  a  Limited  Company  was  null  and  void,  held  that  such  an  action  was 
incompetent  in  the  Sheriff  Court  at  common  law,  and  that  it  was  not  competent  under  the 
Sheriff  Court  Act  of  1877,  nor  under  the  88th  section  of  the  Poor-Law  Act  of  1845. — Reid 
and  Others  v,  Peterculter  Parochial  Board  (Aberdeen),  No.  35,  p.  61. 
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-*'  Cdsh  orders " — Act  of  1880. — Hold  that  a  "cash  order  "  authorising  payment  of  part  of 
a  seaman's  wages  after  he  had  gone  to  sea,  for  goods  supplied  before  sailing,  was  struck  at 
bj  the  Seamen's  Wages  Act  of  1880,  and  could  not  be  sued  upon, — Sasso  v.  Kobb,  Moore 
ic  Co.  (lianark),  No.  39,  p.  68. 
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Agent  and  Principal — Factor^t  CommisHon — Landlords',  and  Hotue  JFhctors'  Aupciatu»u— 
Held  that  when  a  property  which  has  heen  for  some  time  in  the  hands  of  a  factor    • 
Mrithdrawn  from  him  before  Candlemas,  he  is  entitled  to  charge  fall  commisnon  to  tii- 
following  Whitsunday,  in  terms  of  the  scale  of  charges  of  ti^e  Landlordfi*  oad  Ecu- 
Factors'  Association. — Wilkie  and  Others  v,  Macanlay  (Lanark),  No.  51,  p.  97.    - 

Bankruptcy — Sale — Suspeiuite  condition, — Circumstances  in  which  held^  in  a  question  ^vith 
purchaser's  creditors,  that  goods  which  were  to  be  paid  for  by  bill  at  t^u»e  znoaths  la' 
not  become  the  property  of  the  purchaser  by  delivery,  no  bill  having  been  granted,  a:. ' 
there  being  nothing  to  show  that  the  seller  had  waived  the  suspensive  condition  a«  t- 
payment. — Clarke  &  Co,  i?.  Miller  &  Son  and  Trustee  (Forfar),  No.  46,  p.  81. 

Interdict — Landlord  a/nd  Tenant — Trespass, — Circumstances  in  which  held  by  Sberiff-Princii^al 
(jev,  ShcidfE-Substitute)  that  there  had  been  trespass  on  the  complainer*8  grounds  suffiae ot 
to  entitle  him  to  interdict. — Winans  v,  MacRae  (Boss),  No.  55,  p.  104. 

Jurisdiction — Trust — Conveyance  of  Heritage, — Held  that  an  action  to  compel  tniBteee  to  »iiT 
a  deed  of  assumption  containing  a  conveyance  of  heritage  is  competent  in  the  Sber.t: 
Court. — Hay  v.  Smith  and  Others  (Dumbarton),  No.  44,  p.  79. 

Landlord  and  Tenant — Ejectment — Peace  Warning — Held  that,  in  executing  a  pcaoe  wamiLr 
within  burgh,  it  is  not  enough  merely  to  chalk  a  tenant^s  door,  but  intimation  of  tL< 
warning  must  be  given  in  addition. — Robertson  v,  Praffan  (Mid-Lothian),  Ko.  45,  p.  81. 

Master  and  Servant — Indenture — Wages — Time  workedr— Trade  holidays. — ^Whexe,  under  ar. 
indenture,  an  apprentice  is  to  be  paid  a  specified  wage  per  week,  his^mastcr  euinot  lnfi>t 
on  his  accepting  a  less  wage  where  he  does  not  get  a  full  week's  work  ;  but,  oft  the  otbt  r 
hand,  the  master  is  not  bound  to  provide  work  or  wages  on  trade  holidays.— Anthony  .-. 
Smith  &  Co.  (Lanark),  No.  48,  p.  86.  ^ 

Indenture — Wages — l%me  worked, — ^Where  an  indenture  provided  that  an  apprentioc  wm  t 
be  paid,  according  to  the  time  wrought,  at  a  certain  rate,  and  that  be  was  to  work  for 
such  period  per  day  as  the  exigencies  of  his  employer's  business  might  require,  ieldhc  w.i* 
only  entitled  to  a  wage  proportionate  to  the  time  he  woiked. — ^M*Crae  t.  M'Aithur  k  Cr, 
(Renfrew  and  Bute),  No.  49,  p.  88. 
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Aliment — Son-in-law. — Held  (rev.  Sheriff-Substitute)  that  a  son-in-law,  possessed  of  about  £20" • 
in  bank,  is  not  bound  to  break  in  upon  bis  small  capital  for  support  of  bis  mother-in-)ttVi 
— Can  17.  Taylor  and  Can  (Forfar),  No.  59,  p.  118. 

Carrier — Responsibility  of  Railway  Cmnpany  for  Valuables — Risk  Note, — ^Whcre  a  fancj  J  . 
was  carried  at  risk  of  o>vner,  who  signed  contract  note  and  did  not  declare  the  ralue,  h/l^ 
that  the  Company  was  responsible  for  fancy  value,  the  dog  being  lost  through  fault  of  ^.L 
Company's  servants. — Falconer  v.  Caledonian  Railway  Co.  (Forfar),  No.  67,  p.  130. 

Cessio — Process — Undischarged  Bankrupt. — Held  that  a  petition  for  cessio  Is  incompeir:' 
against  an  undischarged  bankrupt,  his  trustee  being  also  undischarged. — Petitioxi,  Ridii*  ' 
T.  M'Gill  (Renfrew  and  Bute),  No.  63,  p.  124. 

Damages — Railway  Company — Negligence  of  Surfaceman — Damn%tm  Fatnie, — Held  that, 
one  concurring  cause  of  an  accident  is  due  to  the  fault  of  a  defender,  be  is  liable  :!. 
damages,  although  there  may  hav^  been  other  concuning  causes  for  which  be  is  uv't 
responsible. — Keir  v.  North  British  Railway  Co.  (Lanark),  No.  58,  p.  114. 

Debts  Recovery  Act — Fortlicoming — Competency, — The  anestees  under  an  arrestment  on  a 
Debts-  Recovery  decree  stated  that  the  sum  in  their  hands  was  £65,  and  pleaded  that  tju 
action  was  incompetent  Plea  repelled. — Mackay  r.  S.  U.  &  N.  Insurance  Co.  (Mm- 
Lothian),  No.  61,  p.  120. 

Expenses. — ^A  claim  which  could  competently  have  been  brought  in  the  Debts  Bccovtr* 
Court,  having  been  brought  in  the  Ordinary  Court,  held  that  only  the  expenses  allown. 
by  the  Debts  Recovery  Act  should  be  given. — Brown  v.  Robertson  (Lanark),  No.  70 
p.  135. 

Donation — Mortis  Causa  Donation — JBusbatidand  Wife. — ^A  deposit  in  a  Bavings  Bank  in  ib* 
names  of  a  husband  and  wife,  "  to  be  acted  upon  by  either  party,"  and  a  deposit  receipt  i. 
another  bank  "  to  be  drawn  by  them,  or  either,  or  (prvivor,"  held  to  be  dopationa  ^n^rt  • 
causa  by  the  husband  to  the  wife.— Walker,  &c.  v,  Wilson  (Lanark),  No.  69,  p.  134. 
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Agency — Introduction  of  Purchaser  to  Principal, — Circumstances  in  which  held  that  an  agtut 
introducing  a  purchaser  to  his  principal,  with  the  result  of  bringing  iiboKt  betwe6&  tlusi 
the  relation  of  buyer  and  seller,  is  entitled  to  commission  on  the  purchase  price,— Hyde  s 
Co.  V,  Milne  &  Sons  (Aberdeen),  No.  79,  p.  150. 

Cessio — Married  Woman. — J5i?Z^,  that  the  process  of  ceasio  is  competent  as  against  a  mamf) 
woman — Davidson  v.  Rae  (Aberdeen).  No.  77,  p.  147.  .  ' 

Contract — Shipping — Freight  Contractors — Charter-party — Managing  Chener Prineival  a-^' 

Agent. — The  defenders,  besides  carrying  on  a  large  busiuess  as  managing  owners  «r  ghiivi 
husbands,  were  in  the  habit  of  taking  time  contracts  for  carrying  good^  lor  n^ercbjuits.  an  I 
for  many  years  had  such  contracts  for  carrying  ore  for  the  Tharsis  Sulphur  and  Spr^* 
Company.  These  contracts  were  sometimes  reduced  to  the  form  of  a  charter-partY.  Nt  hi 
(1)  that  a  charter-party,  in  which  the  defenders  were  designed  as  *^  managing  owners  ii 
"  tiie  *  Fitzjames '  and/or  other  similar  suitable  steamer  or  steamers,"  for  uie  employment 
of  the  "  Fitzjames,"  or  other  steamer,  was  not  a  contract  made  on  behalf  of  the -owners  cd 
the  *•  Fitzjames,"  unless  so  far  as  the  "  Fitzjames  "  was  actually  employed  ;  ^d  ^2)  ni^'u 
the  evidence,  that  the  pursuers,  as  owners  of  the  "  Fitzjames,"  were  not  entitled  to  pm- 
ticipate  in  profit  made  by  the  defenders  by  hiring  for  the  purposes  of'  tiie  contract  oUi'T 
vessels  at  lower  rates  than  the  contract  rate  of  freight,  upon  tho  ground  thatitvra^  a 
profit  made  by  an  agent  in  the  business  of  an  agency  beyond  his  ordinarr  commission  — 
Mackinnon  and  Others  v,  Burrell  &  Son  (Lanark),  No.  86,  p.  166. 

Damages — Accident — Contributory  Negligence. -^A  member  of  the  pabbc,  who  had  occasinu  t' 
be  in  a  baker's  premises  had  gone  to  a  part  of  them  where,  in  the  opinion  of  the  Court  h<> 
had  no  right  to  be.     ITeld  that,  in  the  whole  circumstsinces  of  tne  case    the  d^tairttT- 
were  not  liable  in  damages    for    an    accident  which   happened    to   him.     WnhatnT* 
J.  &  A.  Carss  (Lanark),  No.  84,  p.  163.  ^wstcr   .. 

Expenses — Pees  of  Scientific    Witnesses. — Principles  on    which    accounts    of    skilled    .uj.i 
scientific  witnesses  should  be  taxed. — Houston  r.  Glen  (Lanark),  No.  73  p,  X3ft, 
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INDEX  OF  MATTERS  IN  JUNE  REPORTS. 

Agricultural  Holdings  Act — ffeld  that  sums  found  due  to  the  landlord  under  awitfd  ni]! 
appeal  must  not  exceed  the  sum  awarded  to  the  tenant — Soot's  Trustees  v.  Lop  I 
Wharncliffe  (Forfar),  No.  96^  p.  189. 

Bankruptcy — Banken'  Evidence  Act,  1879 — Vottohing  cf  (Mim — Mandate. — ffeld  (1)  thai 
accounts  starting  with  a  docquet  and  relative  vouchers,  in  terms  of  the  Bankers*  Evidcnc/ 
Act,  1879,  are  sufficiently  vouched ;  and  (2)  that  a  mandate  signed  by  the  secretajy  of  a 
Bank  is  sufficient — Petition  in  Armstrong's  Sequestration  (Perth),  No.  90,  p.  178. 

Trmtee*s  Report  on  Conduct  of  JSanJirupt — "  Eeitolution^'  of  Creditori. — Held  that  a 
resolution  of  creditors  disapproving  of  the  report  of  the  trustee  on  the  bankrupt's  conduct 
was  a  "  resolution  "  in  terms  of  the  Bankniptcy  Act,  1856,  and  as  such,  was  appealable  lo 
the  Sheriff  ;  and  that  the  resolution  come  to  by  the  creditors  in  this  case  was. one  which  it 
was  ultra  vires  of  them  to  pass — Appeal  in  Greig's  Se<^iuestratiou  (Perth),  No.  93,  p.  185. 

Bill — Notice  of  Dishonour. — Held  (rev.  Sheriff -Substitute)  that  a  drawer  of  a  bill  having 
requested  the  indorsees  to  hold  it  over  for  ten  days  after  it  fell  due,  had  waived  tiif 
obligation  on  the  part  of  the  Bank  (the  indorsees)  to  give  the  usual  notace  of  dishcraom. 
and  that  he  was  not  entitled  to  notice  at  the  expiry  of  the  ten  days  that  the  bill  had  wi 
been  met  by  the  acceptor — Aberdeen  Town  and  County  Bank  v.  Davidson  (Abenlecn). 
No.  103,  p.  212. 

Cessio — 7¥tigt  Deed — Diligenoe — Notour  Bankruptcy, — Quegtionf  if  a  decree  in  a  ocs^io 
supersedes  a  trust  deed  completed  more  than  sixty  days  before  notour  bankruptcy.  BrlJ 
that  a  decree  in  a  cessio  at  the  instance  of  a  creditor  is  a  diligence,  and  supersedes  a  tnisi 
deed  granted  within  sixty  days  of  notour  bankniptcy — Campbell  «.  Macrae  and  Other* 
(Lanark;,  No.  100,  p.  203. 

IContimud  oh  Fitgt  S  qf  ft>trr 


Damages — JfaMer  and  Servant — Contrihutory  Negligence. — Circumstances  in  which  held  that 
injuries  caused  to  a  farm  servant  while  employed  harrowing  turnips,  through  the  starting 
of  his  horse,  were  not  such  as  he  was  entitled  to  compensation  for  from  his  employer — 
Young  r.  Stewart  (Perth),  No,  88,  p.  175. 

Breach  of  Contract — Measure  of  Dam-age.— The.  measure  of  damage  in  a  breach  of  contract 
is  a  question  for  a  jury  to  consider,  with  the  view  of  awarding  what,  in  all  the  circum- 
stances of  the  case,  may  comi>ensate  the  party  injui'ed ;  and  the  rule  as  to  measure  of 
damage  laid  down  in  the  English  case  of  Hadley  v.  Baj-endaU  is  inconsistent  with  the 
law  of  Scotland — Mackill  &  Co.  e,  Harrison  &  Qo,  (Lanark),  No.  101,  p.  204. 

General  Police  and  Improvement  Act,  1892,  »ec,  76. — Held  that  the  provisions  of  this 
section  as  to  streets  taken  over  on  completion  by  the  Commissioners  do  not  apply  to  the 
foot  pavement,  which  must  be  laid  by  the  owners  of  the  properties  abutting  thereon. 

Sale  —  MisrepresiiJitation — C-oncealtnent — Incidence  of  Bvrden. — Held  that  where 
misrepresentations  had  been  made,  and  a  material  fact  concealed  from  the  purchaser  of  a 
property,  he  was  entitled  to  relief  from  the  sellers  making  the  misrepresentations  and 
concealment,  a  minute  having  been  lodged  in  the  case  agreeing  to  the  disposal  thereof 
without  the  necessity  of  an  action  of  reduction  of  the  sale — MacLcish  v,  Christie  and 
Others  (Perth),  No.  92,  p.  180. 

Master  and  Servant — Juattifahh*  Dhynusal — Forfntnrc  of  Wages. — Where  the  misconduct  of 
a  servant  is  such  as  to  justify  his  dismissal,  his  master  is  entitled  to  withhold  the  wages 
which  he  has  earned — Craig  v.  Cooper  (l*crth),  No.  89,  p.  177. 

Poor  Law — Parochial  lielief—lles'ulential  Settlement. — Held  that  a  farm-servant,  married, 
with  two  children,  who  had  become  nearly  totally  blind,  but  had  9s.  a  week  for  such  work 
as  he  and  his  wife  could  do,  and  also  a  free  house,  was  not  a  proper  object  of  parochial 
relief ;  and  that  the  receipt  of  parochial  relief  did  not  interrupt  his  acquisition  of  a 
residential  settlement  in  the  parish  where  ho  lived — Main  r.  Kennedy  (Wigtown),  No.  97, 
p.  192. 

Process — Decree, — Held  that^a  creditor  cannot  hold  at  the  same  time  two  decrees  for  one  debt 
—Scott  V.  Scott  (Perth),  No.  91,  p.  179. 

Xaw  Agents^  Duslnes*  Account — Proof. — Held  that  a  claim  upon  account  current  must  be 
treated  as  a  loan  of  money,  and  that  a  claim  for  professional  charges  was  subject  to 
triennial  prescription,  both  being  provable  only  by  writ  or  oath  of  defender.  Circumstances 
where,  in  absence  of  writ,  oath  lield  negative  of  reference — Smith  &  Ben  net  v.  M' Hardy 
(Forfar),  No.  94,  p.  186. 

Saie — Mercantile  Law  Amendment  Act — Warranty, — Held  (re^.  Sheriff-Substitute)  that  the 
sellers  of  oat  seed,  which  they  did  not  guarantee  as  pure,  but  which  their  agent  told  the 
ptircliasor  he  had  ordered  to  be  pure  and  good,  and  the  produce  of  which  contained  about 
four  per  cent  of  barley,  were  not  entitled  to  the  contract  price  of  the  seed. — Carter  &  Co. 
r-  Campbell  (Wigtown),  No.  98,  p.  195. 

School  Board  Election — Powers  of  Returning  Oijicer. — Zr<?Z<?iIiat  when  a  returning  officer  has 
exercised  his  judgment  on  the  validity  of  a  nomination  paper,  his  judgment  is  final — 
DuQcan  v.  Adam  and  Chree  (Forftir),  No.  95,  p.  188. 

Testament — Jurutdiction — International  Larr. — Probate  having  been  granted  in  England  of  a 

will   executed  in  accordance  with  English  form,  but  which  would  have  been  invalid  if 

similarly  executed  in  Scotland,  held  that  the  probate  must  be  given  effect  to  in  8cotlandj 

and.  proof  tending  to  set  aside  the  will  refused — Rodger  r.  Adam's  Trustees  (Lanark), 

•     No.  99,  p.  202. 

Trade  Mark — "  Granolithic.^'' — Held  that  where  there  is  no  intention  to  deceive,  nor  any 
reasonable  ground  for  apprehension  that  purchasers  might  be  misled,  the  use  of  a  word 
descriptive  of  a  process  or  manufacture  will  not  be  protected  by  interdict — Stuart  &  Co.  «». 
The  Val  de  Travers  Company  (Lanark),  No.  102,  p.  207. 
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Court  of  Session  Cases,  complete  set,  1821  to  1883,  61  vok.,  calf.     £98. 

Scottish  Law  Reporter,  1865-1883,  20  vols.,  half-calf.    £16  lOs. 
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Guthrie's  Select  Sheriff  Court  Cases.    208.  for  I5s. 

Forrest  &  Shearer's  Sheriff  Court  Styles.    I2s.  for  10s. 
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Dove  Wilson's  Sheriff  Court  Practice,  last  edition.    30s.  for  25s. 
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Do.  do.,  1847-1883,  36  vols.     £6  10s. 

M'Glashan's  Sheriff  Court  Practice,  by  Barclay,  1868.    7s.  6d. 
Snaith's  Sheriff  Court  Acts.    7s.  6d.  for  3s.  6d. 
Lees'  Small  Debt  Handbook.    7s.  6d.  for  6s.  3d. 
M'Laren  on  Wills  and  Succession,  2  vols.,  sairce,    £2  lOs. 
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Smith  on  the  Law  of  Reparation.    16s.  for  8s. 
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Do.  (Moveable  Eights).     34s.  for  288. 

Begg's  Law  of  Law  Agents.    2 is,  for  178.  6d. 

Currie's  Confirmation  of  Executors.    lOs.  %^  for  8s.  9d. 

Murdoch  on  Bankruptcy.    21s.  for  17s.  6d. 

Moncreiff  on  Review  in  Criminal  Cases.    15s.  for  12s.  6d. 

Rankine's  Law  of  Land-Ownership,  1884.    45s.  for  37s.  6d. 

Stair's  Institutes,  by  Mobb,  2  vols.    lOs.  6d. 

Hume's  Criminal  Law,  last  edition,  2  vols.    Sis,  6d. 

More's  Lectures  on  the  Law  of  Scotland^.  2  vols.    IDs.  6d. 

Menzies'  Lectures  on  Conveyancing,  last  edition.    128.  ' 

Bell's  do.  do.,  1876,  2  vols.     253. 

Lorimer's  Joint  Stock  Companies,    os.  for  4s.  2d. 

B^irkpatrick's  Digest  of  the  Law  of  Evidence.    78.  6d.  for  6a.  3d 
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Eraser's  Law  of  Husband  and  Wife,  2  vols.    80s.  for  668.  6d. 
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INDEX   OF  MATT.ERS  IN  JULY  REPORTS. 

Agricultural  Holdings  Act — Appointm^ent  of  Referee. — Circtnnstances  in  which  held  ttnt  in 
respect  of  the  landlord's  failure  to  name  a  referee  to  act  along  with  the  referee  named  cm 
behalf  of  the  tenant,  an  appointment  fell  to  be  made  by  the  Sheriff. — Trustees  of  .Tame*. 
Barron  t?:  Hunter  (Aberdeen),  No.  106,  p.  221. 

Notice  of  Claim — Determination  of  Tenancy.^Held  that"  the  date  of  determinaUon  .m' 
the  tenancy,  within  four  months  from  which  a  claim  mider  the  Agricultural  Holding* 
Act  has  to  be  lodged,  is  the  date  of  the  termination  or  expiring  of  the  lease,  and  tholn 
clause  in  the  estate  conditions  of  let  giving  the  outgoing  tenant  the  oooapation  of  the 
bams  and  bam-yards  until  a  later  date  does  not  extend  the  period  within  which  such  t 
claim  by  the  tenant  can  be  made.— Hannan  ts,  Ramsay  (Argyll),  No.  Ill,  p.  232, 

Bankruptcy — Banking— Farm  Servants'  Wages, — A  fanner  who,  because  of  being*  innolwnt, 
was  unable  to  pay  wages  at  Whitsunday,  was  sequestrated  under  the  Bankruptcy  Act* 
soon  after  the  term,  ffeld  that  the  farm-servants  had  a  preference  for  their  wagecs  fallinc 
due  at  Whitsunday. — Watt  and  Others  t.  Mackie's  Trustees  (Aberdeen),  No.  105,  p.  2vJ 

Married  Women's  Property  Act,  1881. — Circumstances  in  which  held  that  the  funds  ct 
the  wife  were  so  immixed  with  those  of  the  husband  as  necessarily  to  become  asacta  ftf  hi*. 
estate  in  bankniptcy.— Hunter  v,  Crawford  (Lanark),  No.  114,  p.  241. 

Coal  Mines  Regulation  Act,  \872—W&ighing-'Aoqui€scen4}e^Settlenu;nt — Jlpld  (1)  that 
the  provision  of  the  Coal  Mines  Regulation  Act  of  J 872,  that  the  mineral  got  br  tb< 
miners  shall  be  truly  weighed,  is  satisfied  by  the  weight  of  each  hutch  and  its  couU^nU 
being  duly  taken,  and  thereafter  an  uniform  deduction  of  jtgreed  on  amount  madi> 
therefrom  for  the  tare  of  each  hutch,  and  for  the  substances  other  than  coal  mixed  with 
the  mineral ;  and  (2)  that  if  a  miner  be  dissatisfied,  his  remedy  ia  to  bo  obtained  tbroogJi 
the  check-weigher  at  the  time,  and  not  after  periodical  settlements  have  been  madc-^ 
Btewart  v.  Dixon  (Lanark),  No.  115,  p.  243. 

Damages — Policeman — Tonm  Onmeil. — Held  that  the  Town  Council  not  being  the  emT^oyn> 
of  the  police  force,  are  not  liable  for  their  acts. — Blair  v.  Aberdeen  Town  CooAoi  kfi 
(Aberdeen),  No.  104,  p.  217. 


THE  CORPOILVTION   OF  THE 


Scottish  Provident 

Institution. 


THIS  INSTITUTION  combhies   tjke   advantages  of 
Mutual  Assurance  with  Moderate  Premiums. 

The  PRKMIUMS  are  so  motlcrate  that  at  most  ages  an 
Assurance  of  £1200  or  £1250  may  be  secured  from  the  first  for 
the  same  yearly  payment  which  would  elsewhere  assure  (with  profits) 
£1000  only. 

The  Whole  PROFITS  go  to  the  Policyholders  on  a  system 
at  once  safe  and  equitable, — no  share  Jbeing  given  to  those  by  whose 
early  death  there  is  a  loss.  At  last  division  Policies  for  JEIOOO 
sharing  a  firsf  time  were  increased  to  sums  varying  from  X1180  to 
£1300  or  more.  Other  Policies  were  raised  to  £1400,  £1700,  and 
upwards. 

m 

At  the  47th  ANNtFAL  MEETING  the  follo*dng  results  were  reported— 

New  Assurances  completed,  £1,015,155 ;  with  Premiums,  £35,274. 
Income  in  Year,  £688,920.    Claims,  £269,880. 

THE  FUNDS  (increased  in  year  by  £327,540)  EXCEED  £5^OC5O,O00. 

Only  Two  Offices  in  the  Kingdom  (both  older)  h^ve  as  large  a  Fund. 

The  CHAIRMAN  (Sir  William  Johnston)  referred  to  his  early  conuectioa  with  tlu 
Office,  of  which  he  was  one  of  the  survivors  of  the  original  Board;  and,  as  illustrating  tIk 
advantage  of  assuring  early,  particularly  on  a  scale  of  Terminable  Prenumn«,  and  showij'j 
the  prosperity  of  the  lustitutioUf  he  instanced  his  own  Policy  as  one  of  those  which  hati  lit-tn 
doubled,  while  he  had  long  ceased  to  pay  Preraiupis. 


Tlie  CONDITIONS  of  Assurance  have  recently  been  revised, 

WHOLE-WORLD  LICENSES  AND  NON-FORFEITURE  OF  POLICIES. 

POLICIES  are  generally  now  free  from  restriction  on  residence  after  five 
years,  and  unchaJIengeable  on  any  ground  but  fraud. 

POLICIES  may  be  revived  (after  month  of  grace)  on  payment  of  premium 
within  a  year  without  proof  of  health.  In  the  case  of  death'  inter- 
vening, when  the  value  exceeds  the  unpaid  premium  the  full  sniu  i^ 
payable,  imder  deduction  of  arrears. 

oijAims  payable  one  month  after  PBOOF* 
Full  Explanations  will  be  found  In  REPORT,  to  be  had  on  applhatlon. 

Edinbituott,  June,  1885.  JAMES  WATSON,  Manager. 
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W.  D.  MAIN,  Resident  Secretary. 
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Agreement — Fraud — Bighl  of  Action, — At  an  omithologibal  show  a  consolation  prize  iwring 
been  offered  for  the  best  bird  belonging  to  a  competitor  who  had  not  won  a  prize  at  «o 
open  show.  A,  who  had  not  won  any  such  prize,  competed  with  a  bird  belonging  to  Vh 
who  had ;  and  B,  ha/^g  carried  off  the  prize,  was  sued  by  A  for  delivery  of  it.  Btlii 
that  the  agreement  was  a  fraud,  and  that  the  Court  could  not  intervene  at  A's  inataDcc. 
— Woodrow  v.  Jackson  (Lanark),  No.  144,  p.  316.  ^^ 

Bankruptcy — Trustee's  Dischargt — 19  <fe  20  Vic.y  c,  79,  sec,  136. — Held  that  a  tmstee  who  bw, 
in  violation  of  the  136th  section  of  the  Bankruptcy  Act  of  1856,  sold  the  debts  of  the 
estate  before  twelve  months  had  elapsed  from  the  date  of  sequestration,  is  not  entitled  to 
an  immediate  discharge  on  presentation  of  his  petition. — ^Petition — ^Daniel  Gibeon'a 

Sequestration  (Lanark),  No.  147,  p.  330. 

» 

Bursary — Com-petency  of  Action — LiahUity  of  Trust  Funds  for  Claims  oj  Damages. — Held  that 
a  candidate  for  a  bm-saiy  who  has  not  been  appointed  to  it  is  not  entitled  to  one  for 
damages,  because  the  parties  who  had  the  power  of  appointment  exercised  it  in  faviyHr  of 
a  person  who  did  not  altogether  fidfil  the  conditions  under  which  the  cooipetitloa  was 
held.— Martin  v.  M*Dougall's  Trastees  (Perth),  No.  150,  p.  334. 

Damages — House — Defective  Stair  Railing. — Circumstances  in  which  hdd  that  a  hotiae^pro- 
prietor  is  liable  for  an  accident  sustained  in  consequence  of  the  defective  Btato  of  a 
railing  on  a  common  stair. — Griffin  v.  Tosh  (Forfar),  No.  149,  p.  332. 

Judicial  Slander — Malice, — Held  that  no  action  for  slander  lay  against  a  defender  who 
used  defamatory  words  in  defending  an  action,  he  having  believed  them  at  tiis  tiiiie  t<> 
be  true,  and  they  being  pertinent  to  nis  defence  and  used  without  malice. — Andenon  ahd 
Stirling  v.  Daviason  (Kincardine),  No.  157,  p.  351. 


General  Police  Act,  sees.  151  and  152 — Paring — Cornier  Tenement — Assessnieiit. — Ciroumstaiiccft 
in  which  it  was  held  that  the  assessment  in  respect  of  comer  tenements  must  he  laid  on 
according  to  sec.  151. — Magistrates  of  Leith  c,  Paxton  (Mid-Lothian),  No.  155,  p.  348. 

Landlord  and  Tenant — Seqite^itration  currente  termino. — Held  tliat  sequestration  curnmte 
temiino  must,  unless  in  very  exceptional  circumstivnees,  be  taken  at  tlie  landlord's 
expense. — 8haw  v.  Browne  (Perth),  Xo.  152,  j).  341. 

Merchant  Shipping  Acts  of  1854  and  1872 — PUota/je.  —  Hdd  that  the  penalty  incurred  by  an 
.  unqualiiiea  puot  assuming  the  charge  of  a  sliip  after  a  qualified  pilot  had  oifcred  his 
services  did  not  apply  outwith  a  compulsory  pilotage  district. — Brand  v.  Pert  (Foiiar), 
No.  153,  p.  344. 

Police  Act  of  1862 — Fire- Engines — Expense  when  aent  beyond  Boitndarxe^  of  Burgh. — Circum- 
stiinces  in  which  held  that  the  owner  of  a  property  beyond  burgh  where  a  iire  had 
occurred,  and  to  wliich  the  fire-engines  had  been  sent,  was  lial^le  only  for  one  half  the 
expense. — Police  Commissioners  of  Perth  v,  Christie  (Perth),  No.  151,  p.  340. 

Process — Diligence — Competition — Arrestment  ad  fandandam  jui-isdictionem. — Held  that  an 
airestment  (nl  fundandam  jtiHsdiefionem  imposes  a  nexus  on  the  subjects  arrested, 
but  only  for  a  specific  purpose,  and  that  its  effect  ceaaes  if  that  purpose  fails  or  is 
relinquished. — Craig  i\  Tighe  and  Others  (Lanark),  No.  142,  p.  313. 

Close  Time  Act^  13  Geo,  III.  cap.  54. — //eW  that  a  *' month"  meant  a  calendar  month.— 
Complamt — John  Farquharson  (Forfar),  No.  154,  p.  346. 

Execuiry — Foii/n  of  Petition — Sheriff  Court .s  Act  oj  1876. — Held  that  a  petition  for  the 
appointment  of  an  executor  must  be  framed  in  accordiuice  >\'ith  the  forms  provide*!  by 
the  Sheriff  Courts  Act  of  1876. 

Banhniptaj — Form  of  Petition. — Ojnnion  that  a  petition  for  sequestration  of  a 
bankrupt's  estates  must  also  he  so  framed. — Petition — Rose  Ann  Johnston  and  James 
Johnston  (Lanark),  No.  143,  p.  314. 

Trofie  Uvion, — A  Scotch  member  of  an  English  trade  union,  whose  cUiim  for  sick  money 
on  partial  disablement  had  been  refused,  brought  an  action  for  payment  against  the 
secretary  of  his  lodge.  Held  tliat  the  action  was  wi-ongly  laid,  and  must  either  l>e 
brought  against  the  society  itself,  or  in  the  manner  provided  by  the  rules. -^Burns  v. 
Cunningham  (Lanark),  No.  145,  p.  318. 

Small  Debt  Acty  sec.  16. — Sist — Dea-ee  in  foro. — Where  both  parties  have  appeared  in  a 
Small  Debt  case,  and  the  hearing  is  adjourned  to  another  diet,  if  either  party  fails  to 
appear  at  that  diet,  the  decree  granted  thereon  by  default  to  the  other  party  is  a  decree 
in  foro  and  cannot  be  sisted. — Worrall  &  Co.  v,  M'Dowall  (Renfrew  and  Bute),  No.  148, 
p.  330. 

Public  Health  (Scotland)  Act,  1867 — Local  Authority — Parochial  Board — Lifecfious  Di.^eojies 
— Jiemoval  to  Fever  HoffpifaJ. — Held  tliat  a  Parochial  Board  which  removes  a  man 
disabled  by  fever  to  an  hospital  is  acting  in  excess  of  its  powers,  and  has  no  claim  on 
tlie  parish  of  settlement  for  costs  of  removal  and  nuiintenance  in  the  hospital. — Shotts 
Parochial  Board  r.  New  Monkland  Parochial  Board  (Lanark),  No*  156,  p.  349. 

Reparation — Employers'  Lialyility  Act — Fiery  Mine — Neglect  of  proper  precaidlons. — Where 
the  lessees  of  a  fiery  mine  had  neglected  to  tiike  proper  precautions  for  the  maintenance 
of  the  ventilation  and  to  see  that  only  safety  lamps  were  used,  held  that  they  were  liable 
In  compensation  to  minei*s  injured  by  an  explosion,  even  tliough  the  latter  might  have 
been  to  some  extent  to  blame. — Goodwin,  &c.,  v,  Walkinshaw  OU  Company  (Lanai-k), 
Ko.  146,  p.  320. 
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INDEX   OF   MATTERS  IN  NOVEMBER  REPORTS.       " 

Bankruptcy — Appeal — Security — Partnerships-Conjunct  ami  (JmtfidtifU — Act  1621,  c.  18 — Hd'i 
that  a  creditor  under  a  bond  and  disnosition  in  security,  granted  when  the  d^tor  \i'as 
the  sole  partner  of  a  firm  into  which  lie  afterwards  assnmS  a  partner,  was  not  entitUni 
to  rank  on  the  partnership  estate. — Appeal  in  Millar  &  Son*8  Sequestratiou  (Lanark), 
No.  169,  p.  374. 


Discharge  of  Bankrupt — Failure  to  pay  5«.  per  £. — ^Circumstances  in  which  held  tliat  a 
banki'upt,  although  he  had  failed  to  pay  a  dividend  of  5s.  per  £,  was  entitled  to  his 
discharge. — Armstrong  v.  His  Creditors  (Perth),  No.  173,  p.  381. 


Bill — Cautionary  Obligation — Vitia.tion, — Held  that  the  addition  of  the  name  of  a  third  party  as 
a  cautioner  to  a  promissory  note,  more  than  a  year  aifter  the  note  was  granteu,  ^"as  a 
fatal  vitiation  of  the  whole  instrument. — Shaw's  Trustees  r.  McGregor  (A^),  No,  162, 
p.  360. 

Cessio — Petition  al  instance  of  Debtor. — Held  that  a  petition  for  oessio  at  the  instance  of  a 
debtor  was  competent,  although  he  was  not  liable  to  impriBonment. — Will  v.  His  Creditors 
(Kincardine),  No.  158,  p.  353. 

-Ml 

Notour  Banhrupicy. — Held  that  in  a  petition  for  cessio,  evidence  of  notour  bankruptcj' 
must  be  produced. — Mackie  i\  Hia  Creditors  (Forfar),  No.  167,  p.  369. 

Petition  against  a  Cotnpanyy  the  individual  partners  not  being  Named — Certiorate  of  Po*iing 
— Non-production  of  Booles  and  Papers. — Held  that  the  process  of  cessio  was  competent, 
although  individual  partners  not  named. — ^Hamilton  &;  Son  v.  Haston  and  Othen  (Lin- 
lithgow), No.  163,  p.  362. 

Jjoho  Agent* s  AccowU — Preference. — Held  that  a  decree  in  a  cessio  ordauung  tli©  granting  of 
a  disposition  omnium  bonorum  has  no  retroactive  force. — Reid,  Johnston,  &  Sccixngeoar, 
V.  Carr's  Trustee  (Forfar)  No.  165,  p.  366. 


Fishings — ForftUnrt  of  Saimon — Hiijht  of  llefe.ution — Salmon  FiMhing  Act  of  18(58. — Hdff  that 
where  a  prosecution  for  illegal  possession  of  salmon  has  failed,  the  Fishery  officers  are 
not  entitled  to  retain  the  fish  they  have  seized  under  warrant  from  the  Sheriff. 

Setthif)  oMde  Deed  by  way  of  Exreption — iSh*riJf' Courts  A*'t«,  1877,  »e4\  11. — Hthl  that 
a  conclusion  for  setting  aside  a  warrant  by  way  of  exception  is  incompetent. — Souter  v. 
The  Don  Fisheiy  Board  (Aberdeen),  No.  161,  p.  358, 

Game — Ground  Oame  Act  q/lSSO. — Ihld  that  on  a  complaint  under  the  Day  Trespass  Act  of 
183*2,  a  prosecutor  is  not  entitled  to  a  conviction  in  respect  that  traps  for  i-ab])its  were 
not  set  in  the  manner  required  by  section  (i  of  the  Ground  Game  Act  of  1880. — (iammell 
V.  Winter  (Kincardine),  No.  159,  p.  355. 

Posi^esitiou  of  Poa.chiny  Impltment^^. — Held  that  tlie  possession  of  poaching  implements 
which  had  not  been  used  in  poiiching  was  not  sufiicient  to  warrant  a  conviction  under  the 
Poaching  Prevention  Act. — Procurator- Fiscal  v.  Ferguson  ami  Otliers  (Pej-th),  No.  171, 
p.  378. 

Hypothec — Hcqu^Mtration  for  Rent—Coniptteju^y. — A  lease  executed  in  1882,  in  which  it  was 
agi*eed  to  hold  Martinmas,  1878,  as  the  term  of  entry  and  commencement  of  a  nineteen 
years'  tenure,  hstid  not  to  be  a  lease  current  at  11th  November,  1881,  the  date  of  com- 
mencement of  the  Hypothec  Abolition- Act  of  1880,  and  that,  therefore,  the  proprietor 
has  no  right  of  hypothec  in  respect  of  it. — Graham  /♦.  Murdoch  (Stirling),  No.  164, 
p.  363. 

•» 

Landford  and  Tenant — JIoum  not  haJ/itahie, — JIdd  that  if  a  house  which  has  bfcen  let  is  not 

habitable,  in  a  reasonable  sense,  at  the  time  of  entry,  or  if  it  is  not  in  the  condition  that 
the  tenant  was  entitled  to  expect  and  insist  on,  the  tenant  will  not  l>e  l)ouud  to  enter. — 
Forbes  r.  M'Intyre  (Perth),  No.  172,  p.  379. 

Master  and  Servant — Fa^^^n  Servant — Am'dfnt  while,  in  Employment — Llabdity  for  Waijen. — 
Held  that  a  master  is  not  liable  for  wages  for  the  time  a  servant  is  disabled  by  an 
accident  through  no  fault  of  the  master. — Macdonald  r.  Clerihew  (Al^rdeen),  No.  160. 
p.  357. 

Fwnn  Servant — Hoiust'. — Circumstances  in  which  held  that  a  farm  servant  was  not  entitled 
to  refuse  to  fulfil  his  contract  of  service  in  consequence  of  the  condition  of  the  house 
which  was  provided  for  him. — Drysdale  r.  Gibson  (Forfar),  No.  166,  p.  367. 

Process — Sheriff  Courts  {Scotland)  Act,  1876 — Reponimj  Note. — Held  that  the  Sheriff  is  not 
bound  to  repone  a  defender  when  the  explanation  of  his  failure  to  enter  appearance  is  not 
satisfactory. — Moscrip  >.».  Oliver  (Lanark),  No.  170,  p.  377. 

Superior  and  Vassal — Feu-Coutra/'t — Dilitjence. — Held  that  a  superior,  under  his  feu -contract, 
is  entitled  to  diligence  unjess  barred  from  its  use  person a-li  exccjtfionCy  or  })y  the  effect  of 
some  excluding  statutory  enactment ;  and  that  the  costs  incurred  in  the  li<[uidation  of  a 
company,  except  in  so  far  as  necessarily  incurred  for  preservation  of  the  comimny's  assets 
and  for  the  superior's  benefit,  amnot  be  held  to  have  priority  to  the  superior's  claim 
under  the  feu -contract. — Marshall  v.  Callander  Hydropathic,  Company  (Perth),  No.  174, 
p.  383. 

Trust — lAferfnJt — Capital  and  Income — Farm  Lea^'*e — ValnaJion  of  Stor^.lnff — Dine  re  f  ion  of 
Truntees. — Lindsay's. Executrix  v.  Lmdsay's  Trustees  (Forfar),  No.  168,  p.  .'^70. 
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BecMess  Infomnation  to  the  Police. — A  memher  of  the  public  gave  inforraation  to  the  police 
that  a  horse  was  being  worked  while  apparently  suffering  from  an.  open  sore  or  wound. 
Held  that  such  information  being  on  the  evidence  untrue,  and  given  without  examination, 
inferred  malice  on  the  part  of  the  party  informing,  and  rendered  him  liable  in  damages. — 
Glasgow  Tramway  Company  ».  Mavor  (KenErew  and  Bute),  No.  5,  p.  11. 

Accident — Contrihvtory  Kegligence.-^K  meml:)er  of  the  public  who  had  occasion  to  be  in  a 
baker's  premises  had  gone  to  a  part  of  them  where,  in  the  opinion  of  the  Court,  he  had 
no  right  to  be.  Held  that,  in  the  whole  circumstances  of  the  case,  the  defenders  were  not 
liable  in  damages  for  an  accident  which  happened  to  him. — ^Webster  i'.  Carss  (Lanark), 
No.  24,  p.  39. 

Education — School  Fees — Arrears — Engli4h  Decisimis. — Opini4)n,  th.at  an  action  by  a  School 
Board  for  the  recovery  of  arrears  of  school  fees  is  competent ;  l)ut  decision  reserved  till 
the  result  of  an  appeal  to  the  House  of  Lords  in  an  English  case  is  ascertained. — Petition, 
Peterhead  School  Board  (Aberdeen),  No.  18,  p.  28. 

Expenses. — Held  that  expenses  are  not  recoverable  when  not  reserved  from  the  settlement  of  a 
debt. — Smith  t?.  Walker  (Aberdeen),  No.  9,  p.  17. 

Foreshore — Public  Might  to  Challenrfe  Encroachments . — Hehl^  in  a  possessory  action,  that  use 
of  foreshore  by  the  public,  to  tlic  extent  of  walking  and  bathing  for  seven  years  before  the 
date  of  citation,  entitles  them  to  challenge  encroachments  made  by  the  proprietor  of  lands 
adjoining  the  shore,  and  described  in  the  titles  as  '*  bounded  by  the  sea-flood." — Town 
Council  of  Dundee  v.  Keiller  (Dimdee),  No.  6,  p.  12. 

'  Hotel  Proprietors — Liability  for  O  firsts'  Property. — Held,  where  contributory  negligence  or 
want  of  reasonable  care  on  the  part  of  the  pursuer  can  be  proved,  the  hotel  proprietor  is 
not  liable  for  lost  property. — Hawkyard  ».  Caledonian  Railway  Co.  ^Lanark),  No,  13,  p.  21. 

Hypothec — Landlord's  Hypothec  over  Hired  Articles — Seiving  Machine. — Held  that  a  sewing 
machine  let  on  hire  to  a  shoemaker  was  not  subject  to  the  landlord's  hypothec. — Watson 
c.  Singer  Company  (Lanark),  No.  12,  p.  20, 

Domestic  Servant. — Held  that  a  domestic  servant,  differing  in  that  respect  from  a  fann- 
se.rvant,  has  not  a  preference  over  the  landlord's  hypothec. — Davidson  t?,  Calder  (Aberdeen), 
No.  19,  p.  30. 

Jurisdiction — Fisherman — Temporary  Residence. — A  fisherman  from  Cellardyke  who  had  gone 
to  Fraserburgh  to  the  fishing  was,  after  he  had  left,  sued  in  the  Court  at  the  latter  place 
for  an  account  he  had  incurred  while  there.  Held  that  the  defender,  having  returned  to 
his  pennanent  place  of  residence  before  any  attempt  to  serve  the  summons  was  made, 
coold  not  now  be  sued  at  Fraserburgh. — M'Gregor  v.  Anderson  (Aberdeen),  No.  20,  p.  32. 

Landlord  and  Tenant — Rent  of  Warehouse — Unreasonable  Use  of  Premises. — A  tenant  is  not 
relieved  of  liability  for  payment  of  rent  of  a  warehouse  because  the  floor  gives  way,  if  the 
giving  way  be  due  to  his  own  unreasonable  use  of  it ;  and  in  judging  of  what  is  a  reason- 
able nse,  the  Court  will  take  into  view  the  apparent  strength  of  the  floor,  and  the  know- 
ledge which  the  tenant  had,  or  as  a  business  man  ought  to  have  had,  as  to  its  strength, 
and  will  support  any  use  which  is  legitimate  in  kind,  and  is  not  shown  to  be  clearly 
unreasonable  in  extent, — Stewart  v,  Corrie,  Mackie  &  Co.  (Forfar),  No.  22,  p.  34. 

Legacy — "  Olasgow  Infirmary" — Circumstances  in  which  ?teld'  that  a  legacy  to  the  "  Glasgow 
Infirmary"  is  to  the  Glasgow  Royal  Infirmary  only,  and  that  the  Glasgow  Western 
Infirmary  is  not  entitled  to  participate. — Auld  v.  Hamilton  and  Others  (Lanark),  No!  1,  p.  3. 

Marriage — Breach  of  Promise — Married  Woman. — Held  that  a  woman  claiming  damages  for 
breach  of  promise  of  marriage  loses  her  right  to  make  such  a  claim  if  she  subsequently 
marries  another  person. — Clark  v.  Roy  (Elgin),  No.  16,  p.  26. 

Master  and  Servant — Dismissal — Notice — Custovi  of  Trade. — Held  that  in  the  case  of  a 
managing  dressmaker  who  was  paid  her  salary  monthly,  one  mouth's  notice  of  dismissal 
was  sufficient. — Maubert  v.  Kemp  &  Son  (Lanark),  No.  11,  p.  18. 

Ajppr^ntice — IndenUvre. — ^Where,  in  consequence  of  depressed  trade,  the  hours  of  work  in 
a  shipbuilding  yard  had  to  be  reduced,  held  that  the  masters  were  entitled  to  reduce  the 
hoiiTS  of  indentured  apprentices  as  well  as  of  ordinary  workmen. — M'Dowall  r.  Thomson 
(Lanark),  No.  15,  p.  25. 

Nuisance — Public  Health  Act. — Where  a  public  work  was  objected  to  as  a  nuisance,  7ield 
that,  on  compliance  with  certain  precautions,  interdict  was  unnecessary. — Gibb  and  Tait 
r.  Hendry  &  Co.  (Fife),  No.  17,  p.  27. 

Process — See  Bankruptcy. 

Service. — Held  that  service  of  a  citation  by  the  applicant  himself  is  not  competent* — 
Hampton  v.  Mitchell  (Aberdeen),  No.  10,  p.  17. 

Reparation — See  Damages. 

Roads  and  Bridges  Act — Police  Act  in  Burghs. — Held,  it  is  only  in  so  far  as  not  inconsistent 
-with  the  Police  Act  in  force  in  a  burgh  that  the  several  sections  of  the  General  Turnpike 
Act  to  which  section  123  of  the  Roads  and  Bridges  (Scotland)  Act  relates  lu-e  extended 
and  appUed  to  the  highways  made,  or  to  be  made,  within  the  burghs  of  a  county. — ^John- 
stone Commissioners  v,  Robertson  &  Son  (Renfrew  and  Bute),  No.  21,  p.  33. 

Teacher — School-House — Ejection. — Held  that  a  teacher  who  is  dismissed  is  not  entitled  to 
retain  possession  of  the  school-house  which  she  occupied  as  part  of  her  remuneration. — 
Gilmonr  and  Others  v.  Milne  (Linlithgow),  No.  8,  p.  16. 
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